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Absence of Star denotes Cases of Provincial or Small Importance. 

^ indicates Cases of Great Importance. 

^ ^ indicate Cases of Very Gre\t Importance. 


A 

Adverse Possession 

-Tenant leaving boiling in charge 

*of malguzar by unregistered usufruc- 
tuary mortgage which is compulsorily 
registrable—If malguzar leases bolding 
in contravention of any rights which 
tenant may have had, his and lossec’s 
possession is adverse bo tenant 26 


Benamidar 


B 


He has right to sue in 


his own 

27 3 h 


name 

Berar Inam Rules (1879) 

R. 3 —The only way in which it 
can ho decided whether a given grant 
falls into Cl. 1 or Cl. 3 is by a refereuco 
to the orders of the Government of 
Inlia sanctioning the grant 279a 

R. 5 -- Quit-rent fixed at settle¬ 
ment—Inam becomes hereditary — Right 

of rovorsion of Government is taken 
away 


R. 5 (5) 


24 (2 )a 

Benefits of R. 5 (2) ex- 

24 (2)r 


plained _ ^ 

Berar Land Revenue Code (1896) 

S. 4 (17) Aliouatod” oxidai ned 

S. 221 Survey settlement intro¬ 
duced in alionated village—Holder ho- 
comes as if occupant 213/> 

S. 221 S. 221 not being retros¬ 
pective, cannot be applied to alienated 
villago into which survey settlement 
was introduced under Berar Settlement 
Rules of 18G5 213' 

Berar Municipal Law (1886) 

7 'S. 44 (9) C. P. Municipalities Act 
(2 of 1922), 8. G3 (9) —Civil Court can 
considor legality of tax in spite of its 


Berar Municipal Law 

being imposed in pursuance of its noti¬ 
fication in Gazette 153a 

c 

Cattle Trespass Act (1 of 1871) 

’S. 22 — Compensation cannot he 
awarded in absence of loss and unless 
specifically claimed—Sentence of im¬ 
prisonment under S. 22 in default of 
compensation is illegal 149 

Central Provinces Land Revenue 

Act (2 of 1917) 

^ Lsebeatod malik makbuza 
fields leased to malguzar for term of 
settlement cannot be considered to bo 
suivey number Malguzar cannot 

mortgage his right in fields as he is 
merely permitted to cultivate for cer¬ 
tain period If it is mortgigod such 

mortgage cannot form basis of civil 
suit 

S. 2 (6) La rn bard a r may 


person subsequently ceasing to 
prietor 


297 

include 
be pro- 

c 210a 

S. 66 (1) Entri*3S by Pat wari in 

khasra and jamahandi do not cist cloud 
on titlo of person affected thereby mik¬ 
ing it necessary for him to bring suit—- 
Cause of action arises when such wrong 
entries are made by settlement ollieor 
under 8. GO (l) 926 

108 Leases and kahuliyats 
diawn by settlement ollieor under 
8. 108 Civil Court cannot question 
torun of such lease 207a 

S. 109 (c) Words * protected 

t hole adar shall ho entitled on the 
expiry of his loase to a renewal, and ou 
the occurrence of any such renewal the 
provisions of 8. 108 shall apply”, d 0 not 
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C. P. Land Revenue Act 

mean that no enquiry under S. 10S shall 
ho made unloss leaso has oxpirod 209/> 

-S. 189 — Lambardar coutinuos to bo 

so ovon after ho coases to he proprietor 

210 /> 


-S. 203 (2) — Even mortgage of 

hOU903 in ab&di without malguzar’a per¬ 
mission is forbidden 89a 

Central Provinces Local Self- 
Government Act (4 of 1920) 

-S. 73—Claims arising out of con¬ 
tract are not governed by S. 73 179 

Central Provinces Municipalities 
Act (15 of 1903) 

S. 21 (1) (b) — Bye-laws, Cl. 19 — 
Provisions as to certificate are not man¬ 
datory 1577 

~ S. 21 (1) (bj — Bye-laws, Cl. 4— 

Committee, ii it adopts procedure of 
sending round one notice of special 
mooting to all members, should send it 
round to overy member concorued that 
call may come to hi3 notice 157r? 

S. 21 (1) (b) —Bye-laws, Cl. 4 — 
Mere circumstance that proof of service 
of notico of special meeting to a member 
is not forthcoming is no reason for hold¬ 
ing tiiat meeting is not duly summoned 
and properly conductod 157/ 

S. 39 — C. P. Municipalities Act (2 
of 1922), 8. 07 (8) lb is not only under 
S. 07 ( 3 ), but even under the old Act, 
law makes notification of imposition of 
tax issued by Local Govoroniont con¬ 
clusive proof of the fact that “bho tax 
has been imposed in accordance with 
the provisions of the law applicable” 


157a 


-S. 39 - Purposes of the Act” ox. 

plained 157 /, 

S. 39 Sorvico of notico on mem¬ 
bers forming quorum is not necessary 


S. 114- Provisions of 


157r 

S. 91, Evi¬ 


dence Act, are not applicable to permis¬ 
sion granted under S. 114 130 i 

-(2 of 1922) 

- S. 66 (2) and (4)—Power to vary 
tax under S. GG (l) is not dependent 
upon imposition of maximum undor 
8 U b.^(2) 153/- 

cj ^ n °k onl V undor 

r>. (i7 hut oven undor the old Act, 

law makos notification of imposition of 
tax issued by Local Government conclu¬ 
sive proof of the fact that "the tax has 
been imposed in accordance with the 
provisions of the law applicable”— C. P. 


C. P. Municipalities Act 

Municipalities Act (15 of 1903), S. 39 

157a 

-S. 68 (9)—Civil Court can consider 

legality of tax in spite of its being 
imposed in pursuance of its notification 
in Gazette — Barar Municipal Law, 
8.44 (9) 153a 

-S. 218—Police officer authorized by 

committee to make complaints — Police 
olficor making complaint and not com¬ 
mittee is complainant 33a 

-5.218 (2)—Committee delegating 

authority to public servant by virtue of 
his office— Such public servant acts in his 
capacity as public servant when making 
complaint and his personal attendance 
in Court for examination is not neces¬ 
sary— Criminal P. C., S. 200, proviso 
(aa) 33/> 

Central Provinces Tenancy Act (11 
of 1898) 

Ss. 34 (5) and 35 (4) — Holding 

left uncultivated without payment of 
rent for more than two years —Holding 
is doomed to be surrendered—Execu¬ 
tion of decree by malguzar by eject¬ 
ment of tenant —No right of forfeiture 
could exist wuich could ho waived 

139 (*> 

S. 41 - Voidable mortgage with 

possession by tenant —Malguzar buying 
rights of tenant —He is entitled to pos¬ 
session evon against mortgagee : 12 C. 

P. L R. 127 a n 1 12 C. P. L. R. 13 4, 
Overruled. 119a 

-(1 of 1920) 

S. 1 Absolute occupancy right is 
tonant right 124/> 

S. 5 If noarost heir fails to take 
up tenancy landlord is entitled to re¬ 
enter 12 4a 

Ss. 5 and 11 —Hindu widow can¬ 
not surrender absolute occupancy or 
occupancy holding so as to defeat ex¬ 
pectancy of reversioner —She may sur¬ 
render it to escape liability for rent — 
C. P. Ten a me y Act (L920), S. 89 65a 

** “3s. and 105 —Revenue officer 

placing person in possession of occu¬ 
pancy holding undor 8. 13 -Civil Court 
has jurisdiction to considor whothor 
thero had boon transfer or nob 205/> 

~ S. 35—Moi o transfer of occupancy 
rights does nob amount to abandon¬ 
ment Landlord suing to sot aside 
transfor 'Parties revert to former posi- 

fcion 193/> 
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C. P. Tenancy Act 

- S. 89 —Hindu widow cannot sur¬ 
render absolute occupancy or occupancy 
holding so as to defeat expectancy of 
reversioner—She may surrender it to 
escape liability for rent 65a 

• - S. 89 —Hindu widow cannot alien¬ 

ate property inherited from her husband 

65 b 

- S. 89 — Rights of absolute ocou- 

pauoy tenant are similar to those of 
owner of property 65 c 

- S. 89 —Right of absolute occupancy 

is not based on contract—It is semi- 
proprietary right 65 d 

- S. 89 —Surrender mado by four out 

of five brothers in discharge of debt 
binding on all—Value of surrendered 
holding not more than amount of 
debt—Surrender is valid and binding 
even ou fifth 8a 

- S. 96—Word “trees" in S. 96 does 

not refer to palas trees only, but refors 
to all trees on which lac can be pro¬ 
pagated 143a 

^- Ss. 105 and 13— Revenue Officer 

placing person in possession of occu¬ 
pancy holding under S. 13—Civil Court 
has jurisdiction to consider whether 
there had been a transfer or not 205 b 

- S. 105 (c) —Civil Court’s jurisdic¬ 
tion is nob barrel where transfer by 
occupancy tenant is void independently 

of Act 193a 

- Sch. 2, Art . 1—Trees do not con- 

etitute holding or portion of holding— 
Non-oxerciso by tenant of his right 
under S. 93 to propagate lac for more 
than two years docs not extinguish it 

143/, 

Civil Procedure Code (5 of 1908) 

-S. 2 (2)—Merc use by Court of form 

of final decree does not make it final — 
Partition 206a 

S. 2 (2) — Decision finally determin¬ 
ing rights of parties — No formal docree 
It is still doereo and as such appeal¬ 
able 122 

S. 11—Suit by one of two rever¬ 
sioners for possession of bis share of 
property sold by Hindu widow—Other 
rovorsionor K mado co-dofendant with 
vendee, who (K) admitted plaintiff's 
claim Suit docreod on finding that sale 
was nob for legal necessity — In suit 
brought by K for possession of other 
half, findiug in previous suit rogarJing 
legal necessity is binding on vondoe 


Civil P. c. 

though K was not contesting defendant 
in that suit 3a 

- S. 17 and O. 14, R. 2— Jurisdiction 

once vested is not taken away though 
plaintiff is fouud nob to havo title to 
portion of property within jurisdiction 
of that Court as alleged unless inclusion 
of such portion is not bona fide Trial 
of such issue as to title as preliminary 
point is illegal—Such preliminary point 
does nob merely raiso question of law 
to justify its trial first 189 

-S. 20(1) —Contract to sell tsndu 

leaves at B — Prico expressly agreed to 
bo paid at C —Suit for recovery of price 
of leaves supplied at B can bo enter¬ 
tained oven by Court at B 90 

-S. 24 (4)—Transfer of suit from 

Small Cause Court to regular side— 
Judge trying suit has same powers in 
awarding compensation as Small Cause 
Court — Civil P. C., S. 35 A 133 

-S. 35 — A—Transfer of suit from 

Small Cause Court to regular side 
Judge trying suit has same powers in 
awarding compensation as Small Cause 

Court 133 

-S. 47 — Absolute occupancy land 

mortgaged to M and a portion of that 
land was mortgaged to S~In execution 
of decree obtained by S on his mort¬ 
gage, portion sold and its possession 
obtained bv landlord under S. 6, C. P. 
Tenancy Act — In execution proceedings 
of decree obtained by M landlord's 
application to have portion oxcludod was 
allowed and remainder of land ordered 
to bo sold—Appeal against such order 
does not lie as application cannot ho 
considered to bo ono under S. 17, but 
must be deemed to ho disposed of under 
inherent power of Court—Civil P. C., 

S. 151 199 

- S. 47 — Decree-holder purchaser— 

Second appeal lies against order under 

Civil P. C., O. 2L, R. 90 191a 

- S. 47— Compromise docree in money 

suit— Decree creating charge on houso 
not subject of suit—Decree is capable of 
execution — Separate suit is not neces¬ 
sary—Civil P. C., O. 23, R. 3 17a 

-S. 53—Decree simply against son 

but really against assets of father de¬ 
ceased — Compensation in respect of 
forest dues becoming duo after death of 
fathor received by son can be attached 

134 (l)/> 
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Civil P. C. 

-S. 60—Pensions Act (23 of 1871), 

S. 3—Sum payable by Government as 
compensation for forest dues is grant of 
money or land revenue and not pension 

134 (l)a 

-S. 60 (1)—Objection that house 

being occupied by agriculturist as agri¬ 
culturist can bo entertained though it 
is not raised at earlier stage of execu¬ 
tion proceed in gs life 

-S. 100—T wo inferences possible 

from facts found—One drawn by lower 
Courts—No question of law arises 2006 
*S, 100—Objection that property 
was not attachable not taken at early 
state - Finding without considering 
delay arrived on other evidence—Find¬ 
ing held good and binding in second 
appeal ll a 

S. 109 (c) —Leave to appeal under 
S. 109 (c) cannot be granted merely on 
ground of existence of important ques¬ 
tion of law Subject-matter must not be 
reducible to money value 91 

S. 115 Collector exorcising his 
function under S. 18—No revision lies 
against his order—Land Acquisition Act, 
S. 18 271 

S. 115 Judge wrongly thinking 
that an appeal is untenable—High Court 
should interfere in revision 2076 

S. 115 Court having jurisdiction 
to decide matter before it—High Court 
will not interfere with its order how¬ 
ever wrong it may be on facts or law 


lob 

' ~S. 115 Scope—A revision does nc 

lie on the ground that burden of provin 
that an application was within tira 
was placed on the wrong party 8 

S. 115 Application by persons t 
bo made defendants to suit brought fc 
specific performance of contract of sal 
of field on ground that they were men 
bers of joint Hindu family along wit 
defendants and wore interested in fiel 
’Application dismissed—Thoro is n 
case decided 51 (' 

- S. 115—Civil P. C., S. 151—Su 

dismissed for default — No sullicier 
cause shown for non-appearanc — Su 
restored under S. 151 — Revision lies 


S. 115 Preliminary decree perso 
nally against A declaring him P's partn 
and for rendition of accounts —A dyi 
while proceedings pending — P seeki 
to substitute A’s brother and son alio 


Civil P. c. 

ing that A entered into business with 
him as manager of Hindu family—No 
allegation that A*& brother had given A 
consent to enter business—Court substi¬ 
tuted son and not brother—Order refu¬ 
sing to substitute is revisahle—Court’s 
order held proper—Civil P. C. $ O. 22, 
R. 3—Hindu Law 10 

S. 141 -and O. 9, R. 9—Separate 

personal decree must he passed where 
decree merely gives liberty to decree- 
holder to apply for personal decree for 
balance—Application for such second 
decree is in continuation of suit and if 
it is dismissed for default second appli¬ 
cation is barred under O. 9, R. 9—-Civil 
P. C. t O. 31, R. 6 183 

S. 151 Absolute occupancy land 
mortgaged to AI and portion of that 
land mortgaged to 8—In execution of 
decreo obtained by 8 on his mortgage, 
portion sold aud its possession obtained 
by landlord under S. G, C. P, Tenancy 
Act—In execution proceedings of decree 
obtained by AI landlord’s application to 
have portion excluded allowed and re¬ 
mainder of land ordered to be sold— 
Appeal against such order does nor, lie 
as application cannot be considered bo 
bo one under S. 47, bub must be deemed 
to ho disposed of under inherent power 
Court—Civil P. C., S. 47 • 199 

—s. 151—E xocution — Application 

dismissed for default can ha restored 


-S. 151 


l (ZJ6 

-Suit dismissed for defaulb 
No good cause shown for non-appear¬ 
ance—Court cannot restore suit under 

s - 15 * ... - 48 » 

Suit dismissed for defaulb 

~No sufficient cause shown for non- 
appearance Suit restored under S. 15i 
—Rovision lies—Civil P. C., S. 115 486 
S. 152 Appeal to Privy Council—- 
Daoroo of lower appellate Court sub¬ 
stantially altered restoring that of 
lower Court Clerical error in record 

can only ho rectified by His Majesty in 
Council 138 

. 2, R. 2 Mortgage by tonant 

w possession Malguzar suing morb- 
g igeo for declaring mortgage as void—• 
Omission to sue him for possession does 
not b*r subsequent suit against tonanb 
and mortgagee 1196 

2, R. 2 Sale of two properties 
by Hindu widow by different sales—* 
Suit by reversioner for possession of one 
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Civil P. C. 

property—Another suit for possession 
of the other property is not barred under 

O. 2, R. 2 3 b 

-O. 6, R. 17 —Discretionary powers 

of Court—When and bow exorcised 

295o 

-O. 7, R. 7 —Court can grant relief 

though Dob specifically prayed for in 
plaint if facts pleaded and found proved 
show that plaintiff is entitled to it 92a 

-O. 7, R. 10—Appeal against order 

wrongly returning plaint to be presented 
to proper Court is tenable even though 
plaintiff has .submitted to the jurisdic¬ 
tion of that Court 207a 

“O. 7, R. 11 — Plaint bearing no 
stamp must be rejected—Court-fees Act, 
Ss. 4 and 6 22 4a 

O. 7, R. 11—R. 1L does not refer 
to appeals 224? 

- O. 14, R. 5 (1) —Court's power to 

amend or frame additional issues is 
very wide 225a 

O. 17, Rr. 2 and 3—Rr. 2 and 3 
are mutually exclusive—On date fixed 
for final disposal of suit Court taking 
plaintiff’s evidence and passing decree 
ex parbe — Application to set aside decree 
incompetent 152 

’O. 18, R. 18 Finding based mainly 
on personal observations at inspection 
is wrong 40c 

O. 21, R, 58 Objection by judg¬ 
ment-debtor to attachment on ground 
that he is trustee for third person is 
under O. 21, R. 58 293 

^ —O. 21, R. 63—Executing Court 
deciding that property be sold subject 
to mortgage or lease—-Decision comes 
within O. 21, R. 63: 22 N. L. R. 94 = 

97 I. C. 178-A. I. R. 1926 Nag. 423, 
Overruled (FBj 116 

O. 21, R. 66 Value of property 
must he stated in sale proclamation 


^1. R. 90 -Decree-holder pur¬ 
chaser—Second appeal lies against order 
under O. 21, R. 90 -Civil P. C., S. 47 


0. 21, R. 90— Judgmont-dehtor not 

appearing though served to settle terms 
of pioclamation of salo—Still ho is not 
estopped from applying to sot aside falo 

^ 19U 

:-° 2 ?. R 90 and O. 32, R. 5-Silo 

in execution of ‘decree against minor — 
Guardian ad litem neglecting his duties 


Civil P. c. 

—Person interested in minor must be 
allowed to sob it aside 1856 

- O. 21, R. 90—Order refusing bo 

set aside sale under O. 21, R. 90 — No 
second appeal lies 58 

-O. 21, R. 90 — Auction-purchaser is 

necessary party in Court making inquiry 
into application under O. 21, R. 90, and 
also to appeal against that order 5 

O. 21, R. 92—Decree-holder absent 
on date of confirmation ot sale — It is 
doubtful if his presence is necessary 
and salo must be confirmed under O. 21, 
R. 92, even in his absence 134 (2)a 

O. 22, R. 3—Hindu Law—Prelimi¬ 
nary decreo personally against A de¬ 
claring him P's partner and for rendi¬ 
tion of accounts —A dying while pro¬ 
ceedings pending — P seeking to substi¬ 
tute A's brother and son alleging that 
A entered into business with him as 
manager of Hindu family — No allega¬ 
tion that As brother had given a con¬ 
sent to enter business — Court substitu¬ 
ted son and not brother — Order refusing 
to substitute is revisable—Court’s order 
held proper 10 

— O. 22, R. 10—Preliminary decree 
for partition of certain revenue-paying 
fields passed specifying shares and 
directing that commissioner ho appoin¬ 
ted bo otloct partition on application — 
Application to ellecb partition pending 

Application by person as purchaser of 
one of such fields to ho made party falls 

within O. 22, R. 10 ' 212 

O. 23, R. 1—Application for per¬ 
mission to wit lid raw suit with liberty 
to institute fresh suit should ho allowed 
to he heard in presence of all parties 
concerned 151 

O. 23, R. 3 and S. 47—Compro¬ 
mise decree in money suit 17a 

-O. 26, R. 1—Remand ordor for 

examining expert in handwriting — It is 
not obligatory on the part of trial Court 
to examine witness hefoio it—It lias 
discretion and can issue commission 

27a 

-O. 32, R. 5 —Person appointed 

guardian ad litem in suit—His appoint¬ 
ment subsists oven for execution pro¬ 
ceedings 185a 

-O. 32. R. 5—Sale in execution of 

decree against minor — Guardian ad 
litem neglecting his duties — Person 
interested in minor must he allowed bo 
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Civil P. C. 

set it aside 


n 


ivil P. C., O. 21, R. 90 

1856 

--O. 32, R. 11—Cou rfc caDnot, after 

it decides the ca9o, remove guardian 
originally appointed by it 177 

O* 34, R. 1—Mortgage—Suit to 
enforce mortgage of house in abadi— 
Persons joined as defendants being 
subsequent mortgagees—Plea that they 
were malguzars and owners and that 
mortgagor was incompetent to mort¬ 
gage house Court can go into it 896 
O* 34, Rr. 2 and 3—In Central 
Provinces notice of application to make 
preliminary decree final must bo given — 
If one i3 given and not served, Court 
has jurisdiction to sot aside final decree 
passed ex parte 1366 

34, R. 3 Court declining to 

extend time and making preliminary 
decree final Interlocutory order declin¬ 
ing to extend time cannot be appealed 
against 240 

" O* 34, R. 3 Good cause for allow¬ 
ing extension ~~ Making preliminary 
■docroo final held to be correct 178 

O. 34, R. 3 Defendant fails to 
pay amount decreed on due date—Ex¬ 
tension prayed for without good cause 
being shown—Order making decree 
final is legal 55 (j) 

~ 34, R. 3 (2) Preliminary 

•decree for foreclosure—Application for 
extension by judgment-debtor for rea¬ 
son that as prior mortgagee had sued on 
his mortgage bo was unable to raiso 
loan No evidence of bona fido efforts to 
Secure loan Good cause entitling ap¬ 
plicant to ex tension held not shown 


o. 


12 

^ Separate personal 
must bo passed whore decree 
gives liborty to decree-holder 

M — _ 


decree 
merely 

to apply for personal decree for balance 
Application for such second decree is 
in continuation of suit, and if it is 
dismissed for default second application 
is barred under O. 9, It. 9—Civil P. C. 
S. 141 and O. 9, R. 9 188 

O. 34, R. 15 R. 15 does not apply 

to oharge created by final docroo 17c 
O. 41, R. 10 Making of order for 
serin i by of costs of appeal is discrotion- 
nry with Court-Court will notgono- 
iall\ make order calling upon appellant 
to furnish security whoro highly penal 
•consequences will he entailed upon him 

28a 


Civil P. C. 

O- 41, R, 10—Granting of leave to 
appeal in forma pauperis involves that 
the case is fit to be placed outside the 
purview of O. 41, R. 10 28 b 

O* 41, R. 23 Meaning of "prelimi- 
nary point* Preliminary point is one 
which, when determined in favour of 
the plaiutitf, permits the progress of the 

u ^5 when determined against him 
concludes it 295 b 

O- 43, R. 1 (u)—Appeal against 
order of remand Lower appellate 
Court determining case on preliminary 
point—Appeal lies 295a 

O. 44, R. 1—Reasons for rejection 
need not ho stated • 53a 

O* 44, R. 1 Order of refusal under 
R. 1 is i evisablo but cannot be inter¬ 
fered with on merits 536 

O* 44, R. 1 Granting of leave to 
appeal in forma pauperis involves that 
the case is fib to bo placed outside tha 
purview of O. 41, R. 10—Civil P. C., 
O. 41. R. 10 28b 

Sch. 3, Para. 11—Part of property 
under Collector’s management—Ocher 
part can still he mortgaged 237 

Sch. 3, Para. 11 — Collector’s 
power over property attached in execu¬ 
tion cf decree terminates as soon as 
pa> ment sufficient to satisfy decree is 
made 220c 

Contract 

” Court will consider surrounding 
ci i cuinstances to determino true inten¬ 
tion of parties to contract 111a 

Contract Act (9 of 1872), 

" “3. 25 (3) Mere acknowledgment 

of time-barred debt does not amount to 
piomise to pay and does not justify enib 
on its basis 236 

S. 30 Mere fact that contracts 
aic highly speculative is not in itself 
sufficient to render them void as wager- 
iDg contracts 273c 

3. 30 To make contract wagering, 
there must he common intention of 
agreomont not to demand or give deli¬ 
very Subsequent agreemont not to 
demand or give delivery doos not make 
it wagoring contract 

3* 49 No specific contract 


1116 

Pay- 

place 

207u 


ment must ho raado at creditor’s 
Debtor and creditor 

" S. 237 Monoy borrowed by agent 
on behalf of principal—Agent nob 
authorized hut lender believing that he 
as Money borrowed devoted in pay- 
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Contract Act 

ing legal debts of principal—Principal 
ia liable to lender—Principal and agent 

42 


-S. 239 —S. 239 does not require 

profits to be shared at any particular 
time 6a 

Cosharer 

-One co-owner acquiring tenant 

right for his exclusive benefit—Other 
co owner is entitled to joint occupancy 
or occupancy in common, but if he forci¬ 
bly dispossesses former, Court should 
pass decree restoring possession 56 

Court-fees Act (7 of 1870) 

-Court should consider, in order bo 

determine amount of court-foe, the 
substanco and not more language of 


plaint 73 c 

-Fiscal enactments must bo strictly 

construed 73 d 

-Ss. 4 and 6—Plaint bearing no 

stamp must be rejected—Civil P. C. 

O. 7, R. 1L 224a 


-Ss. 4 and 6—Client not coming to 

instruct pleader regarding court-tee— 
Pleader filing moino of appeal on court- 
fee of eight annas though it required 
court-foe of Rs. 90 —Court is justified in 
rejecting appeal 224 b 

- S. 17—Alternative relief claimed—- 

Separate court-fee for each is not neces¬ 
sary . 55 (2) 

Criminal Procedure Code (5 of 
1898) 

-Se. 4 (r) and 340—Dop uty Com¬ 
missioner appointing Public Prosecutor 
to dofend accused—Public Prosecutor 
though not member of Bar held to have 
been so appointed by accused 150 (2) 
7 ~S, 12 —Honorary Magistrate ap¬ 
pointed for term of years —No order 
cancelling appointment—His powers do 
not cease oven after expiry of berm 


yt 

S. 110—Testimony of police otil 
eer that person is by habit thief onl> 
matter of opinion and hearsay—Sue! 
evidonco is inadmissible under S. 110 

14! 

S. 200, Proviso (aa)—Comraitte 
‘ ©legating authority to public sorvan 
by virtue of his office -Such publi 
servant acts in his capacity as publi 
servant when making complaint and hi 
personal attendance in Court for exam 
ination is nob necessary—C. P. Muni 
oipal Act, S. 21 R (2) * 33 

S. 201 Magistrate having tw 


Criminal P. C. 

jurisdictions, taking cognizance of com¬ 
plaint under one jurisdiction, hut later 
on under another jurisdiction may be 
deemed to have returned the complaint 
for presentation to proper Court and bo 
have accepted it as re*presented—States 
(Protection Against Disaffection) Act. 

(1922), S. 3 291 

-S. 203—Serious discrepancies exis¬ 
ting in important oyewitnosses — 
Trying Magistrate is right in dismis¬ 
sing complaint—In such case District 
Magistrate has no power to interfare 
with order cf discharge under S. 439 

1086 

-S. 205—Summons issued in the 

first instance—Personal attendance of 
accused can ho excused even if warrant 
of arrest is issued subsequently 616- 
-S. 237—A ccusod charged with sub¬ 
stantive offence only—Conviction for 

0 

abetment is legal if on facts both 
charges could he sustained 145 

--S. 256—Mere recording of reasons. 

if no gjod reasons are forthcoming, 
would nob save trial from incurable 
irregularity if it results in prejudice to- 
accused—Fact that Magistrate or pro¬ 
secution witnesses had to leave plac » of 
trial immediately are not good reasons 
to tako un case on Sunday—Criminal 

P. C.,S. 537 255a 

-(1923) 

-S. 256—Omission to follow new 

procedure inserted in S. 250 by amend¬ 
ing Act of 1923 of requiring accused to 
state at the commencement of next 
hearing’' whether ho wishes to cross- 
examine prosecution witnesses is ir- 
joguiarity vitiating trial —Criminal P. 

C., S. 537 2556 

-S. 340 —Deputy Commissioner ap¬ 
pointing Public Prosecutor to dofend 
accused—Public Prosecutor, though nob 
member of Bar, held to have been so 
appointed by accused—Criminal P. C., 

S. 1 (r) 150 (2) 

-5. 350 —Discretion given to a 

Magistrate to act cr not bo act upon 
evidonco recorded by his predecessor is 
controlled by proviso 1 to S. 350 — 
Option is given to accused and it can ho 
exercised only onco when second Magis¬ 
trate commences proceedings 59 (2) 

-Ss. 435 and 439—Powers of High 

Court are wide and it can interfere ovon 
whon certain order though legal is im¬ 
proper 61a 
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Criminal P. C. 

-S. 436—Serious discrepancies exis¬ 
ting in important eyewitnesses—Try¬ 
ing Magistrate is right in dismissing 
complaint—In such case District Magis¬ 
trate has no power to interfere with 
order of discharge under S. 436 —Crimi¬ 
nal P. C., S. 203 1086 

- S. 436 — Not misappreciation of 

-evidence but irregularityor illegality in 
proceedings should be considered by the 
District Magistrate in setting aside 
order of discharge 108c 

-S. 439—Complaint inquired into by 

two Magistrates and dismissed—Sessions 
Judge refusing to take action in revision 
— High Court will interfere only if 
there is strong probability that further 
inquiry will result in conviction 

150 (!) 

-S. 488— Application by wife for 

maintenance—Both husband and wife ex. 
amined—Case closed for orders—Pleader 
for husband appearing and wishing to 
argue case and hie documents—Court 
ruling him out and passing judgment 
against husband —Proper inquiry held 
not made—Ca3e ordered to be retried 

59 (1) 

- S. 537—Mere recording of reasons, 

if no good reasons are forthcoming 
would not save trial from incurable 
irregularity if it results in prejudice to 
accused tact that Magistrate or pro¬ 
secution witnesses had to leave place of 
trial immediately are not good reasons 
to take up case on Sunday — Criminal 
P. C., S. 256 255a 

' S . 537 Omission to follow new 
procedure inserted in S. 256, by amend¬ 
ing Act of 1923 of requiring accused to 
state at the commencement of next 
hearing' 1 whether ho wishes to cross- 
examine prosecution witnesses is irregu¬ 
larity vitiating trial — Criminal P C 
(1923), S. 256 2556 

S. 537 M a gist rate taking up case 
on Sunday—Accused not given oppor¬ 
tunity to appoint pleader and to defend 
himself properly—Trial is void 255c 

S. 561-A High Court can excuse 
personal attendance of acousod 61c 

Criminal Trial 

Complainant’s story so grotesque as 
to be on the face of it improbable — Ac¬ 
cused convicted — Trial vitiated by 
irregularity prejudicing accused’s case— 
Accusod having served out rnoro* than 


Criminal Trial 

half sentence, retrial should nob be 
ordered 255c? 

’ Evidence—Want of interest in pro¬ 
secution does cot by itself stamp evi¬ 
dence of witness with truth—Evidence 
must be such as to carry conviction of 
truth to prudent man 108a 

D 

Debtor and Creditor 

No specific contract—Payment must 
he made at creditor’s place — Contraot 
Act, S. 19 207a 

Deed 

Construction—Award making one 
co-mcrtgagcr solely responsible for 
redemption—Award held not to exting¬ 
uish original mortgage 300a 

E 

Easements Act (5 of 1882)* 

S. 18—Customary easement cannot 
be in favour of individual 40a 

Evidence Act (1 of 1872) 

S. 3 Evidence in, signifies only 
the instruments by means of which 
relevant facts are brought before the 

Court (FB) 2426 

5- 13 Judgment that does Dot 
fall under Ss. 40, 41 and 42 is not rele¬ 
vant under S. 13 for decision of same 
point in subsequent suit—Evidence Act 

S. 43: A. I R. 1926 Nag. 109=22 
Nag.^49, Overruled (FB) 1 

S. 24 Approver in murder case 
making several statements implicating 
himself At Sessions trial retracting 
confessions stating that he made them 
being tutored by police — 1-Ji 3 pardon 
withdrawn and he put on trial—No evi¬ 
dence to corroborate his retracted con¬ 
fessions Confessional statements them¬ 
selves wanting in natural details and 
contradicting each other on important 
points There was no sufficient evidence 
to justify his conviction 259a 

**-S. 30—(Per Full Bench)— If 

there is any other relevant matter 
implicating co-accused Judge can con¬ 
sider confession along with that matter 
~(Per Suhhedar A. J.C.) Such confession 
can only bo used when other proved 
facts fail by narrow margin to justify 
conviction (FB) 242a 

S. 30 Scopo—When S. 30 lays 
down that the Judgo may consider a 
fact in certain circumstances it plainly 
declares that fact to be relovant in 

those cricumstancos (FB) 242c 
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Evidence Act 

- - S. 30 —(Per Full Bench )—Court can 

exclu ie confession by accused altogther 
fro n consideration against co accused 
—(Per Macnair A.J.C.)lb cannot be said 
that word ‘may" gives Court right to 
exclude confession from consideration 

(FB) 242 d 

-S. 30—(Per Subhedar , A. J. C.) — 

Conhssicn ol co-accused cannot be used 
to corroborate e\ i Jence of approver— 
(Staphs A.J . C , contra.) 97 c 

& -S. 32 (3) — Scope — Person sen¬ 

tenced to death for murder making a 
statement to Magistrate about the time 
of his being hanged that approver who 
bad previously retracted his confessions 
w&3 net involved in crime — Statement 
may be admissible under S. 32 (3) 259 b 
-S. 32 (5) and ( 6 )—Evidence to sup¬ 
port immigration of Hindu family 
from one province to another of wit¬ 
nesses who have hoard about it from 
deceased members of the family is 
inadmissible— Cls. (5) and ( 6 ), S. 32 

267 b 

ft# -Ss. 43 an( j 13 — Judgment that 

does not fall under Ss. 40, 4L and 42 
is not lolovanb under S. 13 for decision 
of same point in subsequent suit —- Evi¬ 
dence Act S. 43: A. I. R. 1926 Nag. 

109“22 Nag. 49,Overruled (FB) 1 
S. 73 Scope—Couit has power to 
compare alleged gonuine signature with 
admittedly genuine signature 27 b 

-S. 90—There is no presumption in 

8 . 90 - with regard to unsigned accounts 

not purporting to be in handwriting of 
any particular person 225c 

-S. 90—More production of ancient 

document affords no proof of proper 
custody • 225rZ 

- S. 91 —Provisions of S. 9L are not 

applicable to permission granted under 
C. P. Municipal Act, S. 114 130a 

^ S. 92 Acknowledgment is not 
document within S. 92— Suit brought 
alleging that money was paid on pro- 
noto and that liability was acknow¬ 
ledged I>ut suit based on oral promise 
made at the time of execution of ack¬ 
nowledgment—Such'oral agreement can 
Improved 298 

b. 92 (4> Mortgage providing in¬ 
terest at 2 per cent—Mortgagee making 
entries in his account at lA per cent— 
Mortgagee is nob precluded from 
claiming 2 per cont —- Agrooment to ro- 
coivo li per cent cannot bo proved 235 


Evidence Act 

-S. 101—Onus immaterial 


Where 


all material facts are beforo Court ques¬ 
tion of burden of proof is not pertinent 

225/> 

-S. 101 —I mpartible estate - Dispute 

whether property is impartible or not 
—Onus lies on party alleging existence 
of custom different from ordinary law 
of inheritance by which estate is des¬ 
cendible to single member and as such 
impartible 35c 

- S. 101 —Onus immaterial—Plaintiff 

failing to prove all facts alleged i 3 on- 
titled to relief if pleading of defendant 
and finding of Court show him entitled 
to it 8b 

S. 114 —Mortgage-deed - To signa¬ 
ture of executant as well as to those of 
scribe and attesting witnesses clauses 
appended stating that executant signed 
in attesting witnesses’ preseuce—No 
evidence one way or other to show whe¬ 
ther attesting witnesses signed in execu¬ 
tant’s presence—Deed must be consi¬ 
dered as validly attested — T. P. Act, 

Ss. 3 and 59 273 a 

S. 114, lllus. (b) — (Per Subhedar , 
A. J.C.) —Scope—Rule in S. 114, lllus. 
(b), has almost acquired force of law by 
judicial decisions ( Jackson , .4. J. C. , 
doubting) 97a. 

'**- _ S. 114, lllus, (b)—(Per Subhedar 

and Jackson , A. J. Cs ;) — Even where 
there are several accused, approver’s 
story should ho corroborated as regards 
particular accused on some point which 
implicates that particular accused 
Staples A.J . C. t contra. ) 97 b 

S. 115—Statute— There is no es¬ 
toppel against a statute 191c* 

S. 133—Corroboration may be cir¬ 
cumstantial 97 d 

- S. 159 — Memorandum by witness 

can bo used in evidence not by itself but 
as corroborating a witness or refresh¬ 
ing his memory 24 (1) 

F 

Forest Act (7 of 1878) 

S. 26 (d) — Cattle grazing in the 
Government forost—Owner not authori¬ 
zing directly or indiroctly such grazing 
He cannot bo convictod 64 

Grant 

Jagir In the caso of jagirs of first 
class future alionation is not prohibited 

’ ' 279/> 
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Grant 


-Jagii—Managing jagirdar has right 

to collect available profits and sue co- 
jagirdars for unpaid rents of home farm 

132 


H 

Hindu Law 

-Alienation— Widow — Reversioner 

transferee of whole share—Such alien¬ 
ation is on same footiug as surrender — 
When however reversioner is transferee 
of part of estate alienation is not vali¬ 
dated by his consent 287 a 


" Alienation— Widow — Reversioner 
transferee of part of estate—His con¬ 
sent though not validating transaction 
estop3 him, though not his son, from 
questioning alienation 287/; 

Alienation —Widow — Ratification 
or election by roversioner for whon 
succession not opened — Such ratifica¬ 
tion is good 287 d 

^-Alienation — Mortgage debt in¬ 

curred by fathor for his fourth marriage 
is not a family necessity— Debt is not 
binding on son 282 

-Alienation — Wid ow mortgaging 

property — Mortgagee suing to enforce 
mortgage against reversioner — Mort¬ 
gagee must prove that mortgage was of 
nature binding on roversioner 220 a 

~ Alienation Widow — Negotiations 
by possible roversioner — Immediate re¬ 
versioner assenting — Alienee’s pleader 
advising that legal necessity oxisted — 
Alienee can assume legal necessity 220/; 

Alienation by widow of small por¬ 
tion for spiritual benefit of husban d is 
valid Excavation and consecration of 
tank are acts of high spiritual benefit — 
What constitutes reasonable portion de¬ 
pends on facts 198 

~ Alionation— Coparcener — Phrase 
“having an interest in tho property” in 
S. 91, T. P, Act, has same moaning as is 
attached to similar phraso in O. 34, R. l t 
Civil P. C. One coparconor, not mana¬ 
ger, mortgaging property hold in copar- 
conory by himself and others—Morbgago 
is not binding on either coparceners and 
thoy are not entitled to redeem mort¬ 
gage—T. P. Act, S. 9 L 173a 

—Alionation—Father — Mortgage by 
father More than one-fifth considera¬ 
tion found not binding — Mortgage) is 
binding at least to tho extent of consi¬ 
deration found binding 43a 

Applicability—Gond is nob Hindu 


Hindu Law 

and is nob governed by Hindu law — 
But credible evidence, on part of person 
alleging lie i9 so governed, that on 
points mo9b frequently arising, custom 
of family is same as that of Hindu fami¬ 
lies in the locality could raise inference 
that all principles of Hindu law were 
adopted lb is then for opposite party 
to show that particular custom govern¬ 
ing suit was not adopted 57 

Applicability — Gonds — Hindu law 
cannot be applied to Gond family un¬ 
less it is shown that it has adopted 
rules of Hindu law 35/> 


Custom—Kinds of proof to estab¬ 
lish custom—In support of custom that 
among Swetambari Dasashrimali Jains- 
of Bala pur in Akola District, widow 
takes absolute interest in husband's self- 
acquired property, 15 instances of alien¬ 
ations by widows unchallenged by re¬ 
versioners adduced — One of those 
alienations up held by Bombay High 
Court Many of those instances being 
of same locality and same sect of Jains 
Custom held to bo established 225/ 


a 


Custom Jains — If custom that a 
widow takes absolute interest in self- 
acquired property of her husband is 
found to obtain in other sects of tho 
Jains it will also bind tho Swetambari 
Dosashrimali sect 225 j 

Debts Antecedent debts—Pressure- 
is no; p*o requisite of antecedence” 


2735 

Debts Necessity — Widow is justi¬ 
fied in selling property for payment of 
all mortgage debts incurred by her hus¬ 
band of which one was payable a month 
or so after sale was # effected and tho 
others after a year or so 218a 


Dobts^Nocossiby — Widow — Act 
dene for purpose of satisfying debt not 
immediately payable can still be of de¬ 
fensive nature 218// 




/\niocQaont clouts nro bind- 
ing on son whether or not for nooossitv 

4 35 

# Debts Antecedent dobts ex¬ 
plained 43 ; 

Debts -Antecedent debts illustra- 

tod ^ 43 d 

Debts Son’s liability—Mother ox^ 
ocuting mortgage in satisfaction of debt 
due by minor’s fathor — Her acts bind 

minoi whether or not sho acted as guar¬ 
dian of 


Hindu Law 

Joint family 
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Hind u Law 

Acts of manager can- 


17 


nob be called avyavaharik merely be¬ 
cause they involve risk to family pro¬ 
perty ‘ 273 d 

Joint family—Ancestral property 


Property in hands of member of joint 
Hindu family No presumption of joint 
or ancestral property arises 225 h 

Joint family Ancestral property 


A house in which members reside can¬ 
not in law furnish a nucleus for acquisi¬ 
tions so as to clothe them with the 
-character of ancestral property 225 i 

Joint family Ancestral property 


Even joint acquisition of two brothers 
without aid of any income from ances¬ 
tral nucleus would not make property 
■in their hands ancestral property ” 

" 225; 

Joint family—Lease of fields taken 


toy person as manager of joint Hindu 
family of himself and his brother - 
Fields cultivated by brother for certain 
years Rent for those years can be re¬ 
covered from him though he be not ac- 
tual party to lease 54 

Joint family property — Even pro¬ 


perty acquired by one of two joint bro- 
"t ers by his own exertions and thrown 
into common stock is joint family pro¬ 
perty if brothers do not intend to treat 
it as joint property only 7 

.. ,, Mo u£ 8age oy father—“Legal neces- 
y Ponefib to the estate’' explained 

86 

Personal law - Law existing at 


migration continues to govern migrated 
mem bers until it is renounced 225e 

Reversioner—Rights of—Till female 

owner d ,0 s reversionary right is mere 
possibility Object of declaratory suit 
uring lifetime of female owner is 
pimply to remove apprehended danger 
to interests of all reversioners 73 / 

School of law Mere fact that resi¬ 
dent in Nagpur is Maharashtra Brahmin 
00 s not moan that ho is govornod by 
Bombay School 267a 

Schools of law Berar is governed 
)y R°mbay School — Mayukha supple- 


ments Mitakshara when ambiguous 

Q 265a 

Succession Mitakshara — Samano- 
»^akas include all agnates whoso descent 
irom common ancestor can bo traced 

Q • ^ 265/, 

Succession — Zamindari of Sadak 

1930 Indexes (Nag.) —3 (4 pp.) 


A r j uni, Bhandara District—Joint family 
law applies 35 d 

Widow Alienation not void but 
voidable Reversioner accepting it as 
valid—Such consent binds him, though 
subsequent to transfer 287c 

Widow—Alienation — Consent of 
only one of reversioners — No presump¬ 


tion that transaction is right and pro- 
P° r Assent binds reversioner person¬ 
al . 287,’ 

Widow — Adverse possession — 


Widow allowing transferees from her¬ 
self or trespassers to remain in posses¬ 
sion of absolute occupancy holding 
during her life — Reversioner on her 
death or remarriage is entitled to its 
possession 


204a 


I 


Impartible Estate 

Dispute whether 


property is im¬ 


partible or not Onus lies on party al¬ 


leging existence of custom different 
from ordinary law of inheritance by 
which estate i 3 descendible to single 
member and a 3 such impartible — Evi¬ 
dence Act, S. 10 L 35c 

Income-tax Act (11 of 1922) 

S. 2 (14) Certificate given in good 


faith—Persons constituting firm—Mem¬ 
bers intending to divide profits — Firm 
is entitled to bo registered 6 /> 

j S. 10 S. 10 deals with profits or 
gains of any business 183/, 

S. 10 Partner, not being assessed 


with regard to profits of firm, is not 
assessee 183d 

S- 24 (2) Assessee — Registered 

firm can be held to be assessee 183a 
Ss. 24 (2) and 10 (2) (6) —Businoss 

a • • m a. 


resulting in loss—Assessee can claim to 
increase amount of loss by adding loss 
due to depreciation of machinery, etc 

Q OQ 183j 

o. 28 Receipt by assessee cf de- 

• A ft • a 


crotal debt, with interest but interest 
not shown in return Assessee following 
cash system of accounts hut rocoipt of 
amounts noc shown in khata—Assessee 
entering whole amount in cash book 
and posting all in ravangi khata — no 
other instance in which such amounts 
woro posted in ravangi khata—No ex¬ 
planation submitted of non-inclusion of 
interest in roburn —Assosseo is guilty of 
concealment of income 200 a 


j 
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Interpretation of Statutes 

-Statute creating special jurisdiction 


has to he strictly construed 205a 

-Fiscal enactments mu 3 t be strictly 

construed—Court-fees Act 73 d 

-Courts have to construe Acts as 


found—They have no power to alter or 
amend them—It is for legislature and 
not for Courts to see if words used will 
give effect to object which the statute 
may have in view 73c 

L 


Land Acquisition Act (1 of 1894) 

-S. 18 —Collector exercising his func¬ 
tions under S. IS — No revision lies 
against his order — Civil P. C., S. 115 

271 

Land Improvement Loans Act (18 
of 1883) 

-S. 7 (c), Proviso —L»oan by occu¬ 
pancy tenant — Malguzar subsequently 
acquiring bolding—Govt, has first charge 

for loan 195 


Landlord and Tenant 

-Ejectment—Suit for—If interest of 

landlord as paramount owner jeopar¬ 
dized by wrongful entry of trespasser 
landlord can sue independently of 
tenant 12 4c 


Land Tenures 

/jimiodari estate—Prosumption — 
No presumption arises that because 
estate is ad mi ttedl y a zamindari it is 
governed by rule of primogeniture 35c 


Limitation Act (9 of 1908) 

-S. 5 — Wilful putting off appeal to 

last date when unexpected contingency 
prevents appellant from filing appeal — 
Extension cannot bo grante d 121 

S. 12 — According to practice of 
Nagpur High Court copying time begins 
to run from date on which correct in¬ 
formation is supplied 129 

S. 12 —“Time for obtaining copy of 
judgment plus time requisite for ob¬ 
taining copy of the decree must bo ex¬ 
cluded Overlapping period is, however, 
to be subtracted from total—Expiry of 
limitation period proscribed by Sch. 1, 
Lim. Act, before application for decree 
is immaterial: 7 N. L. R. 67. Over- 
ruled (FB) 113 

* S. 28 —Expression " the right to 
such property” includes right to joint 
possession also 1 

Art. 132 Eight to enforce priority 


Limitation Act 

on ground of subrogation cannot be 
exercised after 12 years have elapsed 
since cause of action under prior mort¬ 
gage accrues—T. P. Act S. 74 166 & 

-Arts. 144 and 148—Transfer of 

Property Act (1882), Ss. 95 and 110 — 
Time runs from redemption by co-mort¬ 
gagor 3005- 

-Art. 181 — Application reminding 

Court of its duty does not fall under 

Art. 181 2065 

~Art. 182 — Execution of decree 
conditional on payment of certain 
amount to judgment-debtor — Still ap¬ 
plication for execution without pay¬ 
ment is valid 241 



0 

Li 


Mahomedan Law 

Dower—Non-payment of dower is 
no bar to suit for restitution of conjugal 
rights 2705 

Minor 

Mortgage purporting to be in favour 
of three — Mortgage’s pleading and 
Court’s finding being that only two 
were real mortgagees and as such 
entitled to half of monoy du6—Fact that 
guardian of one of these who is minor 
is ready to give the third cannot deprive 
minor of his half 27c 

Mortgage 

- Substituted security” — Doctrine 

of, enunciated 139 2)5 

-Suit to enforce mortgage of house 

in abadi — Persons joined as defendants, 
being subsequent mortgagee—Plea that 
they wore malguzars and owners and 
that mortgagor was incompetent to 
mortgage house Court can go into it— 
Civil P.C., O. 34, R. I 895 

Mortgagor and Mortgagee 

' Defendant should bo allowed to 
enforce bis equitable right of claiming 
damages for breach consisting of con¬ 
tractual or statutory obligation arising 
out of mortgage in mortgagee’s suit it¬ 
self -But plaintiff will not bo liable for 
any remote damages 166c 



iqoiV instruments Act (26 o 

1 ool) 

s. 118 Burden of proof lies o 
promisor to prove want of consideratioi 
and is not shifted simply booauso par 
of consideration is not mado in cash a 
slated in promissory noto 18' 


19 
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P 

Partition 

-\lere use by Court of form of final 

decree does not make it final —• Civil 

P. C., S. 2 (2) 206a 

Penal Code (45 of 1860) 

- S 21—Corporation such as Mu- 

nicipal Committee, is not public ser¬ 
vant though members forming corpora¬ 
tion are public servants 33c 

- S. 84 —Mere ailment before offence 

is not sufficient defence—Apparent 
motive for offence is not necessary 63 

Pensions Act (23 of 1871) 

- S. 3—Sum payable by Government 

as compensation for forest dues is grant 
of money or land revenue and not pen¬ 
sion—Civil P. C. f S. 60 134(l)a 

Police Act (5 of 1861) 

- S. 23-—Scope—Municipal Commit¬ 
tee is competent authority within S. 93 

33 d 

Possession 

-One co-owner acquiring tenant right 

for his exclusive benefit — Other co¬ 
owner is entitled to joint occupancy or 
occupancy in common, but if he forcibly 
dispossesses former, Court should pass 
de^.r^e restoring possession 56 

Practice 

-High Court—Practice is nob neces¬ 
sarily binding if unwarranted by law 

73 g 

-Now Plea—Court must in appeal 

consider plea of law even though nob 
raised in first Court 35a 

-Precedents— See PRECEDENTS 

-Relief—Plaintiff failing to prove all 

his allegations may yet obtain relief if 
facts pleaded by defendant and found 
by Court show him entitled thereto 

273 cj 

-Relief—Court can grant relief if 

parties are entitled to it on facts ascer¬ 
tained in the case 173ri 

Relief Mortgage purporting to be 
in favour of three—Mortgagor’s plead¬ 
ing and Court’s finding being that only 
two were real mortgagees and as such 
each entitled to half of money due—Fact 
that guardian of one of those who is 
minor is ready to give the third cannot 
deprive minor of his half 27c 

-Relief — Plaintiff failing to prove 

all facts alleged is entitled to relief if 
pleading of defendant and finding of 
Court show him entitled to it 8 b 


1930 Nagpur 

Practice 

-Subsequent events—“Claims of par¬ 
ties to claim reliefs must be restricted 
to right possessed by them at the time 
of institution of suit 173c 

-Formality which is directed by 

legislature is imperative, hut if it is 
prescribed by ordinary individuals and 
corporations it is directory merely 157 g 
Precedent 

-Unreported decision of High Court 

is entitled to respect by lower Courts 
and should not ordinarily be ‘differed 

from 270a 

Pre-emption 

-Field adjoining field of beneficiary 

who had right of pre-emption—Trustee 
purchasing for himself and not exercis¬ 
ing right of pre-emption on behalf of 
beneficiary — He does not commit breach 
of trust unless such act is prejudicial 
to beneficiary—Trusts Act, S. 62 182 

Presumption 

-Zamindari estate—There can be no 

presumption that the estate because it 
is admittedly a zamindari is governed 
by the rules of primogeniture 35c 

Principal and Agent 

-Money borrowed by agent on be¬ 
half of principal — Agent nob authorized 
but lender believing that he was— 
Money borrowed devoted in paying 
legal debts of principal — Principal is 
liable to lender — Contract Act, S. 237 

42 

Provincial Insolvency Act (5 of 
1920) 

- S. 2 (d) —Hindu father’s disposing 

power over son’s undivided interest is 
included in insolvent’s property 215 b 

^ -S. 6 (b) —Hindu father governed 

by Mitakshara heavily indebted — He 
effecting voluntary partition between 
himself and minor suns without provid¬ 
ing for debts — Such partition is transfer 
of property constituting act of insol¬ 
vency 215 a 

- S. 6 (b) —Hindu father’s disposing 

power over son’s undivided interest is 
included in insolvents, property 215/> 

- S. 28 (b) — Subsequent insolvency 

proceedings do nob invalidate decree 
passed before such proceedings—Credi¬ 
tor socured by decree need not prove in 
insol voncy 17 d 

S. 39—Insolvent permitted to mort¬ 
gage his property to petitioning creditor 
Mortgage effected — On dato of hearing 
parties absent Order filing proceedings 








ma 


SSOTL- 


tui_j* 
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Provincial Insolvency Act 

in default is not order annulling adju¬ 
dication 34 a 

S. 47 — Insolvency Court can, if 
mortgagee so desires, order sale of pro¬ 
perty mortgaged free from mortgage 

c co 196 

5. 53 Though transfer by trans¬ 
ferees of insolvent cannot bo impeached 
in insolvency proceedings it cannot be 
said that it cannot be impeached at all 

c • 346 

—Order under — No second 
appeal lies 272 

(9*°f*1887) Sma11 Cause Courts Act 

Proviso to S. 17 is manda- 

fcory ^ 137 

Public Gambling Act (3 of 1867) 

S* 5 No part of money found on 
person of man arrested can be seized 49 

D 

Railways Act (9 of 1890) 

72 Consignment lost in transit 
on route of which there wore frequent 
thefts from running trains, railway not 
taking special precaution to avoid same 
Railway company is liable to pay 
compensation 239 

Registration Act (16 of 1908) 

-S. 17 (1) (b) and S. 17(2) (ii) 
Receipt passed by mortgagee in fav- 
our of mortgagor—Former agreeing to 
relinquish bis claim to interest duo 
under mortgage Interest more than 

Q S ‘i* 7 ?oW. ? r , 0emQnfc i9 nofc covered by 
o. 17 ( 2 ) (nl. but falls under S. 17 ( 1 ) (h) 

^ “~ S ^ ®) (ii) Receipt passed by 

mortgagee in favour of mortgagor — 

Former agreeing to relinquish bis claim 
to interest duo under mortgage— Inter- 
os more than R g - 100 Agreement is 

not envered by S .17(2) (ii) but falls 
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Suits Valuation Act (7 of 1887) 

S. 9—(Por Findlay , J. C. and Kot- 
ival, A. J . C .)—Notification No. 164L of 
1911, Cl. 3 (Proviso) — Suit by rever¬ 
sioner for declaration that alleged adop¬ 
tion is invalid affects title of adopted 
son to property Word affects” cannot 
be taken to refer to present time only— 
Ad valorem court-fee must be paid —• 
( KinJchede , A. J. C, contra) 73 a 

“ S. 9 —Notification No. 1641 of 1911 
Rule contained in the notification is 
not ultra vires nor illegal 736 

~ S. 9 Rule3 framed under, by Civil 
Circular 11-8, R. 1 —Scope—R. 1 applies 
both for court-fee and jurisdiction 20a 
~~ S. 9 Rules framed under, by Civil 
Circular No. 11-8, R. 1 (proviso) — Per¬ 
son claiming declaration that he is ad¬ 
opted son of a coparcener defendant — 
Value stated of suit for purposes of 
jurisdiction as value of share of the co¬ 
parcener Share estimated at Rs. 25,000 
Case falls under R^l (proviso) 206 

Tort 

Negligence— Contributory—Suit by 

„ a g&inst 1) to restrain from discharg¬ 
ing filthy water into kachcha drain pass¬ 
ing in front of P’s house — D using the 
drain with permission of Municipality — 
Nuisance due mainly to contributory 
negligence of municipality in not mak- 
lng pucca drain and in not cleaning ox- 

• A- « _ — ___ TT~V • _ ” 


i 8 ting one 
clai med 

Transfer 
1882) 
-Ss. 3 


under S. 17 (l) (b) 

S. 17 ( 2 ) (vi) — Decree 
need not be registered—S. 29 
obligatory 


13 

of Court 
( 2 ) is not 

176 


disaffec- 


States (Protection against 
tion) Act, 1922) 

~S. 3“—Magistrate having two juris¬ 
dictions, taking cognizance of complaint 
under one jurisdiction but later 
under another jurisdiction may IJ0 
doomed to have returned the complaint 
or presentation to proper Court and to 
have accepted it as roprosontod—Cri¬ 
minal P. C. (1898), S. 201. 291 


on 

be 


' 

P is not entitled to relief 

. _ 1306 

of Property .Act (4 of 

and 59 —Mortgage-deed — To 

signature of executant, as well as to 
those of scribe and attesting witnesses, 
clauses appended stating that executant 
signed in attesting witnesses' presence, 
JNo evidence one way or other to show 
whether attesting witnesses signed in 
executant's presence — Deed must ho 
considered as validly attested—Evidence 
Act, S. 114 273a 

. ^® Forward delivery contract 

of cotton seeds not in existence — Non- 

a i :; or r on , a . 8 re od date— Right of pur. 

® or to . cl aim damages after breach of 
cont ract is mere right; to sue 22 

b. 41—Bonamidar can by transfer 
pass ^oo 1 title to transferee 273 f 

• 4 2 —Uovorsioner soiling during 

Trf F 1,fe J t,m0 ia hU °*n right - 
Transferee does not got .that interest 

oven on widow's death 2046 



t 
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Transfer of Property Act 

- S. 53—Scope—A person who is not 

a creditor at the date of the transfer 
cannot impeach the same under S. 53 

51(2)a 

- S. 53 — Auction purchaser is not 

person having interest in property under 

S. 53 ‘ 51(2)6 

——S. 55 (4) (b)— Scope—S. 55 (4) (b) 

gives the interest*by way of damages 

32 

-S. 58— Mortgage can be foreclosed 

even if fraction of debt remains unre¬ 
paid by mortgagor—But where there is 
no debt there is no mortgage as there is 
no foundation to support it 166a 

* S. 58 — Contract of mortgage is 
essentially personal one—Assignment of 
equity of redemption does not create 
personal liability on part of assignee 

139(2)c 

* -S. 68 (b) — Vendee of mortgagor 

cannot be made personally liable for 
mortgage money 139(2)a 

S8. 74 and 101—Purchaser of prior 
mortgage is presumed to keep it alive 
for his benefit 1666 

S. 74 — Prior mortgage debt must 
be fully satisfied to claim right by sub¬ 
rogation 166c 

" S. 74 Bight to enforce priority on 
groulnd of subrogatfon cannot be exer¬ 
cised after 12 years have elapsed since 
cause of action under prior mortgage ac¬ 
crues—Limitation Act, Art. 192 16 6d 

7 S. 91 — Phrase “having an interest 
in the property’' in S. 91 has same mean¬ 
ing as is attached to similar phrase in 
O. 34, R. 1, Civil P. C.— One coparcener, 


Transfer of Property Act 

not manager, mortgaging property held 
in coparcenary by himself and others— 
Mortgage is not binding on other copar¬ 
ceners and they are not entitled to re¬ 
deem mortgage—Hindu Law — Aliena¬ 
tion—Coparcener 173a 

S. 91 — One tenant-in-common has- 
no interest in share held by another en¬ 
titling him to claim redemption 1736* 

-Amendment Act (20 of 1929) 

-S. 92 — Intention of legislature 

stated 300c- 

Ss. 95 and 100 — Limitation Act 
(1908), Arts. 144 and 148 — Time runs 
from redemption by co-mortgagor 3006 
S. 101 Purchaser >of prior mort¬ 
gage is presumed to keep it alive for his* 
benefit 1666* 

Trusts Act (2 of 1882) 

S. 62 —Field adjoining field of bene¬ 
ficiary who had right of pre-emption- 

Trustee purchasing for himself and not. 
exercising right of pre-emption on be¬ 
half of beneficiary—He does not commit- 
breach of trust unless such act is pre¬ 
judicial to beneficiary—Pre-emption 182 
S. 81 — Assig nment of mortgage-- 
deed intended to place property bejond 
reach of assignor’s creditors is benami- 
transaction, real ownership remaining 
with assignor 273c 

w 

Wajibularz 

Scope If there is a customary, 
easement in favour of a landlord or ten¬ 
ants, it must certainly, be recorded in the 

Vv ajibularz 406* 
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LIST OF CASES OVERRULED 

1930 NAGPUR 


Bhagwangir v. Narayan Babaji, (1899) 
12 C. P. L. R. 134. 

Lakhmichand v. Raghuraj Singh, (1899) 
12 C. P. L. R. 127. 

Para 9 hram v. Likhan, (1911) 7 N. L. R. 
67=10 I. C. 866. 

Ramdhan v. Purushotham, (1926) 22 
N. L. R. 49=A. I. R. 1926 Nag. 
109=88 I. C. 699. 

Wamandhar v. Kamta Prasad, (1926) 
22 N. L. R. 94=A. I. R. 1926 Nag. 
423=97 I. C. 178. 


Overruled in A. I. R. 1930 Nag. 119 (F.B.). 

„ A. I. R. 1930 Nag. 119 (F.B.). 

„ A. I. R. 1930 Nag. 113 (F.B.). 

„ A. I. R. 1930 Nag. 1 (F.B.). 


A. I. R. 1930 Nag. 116 (F.B.). 
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Table No. I —This Table shows serially the pages of Indian Law 
Reports for the year 1930 with corresponding references of the All India Reporter^ 

Table No. II —This Table shows serially the pages of other Reports- 
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Reporter. 

Table No. Ill —This Table is the converse of the First and Second 
Tables. It shows serially the pages of the All India Reporter for 1930 with, 
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^ A. I. R. 1930 Nagpur 1 
Full Bench 

Macnair, Offg. J. C., and Jackson 

AND SUBHEDAR, A. J. Cs. 
Shankar Ganesli —Appellant. 

v. 

Kesheo and others —Respondents. 
Second Appeal No. 175 of 1928, De¬ 
cided on 28th October 1929, against 
decree of Dist. Judge, Nagpur, in Civil 
Appeal No. 23 of 1926, D> 14th Decem¬ 
ber 1927. 

Evidence Act, S. 13—Judgment that does 
not fall under Ss. 40, 41 and 42 is not rele¬ 
vant under S. 13 for decision of same point 
in subsequent suit — Evidence Act,S. 43. 

A. I. R. 1926 Nag 109=22 Nay. 49, Overruled. 

Where a judgment is not in rem nor rela¬ 
ting to matters of public nature, nor between 
the parties to a subsequent suit, the fact that 
the Court by that judgment decides a point in 
a particular way is not relevant for the purpose 
of the decision of the same point in the sub¬ 
sequent suit : A. I. R. 1929 P. C. 91 and 1 
Lah. 540, Rel. on. : 19 All. 277 (P.C.), Expl.: 22 
Cal. 533 (P. C\), Dist. A. I. R. 1926 Nag. 109, 
Overruled ; 29 Cal. 187 (P.C.) ; 85 Cal. 701 
and A. I. R. 1921 Mad. 248, Ref. [P 3 0 1 ] 

M. It.. Bobde and N. It. Aletcar —for 
Appellant. 

11 . II. Dliabe and K. A. Poteij —for 
Respondents. 

Order of Reference. 

Macnair, Offg. J.C.—The decision of 
the learned District Judge is to a great 
extent based on the opinion that a judg¬ 
ment not inter partes can be used as 
evidence in this case : lie thinks that 
the fact of admitting former judgments 
in evidence generally means that they 
have the force of res judicata, in Ram- 
dhan v. Pu run hot tarn ( 1), \V ad eg a o n k a i , 

U) A. 1 . li. 1926 Nag. 103=22 N. L. U. 49 . 
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A. J. C., considered the question whe¬ 
ther the defendant had any title to cer¬ 
tain property. In a previous suit, not 
inter partes, it had been held that the 
sale deed on which the defendant based 
his title was bogus and fraudulent and 
that under it the defendant had acqu¬ 
ired no titlo. The learned Judge stated : 

“ It is no doubt true that the defendant was 
no party to that suit, hut the judgment given 
in that suit though not conclusive is clearly 
admissible under S. 13, Evidence Act, and is a 
very good and cogont piece of evidence in proof 
of the fact that the defendant had no right 
to the property sold by him go the plaintiff. 
Under that section, judgments not inter partes 
pronounced by a Court of competent jurisdic¬ 
tion in a suit in which the right in dispute had 
been asserted and either recognized or denied 
are clearly admissible.” 

In my opinion the correctness of this 
statement is at least doubtful. I need 
at present only refer to the discussion of 
the law in Woodrotle and Ameer Ali’s 
Law of Evidence, 8th Edn., pp. 184 to 
187. I ci te two extracts : 

Blit the opinion given in favour of .4 in the 
first suit is not relevant to prove that the judg¬ 
ment should also be in his favour in the sub¬ 
sequent suit”, 

and again : 

The dissentient Judge thought that because 
the plaintiff produced this prior favourable 
decision it, therefore, rendered the case of the 
plaintiff in the subsequent suit more probable. 
No decision of the Privy Council has ever 
sanctioned such a use of a judgment.” 

I consider that the point should ho 
considered by a Bench : I state the ques¬ 
tion for decision thus : A judgment was 
not in rem, nor relating to matters of 
public nature, nor between the parties 
to a subsequent suit. Is the fact that 
the Court by that judgment decided a 
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point in a particular way relevant for 
the purpose of the decision of the same 
point in the subsequent suit ? 

Opinion 

Macnair, Offg. J. C. —The question 
referred for the decision of the Full 
Bench is thus stated : 


“ Where a juclgmoufc was not in rein, nor 
relating to matters of public nature, nor bet¬ 
ween the parties to subsequent suit is the 
fact that the Court by that judgment decided 
a point in a particular way relevant for the 
purpose of the decision of the same point in the 
subsequent suit?” 

Section 43, Evidence Act, read with 

Illustration (a) appears to necessitate an 

answer in the negative to this question. 

I quote the section and Illustration : 

“ Judgments, orders and decrees, other than 
those mentioned in Ss. 40, 41 and 42, are ir¬ 
relevant, unless the existence of such judg¬ 
ment, order or decree, i3 a fact in issue, or is 
relevant under some provisions of this Act.” 

“(a) A and B separately sue C for libel which 
reflects upon each of them. C in each case 
says, that the matter alleged to be libellous 
is true, and the circumstances are such that 
it is probably true in each case, or in neither.” 

A obtains a decree against C for damages 
on the ground that C failed to make out his 
justification. The fact is irrelevant as between 
B and C.” 

A Court had decided that the matter 
alleged to constitute a libel upon A was 
untrue. This was irrelevant for the 
purpose of deciding in a suit brought by 
B against C whether or not the state¬ 
ment about A were true : this question 
was relevant in the subsequent suit under 
the provisions of S. 2 (2), Evidence Act. 

Again it is surely a fundamental prin¬ 
ciple of law that the opinion of any per¬ 
son, however eminent, regarding the 
validity^ of a claim is irrelevant for the 
purpose of a decision whether or not that 
claim is valid. A judgment is a judicial 
opinion rendered on the claims of the 
parties. The fact that the case has been 
beard and finally decided may* render 
the question res judicata in a subsequent 
suit : but if it does not, surely this fun¬ 
damental principle must apply". 

It was contended before the Bench 


that the question has boon answered in 
the affirmative by their Lordships of tho 
Privy Council, but an examination of the 
rulings to which reference is mado 
shows that this is nut the case. In 
Bitto K u turn r v. Kesh > Prasad Misr. (2), 
their Lordships of the Privy Council 
Sta ted that, a decision in a previous suit 

(•2) [18)7 19 All. 27F - 21 I. A. 10 = 7 Sir. 

131 (P.C.). 


though that suit was not between the 
same parties was admissible as evidence 
in a subsequent suit. They* have not 
stated the grounds upon which the pre¬ 
vious decision was applicable. In Wood- 
roffe and Ameer Ali’s Law of Evidence, 
8th Edn. p. L82, the facts of the case 
have been examined. It appears that 
the decision was held to be admissible 
as showing the character of the posses¬ 
sion of one Bacha Tewari after the 
decision was pronounced. It was not, 
therefore, held that the decision was 
directly" relevant for the purpose of the 
decision on the same point in a subse¬ 
quent suit. In Bam Ranjan Chakerbati 
v. Ram Narain Singh (3), their Lord- 
ships of the Privy Council stated that a 
previous judgment though not between 
the same parties might be used as evi¬ 
dence showing the rent paid for the pos¬ 
session at and prior to the date of the 
judgment (p. 542). Now the facts of the 
previous suit are given in some detail at 
p. 541, and it is clear that there was 
no dispute and consequently no decision 
regarding the amount of rent paid. The 
decision in this case then has no appli¬ 
cation to the question I am considering. 
In Dinomoni Clioicdhrani v. Brojo Mo - 
h 2 ?i i Chotvdhrani (4) their Lordships at 
p. 198, considered for that purpose cer¬ 
tain police orders were admissible as 
evidence. They state that these orders 
were evidences of the following facts : 

Who the parties to the dispute were \ 
what the land in dispute was ; and who was 
declared entitled to retain possession.” 

It is sufficient to note that they are 
not stated to be ovidonce of the fact : 
Who was entitled to retain possession. 

Their Lordships of the Privy Council 
havo recently* given a clear pronounce¬ 
ment on the point wo are considering. 
In Gopika Raman Roy v. Alai Singh 
(5), it is stated that the Evidence 
Act does not make a finding of fact ar¬ 
rived at on the evidence before tho 
Court in one case evidence of that fact 
in another case. 


It is urged that many r High 
of India havo decided tho question 
consideration in tho affirmative. 


Courts 
under 
If 111is 


is the case the pronouncement in Gopika 


(3) [1895 22 Cal. 533 — 22 I. A. GO = G Sir. 
530 (P.C.). 

(1) [1902] 20 Cal. 187 - 29 I. A. 21 = 8 Sar. 
224 (P.C.). 

(5) A. I. U. 1924 I\ C. 90=5 5 Cal. 1003=59 
I. A. 1 19 (P.C.). 
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Raman Roy v. Atari, Singh (5) shows 
that the decisions are incorrect. I remark 
however, that in the rulings brought to 
the notice of the Bench either there is 
doubt whether there is decision of the 
question or the references to this ques¬ 
tion are in the nature of obiter dicta. 
Such is their nature in Baleshwar Ba - 
garti v. Bhagirathi Dass (6) at 716 and 
Secy, of State v. Ahmad Badsha Sahib 
(7) at 801 of 44 Mad. In the Madras 
case the question whether the decision 
in the previous suit was evidence was 
not referred to the Full Bench. 

In Inder Singh v. Fateh Singh (8), 
at 546, the question was emphatically an¬ 
swered in the negative. 

The question was referred to this Full 
Bench because it was answered in the 
affirmative by Wadegaonkar, A. J. C., in 
Ramdhan v. Purushottam (I). The point 
was not discussed very fully and 1 res¬ 
pectfully disagree with the opinion 
therein expressed. 

I answer the question referred to the 
Full Bench in the negative. 

Jackson, A. J. C. —I agree. 
Subhedar, A. J. C.— I also agree. 

v.s./R.K. Refe re nee answered 

_ in negative. 

(G) [1903] 35 Cal. 701=~7C. L. J. 563=1*2 
C. W. N. 057. 

(7) A.I.R. 1921 Mad. 248=44 Mad. 778 (F.B.). 
18) [1920] 1 Liah. 540=59 I. C. 734. 
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_ Jackson, A. J. C. 

Govind —A p pe 11 a n t. 

v. 

Janlcibai and another —Respondents. 

Second Appeal No. 273-B of 1928, De¬ 
cided on 4th October 1929, against de- 
ciee of Addl. Dist. Judge, Khamgaon, 

D/- 28th July 1928 in Civil Appeal No 1L 
of L928. 

(a) Civil P. C., S. 11 Suit by one of two 
reversioners for possession of his share of 
property sold by Hindu widow-Other re- 
versioner A' made co-defendant with vendee 
who (A) admitted plaintiff’s claim- Suit 
decreed on finding that sale was not for 
legal necessity In suit brought by K for 
possession of other half, finding in previous 
suit regarding legal necessity is binding on 
vendee though Ii was not contesting defen- 
cJarit in that suit. 


ol 

11 


Ono of tho two reversioners brought a suit to 
>tain possession of h of tlio property sold by ; 
indu widow miking the other reversioner /, 
co-defendant with the vendee. K was 


contesting defendant to tlio suit. The suit was 
decreed on tlio finding that the salo was not for 
legal necessity. Subsequently K sued tliu same 
vendee to obtain possession of the other half of 
the property and it was contended that tho find¬ 
ing regarding legal necessity in the previous 
suit was not binding on tho vendee inasmuch 
as K was not a contesting defendant in that 
suit. 

Held : that though K was not a contesting 
defendant, there was an issue between K and 
the vendee viz., whotlior the salo was binding on 
the reversioners and K was equally interested 
in the issue with the plaintiff in the previous 
suit and as it was necessary to decide that issue 
in order to grant relief to the plaintiff tho deci¬ 
sion operates as res judicata in tho subsequent 
suit: A.I.R. 1925 Cal. 431, Ajjpr.: A I R 
1925 Lah . 89, Dist.; A. I. R. 1922 All 19 
and A. I. R . 1924 Nag. 429, Rel. on. [P 4 0 1 ] 

(b) Civil P. C O. 2. R. 2-Sale of two 
properties by Hindu widow by different 
sales Suit by reversioner for possession of 
one property—Another suit for possession 

of the other property is not barred under 
O. 2, R. 2' 

The cause of action is made up of all the 
facts which entitle the plaintiff to sue If - 
Hindu widow sells two properties by different 
sales a suit by a reversioner after her death for 
possession of one of the properties is not barred 

even though he fails to include that claim for 
possession m an earlier suit brought by him for 
possession of the other property as the causo of 
action is not simply the death of the widow bu^ 
includes in each case tho sales and the sales 
being different the causes of action iu which 1 
tho sales are included are also different • 8 Mrul 
520, Rel. on.; A.I.R. 1922 Nag. 246, not Appl 

[P 4 C 2] 

C. B. Parakh —for 
F . N. Bapat and 
Respondents. 


Appellant. 

S. T. Bhawe —for 


K 
not a 


Judgment. This appeal arises from 
a suit for possession of a half share of 
Survey No. 7i of Mouza Jahagirpur in 
the Malkapur Taluq. The field belonged 
to ono \ inayakrao who died about 1896. 
Ho left a widow Mt. Umabai and three 
daughters, Mt. Yamubai, Yeshodabai 
(defendant 2) and the plaintiffs mother 
Mt Antibai alias Ambai. On the death 
of \ inayakrao liis widow succeeded to th* 
property and she sold tho field to defen¬ 
dant 1 by two registered salo deeds 
dated 11th April 189tt and 19tli January’ 
1000 Ono of her daughters predeceased 
Mt - < mahai and when the latter died in 
LOlJhor heirs wore the mother of the 
of the plaintiff and Mt. Yashodabai, 
defendant 2 In Civil Suit No. 71 of 
I.,2L m the Court of the Munsif, Malka¬ 
pur .Yashodabaii sued for possession "of 
one hall of tho field. Tho present plain¬ 
tiff, who was then a minor, did not join 
m the suit and was made a -co-defendaut 
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with defendant 1 in the present case. 
The latter pleaded that the sales were 
tor legal necessity and were binding on 
the rovorsioners, hut his plea was un¬ 
successful and Yashodabai s claim was 
decreed. The present plaintiff now sues 
for the other half share in the field and 
it has been held that the finding in the 
previous suit operates as res judicata 
and that defendant 1 cannot now plead 
legal necessity for the sales. This find¬ 
ing is contested on the ground that there 
was no controversy between the two 
defendants in Civil Suit No. 74 of 1921. 
Khair Muhammad v. Umar Din (1), 
which has been cited on behalf of the 
appellant, does not relate to a question 
of res judicata arising between co-defen¬ 
dants. In Muhammad Ahmad v. Zali)ir 
Ahmad (2), which has beon followed in 
Lax man v. Janoo (3) it lias been held 
that a decision as between co-defendants 
cannot be res judicata under the provi¬ 
sions of S. 11, Civil P. C. t unless it was 
necessary to decide an issue between 
them in order to grant relief to the 
(plaintiff. It is urged that the present 
plaintiff was not a contesting defendant 
in Civil Suit No. 74 of 1921 as she ad¬ 
mitted Yashodabai’s claim; but that does 
,not alter the fact that there was an 
,issue between her and defendant 1. 

;which it was necessary to decide in 
order to grant relief to the plaintiff, that 
issue being whether the sales were bind¬ 
ing on the reversioners—an issuo in 
which the present plaintiff was equally- 
interested with Yashodabai and which 
sho raised by admitting Yashodabai s 
( claim. This appears to bo the view 
liakon in Haladhur Das v. Nagendra 
Nath (4); and my decision is that the 
'finding is correct, that the decision in 
[Civil Suit No. 74 of 192L operates as 
'res judicata. 

It is next argued that the present suit 
is barred under O. 2, R. 2, because in 
Civil Suit No. 7ft of 1923 the present 
plaintiff, in suing to obtain possession of 

house sold to defendant 1 by IJmabai, 
failed to include her claim for a half 
hare in the field. It is argued that the 
cause of action is the same for the two 
"uits, namely, the death of the plaintiff’s 
mother. That, howe ver, merely shows 

fl) A. I. 11. 1926 Lull. P21. 

<2» A. 1. K. 1922 All. 19 — 44 All. 331. 

03) A. I. It. 1921 Nag. 129=20 N. L. II. 107. 

(4) A. I. R. 1925 Cal. 131—51 Cal. 997. 


(Jackson, A. J. C.) 1930 

the date on which the cause of action 
arose and is not in itself the cause of 
action. The cause of action is made up 
of all the facts which entitle the plain¬ 
tiff to sue and those facts include in 
each ol the two cases I am considering 
the sales by’ Umabai to defendant 1. 
These sales were different and the causes 
ot action in which they are included 
must also necessarily be different. In 
Pitta pur Raja v. Suriya Ran (5) it was 
hold that the causes of action were 
different in two suits in which the plain¬ 
tiff first sued tor possession of an estate 
in land, ol which he had been wrong¬ 
fully dispossessed by the defendant, and 
afterwards sued for his share of personal 
property, being entitled to both under a 
will. It was said : 

It is not the case of oneconversion of several 
things. There the act of conversion of the 
several things is one cause of action, and you 
cannot bring an action for the conversion of 
one of the things and a separate action for the 
conversion of another. The conversion of the 
whole is one claim and one cause of actiop." 

These remarks will show why the 
ruling in Budhmal v. Mt. Zunkari (6), 
on which the appellant relies, does not 
apply to the present case. In that case 
the defendant, on the strength of a suc¬ 
cession certificate entitling her to collect 
debts due to her deceased father-in-law, 
sued on a bond and obtained a decree 
against one of the debtors. The plain¬ 
tiff claiming to be the heirs of the defen¬ 
dant’s father-in-law sued for his estate 
and obtained a decree, hut omitted to 
sue for tho bond on which the defendant 
had obtained a decree, though they knew 
of its existence. Their suit to have the 
decree transferred to them was held to 
bo barred under O. 2, R. 2, because it 
was, in effect, founded on the same cause 
of action as tho previous suit, namely, 
the one wrongful act of the defendant! 
by which she came into possession of 
her deceased father-in-law’s estate. I 
hold that tho present suit is not barred 

under O. 2, R. 2. The appeal is dis¬ 
missed with costs. 

p.N./r.k. Appeal dismissed . 


p) l 1885| s Mad. 520=12 I A. 11G (P.C.). 
(0) A. I. U. 1922 Nag. 210 = 13 N. L. U. UC. 
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Mohiuddin, A. J. C. 

Haridas and others —Appellants. 

v. 

Jlofatlal and others —Respondents. 

Misc. Appeal No. 24-B of 1927, De¬ 
cided on 24th September 1929, against 
order of First Sub-Judge, First Class, 
Khamgaon, D/- 5th April 1927. 

Civil P. C., O. 2], R. 90—Auction pur¬ 
chaser is necessary party in Court making 
inquiry into application under O. 21. R 90 
and also to appeal against that order. 

An application under O. 21, R. 90 wan dis¬ 
missed. An appeal was preferred and the 
decree-holder and the judgment-debtor were 
made respondents to the appeal but the auction 
puichasor was not made a party. 

Held : that the auction purchaser being a 
person likely t? be affected by the application 
under O. 21, R. 90, and as such entitled to 
notice of the application was a necessary party 
in the Court making the inquiry into the ap¬ 
plication and also to an appeal against the 
order and as ho was not made a party the 
appeal must bo dismissed ; 39 Cal. 687, not 

Appl. [P 5 C 2] 

G. R. Deo —for Appellants. 

Fida Hussain —for Respondents. 

Order. —The appellants are not legal 
representatives of Indar Singh, who had 
tiled an application in the Court of First 
Sub-Judge , First Class, Khamgaon for 
setting aside the sale of the property 
which was sold in execution of the de¬ 
cree obtained by Mofatlal Manilal 
against Shamshere Ali. The learned 
Subordinate Judge held that no fraud 
or irregularity as contemplated in O. 21, 
R. 90, Sch. 1, Civil P. C. was established 
and dismissed the application. This 
appeal was filed on 16th June 1927, hut 
the auction purchaser Inayat Ali was 
not made a party to it. Applications 
were filed on 20th November 1928 and 
22nd November 1928 asking this Court 
to add the auction-purchaser as a res¬ 
pondent and the applications were re¬ 
jected on 5th April 1929. 

The question for consideration now is 
whether the sale which was confirmed 
on 5th April 1927 in favour of the auc¬ 
tion purchaser can now he set aside in 
this appeal, in which appeal the auction 
purchaser is not a party. The learned 
advocate for the appellants argues that 
in this appeal the auction purchaser is 
not a necessary party because he is 
represented by the decree-holder and 
the judgmont-debtor who are respon¬ 
dents in this appeal and he cites 
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Sunderahai v. Shrikisan (1) in support 
of his contention. That decision does 
not support the point urged, and clearly 
lays down that : 

whether an auction purchaser is a repre¬ 
sentative of the docreo-hokler or judgment- 
debtor deponds upon the nature of the con- 
dieting interests or questions raised and who 
the contesting party is, and varies according 
to the facts involved in each case.” 

It is not possible to hold in this case 
that the auction purchaser is not a 
necessary party, because the respondents 
in this appeal are his representatives. 

It is further contended that the auc¬ 
tion purchaser is not, in any case, % 
necessary party, and reliance is placed 
on a decision of the Calcutta High 
Court in Surendra Mohini Debi v. 
Laha ram Chattopadhya (2) in which 
Brett and Carnduff, JJ. observed as 
follows : 

So far as this Comt. is concered, no autho* 
rity lias been produced before us to support 
the contention that the auction purchaser is a 
necessary party to an application under S. 311. 
old Civil P. C., and the reasons given in the 
decisions of the Allahabad Court, to which we 
have referred, do not appear to us to he based 
on sound or sufficient grounds.” 

The above decision is no longer appli- 
cabl e in view of the changes introduced 
in Act 5 of 1908. The proviso under 
sub-Ss. (1) and (2). R. 92. O. 21, Sch. 1, 
Civil P. C. runs as follows : 

Provided that no order shall be made un¬ 
less notice of the application has been given 
co all persons affected thereby.” 

Auction purchaser is certainly one of 
the persons likely to be affected by the 
application made under O. 21, R. 90 and 
is a person who must have notice of the 
application. If lie is a necessary party 
in the Court which makes the enquiry, 
he is also a necessary party in the ap¬ 
peal. filed against that order. The de¬ 
fect is fatal and must result in the dis¬ 
missal of the appeal, in which a necos- 
sary party has not been joined as a 
party" The appeal therefore fails and 
is dismissed with costs. Pleader’s fees 
Rs. 50. 

P.N./r.K. Appeal dismissed. 


(1) A. I. R. 1924 Nag. 328—20 N, Jj. R. 170. 

(2) [1912] 89 Cal. 687 = 14 l.C. 67=16 O. W. 

N. r, 70. 
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Magnate, Offg. J. C. and 
Jackson, A. J. C. 

Commissioner of Income-tax —Appli¬ 
cant. 


v. 

K i kabh a i —Non-A pplicanfc. 

Misc. Judicial Case No. 58 of 1928, 
Decided on 10th September 1929. 

ai Contract Act, S. 239— S. 239 does not 

require profits to be shared at any particular 
time. 


I he definition of “partnership” in S. 239 
does not require the profits to bo shared at any 
p.irt icu lai time. Partners can leave their pro* 
fits in the business. The real test is whether 
each could withdraw his share, if ho so 
desired. [P G C 1 2] 

(b) Income-tax Act.S 2 (14)-Certificate 
given in good faith — Persons constituting 
firm Members intending to divide profits — 
* irm is entitled to be registered. 

T he certificate to be given in the form 
prescribed in the Income-tax Rules is not that 
the profits will bo divided or credited within 
some fixed period. Thus where a certificate is 
gi\en in good faith and the persons constitute 
a firm and intend to divide the assets when¬ 
ever it may be necessary or convenient for 
them to do so, that firm is entitled to bo 
registered. [P G C 2] 

D. N . Chouclh ry for Applicant. 

M. 71. Niyogi —for Non-Applicant. 

Order —Under S. 66(1), Income-tax 
Act, t he Commissioner of Income-tax has 

submitted the following point of law for 
decision : 


“Whether the three Shia Bohra brothers o 
aipur, i.e., kikabhai, Ibrahimji and Taber 
hhai, who have inherited the property aiu 
business ot their father Abdnlali, who an 
living messing and carrying on busincs jointly 
who keep no accounts of the income marh 
during the year, who keep no separate lodger- 
in their hooks of accounts for themselves 
who have no intention to do so in future anr 
who have no intention to divide their profits 

Q° U «w, I cloclnrcrl ““ registerd firm” undei 
- 1*4), Income-tax Act.” 

three 1 >rothors <lo business undo 
the name of A. Ahmadjihhai. They live 
togethor with their mother and 'each 
month Rs. 530 is withdrawn from the 
shop,_of which each of the brothers tako 

.. J : ° r l’ el ' sonal expenses and the 

mother Rs 80 for her personal expenses 

and Rs. .(00. for household expenses. The 
rest of the profits are left in the business 
| U seems to ns that the throe brothers 
can he hold to constitute a firm withir 
the moaning of R. 230. Contract Act 
j localise they do intend eventually te 
share'among them the profits of the shop 
line definition of partnership" in tha( 


section does not require the profits to be 
shared at any particular time. Partners 
can leave their profits in the business, 
and t he real test is whether each could 
withdraw his share, if he so desired. In 
the present case, it would appear that 
the arrangement between the brothers 
is such that one of them could not 
withdraw only his share of the profits ; 
hut each could withdraw from the busi¬ 
ness and demand his share of the assets 
including the accumulated profits. 

The Commissioner of Income-tax con¬ 
tends, however, that not every firm is 
entitled to he registered under S. 2 (14), 
Income-tax Act. A firm desiring regis¬ 
tration must furnish prescribed parti¬ 
culars in the prescribed manner to the 
Income-tax Officer. In the form pres¬ 
cribed in the Indian Income-tax Pules a 
certificate has to he given that the pro¬ 
fits for tlie year last ended have been or 
will he actually divided or credited in 
accordance with the shares shown iu the 
partnership deed. In the present case, 
the certificate given is that the profits of 
the year ending Diwali 1926 will he 
actually divided or credited. The certifi¬ 
cate is in order, lint the Commissioner 
alleges that it is incorrect, because the 
brothers have no intention to divide or 
credit the profits. The certificate to he 
given is not that the profits will he 
divided or credited within some fixed 
period ; and it seems to us that when a 
certificate in tlio prescribed foim is given 
in good faith, if the applicants do consti¬ 
tute a firm, that- firm is entitled to he 
registered. 


Jn the present case wo are satisfied 
that' the certificate was given in good 
faitli. There is no doubt as to the facts. 
Tin brof hors have each got a one-third 
share in the shop that they own and 
that; is not denied. They intend to 
divide the assets whenever it may he 
necessary or convenient for them to do 
so, and on the division being made, each 
will necessarily get a share of the pro¬ 
fits made during each and ovory year 
that they carried on business in partner¬ 
ship. \\ e consider that the three brothers 




’ ' ’ O UI 


• * — - w • » -w * * » « * m a \y a 

A. Ahmadjihhai are entitled to become a 
registered firm under S. 2(11), Income- 
tax Act. 

1 .N./n.K. Qvtfcv accord} ngl >!. 
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Jackson, A. J. C. 

P u u j i —A ppellant. 

v. 

Govind and others —Respondents. 

Second Appeal No. 260-B of 1928, De¬ 
cided on 26th September 1929, against 
decree of Addl. Dist. Judge, Buldaua, 
D/- 22nd October 1928. 

Hindu Law—Joint family — Family pro¬ 
perty—Even property acquired by one of two 
joint brothers by his own exertions and 
thrown into common stock is joint family 
property if brothers do not intend to treat 
it as joint property only. 

Whether property is joint family property 
does not merely depend upon whether it is ac¬ 
quired with joint family funds or whether 
there is a nucleus of the joiut family property 
Even property acquired by one of two joint 
brothers by his own exertions and thrown into 
common stock is to be regarded as joint family 
property, if the brothers do not intend to treat 
it as joint property only, and their male issue 
necessarily acquires a right in it by birth : 
A. I. li. 1926 Bom. 408, liel. on. *[P 7 C 2] 

V . N. Herlekar and N. It. PJiatak — 
for Appellant. 

T. L . Sheode —for Respondents. 

Judgment. —The appellant in this 
case was defendant 1 in the trial Court. 
She is in possession of Survey No. 13 of 
mouza Jambhor in the Mohkar Taluk. 
This held had been given to her for 
paaintenance by Gopal, the father of the 
plaintiff, by Ex. 1 D 1. The appellant 
has been found to have been the concu¬ 
bine of Gopal and the grant to have been 
made in consideration of her past and 
future cohabitation with Gopalrao. The 
grant has consequently been held to be 
void because it was made for an immo¬ 
ral consideration and the plaintiff’s 
claim to possession has been decreed. 

In appeal it is argued, in the first 
place, that the held is not ancestral pro- 
poity, that the plaintiff-respondent did 
not take any interest in it by birth and 
that ho is not entitled to question the 
grant made by his father. The argu¬ 
ment is based on S. 186 of Mulla’s Hindu 
Daw which deals with the character of 
property jointly acquired by members of 
a joint Hindu family, and, in particular, 
on this sentence: 

“If it is the joint property of tho joint ac¬ 
quirers, it would pass bv survivorship but tho 
nialo issue of. tho acquirors do not tako anv 
interest in it by birth.” 

The facts, as found by tho lower appel¬ 
late Court and accepted by tho appel¬ 
lant are that Yadorao, tho uncle of 
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Govind, and Gopal were joint, that the 
field in question which was acquired by 
Yadorao was thrown into the common 
stock and treated as joint family pro¬ 
perty. It is urged that on these facts 
the pronouncement in Mulla’s Hindu 
Law applies to the case; but clearly it 
does not, as it lias not been held that the 
field is joint property and not joint 
family property. That does not depend 
on whether it was acquired with joint 
family funds or whether there was a 
nucleus of joint family property, as has 
been argued for the appellant. In, 
Mayne’s H^indu Law, 9th Edn. para. 277,j 
it is laid down, in respect of property 
jointly acquired, that, if several brothers 
acquired a fortune by their own exer¬ 
tions without any assistance from ances¬ 
tral property, the property acquired 
would, in the absence of any indication 
of an intention to the contrary, be owned 
by them as joint family property; and in 
that case their male issue would neces¬ 
sarily acquire a right in it by birth, for 
under the Mitakshara system there can 
be no joint family property in respect of 
which the male issue of the joint owners 
do not take a share by birth. It is added 
that if there is satisfactory evidence of 
an intention to treat the property not as 
joint family property but joint property 
only, it will be given effect to; but it is 
also said that the presumption is in favour 
of its being regarded as joint family pro¬ 
perty. That statement of the law re¬ 
ceives support from a recent decision, 
H aridas v. Dev Kuvarbai (1) and 
justifies me in accepting, on the facts 
found by the lower appellate Court, the 
finding that the plaintiff obtained an in¬ 
terest by birth in the field now in dis¬ 
pute, as it has not been held that Y'ado- 
rao and Gopal intended to treat the field 
as joint property only. 

It is, however, argued that tho appel¬ 
lant, as concubine of tho deceased Gopal, 
is ontitlod to maintenance on the 
strength of tho decision in Ningareddi v. 
Lalcshmawa (2), as she was in Gopai’s 
keeping until his death. This is a claim 
made for the first time in this Court. I 
do not propose to consider it, as all tho 
facts necessary to know in connexion 
with it have not been proved. That, as 
has been pointod out on behalf of the 
plaintiff-respondent, the connexion bet- 

(1) A. I. R. 1926 Bom. 408=50 Bom. 44Jh 

(2) [1903] 26 Bom. 163=3 Bom.. L R. 647. 
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ween the appellant and Gopal was an 
adulterous one, as the appellant’s hus¬ 
band died on 17th June 1909, that is, a 
little more than a year after the grant 
tor maintenance was made in favour of 
the appellant, is not sufficient ground 
tor holding that she cannot get mainte¬ 
nance; but before holding that she can, 
I should require the nature and duration 
of her connexion with the deceased 
Gopal to be shown. The appellant must 
seek maintenance in a separate suit. 
I dismiss the appeal with costs. 

P.N./R.K. Appeal dismissed . 
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SUBHEDAR, A. J. C. 

< raj ad ha r Defendant—Appellant. 

v. 

Seth Meghraj —Plaintiff—Respondent. 

Second Appeal No. 347 of 1928, Deci¬ 
ded on 28th August 1929, against decree 
oi Dist. Judge, Jubbulpore, D/- 24th 
February 1928. 

* a J C. P. Tenancy Act S. 89—Surrender 
made by four out of five brothers, in dis¬ 
charge of debt binding on all — Value of 
surrendered holding not more than amount 

of debt — Surrender is valid and binding 
even on fifth. 


ior ci 
bine 


Every net done by one joint tenant 
benefit of himself and his companion r>m< 
the other, but not thoso acts which prejudi* 
the other. Thus where surrender is ma< 
by four brothors who are joint tenants wit 
tho fifth and who are in sole charge an 
management of the holding in considoratio 
of a debt which is binding on all tho tennn 
and where the value of tho surrendered hoh 
ing is not more than the amount of deb 
fcuch surrender made in discharge of the dob 
is not prejudicial to the fifth tenant and 
valid and binding even on him : Riaht 
Cuthell , 7 Tt. R. 752, Pel. on. S N. L. 11. 2 

Rc f- [P 9 C 1, P 10 C ] 

<b) Practice-Plaintiff failing to pro* 
facts alleged is entitled to relief 
pleading of defendant and 
Court show him entitled to 
Act S. 101 Onus immaterial. 

A plaintiff, who fails to prove 
alleged by him, may yet obtain 
an\ part of the relief claimed bv him if 
facts pleaded by the defendant and found 

he Court, show him to be entitled to it 
-V. Tj. li. 80, Foil. f P 9 c 

.1. llazak for Appellant. 

M. D. Kinlchedc and .V. G. llose —l 
Respondent. 

Judgment. Phis second appeal avi; 

a vol T nice question of law. Tho facts 

tbe case may shortly be stated 
under: 


finding 
it—Eviden 

all the fin 
tho whole 


One Nanheylal was a tenant liolding 
lands in the villages of Rukwara in the 
Narsinghpur District and Chandana in 
in the Saugor District. He had five 
sons, 1 Bansidhar, 2 Rajaram, 3 Janki- 
prasad, 4 Choteylal and 5 Gajadhar. 
The plaintiff’s case was that even during 
tbe lifetime of Nanheylal, Gajadhar had 
separated from bis father and brothers 
in 1913 and got lor bis share the fields 
in the Saugor District and that he lived 
and enjoyed these fields as his separate 
property while the fields in the Narsingh¬ 
pur District remained with the father 
and the other sons as their separate 
property, although until the death of 
Nanheylal in 19L8 all tho fields in both 
the districts were recorded in the revenue 
papers as the holding of Nanheylal. 

The plaintiff alleged that on 11th June 
1925 the four brothers other than Gaja¬ 
dhar who were the real tenants of the 
fields in the village of Rukwara, of 
which he is the landlord, surrendered 
them to him in consideration of the 
debt of Rs. 3,587-11-6, hut that in the 
current settlement which was announced 
in 1926 these fields came to he recorded 
as the occupancy holding of all the five 
sons of Nanheylal. The plaintiffs, there¬ 
fore, brought tho suit, out of which this 
second appeal arises, in the Court of the 
Subordinate, Judge First Class,Narsingh- 
pur, for a declaration that the settle¬ 
ment entry was wrong and that the 
fields should he recorded as his khud- 
kast by virtue ot tho aforesaid surrender. 
All tlie five sons of Nanheylal were made 
defendants to the suit. 

The claim was contested by the defen¬ 
dants on various grounds the principal 
ones being that there was no partition 
between them as alleged by the plain- 
til! and that the surrender by four out 
of the five tenants in respect of the 
entire holding was void. Tho Suhordi- 
nato Judge held that there was no parti¬ 
tion between the defendants, that all of 
them were the tenants of tho fields in 
dispute, that tho surrender by four bro¬ 
thers operated only upon their 4 5 share, 
and that 1 5 share of tho defendant 
Gajadhar in tho holding was not affect¬ 
ed thereby. It was accordingly declared 
that tho fields to tho extent of -1 5th 
share wore tho khudkast of the plaintiff 
and to the extent of L/5th share they 
were the occupancy holding of the 
defondant Gajadhar. 
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Against this decree the plaintiff prefer¬ 
red an appeal to the District Judge, 
Juhbulpore, contending that the finding 
as to partition should have been in his 
favour, that it should have been held 
that the defendant Gajadhar had aband¬ 
oned the holding and was not a tenant 
thereof at the date of the surrender, and 
that therefore the surrender operated 
upon the entire holding. Gajadhar, who 
was the sole respondent to the appeal, 
filed cross-objections contending that the 
surrender by four out of the live ton ants 
was void even to the extent of then- 
undefined shares in the holding and that 
therefore he alone was the sole tenant 
of the holding. On plaintiff’s appeal 
the learned District Judge held that the 
partition set up by the plaintiff was not 
proved, but that for the convenience of 
management Gajadhar was put in sole 
charge of the lields in the Saugor Dis¬ 
trict while the rest of the members of 
the joint family remained in charge of 
the Iiukwara fields. It was also held 
that on the death of Nanheylal all the 
five brothers became joint tenants of all 
the fields situate in both the districts 
and that at the date of surrender Gaja¬ 
dhar defendant was a joint tenant of the 
surrendered fields. 


On the principle of law laid down in 
Nilkanth v. PlKifjicci'iit (1), Suwic?’ v. 
Premchcind (2) and Shersinyh v. Kalu- 
siikjIi (J) the learned District Judge up¬ 
held the first contention of the respon¬ 
dent Gajadhar and rightly held that the 
surrender by four out of the five tenants 
of the entire holding could not operate 
even upon their undefined share in the 
holding, and that the solo remaining 
joint tenant Gajadhar was entitled to re¬ 
main in possession of the entire holding, 
hut it allowed the plaintiff’s appeal on 
ground that the surrendering tenants, or 
at any rato the eldest of them being the 
manager of the joint family in charge of 
the cultivation of the Rukwara fields, 
could validly make the surrender for the 
antecedent debts ol the family which 
must he held binding oven cn Gajadhar, 
and also on the principle underlying 
41.» P. I?. Act, t hat the surrendering 
brothers were t he ostensible tenants o[ 
Uio holding being in sole charge of the 


(1) 

( 2 ) 
fH) 


.1018] 18 N. Tj. R. 175=42 1. C. 270 
1014J 14 N. L. U. 02=44 I. C. 845. 

A. I. R. 1025 Nag. 124=22 N. J R 17. 


surrendered fields and that tlie surrender 
was, therefore, valid. 

Against this decree Gajadhar has filed 
the present second appeal. Mr. Razak, 
who appeared for the appellant, argued 
that the lower appellate Court was 
wrong in allowing the plaintiff’s claim 
on an entirely new case which was 
never set up by the plaintiff either in the 
pleadings or grounds of appeal before 
that Court. The respondent’s learned 
advocate on the other hand justifies the 
action taken by the lower appellate 
Court on the ground that that Court had 
ample powers to pass the decree in 
plaintiff’s favour on the facts pleaded by 
the appellant himself and the findings 
arrived at by the Court. In Loola v. 

Pj/are (4) at p. 60 this Court lias remark¬ 
ed that 

the tendency now is not to dismiss suits 
on purely technical grounds, ** 

and in (rama v. Lahario (5) it was held.! 
that a plaintiff, who fails to prove all 
the lacts alleged by him, may yet 
obtain the whole or any part of the 
relief claimed by him, if the tacts plea¬ 
ded by the defendant, and found by the 
Court, show him to he entitled to it. 

It is clear from the admissions of 
Gajadhar himself as contained in his 
pleadings and the findings of the two 
lower Courts that in spite of the fact 
that he succeeded to the holding in dis¬ 
pute, along with his four brothers, upon 
the death of his father, he never actual¬ 
ly took any part in its cultivation, hut 
that it was solely managed by his bro¬ 
thers on his behalf. Even in the village 
papers (Exs. P-9, 10 and II) his name 
did not appear as a joint tenant and his 
brothers were alone recorded as tenants. 
But since no partition as alleged by the 
plaintiff was proved it was held by the 
lower Courts that the tenant of the ap¬ 
pellant existed at the date when the 
holding was surredored in the plaintiff’s 
favour by the appellant’s four brothers. 

In other words the appellant and his 
four brothers were held to he joint 
tenants of the holding. 

On the facts so found the simple ques¬ 
tion for determination was if the sur¬ 
render made by his four brothers, who 
were joint tenants with the appellant 
hut were in sole charge and manage¬ 
ment ot the holding, could operate as a 

(4) [1910] 12 N. Tj. R. 57=83 L. C. 4 )7 

(5) [1903] 4 N. L. R. 80. 
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valid surrender binding upon the n ]\ c 1 
lant. An affirmative answer to this 
question is furnished by the following 
quotation of law from the case of Ri(jht 
V. Cnthell (6) (at p. 751) cited with ap¬ 
proval hy this Court in Bapu v. 
Tcmsa (7) (at p. 31) : — 

Every act done by one joint tenant for 
the benefit of himself and his companion 
binds the other, but not those acts which 
prejudice the other. ” 

It is, therefore, clear that if tlie sur¬ 
render in question was made by the 
appellant’s brothers in their capacity as 
joint tenants in the ordinary course of 
management of the joint holding which 
did not prejudice the appellant, then the 
surrender must bo held binding upon 
him. Both the Courts below have de- 
i ^ ^ ^ ^ on issue 4 that all the 

(defendants including the appellant were 
liable to pay to the plaintiff 
Rs. 3,587-11-6, and therefore the sur¬ 
render in question having been made 
in discharge of these debts could not he 
termed as an act prejudicial to the ap¬ 
pellant, as it is not alleged that the 
value of the surrendered holding was 
more than the said amount. T. there¬ 
fore, uphold the decision of the lower 
appellate Court, though on different 
grounds that the surrender was binding 
upon the appellant. In the light of this 
finding it is not necessary to consider if 
S. 41, T. P. Act, also governed the pre¬ 
sent case. The result is that this second 
appeal fails and is dismissed with costs. 

p.N./r.K. Appeal dismissed. 

(G) 7 R. R. 752=2 Marsh 83=5 Esp. 149=5 
East 491. 

(7) [1912] 8 N. Tj. R. 29=13 1. C. 982. 
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Subhedar, A. .T. c. 

Kashi bai — Applicant. 

v. 

Sh rikuma /—Non-Applicant. 

Civil Revn. No. 55-B of 1929, De¬ 
cided on 29th April 1929, from order 
of First Class Sub-Judge, Akola ,D '- 17th 

December 1928, in Civil Suit No. 17 
of 1926. 

Civil P. C., S. 115 — Preliminary decree 
personally against .1 declaring him P's part 
ner and for rendition of accounts—.1 dying 
while proceedings pending— J' seeking to 
substitute .I’s brother and son alleging that 
A entered into business with him as mafia¬ 
s' r of rlindu family — No allegation that 
^ s brother had given .1 consent to enter 


business — Court substituted son and not 
brother—Order refusing to substitute is re- 
visable—Court’s order held proper — Civil 
P. C., O. 22 R. 3 —Hindu Law. 

A preliminary decree was passed against A 
personally declaring him to bo a partner with 
P and for rendition of partnership accounts. 
During continuance of further proceedings A 
died and P prayed to substitute the sou and the 
brother of A as legal representatives on the 
ground that A entered into the partnership as 
manager of the joint Hindu family consisting 
of himself, his brother and son. There was 
no allegation that the brother had given his 
consent to A for carrying on the new business 
with P. Tho Court holding that A could not 
even if he entered the business as manager 
make other members partners with P, sub¬ 
stituted only the son of A on the ground that 
trade debts of the father are binding on son. 

Held : that the order refusing to substitute 
brother could he revised. [P 11 C 1] 

Held fur/her : that the Court was correct in 
refusing to substitute the brother as legal 
representative : 15 N. L. R. 21, Rel on ; 4G Cal. 
962, Ref. [P 11 C 2] 

M. R. Rohde —for Applicant. 

IF. R. Puranik —for Non-Applicant. 

Order.— In the case out of which 
this application for revision arises a 
preliminary decree for dissolution of 
partnership and rendition of accounts 
was passed by tho First Class Subordi¬ 
nate Judge No. 1, Akola, personally 
against the original defendant Ambadas. 
This decree was confirmed hy this 
Court in First Appeal No. 41-B of 1924 
on 15th April 1925. By the decree it 
was declared that tlie defendant was a 
partner of tho plaintiff, that the share 
of each partner was equal, and that tho 
defendant who was the managing part¬ 
ner should render accounts of the part¬ 
nership. 

Further proceedings continued hut 
on 7th December 1927 tho plaintiff in¬ 
formed tho Court of tho death of tho 
defendant Ambadas and named (1) 
Shrikumar, a minor son of the deceased 
and (2) NIr. Manohar Mahajan, tho 
brother of the deceased as the legal 
representatives of tho doceased defen¬ 
dant. The plaintiff prayed for sub¬ 
stitution of both the son and tho bro¬ 
ther ol the deceased defendant on tho 
ground that all of them formed a joint 
Hindu family, and that because tho 
deceased Ambadas entered into the 
partnership with tho plaintiff as mana¬ 
ger of this joint family each one of tho 
members became plaintiff’s partners, 
and that therefore tho partnership busi¬ 
ness in suit was a concern of this joint 
family. The non-applicants denied these 
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contentions and asserted that the de¬ 
ceased defendant was plaintiffs partner 
in his own individual capacity and that 
the partnership business was not a joint 
family concern. 

In an elaborate judgment the lower 
Court held that the partnership busi¬ 
ness, which is the subject matter of the 
suit, was a personal affair of the de¬ 
ceased Ambadas as opposed to the con¬ 
cern of the joint family consisting of 
the deceased, his son and his brother, 
and that the deceased Ambadas by 
entering into the partnership even as a 
manager could not in law make the 
other members partners of 'the plaintiff. 
On the theory that the father’s trade 
debts are binding upon him, the minor 
son of the deceased defendant was alone 
substituted in place of the deceased for 
the purposes of continuing further pro¬ 
ceedings in the suit. On the findings 
arrived at the lower Court refused to 
substitute the non-applicant No. 2 also 
in place of the deceased defendant as 
[his legal representative. 

Against the above order the plaintiff 
has filed the present application for 
revision. A preliminary objection has 
been taken by the non-applicant’s ad¬ 
vocate that no revision lies under 8. 115, 
Civil P. C., against the order sought to 
he revised. It is, however, contended 
foi the applicant, on the authority of 
Hind ley v. Joynarain (l) (at 972-973), 
that since the lower Court has taken 
an erroneous view of the law applicable 
to the facts of the case and refused to 
decide issues 1 and 2 it acted illegally 
m the exercise of its jurisdiction within 
the meaning of 8. 115, Cl. (c), Civil P. C. 
this Court is competent to revise the 
older. In the case of Amolaksao v 
Govtndrao (2) this Court had interfered 
with the order of the lower Court in the 

J?. afc . fc . e ^ °/ substitution under 8. 115 , 
ivill.C., and on the peculiar facts 
of ohe present caso 1 am inclined to 
overrule the preliminary objection 
laised by the non-applicant. 

On the merits of tlio case, however 
I see no reason to rlilTer from the find-’ 
ings of fact and law arrivod at by tho 
lower Court. On tho face of the decree 
it was passed personally against the 
deceased Ambadas. If the plaintiff 

(1) [1010] 46 Cal. 062=54 I. C. '130~21 (' w 
N. 2RS. NV • 

'2> [1019] 15 N. Li. \l. 21=40 I. C . 31. 
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wanted to treat all the coparceners of 
tho joint family as partners she should 
have impleaded all of them as party 
defendants. Even in the proceedings 
fbr substitution the plaintiff did not 
allege that Mr. Manohar Mahajan, the 
non-applicant No. 2, had expressly or 
impliedly given his consent to the de¬ 
ceased Ambadas to carry on this new 
partnership business with the plaintiff. 
It is, therefore, clear on the authorities 
cited in the lower Court’s judgment that 
the non-applicant No. 2 could not be 
substituted as a legal representative 
of the deceased defendant against whom 
a purely personal preliminary decree 
was passed for the purpose of continu¬ 
ing the proceedings relating to the final 
decree in the suit. The application for 
revision, therefore, fails and is dismissed 
with costs. Pleader’s fee Rs. 25. 

p.N./r.K. Revision dismissed . 
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SUBHEDAR, A. J. C. 

Ganpa t —Appellant. 

v. 

Ramchandra — Respondent. 

Second Appeal No. 227-B of 1928, 
Decided on 5th July 1929, from decree of 
Dist. Judge, Akola, D/- 22nd June 1928, 
in Civil Appeal No. 6 of 1928. 

fa) Civil P. C., S. 100—Objection that pro¬ 
perty was not attachable not taken at early 
state Finding without considering delay 
arrived on other evidence—Finding held 
good and binding in second appeal. 

The objection that a house being occupied by 
a person as an agriculturist was not liable to 
be attached was not raised at the earliost possi¬ 
ble opportunity. The Court did not take into 
consideration that the delay threw a deal of 
doubt on the genuineness of the objection but 
found on other evidence on record that the 
house was so occupied. 

lfel<l : that the finding of fact based on other 
evidence on record is still good and binding oil 
High Court in second appeal : A.I.R. 1024 Nag. 
01, Rel. on. [P 12 C 1] 

(b) Civil PC., S. GO (1)—Objection tha 1 
house being occupied by agriculturist a s 
agriculturist can be entertained though it i s 
not raised at earlier stage of execution pro' 
ceedings. 

t The proviso to S. GO (l) is mandatory and tho 
Courts have no jurisdiction to attach and sell 
any of the properties specified therein. There 
being no prescribed poriod of time within which 
an objection that a house being occupied hv an 
agriculturist as an agriculturist is not liable 
to be attached, lias to be preferred, tho Court 
eau entertain it and decide it on merits in spite, 
of the fact that it is not urged at an earlier 
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period of the executio 1 proceedings : -.1. I. R 
1925 N'lrj. 320, Disf. [P 12 C 2] 

M. R. Bobdc —for Appellant. 

A. R. Chorghadc —for Respondent. 

Judgment. —This second appeal arises 
out of proceedings in execution of a 
decree in which the appellant decree- 
holder had attached a house situate at 
mouza Boralal in the Basim Taluq be¬ 
longing to the respondent judgment- 
debtor. On an objection by the latter 
that the house in question was occupied 
by him as an agriculturist it has been 
released from attachment. Both the 
Courts below have concurred in finding 
that the respondent judgment-debtor was 
an agriculturist and that the house 
attached was used by him as an agricul¬ 
turist. They have also held that the 
respondent judgment-debtor was com¬ 
petent to raise the objection in spite of 
the fact that he did not raise it at the 
time when he had made an application 
for setting aside its first sale. 

The first contention raised was that 
the evidence on record does not warrant 
the finding that the respondent was an 
agriculturist and used the house as such, 
because the witnesses, who speak on the 
point, do not do so on personal know¬ 
ledge. I, however, find that the wit¬ 
nesses are very definite in their state¬ 
ments and if the appellant wanted to 
challenge their testimony as hearsay he 
should have done so in cross-examination. 

It was next urged that in arriving at 
the finding that the judgment-debtor was 
an agi icu 11urist and occupied the house 
as such, the lower appellate Court has 
not taken the most important factor into 
consideration, viz., that the judgment- 
debtoi did not prefer an objection under 
S. GO (1) (c), Civil P. C., at the earliest 
possible opportunity, and which circum¬ 
stance threw a good deal of doubt on the 
genuineness of the objection. The record 
however, does not show that this cir¬ 
cumstance was not present to the mind 
of the lower appellate Court when it 
arrived at the findings of fact. But even 
assuming that the lower appellate Court 
tailed to take it into consideration still 
on the principle enunciated in Tukaram 
v. Chintaman (1), the findings of fact 
based on other evidence on record are 
still good and valid findings binding on 
■this Court in second appeal. 

_ The last point meed was that th e 
D) A. 1. R. 1024 Nap; ' 0=20 N.7,. R. 17. 


objection under S. GO (l) (c) not having 
been preferred at the time when th® 
judgment-debtor moved for setting asid® 
the first sale on grounds of irregularities 
the judgment-debtor was barred by the 
principles of res judicata in urging the 
same at a later stage of the execution 
proceedings. Reliance was placed in sup¬ 
port of this argument on the case of Mt. 
Rukliamabai v. Ramcliandra (2). But 
since the facts and circumstances of that 
case are easily distinguishable from those 
of the present case the law propounded 
therein does not apply here. The proviso 
to 8. GO 'l) is mandatory and the Courts 
have no jurisdiction to attach and sell 
any ol the several properties specified! 
therein. There being no prescribed! 
period ol time within which an objection 
of the present nature has to he preferred! 
the Courts below were l ight- in entertain¬ 
ing it and deciding it on its merits in 
spite of the fact that it was not urged at 
an earlier period of the execution pro¬ 
ceedings. The appeal fails and is dis¬ 
missed with costs. Pleader’s fee Rs. 25. 

P.N./r.K. Appeal dismissed . 

(•2IUI1925 Nag, 320=2177 E. R. 28. 
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SUBllEDAR, A. J. C. 

1 Va m a n ra o—Appellant. 

v. 

Uliayiran Vrasad —Respondent. 

First Appeal No. 157 of 1928, Decided 
on 22nd March 1929, from decree of 
Addl. Dist. Judge, Narsingpur, D/- 4th 
October 1928, in Civil Suit No. 34 of 
1924. 

Civil P. C., O. 34, R. 3 (21)—Preliminary 
decree for foreclosure — Application for 
extension by judgment-debtor for reason 
that as prior mortgagee had sued on his 
mortgage he was unable to raise loan—No 
evidence of bona fide efforts to secure loan 
—Good cause entitling applicant to extension 
held not shown. 

A judgment-debtor, against whom n prelimi¬ 
nary decree for foreclosure was passed, applied 
for extension of time for the reason that on 
account of a prior mortgagee having filed a 
suit on his mortgage he was unalde to secure 
a loan to pay off the decretal doht. There was 
no evidence to show that he had made bona 
fide efforts to secure the loan. 

Held : that the reason assigned could not ho 
called good cause and the applicant was not 
entitled to extension : 10 .V. /i. 150 and .!. 

I. II. 1028 I\ C. 137, lid. on. [P 13 O 2] 

D- J . A lanyahnurti — for Appellant. 

T. .7. Krdar —for Respondent. 
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Judgment. —The facts necessary for 
the disposal of this appeal are sliortly 
these. On 6th November 1925 tlie usual 
preliminary decree for foreclosure was 
passed by the Additional District Judge, 
Narsinghpur, against the appellant mort¬ 
gagor fixing 6th May 1926 as the date 
for payment of the decretal amount of 
Rs. 14,935. In the proceedings relating 
to the final decree, which were started 
by the respondent mortgagee on 10th 
July 1926, the appellant prayed for and 
was allowed an extension of time for 
payment till 30th November 1926, sub¬ 
ject to payment of interest at 6 per cent 
per annum on the decretal amount from 
6th July 1926 to 30th November 1926. 
No further steps were taken by the 
appellant either for payment or for ap¬ 
plying for further extension of time 
until the respondent filed his second 
application, on 5th March 1928, for mak¬ 
ing tlie preliminary decree final. For 
seven months notices could not be served 
on the appellant mortgagor of this appli¬ 
cation. Ultimately on 27 th October 
1928 he appeared in the lower Court and 
submitted through his pleader an appli¬ 
cation for the grant for retrospective 
extension of time till 30th April 1929, 
the reasons assigned being that on 
account of one Anupurnabai a prior 
mortgagee having filed a suit on her 
mortgage the appellant was unablo to 
secure a loan with which to pay oh the 
present decretal debt, and that there 
were successive failure of crops for the 
last three years. 

The respondent naturally opposed the 
prayer for any further extension of time 
being granted to the appellant. The 
1 o\n ei Court framed the necessary issue i 

Whether it would ho proper and equitable 
to grant extension of timo to the defendant ” 


and as the parties did not wish t 
adduce evidence, passed an order refu; 
ing further extension and made the coi 
ditional decree lor foreclosure fina 
Against this order and decree the pr< 
sent appeal is filed. The only argumei 
advanced in support of the appeal is tlu 
until the final disposal of the prior mor 
gagon s suit an appeal against which 
now pending in this Court the decrc 
msi in the present case should not 1 
in.vb' absolute, because it was on a 

0 ,1,n * tbo pendency of this largo claii 
that the appellant could not secure 
loan to pay oil the respondent’s decrc 


The other reason assigned in the lower 
Court about successive failures of crops 
was not put forward in this Court. 

There is nothing on the record of this 
case to show that the appellant made 
any bona fide efforts to secure loans for 
payment to the respondent, and in the 
absence of such evidence it is impossible 
for this Court to hold that the refusal of 
the lower Court for further extension 
was either illegal or inequitable. In 
Balkrishan v. Atmaram (1) this Court 
has very clearly laid down that in every 
case, before extending time for the pay¬ 
ment of money in statisfaction of a fore¬ 
closure decree, the Court has to he satis¬ 
fied, in the exercise of a reasonable dis¬ 
cretion, that there is good cause for 
allowing the extension, that this good 
cause is not to be assumed either from 
non-payment or deferred payment, and 
that it must be alleged and judicially 
proved. In a very recent case from this 
Court which went up to the Privy Coun¬ 
cil, their Lordships also affirmed the 
principle that extension of time can only 
be granted for good cause shown under 
O. 34, R. 3 (2), Civil P. C. and not other¬ 
wise : Moti Lctl v. Ujiar Singh (2). 
Bearing in mind the xuinciples laid 
down above it is manifest that the' 
reason assigned for the grant of exten-; 
sion of time in the present case cannot’ 
he called good cause within the meaning 
of O. 34, R. 3 (2), Civil P. C. For the 
foregoing reasons this appeal fails and is 
dismissed with cost. 

P.N.^R.K. _ Appeal dismissed . 

(1) [1911] 10 N. L. R. 150=26 I. C. 70E 

(2) A. I. R. 1929 P. C. 137=2-1 N. L. R. 182= 
55 Cal. 821=55 I. A. 207. 
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Staples and Subhedar, A. J. Cs. 

M i ra l a l —De f end a n t—A p pe 11 an t. 

v. 

V. M. J aka Ida) —Plaintiff—Respon¬ 
dent. 

1* irst Appeal No. 100 of 1927, Decided 
on 22nd August 1929, from decree of 
Addl. Dist. Judge, Bhandara, D/- 29th 
April 1927, in Civil Suit No. 2 of 1926 

* Registration Act, S 17 (U and S. 

17(2) (11 I Receipt passed t>y mortgagee in 
favour of mortgagor — Former agreeing to 
relinquish his claim to interest due under 

mortgage — Interest more than Rs. 100 _ 

Agreement is not covered by S 17 (2> (11) 

but falls under S. 17 (1) (b). 

A mortgagor in a receipt passed by him in 
favour of tho mortgagor agr - 1 to relinquish 
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his cl iim to interest due under the mortgage, 
the interest amounting to more than Ks. 100. 

Held : that the agreement was not covered by 
S. 2(11). 

Held further', that the agreement purported 
to limit or extinguish interest in immovable 
property within tlie meaning of S. 17 (1) (h) aud 
as such required to be compulsorily registered : 
35 All. 202 and 24 jlf. L. J. 170, Foil.; 35 .4//. 
48 ( P.C.) and 26 Cal. 707 (P.C.), Ref. 

[P 17 C 1] 

G. P. Dick and A, N. Chorghade —for 
Appellant. 

V. V. Jakatdar and P. .1. Pandit — for 
Respondent. 

Judgment. —Tho facts giving rise to 
this and the other two First Appeals 
Nos. 101 and 102 of 1927 are these. On 
21st December 1912 in consideration of 
a cash loan of Rs. 16,000 tho defendant 
had executed a mortgage by conditional 
sale in favour of one Bhika Patel. The 
mortgage debt was to carry interest at 
0-11-6 per cent per mensem, and was 
repayable in 12 years by annual instal¬ 
ments of Rs. 1,333 each in the next 11 
years and the last instalment for the 12th 
year was of Rs. 1,337. Together with 
each annual instalment the interest on 
the entire amount at tho above rate was 
also agreed to ho paid and defaulted in¬ 
stalments were to carry compound inte¬ 
rest at the rate of Rs. 1-8-0 per cent per 
mensem. The whole amount was exi¬ 
gible on failure to pay any two instal¬ 
ments. Repayments were agreed to he 
taken in the first instance towards inte¬ 
rest duo and the balance if any towards 
the principal. 

On 3rd December 1915 tho defendant 
again borrowed Rs. 16,000 from tho said 
Bhika Patel and executed two separate 
mortgages by conditional sale in his 
favour, one for Rs. 10,000 and the other 
for Rs. 6,000. The debts duo on both 
these mortgages were repayable in 16 
years by annual instalments of Rs. 625 
and Rs. 375 respectively. Tho mortgage 
debt in each case was to carry interest 
at Rs. 1-6-0 per cent per mensem and 
was payable in respect of tho entire prin¬ 
cipal together with each annual instal¬ 
ment. The whole amount duo on each 
bond was exigible on failure to pay any 
two instalments, and defaulted instal¬ 
ments were to carry to compound inte- 
lost at tho rate of Rs, 2 per cent per 
mensem. As in tho case of tho first 
mortgage repayments wore to ho appro¬ 
priated first towards interest duo in res¬ 


pect of both these mortgages aud the 
balance towards tho principals. 

After Bhika Patel’s death his three 
sons Balaram, Raoji and Tikaram as¬ 
signed their mortgagee rights nnder all 
the three aforesaid mortgages to the 
plaintiff on 30th April 1924 for a cash 
consideration of Rs. 27,025 by a regis¬ 
tered deed of transfer and the defendant 
mortgagor was duly given notice of this 
assignment. The plaintiff brought three 
separate suits in the Court of the Addi¬ 
tional District Judge, Bhandara, to en¬ 
force the aforesaid mortgages. Suit No. 2 
of 1926 was on the first mortgage of 
Rs. 16,000 in which the plaintiff claimed 
Rs. 58,869-10-0, Suit No. 5 of 1926 was 
on the mortgage of Rs. 6,000 in which 
tho claim was for Rs. 27,817-12-6, while 
Suit No. 9 of 1926 was on the mortgage 
of Rs. 10,000 in which the claim was for 
Rs. 43,632-11-6. One repayment of Rs. 
2,925 made to the original mortgagee was 
credited towards the mortgage of Rs. 
10,000. 


Practically tho defence in all the three 
suits was the same. The defendant ad¬ 
mitted the execution and receipt of 
consideration of all the three mortgages 
as also the execution of the deed of as¬ 
signment in plaintiff’s favour. He, how¬ 
ever, pleaded that the transfer in plain¬ 
tiff’s favour was void under S. 23, Con¬ 
tract. Act, because it was a champertous 
transaction. It was also alleged that 
on 9fch January 1924 Bal a ram as the 
manager of the joint family consisting 
of himself and his brothers having re¬ 
ceived Rs. 2,975 had agreed with tho 
defendant to receive Rs. 29,075 more to¬ 
wards full discharge of all the mortgages 
provided the payment of this sum was 
made within three months, and that 
Balaram again promised to wait for an¬ 
other year and to accept payment of tho 
amount due with interest at 8-annas per 
cent per mensem. 






|mu;iuuu bliltb JiIueL 

fondant received the notice of the as¬ 
signment he offered to pay to the plain¬ 
tiff Rs. 29,0 1 5 as per aforesaid agreement 
of 9th January 1924 with Balaram, hut 
the plaintiff declined to receive it and 
claimed tho amount as per terms of tho 
mortgage deeds. Tho defendant fur¬ 
ther denied his liability to pay tho exor¬ 
bitant interest claimed by tho plaintiff 
on tho ground that it was penal. 
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A fair idea of tho further pleadings of 
the parties would be gathered from a peru¬ 
sal of the following issues which were 

settled for trial in all tho three cases: 

“1. Whether there was agreement between Ba- 
laram and defendant that the three mortgages 
will be completely discharged if defendant paid 
Rs. 29,075 within one year from 9th January 
1924? If so, what is its effect on the present 
suit ? 

(a) Whether Balaram is tho karta of the 
joint family and as such whether he had any 
any authority to enter into any agreement ns 
alleged by the defendant ? 

(b) Whether the plaintiff know of the above 
agreement and when ? 

(c) Whether the receipt dated 9th January 
1924 requires registration and without this 
whether it is inadmissible in evidence ? 

(d) Whether the agreement dated 9th Janu¬ 
ary 1924 is valid and binding on tho parties to 
the suit? 

(e) Whether the plaintiff wds the legal ad¬ 
viser of Balaram and the defendant ? 

(f) Whether the plaintiff was instrumental in 
bringing about tho above agreemout ? 

2. Can the defendant give oral evidence of 
this agreement contradicting the terms of the 
receipt filed by him ? 

3. Was plaintiff aware of this agreement and 
if so does it prevent the plaiutiff from bringing 

.the present suit ? ° 

4. Did defendant offer to pay Rs. 29,075 to 

plaintiff on 7th May 1921 and if so what will bo 
its effect ? 

5. Did Balaram and his brother assign the 

rights to plaintiff by a deed dated 30th° April 
1924 ? L 


(b) Is tho transaction champertous ? 

6. Is there any novation of contract as 
pleaded by defendant and 

(b) If so, does it prevent tho plaintiff from 
suing separately on each bond ? 

7. Is tho interest charged exorbitant and can 
it be relieved against ou that account ? What 
interest should bo allowed to plaintiff ? 

8. Can tho Court reopen the previous accounts 
and reduce-the amount of capital mentioned in 
tho mortgage deed for tho reasons alleged bv 
defendant in para. 5 of his written statement ?’ 

Tho findings of tho lower Court on tho 
several issues may bo summarized as 
under: 

On Issue L, that there was no valid 
agreement by Balaram as pleaded. 

On Issue i (a), that Balaram was not 
the karta of tho family. 

On Issue L (b), that the plaintiff had 

no knowledge of tho alleged agree¬ 
ment. 


On Issue 1 (c), that the receipt was 
not admissible in evidence for want 
of registration. 

On Issue I (o), that the plaintiff was 
Balaram s legal adviser. 

On Issue L (f), that tho plaintiff was 

not instrumental in bringing about 
the agreement. 


On Issue 2, that the defendant could 
not give oral evidence to contradict 
the terms of the mortgage deeds. 

On Issue 3, that the plaintiff was not 
aware of the alleged agreement. 

On Issue 4, that the defendant did not 
offer Rs. 29,075 to the plaintiff. 

On Issue 5, that Balaram and his 
brothers made the assignment. 

On Issue 5 (b), that the transaction 
was not champertous. 

On Issue 6, that there was no nova¬ 
tion of the contract and that tho 
plaintiff was entitled to maintain se¬ 
parate suits. 

On Issue 7, that the interest charged 
was penal and therefore compound 
interest at the enhanced rate for the 
first two years only and thereafter 
simple interest at 12-annas per cent 
per mensem until the date lixed for 
payment, should be allowed. 

On Issue 8, that the Court could not 
reduce the capital amount. 

In accordance with the above findings 
the lower Court passed preliminary de¬ 
crees for foreclosure in each case under 
O. 34, R. 2, Civil P. C., declaring the 
following amounts inclusive of interest 
and costs as payable on or before 29th 
October 1927: 

In Suit No. 2/26 Rs. 44,380-8-9 

»i 5/26 ,, 15,092-3-0 

9/26 „ 24,477-14-6 

Against the aforesaid three decrees 
three separate appeals have been filed in 
this Court and bear Nos. 100, 102 and 
101 respectively. As the grounds taken 
and argued in all the appeals are identi¬ 
cal this judgment will govern disposal of 
a 11 the appeals. 

Although each memorandum of tlie ap¬ 
peal contains as many as seven grounds, 
only one point was pressed in tho course 
of arguments. It was that tho agreement 
embodied in tho receipt (Ex. D-3) should 
have been given effect to and decrees 
to the extent of Rs. 29,075 only should 
have been passed in respect of all tho 
three mortgages. 

In order to appreciate this argument 
it is necessary to reproduce the receipt, 
Ex. D-3, of which tho following is tho 
official translation: 

“Receipt passed in favour of Miralal son of 
Ch ait ram, Palliwar Brahmin, malguzar, rcsi* 
dent of Sioii, by Bilaram pitil sou of Bhikv 
patil, malguzirof mouza Bambini, fciluka Yefc- 
klieda, pragannv Kanibha, tahsil Oondia, dis¬ 
trict Bhandara to the following effect: Bonds 
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bjju executed by you in my f^wour. I 
have, this <Uy, duly" received Rs. 2,000, 
two thousand ;vs payment towards the same, 
at Gondi i. The balance due to me is Us. MO,000 
thirty thousand, which has been agreed to 
be received from you as principal only. Of 
this I will pav Us. 10,000 ton thousand on 
31st January 1924 and the balance of Us. 20,000 
twenty thousand within three months from this 
date. If 1 fail to pay the amount as stipulated, 
this receipt (agreement) shall be trated as null 
and void. The sum of rupees two thousand 
received this dav will be credited towards the 
registered bond. Dated 9*1-24. By the pen <»f 
Kodu son of Gann Goxvari, resident of Tumsar, 
now at Gondii. Balaram patil, by the pen of 
self.” 

The learned Government Advocate, 
who appeared lor the appellant, argued 
that the agreement to receive Rs. 30.000 
superseded the contracts embodied in all 
the three mortgages in suit and that the 
plaintiff as the assignee of the original 
mortgagees was bound by this new 
agreement, in spite of the fact that Ex. 
D-3 is not registered. It was contended 
that this receipt was not inadmissible 
in evidence under S. 92, Evidence Act, 
because that section only prohibits re* 
ception of evidence of an oral agree¬ 
ment” and not of an agreement which 
is reduced to writing. It was also 
argued that the receipt in question did 
not also come within the purview of 
S. L7 (1) (b) or (e), Registration Act and 
w f as thereforo admissible in evidence in 
spite ot the fact that it was not regis¬ 
tered. 


contract and not a contingent one as 

defined in S. 31, Contract Act. Tho 

words “If 1 fail to pay the amount as 

stipulated, i. e., Rs. 10,000 on 31st 

January 1924 and the balance of Rs. 

20,000 within three mouths : 

‘‘this receipt (i. e. the agreement) shall do 

treated as null and void,” 

are very clear and cannot he open to 
any construction other than that if the 
amount is not paid within the time stipu¬ 
lated the agreement will he unenforcea¬ 
ble. Since it is admitted that the appel¬ 
lant did not pay up the amount of Rs. 
30,000 to the mortgagees before the 9th 
April 1924 the agreement by its very 
terms became null and void and there¬ 
fore unenforceable against the mort¬ 
gagees. On this short ground alone the 
present appeals are untenable and should 
he dismissed. 

On the second question it is clear that 
the receipt (Ex. D-3) is not admissible 
in evidence under S. 49 (c), Registration 
Act, since it w r as not exempt from being 
compulsorily registrable under S. 17 (2) 
(li) which runs as follows: 

‘‘Nothing in clauses (b) and (c), sub-S. (1) 
applies to: ^ 

(11) any endorsement on a mortgage deed 
acknowledging tho payment of tho whole or 
any part of tho mortgage money, and any 
other receipt for payment of money due under 
a mortgage when the receipt does not purport 
to extinguish the mortgage.’* 

In Abdullah Khan v. Basharat Hus ¬ 


The real questions for determination 
therefore are: (L) what is the nature ot 
the agreement embodied in the receipt 
(Ex. D-3), and (2) whether the document 
can he received in evidence in proof of 
the said agreement. 

The answer to the first question is 
furnished by tho learned advocate for 
the appellant himself when he unequi- 
vocably stated that the document Ex. 
D-3, contains an agreement supersed¬ 
ing the agreements embodied in the 
three mortgage deeds in suit, whereby 
the mortgagee agrees to receive only 
the principal amounts secured by tho 
several mortgages and impliedly under¬ 
takes to forgo his claim with regard to 
interest chargeable under the said deeds. 
This indeed is the true intent of tho 
agreement embodied in the receipt 
(Ex. D-3). 

Wo, however, do not agioe with the 
learned advocate for tho apellant that, 
the new agreement is an unconditional 


sain (l) tho question arose with reference 
to an agreement, embodied in a rukka 
come to between the mortgagee and the 
mortgagor as to the mode in which 
the profits of tho property which was 
usu fructuarily mortgaged were to be 
dealt with and their Lordships of the 
Privy Council held that the document 
embodying such an agreement was 
inadmissible in evidence by reasons ol 
the provisions of the Registration Act. 
In Tukaram v. Deputy Commissioner , 
Barabanhi (2), an agreement by a mort¬ 
gagor, contained in letters, to pay a 
higher rate of interest was held by the 
Judicial Committee to lie inadmissible in 
evidence for want of registration. 

The exact point involved in the pro- 
sent cases was, however, considered and 
decided by a Don eh of tin* Allahabad 
High Court in th** ca se of Clobarrihu ^ 
(\) [19131 35 All. IS-TT 7 p c. 737 = 10 I. A. 31 
(B.C.). „ ... 

( 2 ) [1899] 20 Cal. 707 = 20 I. A. 97=3 0 . W- 
N. 573 (P. C.). 
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Salii v. Jadunath Rai (3), where an 
agreement executed.by a mortgagee after 
the date of the mortgage, whereby he 
relinquished a certain part of the princi¬ 
pal and all interest past and future on 
the mortgage in lieu of certain services 
to be rendered by the mortgagor to the 
mortgagee, was held to bo inadmissible 
in evidence for want of registration. The 
reasons for the decision appear at p. 203 

of the report in the following words : 

“Tho document is clearly an ftgroomonfc to 
forgo in part tho plaintiffs’ rights as against tho 
mortgaged property in consideration of services 
rendered. It cannot in any sense bo said to ho 
a receipt for tho payment of money not extin¬ 
guishing tho mortgage in whole or in part. It 
clearly does extinguish the mortgage to tho ex¬ 
tent of a considerable portion of tho principal 
and the wholo of tho intorest.” 

This Allahabad ruling was followed 
by the Madras High Court in Lakshmana 
Setty v. D. Chencliuramayya (4). In that 
case tho agreement between the parties 
was expressed in these words : 

“Now if you will pay Rs. 3,000, towards tho 
dobt duo by you on tho two documents we shall 
receive tho money and return the documents.” 

On the date of the agreement more 
than Rs. 3,000 was duo and the balance 
which theTtiortgageo agreed to relinquish 
under the agreement amounted to more 
than Rs. 100. It was held that such an 
agreement was not covered by the excep¬ 
tion of Cl. (xi), sub-S. 2, S. 17, Registra¬ 
tion Act, but came within the purview of 
Cl. (b), sub-S. (l) of the said section. 

It is nob’denied in the present cases 
that Ex. D-3 does „extinguish tho claim 
for interest due under the three mort¬ 
gages in suit and there is not tho slight¬ 
est doubt that the amount so relin¬ 
quished amounted to more than Rs. 100 
on the date of the agreement. It cannot 
(equally be denied that the interest so 
|duo was a charge upon tho mortgaged 
(properties. It follows therefore that tho 
[agreement in question purported to "limit 
j° l c> *tj n 8uish interest in immovable pro¬ 
perly within the moaning of S. 17(l)(b) 
Registration Act. and required to ho 
'compulsorily registered. 

Following tho principles laid down 
in tho cases cited above, we have no 
hesitation in holding that tho receipt 
(Ex. D-3) cannot ho admittod in evidenco 
and therefore tho agreement embodied 
th erein r emains unproved. It is conceded 

(••1) f 1018] 35 All. 202—19 I. O. 449=U A L 
.1. 253. 

(1) dots] 24 M. L. J. 79=7 M. L. W. 229=44 
I. C. 132=x(l9l8) M. W. N. 2G2. 

1930 N/3 A 4 


that the agreement in question cannot 
be proved by oral evidence by virtue of 
the prohibition in that behalf contained 
in S. 92, Evidence Act. Tho result is that 
all tho three appeals fail and are dis¬ 
missed with costs. Since only one common 
argument on a single point was addressed 
on behalf of the appellant a sum of 
Rs. 500 only shall, under the circum¬ 
stances, be allowed as pleader’s fees in 
respect of all the appeals. Tho time for 
redemption in all the three cases will be 
extended to 1st December 1929. 

P.N./r.k. Appeal dismissed . 
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Staples, A. J. C. 

Bapuji and another —Appellants. 

v. 

Tansa —Respondent. 

Second Appeal No. 697 of 1928, Deci¬ 
ded on 22nd July 1929, against order of 
Dist. Judge, Wardha, D/- 20th Septem¬ 
ber 1928, in Civil Appeal No. 134 of 
1928. 

. ( a * Civil P- C., S. 47—Compromise decree 
in money suit—Decree creating charge on 
house not subject of suit—Decree is capable 
of execution—Separate suit is not necessary 
—Civil P. C., O. 23, R. 3. y 

In a simple money suit a compromise decree 
was passed. Tho parties agreed that in case 
of default the amount would be recovered by 
sale of the house specified in tho decree and 
other property belonging to the judgment- 
debtor. Even though the house and the other 
property were not the subject of the suit, the 
decree did create a charge on the house. 

llel J: that the decree was capable of execu¬ 
tion and that it was not necessary to bring a 

ii^ ra rJ°, SUit toonforce A. I. R. 1925 Mad. 

on * ; 35 CrtL 837 and A. /. Jl. 1919 I\C. 

I J t JJxst. [P 18 C 2] 

(b) RegUtrntion Act. S. 17 (2) (vi)—Decree 

O' e ° ur . need not be registered — S. 29 (2) is 
not obligatory. 

CJnder S. 17 the provisions as regards regis¬ 
tration do not apply to any decree or order of a 
Court S. 29 (2) is only a permissive section 
and, though no doubt a copy of a decree may 
be presented for registration, there is no obliga¬ 
tion to do so: - 35 Cal. 837 and A.T.R. 1919 P.C 
79, Rcl. on. fp 10 Oil 

(c) Civil P. c„ O. 24, R. 15—R. 15 docs 
not apply to charge created by final decree 

,7 V 0 ! 1 V 10 tho ‘ barge is created by a decree 
winch ,s in ,ts terms final, the provisions of 

, jy J}' . will not apply. (p P) c 1, 2] 

(d I rovincial Insolvency Act, s. 28 (b)— 
Subsequent insolvency proceedings do not 
invalidate decree passed before such P ro- 

cee ings Creditor secured by decree need 
not prove in insolvency. 

Where a decree is passed before the insol¬ 
vency proceedings, subsequent insolvency pro- 
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ceedings do nob invalidate the decree. More¬ 
over, where by the terms of the decree a party 
to a money suit is a secured creditor, it is not 
necossnrv for him to prove in insolvency: 1 
All. 227, 7?d. o)i.; A.I.R. 1027 P.C. 108, Dist. 

[P 10 C 2] 

D. N. Choudhary —for Appellants. 

*S. T3. Gokhale —for Respondent. 

Judgment. —In this appeal it is con¬ 
tended that the compromise decree was 
incapable of execution as it stands. The 
facts have been related in the judgment 
of the lower appellate Court and need 
only be briefly repeated. A civil suit 
was brought in 1923, Civil Suit No. 26 
of 1923, by the respondent against the 
appellants on a simple money bond and 
the matter was settled out of Court 
and a decree was passed in terms of the 
compromise on 15th January 1924. The 
decree is as follows: 

“It is ordered and decreed in terms of the 
compromise that defendants 1 and 2 do pay 
plaintiff Rs. 2,300 and Rs. 270 for costs and 
Rs. 642-8-0 for sawai total Rs. 3,212-8-0 by 13 
instalments, viz., Rs. 250, 1st February 1024 
and the annual instalments Rs. 250 from 15th 
December 1024 to loth December 1035, the last 
instalment being Rs. 212-8-0.” 

“In case of default of any instalment, com¬ 
pound interest Rs. 2 per cent per mensem will 
be charged on tho amount of the defaulted in¬ 
stalment and in default of any three instal¬ 
ments the whole amount should be paid at once 
with compound interest Rs. 2 per cent par men¬ 
sem. If the defendants fail to pay tho amount 
with interest, tho claim should be realized by 
sale of tho house specified on the reverso and 
other property belonging to the defendants. The 
decretal amount should bo the first charge on 
the house.” 

The appellants made a default and an 
application for execution was filed by 
the respondent on I8th January 1928, 
An objection under S. 47, Civil P. C., was 
made by the appellants on 19th Juno 
but it was dismissed by the Sub-Judge 
on 23rd June. Tho grounds stated in 
the objection were that tho house which 
was made the subject of the charge was 
outside tho* scope of the suit, that tho 
decree directing tho decretal amount to 
be a chargo on tho house could not be 
operative as it required registration 
under S. 17, Registration Act, and was 
void for want of registration, that tho ap¬ 
pellants were agriculturists and a house 
nn as necessary for their requirements 
and was, therefore, exempt from attach¬ 
ment under S. 60, Civil P.C., and finally, 
that the appellants having boon arl- 

udged insolvents in the Court of the 1st 
Sub-Judge, Arvi, their property vested 
in tho insolvency Court and canid not bo 
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attached without the leave of the Court. 
The Sub-Judge , however, found that the 
decree did not require registration, that 
the charge created by the compromise 
decree on tho property formed an in¬ 
tegral part of the suit and could be en¬ 
forced in execution and that S. 60, Civil 
P. C., does not apply after a charge has 
been created by a judgmont-debtor. The 
application was dismissed. No reference 
was made, as far as I can see, in the 
order to tho ground relating to insolvency. 
An appeal was prefered to the District 
Judge, and the grounds given in the 
appeal were as regards registration and 
insolvency and a new ground was put in 
that tho decree as it^stood.did not create 
a charge and that such a decree could 
not bo executed unless it has been made 
a final sale decree. All these contentions 
were found against tho appellants. In 
second appeal tho same grounds are now 
put forward. 

The first contention is that the decree, 
as it stands, is not capable of execution 
but a suit should be brought to enforce 
it. I do not, however, see much force 
in this contention. The compromise 
decree is clear in its terms and on tho 
face of it it is meant to be a decree 
capable of execution. It is true that 
the decree creates a charge upon pro¬ 
perty that was not the subject of the 
suit, viz., a house; but I do not think 
that on account of that reason it will be 
incapable of execution. The learned 
counsel for tho appellant relied on 
Govind Chandra Pal v. Dwarlca Nath 
Pa 1 (l) and Hemanta. Kumari Drbi v. 
Midnapur Zamindari Ca. (2). I do not 
think t he first case will help tho appel¬ 
lant in any way. In the second case it 
is true that at p. 496 there is an obser¬ 
vation as follows: 

It may bo that as a decree it was incapable 
of being executed outside the lands of the suit, 
but that does not prevent it being received in 
cvidcnco of the contents.” 

Rut that question did not really fall 
to be decided in tho case. Apart from 
that also, tho suit out of which that 
appeal arose was a suit for possession of 
certain lands and there had boon a com¬ 
promise according to which certain other 
lands were to bo afloctod. It is possible, 
then that tho compromise decree could 

IT) [1908] 85 Cal. *37=7 C.D.J. 492=12 O.W. 

N. 810. 

(2) A. I. R. 1910 P. C. 70=47 Cal. 485=46 I. 

A. 210 (P.C.). 
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not be executed as it stood with regard 
to the lands that were not originally the 
subject of the suit, but the present case 
is on a somewhat different footing. The 
suit was not for possession of lands but 
was a simple money suit. ^It was com¬ 
promised on terms as stated above and 
it was also expressly agreed that in case 
of default the amount would bo recovered 
by sale of the house specified in tho 
decree and other property belonging to 
the defendants. I see no reason for 
holding, then, that this decree is incap¬ 
able of execution although, admittedly, 
the house and tho other property of the 
defendants were not the subject of the 
suit. All that the decree does is to 
create a charge on the house. Even had 
the decree been a simple money decree 
it is not disputed that it could be execu¬ 
ted by attachment and sale of any pro¬ 
perty belonging to the defendants, and 
the fact that a charge has been created 


on a certain definite property, viz., the 
house, only puts the decree-holder in a 
somewhat stronger position. I have been 
referred by the learned counsel for the 
respondent to Ramswami Naidu v. Sub - 
baraya Tever (3), which seems to be a 
case directly in point, and on tho 
strength of that case I would hold that 
the decree as it stands is callable of 
execution and that it is not necessary to 
bring a separate suit to enforce it. 


The contention about registration 
need not be seriously considered. The 
charge on the immovable property is 
created by a decree, and it is quite clear, 
I think, that under S. 17. Registration 
Act, tho provisions as regards registra¬ 
tion do not apply to any decree or order 
of a Court. The learned counsol for the 
appellant refers to S. 29, Cl. (2), Regis¬ 
tration Act, but that is only a permis¬ 
sive section and, though no doubt a copy 
of a decree may bo presented for regis¬ 
tration, there is no obligation to do so. 
The two rulings, in fact, cited by the 
learned counsel for the appellants, viz. 
Govinda Chandra Pal v. Dwarlca ’Nath 
Pal (1) and Ilemanta Kumari Deli v 
Midnapur Zamindari Co. (2)’ are clear 
authorities'for the view that in such a 
case tho decree need not be registered. 

Nor is there any force in tho conten¬ 
tion that an application for a final 
decree should he made under O. 34, R.15 

C._Th e dec reo is in its terms 

(3) A. 1 . K. 1925 MadTllOl. --“ 


definite and final and is not in any senso 
a preliminary decree. O. 34, R. 15, there¬ 
fore, would not apply. I would again 
point out that in O. 34, R. 15, it is 
clearly stated that the provisions so far 
as may be applied to a chargo, but where 
the charge is created by a decree, which 
is in its terms final, the provisions, I 
hold, will not apply. 

The last ground upon which consi¬ 
derable stress was laid by the appellants 
was that, as they have been declared in¬ 
solvents their property vested in the 
receiver and that the receiver should 
have been made a party to the execution 
proceedings. Reliance was placed upon 
Kala Chand Barterjec v. Jaqannath 
Manvadi (4), in this connexion. It may 
be noted, however, that that case relates 
to the question of a mortgage and not 
of a decree. In the present case tho 
decreo was passed before the insolvency 
proceedings and subsequent insolvency 
proceedings, therefore, will not invali¬ 
date the decree. By the terms of the 
decreo the respondent was a secured cre¬ 
ditor and it was not necessary for him 
to prove in insolvency. This is the view 
taken by the lower appellate Court in 
para. 6 of its judgment, and the Judge 
has relied on Sheoraj v. Goursahai (5). 

I am of opinion, then that tho case is 
governed by S. 28, Cl. (6), Provincial 
Insolvency Act. It may also be noted 
that the receiver made no application to 
bo made a party to the proceedings and 
if the property really vested in him he 
was the proper person to contest the 
execution proceedings and to file the 
present appeal. In fact, if the appellant’s 
contention is correct, he himself has no 
locus standi, and he would not be com¬ 
petent to make tho present appeal. I 
am of opinion that the view taken by 
tho lower appellate Court is correct and 
that there was no necessity of joining 
the leceiver as a party, and in tho pre¬ 
sent case there is, as a matter of fact, 
no equity of redemption, tho decree, as 
already held, being in its terms final! 

Tho appeal, therefore, fails on all 
grounds and is dismissed, tho decree of 
tho lower appellate Court being con¬ 
firmed. Costs of tho appeal will bo 
borne by tho appellants. Other costs 
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will be borne as ordered by the lower 
appellate Court. I fix pleader’s fees at 
Rs. 30. 

v.S./r.K. Apical dismissed . 
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Staples and Mohiuddin, A. J. Cs. 

Amdu and others —Appellants. 

v. 

Pessi — Respondent. 

First Appeal No. Il l of 1928, Decided 
on 13th August 1929, from judgment of 
Dist. Judge, Bhandara, D/- 2nd April 
1928, in Civil Suit No. 3 of 1925. 

(a) Suits Valuation Act, S. 9 — Rules framed 
under, by Civil Circular 11-8, R. 1 — Scope. 

The value prescribed in R. 1 is prescribed not 
only for purposes of jurisdiction but also for the 
purposes of court-fees: 15 N. L. R. 2 4 and 
A. I. R. 1927 Nag. 255, Rrl. on. [P 20 C 2. 

(b) Suits Valuation Act, S. 9—Rules 
framed under by Civil Circular No. 11-8, R. 1 
(proviso) — Person claiming declaration that 
he is adopted son of a coparcener defendant 
—Value stated of suit for purposes of juris¬ 
diction as value of share of the coparcener— 
Share estimated at Rs. 25,000 —Case falls 
under R. 1 (proviso). 

Where a person seeks a declaration that ho is 
the adopted son of a coparcener (defendant) and 
states in his pliint that the value of the suit for 
purposes of jurisdiction is the value of the share 
of the defendant in joint property and the sharo 
is estimated by him to be Rs. 25,000, the suit 
for declaration that adoption is valid affects a 
title to property and the case falls under R. 1 
(proviso), and ad valorem court-fees on Rupees 
25,000 must be paid. [P 21 C 1] 

M. B. Kinkhcdc, Y. V. Jakatda /*, N. G . 
Bose and V. M. Jakatdar —for Appel¬ 
lants. 

Abdur Rahim Khan —for Respondent. 
Judgment. — T h e p 1 a i n t i IT s - a p p e 11 a n t s 

have filed this appeal on a court-fee 
stamp of Rs. 38-12. They havo paid a 
court-fee of Rs. 10 for the following 
declaration which they claim in para. 1G 
of the plaint: 

"That it bo declared that plaintiff 5 is the 
adopted son of the defendant." 

The learned advocate for the appel¬ 
lants contended that for the purposes of 
court-fee payahlo in this case, the ap¬ 
pellants’ case come under 8ch. 2, Art. 17 
(3) of the Court-fees Act, and therefore 
a court-fee of Rs. 10 was only payable 
and has been correctly paid. In this 
connexion our attention has hcon drawn 
to the following rule, contained in Civil 
Circular 11-8, which was framed by tho 
Judicial Commissioner, with the previous 
sanction of the Chief Commissioner, 
under S. 9, Suits Valuation Act, 1887: 


"Under S. 9, Suits Valuation Act 1887, and 
under the same section of the said Act, as ap¬ 
plied to Berar, the Judicial Commissioner, with 
the previous sanction of the Chief Commissioner 
directs that suits of the following classes shall 
for the purposes of the Court-foes Act 1870, tho 
Suits \ rtluation Act 1887, the Central Provinces 
Court Act 1901, and the Berar Courts Law 1903, 
be treated as if tlie subject-matter of such suits 
were of the value of Rs. 400: 

(1) Suits for tho restitution of conjugal rights, 
for declaration of tho validity of a marriage, or 
for a divorce; 

(2) Suits for tho custody or guardianship of a 
minor; 

(3) Suits for a declaration that an adoption is 
valid or invalid. 

Provided that if a suit for a declaration that 
an adoption is valid or invalid affects a title to 
property, then the value of the property, if it 
exceeds Rs. 409, shall he deemed to be the valuo 
of tho subject-matter of the suit." 

Section 9, Suits Valuation Act, 18S7, 
runs as follows: 


"When tho subject-matter of suits of any 
class, other than suits mentioned in the Court- 


fees Act 1870, S. 7, para, 5 and fi and 10, Cl. (d) 
is such that in the opinion of the High Court it 
does not admit of being satisfactorily valued, 
the High Court may with the previous sanction 
of the Local Government, direct that suit of the 
class shall, for the purposes of the Court-fees 
Act 1870, and of this Act, and any other enact¬ 
ment for the time being in force, bo treated as 
if their subject-matter were of such value as the 
High Court thinks fit to specify in this behalf." 

This section empowers this Court in 
certain classes of suits which in the 
opinion of this Court do not admit of 


being satisfactorily valued, to treat them 
as if their subject-matter were ol such 
value as this Court thinks fit to specify 
in this behalf. This section excludes a 
particular class of suits onlv and this 
Court has no power to proscribe any 
particular value for them. This Court 
could exercise its power in respec t of 
other classes of suits which do not admit 
of being satisfactorily valued, and has 
in Civil C ircular 11-8, prescribed a parti¬ 
cular value for three classes of suits, 
mentioned in R. 1 of tho said circular on 
the ground that these suits do not admit 
of being satisfactorily valued. Tho rule 
as it stands has the force of law. This, 
value has been prescribed not only for 
purposes of jurisdiction but also for the 
purposes of court-fees. This is clear 
from those words which appear in S. 9, 
Suits Valuation Act: 

"for tho purposes of tho Court Foes Act .... 
bo treated as if thoir 'suhjeet-mattor wore of 
fuich valuo, as tho High Court thinks fit to 
specify in this behalf." 

This view was accepted by Batten, 
A. J. C. in Gan pat Rao v. Mt. Laxmi 
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Bai (1) and by Hallifax, A. J. C. in 
Harihar Bao v. Salu Bai ( 2). The ap¬ 
pellants in this appeal claim along with 
other reliefs a declaration that the ap¬ 
pellant 5 is the adopted son of Fazal. 
In para. 11 of the plaint, the appellants 

stated the following: 

“He is also denying that defendant 5 is his 
adopted son.” 

They thus clearly want a declaration 
that the adoption of Abdul GhafTar by 
Fazal is valid. In para. 15 of the plaint 

they stated as follows: 

“That the value of this suit for the purposes 
of jurisdiction is as follows: 

Value of the share of the defendant in the 
joint property in regard to which declaration is 
claimed is Rs. 25,000.” 

This suit for a declaration that an 
adoption is valid, aflects a title to pro¬ 
perty, whose value has been estimated 
by the appellants at Rs. 25,000. This 
case clearly falls under proviso to R. 1, 
of the Civil Ci rcular II-B, and an ad 
valorem court-fee on Rs. 25,000 must be 
paid, on the memorandum of appeal. 
The appellants have not paid the proper 
court-fee in this appeal and they are 
allowed to make up the deficiency in 
court-fee stamp within 30 days, from the 
passing of this order. In case of non- 
compliance with this order, the appeal, 
regarding tho validity of the adoption of 
Abdul Ghaffur by Fazal, shall not bo 
accepted as a valid appeal and will be 
liable to be dismissed. 

_P.N./lt.K._ Order accord ingh/. 

(1) [1019] 15 N. H. R. 24-43 I. C. 64. 

(2) A. I. R. 1927 Nag. 25G. 
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Jackson, A. J. C. 

Dayaram Kunbi —Appellant. 

v. 

Motiram and another Respondents. 

Second Appeal No. 259-B of 1928, De¬ 
cided on 25th September 1929, from de¬ 
cree of 1st Addl. Dist. Judge, Akola, D/- 

15th August 1928, in Civil Appeal No 
111 of 1928. 

Hindu Law — Debts — Son’s liability — 
Mother executing mortgage in satisfaction 
of debt due by minor’s father—Her acta bind 
minor whether or not she acted as guardian. 

If a mother, who is a guardian of her minor 
executes a mortgage in consideration of money 
l m id hy tho mortgagee in satisfaction of the 
debts due hy the minor’s father on a promissory 
note, such action of the mother binds the son 
whe ther tho mother purported to act as guar¬ 
dian or not: 1 N. L. Ji. CG, Apj'l.; 27 Bom. 390, 
jJist. . [P22Clj 


G . 7?. Deo —for Appellant. 

V m V . Iiclkai —for Respondents. 

Judgment. —This appeal arises from 
a suit on a mortgage executed by Ganga- 
bai, the mother of the appellant. It lias 
been held binding on the appellant to 
the extent of Rs. 300 said to have been 
paid by the mortgagee in satisfaction of 
a debt due by the appellant’s father on a 
promissory note dated 14th March 1917. 
(Ex. P. 4). It is urged on the authority 
of Chitnavis v. Nathu Sao (1), that a 
Hindu is under no obligation to pay the 
debts of his deceased father of which 
the recovery is barred by time and the 
debt on the promissory note was barred 
when the mortgage was executed on 15th 
July 1920. The finding of the low or ap- 
X>ellate Court is that the payment made 
hy tho mortgagee was in satisfaction of 
the promissory note for Rs, 300 (Ex, P-3) 
executed by tho mortgagee himself on 
12th February 1920 when he took 
haw ala of tho debt due on the promis¬ 
sory note dated 14th March 1917. The 
recovery of this latter debt was nob 
barred by time on 12th February 1920 
and there was no Question of making the 
appellant liable for a tim'e barred debt 
when the mortgage deed was executed. 

1 do not propose in second appeal to 
consider the correctness of the findings 
arrived at by the two lower Courts as 
to the facts and I accept the findings 
that the mortgagee did take hawala of 
the debt due on the promissory note of 
14th March 1917 and did eventually pay. 
It has been asserted that the drawee of 
the promissory note brought a suit upon 
it and obtained a decree, hut as the trial 
Court has pointed out, tho plaint in this 
suit shows that the promissory note of 

14th March 1917 was not one of those 
sued on. 


1 he mother of tho appellant has exe¬ 
cuted the mortgage deed not in her capa¬ 
city as guardian of the appellant and it 
is urged that her action cannot hind tho 
appellant. In this connexion it is suffi¬ 
cient to refer to tho decision in Seth 
G ha siram v. j\It. limia (2) where it is 
laid down that a minor is hound hy tho 
act; of his guaidian (lone bona tide and 
foi his benefit in tho management of his 
ostato even though his name does not ap¬ 
peal in tho transaction. Nathu Biraji 

(1) A. I. R. 1925 Nag. 2 = 20 N. L. R. 10G. 

(2) [1905] 1 N. L. R. 06. 


22 Nagpur Ratansi Asa Shop v. Siia Kuwaiui 
v. Balxcantrao (3) can be distinguished 


and I see no reason for not applying the 
ruling of this Court in the present case. 
The appellant was liable for his father’s 
debt and it was a prudent action on his 
mothers part to satisfy it to the extent 
to which the mortgage deed was exe¬ 
cuted for that purpose, it must be held 
(binding on the appellant, 1 may remark 
that for the purpose of this finding it is 
not necessary to bring in oral evidence 
to prove that the mother acted as guar¬ 
dian; she was guardian and she did an 
act which binds the minor, whether she 


(Subhedar, A. J. C.) 1930 

to be delivered on 21st January 1924. 
No delivery having been mado on due 
date the plaint states that defendant 2 
suffered damges to the extent of the 
difference between the prices agreed 
upon and prevailing at the date of deli¬ 
very, viz. at Rs. G-10 per khandi. The 
total claim arising out of the breach of 
the contract thus amounted to Rs. 
1,987-8. The cause of action for the 
suit is stated in para. 1 of the plaint to 
have accrued on 21st January 1924, 
which is evidently the date on which the 
contract was broken. 


purported to act as guardian or not. I 
dismiss the appeal with costs. 

P.y./R.K. _ Appea l dismissed . 

(3) [1900] 27 Bom. 390=5 Bonu L. 1173017 
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Subhedar, A. J. C. 

Ratansi Asa Shop Akola —Plaintiff— 
Appellant. 

v. 

Sha Kuuarji and another — Defcn 
dants—Respondents. 

Second Appeal No. 41-B of 1928 

Decided on 20th September 1929, fron 

decree of Dist. Judge, Akola, D/- 15tl 

October 1927, in Civil Appeal No. 7G o 
1927. 

Transfer of Property Act, S. 6 (e)— For 
ward delivery contract of cotton seeds no 
,n D ® x ^ stei f cc Non delivery qn agreed dnt< 
>gnt of purchaser to claim damages afte 
breach of contract is mere right to sue. 

If in a case of a forward delivery contract o 

cotton seeds that were not in existence on th 

date on which the contract was made th 

seller makes no delivery on tlie agreed date th 

contract is broken and the purchaser is morel 

entitled to claim damages for the breach of th 

contract from the seller, and the right of th 

purchaser to claim damages for broach o 

contract after the broach has occurred is 

mere right to sue : 22 ,V. L. J. 207 • A I h 

1023 Com. 103; 86 Cal. 345; A. / C.’102, 6.1 

xr ’ 1^25 hah. 518 and A. I . Ji 192 

Na ?\ C ] 7 ' A - 102C Narj. 39G, 7 )i<i 

and held widely staled, [p 03 \ 2 

M. R. Rohde —for Appellant. 

A. S. A that ay and G. G. Hatwalnc - 
for Respondents. 

1 * Tho facts giving rise t' 

tins second appeal arc briefly those 
Under a document styled as kabab 

ir" no 5 ?' forward delivery contract' 
(Ex. P-1) dato 20th July 1923 defendan 
Iliad contracted to sell to defendants 

oUCJ khandis of cotton seeds of the cur 
rent year’s crops at Rs. 27 per khand 


About 28th January 1924 defendant 2 
was indebted to the .plaintiff to the ex¬ 
tent of Rs. 1800 and on a demand being 
made by the plaintiff, defendant 2 asked 
the plaintill to recover the same from 
defendant 3 to whom defendant 2 had, 
on 2-Sth January 1924, already assigned 
all his rights under the said kabala (Ex. 
R-l)- Defendant 3 gave bis consent to 
this arrangement and agreed to pay the 

plain till the amount due to him from 
defendant 2. 

Instead of paying cash to the plaintiff 
in lcspect of this havala defendant 3 
in his turn, on 20th December 192G, as¬ 
signed to tho plaintill all the rights 
under the kabala, Ex, P-1, which had 
been transferred to him by defendant 2/ 
On the basis of tho aforesaid assign¬ 
ments the plaintill, therefore, brought 
the present suit, out of which this second 
appeal arises, to recover from the defen¬ 
dants the amount of Rs. 1,987-8 and Rs. 
705-9 interest by way of damages for 

bleach of the original contract dated 
20th July 1923. 

Defendant 1 raised a preliminary legal 
objection to the maintainability of the 
suit on the ground that, assuming that 
the several assignments were made, they 
were void under S. G (o), Transfer of 
Property Act, and the plaintiff had no 
light to maintain the present suit. Tho 
case proceeded ex parte against defen¬ 
dants 2 and 3. The plaintill in reply 
contended that tho suit was maintaili¬ 
able because tho transfers in question 
were of an actionable claim under S. 130, 
Transfer of Property Act. 

The trial Court held that tho assign¬ 
ments in question being of a more right 
to sue for damages for breach of contract 
after the breach, tho plaint ill’s claim 
was misconceived and it accordingly 
dismissed the suit. On appeal by tho 
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plaintiff the District Judge, Akola, main¬ 
tained the finding of the trial Court 
that the assignments not being main¬ 
tained thereon as against defendant 1 
hut it remanded the case to be retried 
with regard to the plaintiff’s right, if 
any, aliunde the assignment, to recover 
anything from defendants 2 and 3. 
Against the dismissal of his suit against 
defendant 1 the plaintiff has filed the 
present ajipeal and has also joined defen¬ 
dant 2 as a party respondent. Defendant 
2 has also filed an application in this 
Court on 7th August 1929 praying that 
he should be transferred to the category 
of a co-plaintiff. 

It was contended by Mr. Bobde, the 
learned advocate for the appellant, that 
the right under Ex. P-1 was to receive 
specific property, viz. cotton seeds and 
therefore its transfer was not a mere 
right to sue within the meaning of the 
phrase in S. 6 (e), Transfer of Property 
Act. It was argued that under Ex. P-1 
the purchaser defendant 2 was entitled 
to call for goods sold and simply because 
he or his assignee, the plaintiff, did not 
claim the goods in specie but laid a 
claim for damages, it could not be held 
that the several assignments of such a 
right were not transfers of actionable 
claims under S. 103 ibid. 

There is not much substance in this 
argument. Admittedly Ex. P-1 was a 
forward delivery contract of cotton seeds 
that wore not in existence on the date 
on which the contract was made. But 
goods answering a particular description 
were agreed to be delivered by defen¬ 
dant 1 to defendant 2 by a definite date 
which in the present case was 21st Janu¬ 
ary 1924. The seller admittedly made no 
delivery on the agreed date and the 
result was that the contract was broken 
by the seller merely entitling the pur¬ 
chaser to claim damages for the breach 
of the contract from the seller. 

It is indeed incorrect to say that the 
purchaser could in law sustain a claim 
for delivery of the goods in specio be¬ 
cause such a claim for spocific perfor¬ 
mance of the contract would be unen¬ 
forceable under R. 21 (a), Specific Belief 
Act. All that tho purchaser was en¬ 
titled to claim was to file a suit for reco¬ 
very of damages under R. 73, Contract 
Act. This then was the only legal right 
loft to defendant 2 after 2Lst January 
1924 when the breach of the contract 
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occurred. Defendant 2 assigned his 
rights under the contract (Ex. P-l) to 
defendant 3 on 28th January 1924 and 
the latter in his turn transferred the 
same to the plaintiff on 20th December 
1926. Tho rights so assigned were, 
therefore nothing more nor less than the 
right of the purchaser to claim damages 
for breach of contract after the breach 
had occurred. Such a right to claim 
damages has been held in a series of 
cases by most of the High Courts as 

4ft r m • 

a mere right to sue” a transfer of 
which is prohibited by S. G (e), Transfer 
of Property Act: Gopala Aiyar v. Rama- 1 
sxvamy Sastrigal (1), IIirucha?id Ami - 
chand v. Namcchand Fulcliand (2), Abu 
Mahomed v. S. C. Cliunder (3), Jejcan 
Ram v. Ratan Chand (4), Jai Chand v. 
Narain Das (A. I. R. 1925 Lali. 548) 
and Mt. Nakhela v. Cokaya , A. I. R. 
1923 Nag. 67. The case of Lachhmi 
Narayan v. Dharamcliand (5) relied on 
by the appellant’s counsel is easily 
distinguishable from the present one on 
facts. The right of a cosharer to claim 
his share of profits from the lambardar 
which was held to be transferable in 
that suit clearly stands on a different 
footing from the right to claim unliqui¬ 
dated damages arising out of the breach 
of a “forward delivery contract” like the 
one in the present suit. With due 
deference to tho learned Judge I think 
the definition of “a mere right to sue” 
attempted to he given by him in para. 5 
of the judgment in the above cases has 
been too widely stated and was not at 
all necessary for the actual decision of 
that case. 

Agreeing with the two lower Courts, 
I therefore hold that on the basis of tho 
assignment in his favour the plaintiff- 
appellant cannot maintain tho present 
suit for damages agaihst defendant-res¬ 
pondent 1. This second appeal, there¬ 
fore, fails and is dismissed with costs. 
On the application of defendant 2 pro" 
sented by him to this Court I pass no 
orders because the contending respon¬ 
dent’s pleader says he lias to urge a lot 
of objections on facts and law against 
tho maintainability of tho said apnli- 

(1) [ L 91 -2 J 22 M. L. J. 207=10 I. 0. 820=10 
^1. Ij. T. 490. 

(2) A. I. it. 1923 Bom. 403=17 Bom. 719. 

(3) [1909] 3G Cal. 345=1 I. C. 827 = 13 C. \V. 
N. 384. 

(4) A. I. It. 1921 Cal. 795. 

l 5) A. I. It. 1920 Nag. 390=22 N. L. R. 108 
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cation which for obvious reasons can¬ 
not be conveniently disposed of here. 
I, therefore, direct that the application 
be forwarded to the Court of fiist in¬ 
stance for disposal according to law. 
Defendant 1 will be retained on the 
record of the case until disposal of the 
said application. 

P.N./r.k. Appeal dismissed . 
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SUBHEDAR, A. J. C. 

Keyarsosp —Appellant. 

v. 

Ga rbad —Respondent. 

Second Appeal No. 332 of 1927, Deci¬ 
ded on 30th July 1929, from decree of 
Dist. Judge, Nimar, D/- 22nd April 1927, 
in Civil Appeal No. 112 of 1926. 

Evidence Act, S. 159—Memorandum by 
witness. 

Memoranda kept by a witness can bo used in 
evidence not by itself but as corroborating a 
witness or refreshing his memory : 10 N. L. R. 
44 at p. 47, Rel. on. ' [P 24 0 2] 

M. R. Rohde —for Appellant. 

W . R. PuraniJc — for Respondent. 

Judgment. —This is plaintiff’s appeal. 
The plaintiff had brought the suit out of 
which this second appeal arises to re¬ 
cover from the defendant Rs. 500 for 
principal and Rs. 180 interest duo upon 
a loan of Rs. 500 taken by the defen¬ 
dant on 30th September 1922 repayable 
on 31st December 1922 by delivery of 
cotton or cash. The defendant admitted 
the loan but stated that ho took it from 
one Jairam who was at that time in 
plaintiff’s service and that lie had dis¬ 
charged the debt by delivering to Jairam 
the requisite quantity of cotton in two 
instalments on 28th November 1922 and 
2nd December 1922. 

The three main*issues upon the plead¬ 
ings of the parties which were settled 
for trial were those: 

“(1) Whether tho amount was borrowed from 
the plaintiff and not Jairam, as alleged ? 

(2) Whether tho defendant has repaid cotton 
to Jairam as alleged ? 

(3) Does that discharge him as alleged ? 

The trial Court held tho first issue in 
plaintiff s favour and the second against 
the defendant and decreed the plaintiff’s 
claim. On appeal tho District dudgo, 
1C hand wa, upon a critical review of tho 
oral and documentary evidence on rocord 
found the second issue in defendant’s 
favour and dismissed the plaintiff’s claim 
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because it was admitted by the plaintiff 
in the pleadings that if repayments to 
Jairam woro hold proved thoy would go 
to discharge plaintiff’s claim. 

The plaintiff has, therefore, filed the 
present appeal and it is contended on 
his behalf that the finding of tho lower 
appellate Court on the second issue being 
based upon inadmissible and false evi¬ 
dence was not a legal finding binding 
upon tlie appellant in second appeal, and 
that therefore, the trial Court’s finding 
that the alleged repayments were not 
proved should be restored. The attack 
was made with reference to the admis¬ 
sibility of Ex. D-l only and it was urged 
that since it was not admittedly a regu¬ 
larly kept book of account, it could not 
be used in evidence. The learned Dis¬ 
trict Judge has, however, clearly called 
it memoranda kept by the witness Jai¬ 
ram and surely it could thus bo used in 
evidence not by itself but as corroborat¬ 
ing Jairam or refreshing his memory: 
see observations at p. 47 in MuJcundram 
v. Dayaram (l). 

It was next urged that there was no 
aJmission by the plaintiff in tho pleadings 
that if the repayments to Jairam woro 
proved they would operate as a dis¬ 
charge of the debt in suit. But on 2nd 
December 1925 Mr. Mujumdar, pleader 
for the plaintiff, made the following un- 
enquivocal statement on this point: 

If it is proved that tho dolivery is made to 
Jairam it is admitted that the plaintiff would 

have no remedy against this defendant in this 
suit.’* 

The second appeal, therefore, fails and 
is dismissed with costs. 

P.N/R.K._ _ Appeal dismissed. 

(1) [1914] 10N. Li. U. 41=23 I. C. 893. 
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M AON AIR, A. J. C. 

Abdul Latif —Appellant. 

v. 

Mansinghrao and others — Respon¬ 
dents. 

First Appeal No. 46-B of 1924, Doci- 
dod on 8th August 1927, from decree of 
First Class Sub-Judge, Buldana, D/- 29th 
February 1924. 

(a) Berar Inam Rules, R. 5 — Quit-rent fix¬ 
ed at settlement—Inam becomes hereditary 

—Right of reversion of Government is taken 
away. 

Rulo 5 distinguishes vory cloarly a quit-rent 
imposed at tho time of confirmation from 
quit-rout on which tho inam was hold prior to 
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and continues to be hold after confirmation 
When, therefore, at tho time of settlement a 
quit-rent is imposed under R. 5, a freehold 
estate is given to the iuamlar, quit rout boing 
imposod in roturn for Government giving up its 
rights ol reversion. There is no provision in 
R. 5 for continuing an iuara hereditarily but 
at tho same time imposing a quit rent. 

[P 2G C 1] 

(b) Berar Inam Rules, R. 5 (5)—Benefits 
of R. 5 (2) explained. 

Benefits of It. 5 (2) mentioned in It. 5 (5) 
mean tho bmjfits of R. 5 (3). [P 2*> C 2] 


M. Y . Shareef —for Appellant, 

A . V. Khare and V. B >se —for Respon¬ 
dents. 

Judgment. —The main point raised 
in this appeal is \v hot her by tho San ad 
of 1872 Syed Ghulara Moliiuddin was 
granted an estate which ho had power 
to alienate. The recommondation of the 
Resident and the reasons therefor are 
clear from tho entries in Ex. P-5, and it 
is not contested that tho Viceroy and 
Governor General in Council approvod 
and confirmed tho recommendation of 
tho Resident. Monza Khamkhed was re¬ 
ceived within tho jurisdiction of tho 
assigned territory under the re-adjust¬ 
ment treaty of 1860 A. i>. It was attach¬ 
ed pending institution of any claim. No 
claimant put himself forward, hut an old 
religious recluse was discovered to ho 
tho owner of the village. His claim was 
supported by a sanad which showed that 
his ancestor had hold another village for 
expenses to ho incurred in feeding tra¬ 
velling fakirs and had been given rnouza 
Khamkhed in exchange. Tho investigat¬ 
ing ofl'icer proposed that the claim of tho 


son of this recluse should ho uphe 
under R. 1 of tho inam rules, provide 
that the validity of tho sanad was pr 
vod: if tho validity was not proved, 
considoied that on tho score of long pc 
session the claimant should ho given 
lifo-ostato in tho village 

Rulo 4 of the rules for tho settlome 
of jagir and inam claims refers to inai 
given for religious and charitable o 
jects and slitos that these should 
continued to tho presont holders ai 
tneir successors so long as the sorvi 
continued to ho performed according 
the conditions of tho grant. Tho coi 
missioner agreed that the sanad requir 

confirmation by tho Nizam’s Governmoi 

Rut ho stilted : 


In any rasa I wouM uphold if uphill :1 
all under R. r >, not under R. 4. The origina 
ohjorrt of the grant may hive Inen the fejdin 
men licftnba, but this object in scarcely of th 


palpable solid character which wo can endow 
in perpetuity on condition of service, and I 
myself believe that thesa lucky cl li mants con Id 
readily agree to pay a quit-rent of one-fourth.” 

The Resident s recommendation is: 

I concur with tho Commissioner, and would 
uphold under itiam U. 5, subject to a quit-rent 
at quarter assessment rates.” 

Now R. 5 of the inam rules reiers to 
personal or subistenco grants. Cl. 2 
states that in the case of such grants, if 
the present incumbent is a descendant 
of tho original grantee, the inam will ho 
continued to him hereditarily subject to 
certain conditions: tho conditions with 
w hich I am concerned are that alie¬ 
nation was prohibited and tho inam es¬ 
cheated to Government on the failure of 
proper heirs. But, as Cl. 3 states, an 
option will ho given to tho inamdar to 
convert his restricted tenure into a free¬ 
hold one, with full powers of alienation 
by consenting to tho payment of an an¬ 
nual quit-rent of one-eighth, one-fourth 
or one-half of the estimated assessment: 
the rate of quit-rent to be charged de¬ 
pended on the likelihood of the inam¬ 
dar having heirs at tho time of his 
death; and it is remarked that this 
quit-rent represented a compromise for 
tho right of reversion possessed by Go¬ 
vernment. 

Clause 5, R. 5 is as follows: 

If the present incumlont is not a descen¬ 
dant of the original grantee, but either in his 
own parson, or in succession to others acquired 
the inam fairly by adoption, or in alienation bv 
gift, purchase, or otherwise, his claim being 
admitted, he will he allowed the benefits of 
Cl. 2, R. 5, hut without the option of refusal; 
and in commutation of tlie rights of Govern¬ 
ment, a quit-rent will be imposed on the inam 
varying from one-eighth to one-half of the esti¬ 
mated assessment of the land according to his 
position in respect of heirs, as laid down in 
Cl. 3 of the rule.” 

Tin’s clause is not wel 1 -expressed, but 
it appears clear that by “ tho benefits of; 
('1. 2 ” is meant “ the benefits of Cl. 3 j 
for tho quit-rent is in commutation of 
the rights of Government, so that tho 
inam granted must he an estate which 
does not escheat to Government in any 
probable contingency, i. o., a freehold 
ostato with full powers of alienation. It 
is to he observed, then, that when a per¬ 
sonal or subsistence grant isconliwnoJ 
to the holder, tho holder can in all cases 
obtain a freehold estate by consenting 
at tho time of confirm ition to tho pay¬ 
ment of an annual quit-rent; and in 
some cases he has not the option of re¬ 
taining a 1 iinitod estate according to the 
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actual tenure of the grant. Now, the 
inam in the case of Klmmkhed was not 
exactly a personal or subsistence grant. 
But tho Commissioner proposed to treat 
it as such grants were treated. There 
is no provision in R. 5 for continuing an 
inam hereditarily, hut at the same time 
imposing a quit-rent. When at the 
time of settlement a quit-rent is imposed 
under R. 5, a freehold estate is given to 
the inamdar, tho quit-rent being impo¬ 
sed in return for Government giving up 
its rights of reversion. R. 5 distin¬ 
guishes very clearly a quit-rent imposed 
at the time of confirmation from a quit- 
rent on which the inam was held prior 

to and continues to he held after con¬ 
firmation. 

It is obvious, then, that what the Com¬ 
missioner proposed was that a quit-rent 
should bo imposed and a freehold estate 
gianted. It is urged that if R. 5 were 
Strictly followed, tho quit-rent should 
only have been one-eighth. But it is 
clear that the Commissioner did not 
think it necessary to propose more libe¬ 
ral terms. He remarks that that tho 
lucky claimants would readily agree to 
pay a quit-rent of one-fourth. I agreo 
with the trial Court, then, that Syed 
Gulam Mohiuddin was given a freehold 
estate with full powers of alienation, sub¬ 
ject to the payment of a quit-rent. The 

appeal fails and is dismissed with costs 
on tho appellant. 

P.N./r.K. Appeal dismissed . 
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SUBHEDAR, A. J. C. 
Bhagona —Defendant—Appellant. 


v. 

G uman Plaintiff—Respondent. 

Second Appeal No. 213 of 1927 De- 

cidod on 6th March 1929, from decree of 

Dist. Judge, Narsinghpur, D/- 19th 

November 1926, in Civil Appeal No *16 
of 1926. 


Adverse possession —Tenant leaving hoi 
ing in charge of malguzar by unregister' 
usufructuary mortgage which is compi 
• only registrable—If malguzar leases hoi 
jug m contravention of any rights whi 
tenant may have had, his and lessee s rc 
session is adverse to tenant. 

Where the tenant leaves the holding 
charge of the malguzar by a usufructua 
mortgage not evidenced by a registered de 
though tho registration of the mortgage 
compulsory and the malguzar leases tho lan 
in contravention of the rights which the tena 


may have had, thepossessionof the malguzar and 
tho lessee is adverse to the tenant. [P 27 C 1] 

S. K, Ghosh —for Appellant. 

N. G. Bose —for Rospondent. 

Judgment. —In tho suit out of which 
this second appeal arises, tho plaintiff- 
respondent had sued for correction of 
tho settlement entry in respect of oc¬ 
cupancy field No. 208/2, area 16*47, of 
mouza Bandhi in tho Godarwara Tahsil 
of tho Narsinghpur District and for pos¬ 
session of the said field and mesne pro¬ 
fits thereof. Tho plaintiff’s story was 
that Kodu, the father of defendants 1, 
2 and 3 had in Sambat 1957, given the 
field to the wife of defendant 4, who 
was then tho malguzarin of tho village, 
in satisfaction of a debt of Rs. 260, and 
that thereafter he got the field from the 
malguzarin on Rs. 20 rent after paying 
Rs. 260 as premium. It was alleged 
that tho present malguzar, defendant 4, 
refused to accept tho rent and fraudu¬ 
lently got the field recorded at the cur¬ 
rent settlement in the name of defen¬ 
dants 1 to 3. 

Defendant 4 did not put in appear¬ 
ance, but the remaining defendants con¬ 
tested the claim. Their defence was 
that in Sambat 1957 their father bor¬ 
rowed Rs. 260 from tho then malguzarin 
and had placed the field in her posses¬ 
sion on condition that whenever the 
debt was paid off tho field would be 
returned to him. It was, therefore, con¬ 
tended that tho malguzarin could not 
create the plaintiff as the tenant of the 
field, and that they having repaid the 
debt to defendant 4 recently, tho latter 
had restored tho field to them. 

The first Court accepted the defence 
and dismissed the plaintiff’s suit. But 
on appeal by the plaintiff tho lower 
appellate Court held that tho plaintiff 
had been validly accepted as a tenant 
for over 20 years and was wrongfully 
ousted by the defondants from the field. 
Tho first Court’s decree wa 3 accordingly 
reversed and tho plaintiff’s claim dec¬ 
reed. Tho lower appellate Court also 
directed an enquiry into the question of 
mesno profits under O. 20, 12 (c), Civil 
1\ C. Defendants 1 to 3 have, there¬ 
fore, preferred this second appeal on 
grounds which are absolutely untenable. 

It h as been argued that tho transac¬ 
tion between tho appellant’s father and 
malguzarin in tho nature of a usufruc¬ 
tuary mortgage was a perfectly valid 
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one though it was not evidenced by a 
registered deed, and that the lower 
appellate Court’s view to the contrary 
was wrong. It is difficult to appreciate 
this contention. The law requires usu¬ 
fructuary mortgages to be in a parti¬ 
cular form and registration of such 
deeds is also compulsory, in the absence 
of which the transaction cannot be 
proved. I, therefore, agree with the 
learned District Judge in his finding 
that when the tenant left the holding 
in charge of the malguzarin with unde¬ 
fined rights and when the latter leased 
the land to the plaintiff in contraven¬ 
tion of any rights which Kodu may 
have had, the possession of the malgu¬ 
zarin and the plaintiff was adverse and 
the right of Kodu and his sons to re¬ 
cover possession of the land was long 
barred by time. The appeal fails and 
is dismissed with all costs. 

P.N./r.K. Appeal dismissed . 
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Jackson, A. J. C. 

Gondu —Defendant 1—Appellant. 

v. 

Tulsi ram and others —Plaintiff and 
Defendants 2 and 3—Respondents. 

Second Appeal No. 541 of 1928, De¬ 
cided on 23th September 1929, f rom 
decree of Dist. Judge, Ward ha, D/- 16th 
Julv 1928, in Civil Appeal No. 8G of 
192*7. 

(a) Civil P. C , O. 2G, R. 1 — Remand order 
for examining expert in handwriting—It is 
not obligatory on the part of trial Court to 
examine witness before it—ll has discretion 
and can issue commission. 

If an appellate Court remands a case for 
giving an opportunity to examine an export in 
handwriting as regards the genuineness of the 
signature, it is not compulsory on the part of 
the trial Court to examine the expert before it. 
It has discretion in the matter and can issue a 
commission, but it will not do this simply for 
the reason that the expert resides beyond its 
jurisdiction as it is possible to obtain the ap¬ 
pearance of a handwriting expert in any Court 
bv payment of the necessary fees. 

'[P 27 C 2, P 28 C 1] 

(b) Evidence Act, S. 73 — Scope. 

1 lie Court lias power to compare .the alleged 
genuine signature with admittedly genuine 
signature to come to a conclusion from it. 

. CP 23 C 1] 

(c ) Practice — Mortgoge purporting to be 
in favour of three—Mortgagor's pleading 
and Court's finding being that only two 
wore real mortgagees and as such each en¬ 
titled to A of money due—Fact that guardian 
of one of these who is minor is ready to 
give the third cannot deprive minor of his A. 


Where names of three brothers appear as 
mortgagees in the deed but where the pleadings 
of the mortgagor and the finding of the Court 
aro that only two of them are real mortgagees 
and as such each entitled to 4 of tlie amount 
found due on the mortgage, one of the two 
who is a minor cannot bo deprived of his \ even 
though the guardian of the minor is prepared 
to give l/3rd to the third mortgagee. [P 28 C 2] 

A/. B. Kinkhede and T r . Kelkar —for 
Appellant. 

D. N. Khare —for Respondent 1. 

Judgment —Gondu, defendant 1. on 
6th May 1918 executed a mortgage deed 
in favour of three brothers, Balaji, 
defendant 2, Barku, plaintiff 1 and 
Motiram, the father of Tulsiram, plain¬ 
tiff 2. The suit was brought by Barku 
and Tulsiram on the allegation that the 
mortgagor had made payments to Balaji 
which Balaji was not sharing with the 
other mortgagees and that Balaji had 
finally accepted satisfaction of the whole 
debt by execution by the mortgagor of 
a new mortgage deed in favour of Balaji 
and his son Vistari, defendant 3. A 
decree for half the amount due on the 
mortgage has been passed in favour of 
Tulsiram alone. 

It was contended on behalf of the 
defendants that the payments were not. 
made to Balaji alone but to him and 
Motiram, and receipts have been put in 
purporting to lie signed by both. It 
has been found by both tho lower 
Courts that the signatures which pur¬ 
port to be those of Motiram are not 
genuine. The appellate Court remanded 
the case to give an opportunity to the 
defence to examine an expert in hand¬ 
writing as regards these signatures. 
An application was made for examina¬ 
tion of an expert at Delhi on commis¬ 
sion. The plaintiff objected on the 
ground that they could not afford to go 
to Delhi to cross-examine the expert. 
The trial Court took tho view that the 
remanding order allowed it no discre¬ 
tion in t he matter and that tho expert 
had to he called and examined before it. 
The defendants refused to call him and 
asserted their absolute right (which they 
do not possess) to a commission. The 
trial Court rejected tho application for 
a commission and the lower appellate 
Court has upheld the decision, though 
not apparently on tho ground that the 
trial Court had no discretion in the 
matter. 1 am of opinion that tho trial 
Court had discretion and could, if jt * 
wished, have issued a commission. ]j 
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am not, however, satisfied that it ought 
to have done this. The plea that the 
expert resides beyond tho Court’s juris¬ 
diction lias no force : it is possible to 
obtain the appearance of a hand¬ 
writing expert in any Court by a pay¬ 
ment of the necessary fees. If for any 
reason the expert had been unable to 
appear, then a case might be made out 
for issuing a commission ; but that was 
not the case here. It is pleaded that 
the plaintiffs did not need to go to 
Delhi for cross-examination of the ex¬ 
pert as the examination could have been 
conducted by interrogatories and cross¬ 
interrogatories. This again is not a 
valid plea. It is obvious that examina¬ 
tion of a witness before the Court try¬ 
ing the case is much more satisfactory 
than an examination on commission ; 
and wherever possible tho witness 
should be called and examined before 
the tiying Court. I decline now to 

lemand the case for the issue of a com¬ 
mission. 


and 

has 

but 

ob- 

ro- 

any 


Tho lower appellate Court, by com¬ 
parison of the signatures on tho receipts 
purporting to have been signed by 
Balaji and Motiram with admittedly 
genuine signatures of Motiram, has 
come to tho conclusion that the former 
are not genuine. It has been objected 
that the lower appellate Court was not 
entitled to compare the signatures 
come to this decision. Deference 
been made to S. 73, Evidence Act, 
that section is clearly against the 
jection, as it permits tho Court to 
•quire any person present to write 
words or figures : 

for tho purposo of enabling tho Court tc 
compare tho words or figures bo written with 

any words or figures alleged to have boor 
written by such persons.*’ 

It is cleai that tho Court has powoi 

I to make comparison and come to i con- 
elusion from it. I cannot, in second 
appeal, consider whether that conclu* 
sion is correct or not. I must tako it 
that the signatures are not genuine. 

If is contended on behalf of tho 
fondants that Barku, plaintiff 1, 
not really a mortgagee and that 
mortgagees were only Motiram 
iialaji That contention had boon 
ceptod by tho trial Court, Barku filo< 
no cross-objection in tho appeal b 
. Oondu to tho lower appellate Court am 
the finding that ho is not interested ii 


do 
wai 
tin 
anc 
ac 
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the mortgage stands. Tulsiram filed a 
cross-objection in which he claimed that 
a decree should have been passed for 
two-thirds of the amount found duo, 
and not only for a half, in favour cf 
himself and Barku jointly. It is new 
contended that Tulsiram claims only a 
one-third share in the mortgage and 
should only be given that share. I can¬ 
not agree. On the defendants’ case 
Motiram and Balaji had each a half 
share in the mortgage and tho fact that 
the guardian of Tulsiram, who is a 
minor, was prepared to allow a one- 
third share to Barku, who appears in 
the deed as a mortgagee, cannot deprive 
Tulsiram of the half share to which he 
is entitled by the defendants’ pleadings* 
and the findings of the Courts. 

It has been urged that, even though 
the payments have been made to Balaji, 
they hind the other mortgagees as they 
formed a joint family of which Balaji 
was the manager. It is said that this 
is admitted in tho pleadings of the 
plaintiffs on 10th March 1927. What 
tho plaintiffs then pleaded was that the 
brothers were joint with their uncle 
Ganpati and their stepbrother Devaji ; 
Gan pat i separated from tho rest in 1917 
and the brothers separated in 19L8 and 
that till separation Balaji was the 
manager. It is to bo noted, however, 
that the payments claimed to have been 
made by the mortgagor begin from 
Baisakh Badi IL 132S Fasli (26th April 
1919) so that there is no admission that 
tho payments were made to tho mana- 
goi of tho joint family. On tho abovo 
findings I dismiss tho appeal with costs, 

P.N./h.k. Appeal dismissed . 
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Kinkhede, A. J. C. 

Ch haganlal —Appellant. 

v. 

Goiind Ram and others —Respondents. 

T irst Appeal No. 116 of 1927, Decided 
on 28th October 1927, against decree of 
Addl. Dist. Judge, Khandwa, D/- 21st 
February 1927. 

(a) Civil P C , 0.41, R. 10—Making of 
order for security of coxts of appeal i» dix* 
crolionary with Court — Court will not gene* 
rally make order calling upon appellant to 
urmxh * rc ority where highly penal conic* 
quoncex will be entailed upon him. 

Thorc is in tho statute no provision which 
goes to tho length of casting on tho Court in 
every case tho obligation, as a matter of law, to 
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mako an order that security shall be given for 
costs of an appeal. It is a matter absolutely in 
the judicial discretion of the Court. It, there¬ 
fore, follows that in special circumstances, the 
Court may direct security to be given, but the 
Court is not bound to do 60 . Where highly 
penal consequences will bo entailed upon the 
appellant by the order, the Court would, as a 
general rule, not bo bound to make order for 
security of cr sts. [P 29 C 2] 

(b) Civil P. C , O. 44, R. 1—Granting of 
leave to appeal in forma pauperis involves 
that the case is fit to be placed outside the 
purview of O. 41, R. 10 — Civil P. C., O. 41, 
R. 10. 

Judges must ho presumed to bo conscious of 
their own powers and the limitations subject to 
which they can exorcise them. Therefore once 
the leave to appoal in forma pauperis is granted 
it could 1x5 legitimately inferred that there was 
prima facie ground for holding that the case 
fell within tho proviso to O. 44, R. 1. Under 
such circumstances it could fairly bo laid down 
that both propriety and consistency of law 
and procedure, demand that if a Court consi¬ 
ders any particular case to ho fit for granting 
tho leave, tho granting of tho leavo involves tho 
consequoncc, if not expressly, at least, by neces¬ 
sary implication that prima facie, that case is 
fit to bo placed outside tho purview of O. 41, 
R. 10: 42 Bom. 5; 3 Mad. GG and 17; M. L. j\ 

583; 43 Mad. 902, Cons: Other case law Referred • 

CP 31 C 1] 

7v. A. Potey — for Appellant. 

W. R. Purcinilc —for Respondents. 

Judgment.—This is an application by 
respondents for calling upon the appel¬ 
lant to furnish security for their costs of 
appeal and of the original suit under 
O. 41, R. 10, Civil P. C. In view of the 
affidavit which supports tho application I 
was on the point of passing a conditional 
order demanding tho security from the 
appellant. Rut as in tho meantime, tho 
appellant came and raised the point that 
•is ho was allowed to .'tppeal as a pauper, 
ho could not ho called upon to furnish 
security, I stayed my hands and gave 
the parties a date to argue the question 
whether security could be demanded 
from a pauper appellant. The appellant 
relies on Nussecrooddeen Biswas v. Ujjul 
Btswas (1), Mt. Jlafizan v. Abdul Karim 
(2), Khrrnraj Shrikrishnadas v. Kisan- 
lafa Surajmal (3), and Na?im v. Abdul 
llamid (l), in support of his contention 
that a security cannot he demanded. 
Tho respondents on the other hand rely 
on B. F. Saldanha v. Henry Hart (5), in 

support of t heir a pplicat ion for sec urity 

(1) [ i870) 17 W. R. Grt. ~ * 

(2) [1908] 12 0. W. N. 103—7 C T,.T. 312. 

(3) [1918] 42 Bom. 5=12 1. 0. G7=19 Bom. 
L. R. 771. 

(4) A. 1. U. 1922 Tj ah. 87 = 3 Lah. 30. 

(5) [1920] 43 Marl. 902=12 M. B. W. 333=58 
1. C. 791 = (1920) M. W. N. 534. 


I havo considered all tho cases cited 
also amongst others tho cases of Seshay- 
yangnrw. Jainulavadin (6), and Srini¬ 
vasa Sastrigal v. Suhra mania Aiyer (7), 
on which tho view taken in JR F. Sal¬ 
danha v. llenry Hart (5) is based, in 
addition to them 1 have also looked up 
tho cases of Jogendra v. Funindro (8), 
Maneckji Litnji Manclierji v. Goolbai (9), 
Ramsing v. Balubai (LO), Lahhmi Chand 
v. Gatto Bai (Li), Jiwan AH Beg v. Basa 
Ma 1 (12), Konammal v. Annadana Ja- 
daya Gou ndan , A. I. R. 1923 Mad. 204 
and Ma Saw v. Ma utig Shwe Gon % A.I.R . 
1923 Bang. 244 and several others here- 
in-after referred to, with a view to 
satisfy myself as to the principle which 
underlies the provision for demanding 
secu rity. 

It appears that the English law on the 
point is divergent. Some English cases 
make it obligatory on a Court to demand 
security on tho ground of poverty, while 
others treat it as purely discretionary. 
Leaving this divergence in the English 
law to itself, let mo turn to the Indian 
Statute. It appears that in enacting the 
provisions of O. 41, R. 10, and of tho 
corresponding sections of the old Civil 
Procedure Codes of 1877 and 1882, the 
legislature did nob lay down any hard 
and fast rule in regard to this matter. 
It could, therefore be reasonably stated 
that there is in the Indian statute no 
provision which goes to the length ofl 
casting on the.Court in every case the 1 
obligation, as a matter of law, to -make' 
order that security shall he given foi 
costs of an appeal. It is a matter ab-j 

in the judicial discretion of the! 
Court. It, therefore, follows that in 
special circumstances, tho Court may 
direct security to he given, b;-:t the Court 
is not bound to do so. Where highly 
penal consequences will he entailed upon 
the appellant by tho order, the Court 
would, 1 think, as a general rule, not be 
bound to make order for security of costs. 

It is on this principle that it has been 
held i?i Ind ian Courts that mero proverty 
is no ground for requiring an appellant 
to g ive security for tho costs of tho 

(G) [1881] 3 M id. GG. 

(7) [1907] 17 M. B. J. 583. 

(8) [1871] 18 \V. R. 102. 

(9) [1878] 3 Bom. 211. 

(10) [1903] 5 Bom B. R. GG 1. 

(11) [1887 ] 7 All. 542=(1885) A. W. N. 127. 

(12) [1880] 8 All. 203 =( 188G) A. W. N. 310 
(F.B.). 
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appeal: Maneckji Limji Mancherji v. 
Goolbai (9) and Lakhmi Chatid v. Gatto 
Bai (11). But the Full Bench of the 
Allahabad High Court in Jiwcin Ali Beg 
v. Basa Mai (12), has laid down the 
salutary rule in very guarded terms that 
the mere fact of poverty of the appel¬ 
lant standing by itself and without re¬ 
ference to any general facts of the case, 
ought not to be considered sufficient 
alone to warrant his being required to 
furnish security for costs. There are 
cases in which it has been held that a 
Court will as a general rule demand 
security for costs from a poor or insol¬ 
vent appellant if it is proved to the 
satisfaction of the Court that the appel¬ 
lant is not the real litigant but a mere 
puppet in the hands of the others who 
are able to furnish security Jogendra v. 
Funindro (8), Khajah Assenoollajoo v. 
Solomon (13) and Bomanji v. Nusser - 
tuanji (14). In the last mentioned case, 
where the following dictum of Bowen, 
L. J., in Cowell v. Taylor (15) (at p. 38) 
was relied upon: 

“that, in order to prevent abuse, if an insol¬ 
vent sues as nominal plaintiff for the bonofit of 
somebody else, he must give security,” 

a security was demanded from a father 
an undischarged insolvent, who was 
suing as a co-plaintiff with his minor 
daughter for damages for the defendant's 
breach of his promise to marry her, on 
the ground that the suit was really the 
father’s suit, and that he was seeking to 
make money out of his daughter’s en¬ 
gagement. This view of law may even 
be justifiable on the ground that every 
Court has inherent jurisdiction to pre¬ 
vent abuse of its process or power, as 
once held in TJarinath v. Ram Kumar 
(16), or may not bo so justified as re¬ 
cently held in Bhairabendra Narain v. 
Udai Narain (17), at pp. 864 to 866 of 50 
Cal., on the ground that inherent juris¬ 
diction cannot bo invoked in matters for 
which the Codo does actually provide. 
But it goes to show that the Court’s dis¬ 
cretion in this matter is to bo regulated 
by statutory provision as applied to the 
circumstances of each case, if not by an 
appeal to its inherent powers. 

(181 [1887] 14 Cal. 538. 

(14) [1903] 27 Bom. 100=5 Bom. L». R. 113. 

(15) [1885] 31 Ch. D. 34=55 L. J. Cb. 92=34 
W. R. 24=53 L. T. 483. 

(16) [1914] 18 C. W. N. 119=20 I. C. 703=19 
C. L. J. 59. 

(17) A. I. R. 1921 Cal. 251=50 Cal. 853. 


1930 

Now if we turn to the specific provi¬ 
sions of O. 33, Civil P. C., it will be seen 
that they are enacted with the object of 
enabling a person who may bo too poor 
to pay even the initial institution fee 
payable to the Crown, to bring and pro- 
secutesuits without such payment: Jo- 
tindra v. Dwarka (18) at p. 115. They lay 
down certain conditions, and restrict the 
Court’s power to grant leave to a person 
to sue as a pauper, and also safeguard 
the interests of the Crown by further 
reserving to the Court the power to even 
dispauper the person, on proof of facts 
showing that he has abused the privilege 
or concession. If leave were applied for 
to prefer an appeal in forma pauperis 
the applicant has to satisfy the require¬ 
ments of O. 44, B. 1, Civil P. C , which 
imposes some additional conditions and 
limitations subject to which the leave 
can be granted. 

In the case of Ambaji v. Hanmantrao 
(19), where a pauper plaintiff was or¬ 
dered by the trial Court to pay the 
defendant in cash the costs occasioned 
by an amendment of the plaint, and his 
suit was dismissed in default of such 
payment, it was held that the order was 
wholly improper. The principle under¬ 
lying this decision appears to bo that 
onco a person is held to bo a pauper, in 
the sonso that lie is not possessed of 
sufficient moans to pay oven the fee 
prescribed by the law, prima facie there 
is no ground for the Court, unless he is 
actually dispaupered, to expect him to 
make any cash payment of costs occa¬ 
sioned by an amendment of the plaint. 
If I may add with propriety, I may 
say, that by a parity of reasoning, the 
Court will still less be justified in 
ordering such person to find security for 
the costs of the suit or appeal. At this 
stage I may consider the ratio decidendi 
of the case Khcmraj Shrikrislinadas v. 
Kisanlala Surajmal (3). It was based 
on a view taken in an English case 
. Wille v. St. John (20), in which the 
Master of the Bolls had ruled that the 
grant of permission to appeal in forma 
pauperis rondorod a provious order to 
give security for costs no longer opera¬ 
tive. The Judges of the Bombay High 
C ourt deduc ed the further_conc lusio n 

18) [1893] 20 Cal. 111. 

19) A.I.R. 1922 Bom. 885 = 17 Bom. 101. 

(20) [1910] 1 Ch. 701=79 Jj. J. Ch. 409=26 

T.Ij.R. 405=51 S.J. 457=102 L. T. G17. 
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that the provisions of O. 44, Civil P. C. 
by their very nature exclude the appli¬ 
cation of O. 41, R. 10, to pauper appel¬ 
lant. Much could be said in support of 
tho correctness of this conclusion in 
view of the proviso to R. 1, O. 44. 
This proviso is mandatory and is a 
.necessary safeguard intro¬ 
duced by the legislature for the bene- 
lit of litigants who find themselves op- 

? )osed by paupers : Rajcndra v. Gopal 
21). That proviso casts upon the Court 
a duty to see before it grants leave to 
appeal as a pauper that tho judgment 
and decree appealed against is contrary 
to law or to some usage having the force 
of law or is otherwise erroneous or un¬ 
just. Thus it is a sufficient safeguard 
against any frivolous or vexatious appeals 
which involve no question of law, but 
challenge findings of facts merely, being 
allowed to be preferred in forma pauperis. 

Judges must be presumed to be cons¬ 
cious of their own powers and the limi¬ 
tations subject to which they can exer¬ 
cise them. Therefore once the leave to 
appeal in forma pauperis is granted, it 
could be legitimately inferred that there 
was prima facie ground for holding that 
tho case fell within the proviso of R. 1 
of tho said order. Under such circum¬ 
stances, it could fairly be laid down that 
both propriety and consistency of law 
and procedure, demand that if a Court 
considers any particular case to be fit for 
granting the leave, tho granting of the 
leave involves the consequence, if not 
expressly, at least, by necessary implica¬ 
tion, that, prima facie, that case is fit to 
be placed outside the purview of R. 10, 
O. 41, Civil P. C. For otherwise, the 
leave once granted though not expressly 
withdrawn, would be rendered prac¬ 
tically nugatory, by the inconsistent ac¬ 
tion of the Court in subsequently asking 
tho very appellant to whom it granted 
the leave to appeal as a pauper, to fur¬ 
nish security for costs. It ought to be 
the duty of every Judge to see that tho 
machinery of the Court is not so availed 
of by ono party to a suit or appeal or 
other proceeding, as to place his opponent 
on the horns of a dilemma and even to 
land him in a difficult and inconsistent 
position. 

Although tho cases of Scshay ganger v. 
Ta inulci vadin (G) and Srinivasa Sr /stricja 1 
VjjSuhra mania Ai y er (7) affirm tho Co nr t’s 

(21) A. 1. It. 1025 Pat. 4 12—1 Pat. G7~ 


jurisdiction to demand security for costs 
from an appellant permitted to appeal in 
forma pauperis, they do not go the length 
of laying down tho unqualified proposi¬ 
tion that a security for costs must neces¬ 
sarily bo demanded from him as I will 
presently show. As a matter of fact, in 
both those cases, applications for secu¬ 
rity for costs wore disallowed. In 
Seshayyangar v. Jainulavadin (G), the 
Judges observed at p. 67 : 

seeing that a Jsuitor should not be 
allowed to appeal in forma pauperis unless there 
is prima facie ground for believing that there 
are substantial grounds of appeal, and that it 
would ordinarily defeat the intention of the 
law if a pauper were called on to find security, 
wa hold that very special grounds should bo 
shown to induce the Court to call on him to 
find security ; and that if it were shown that 
tho paupers were mere creatures in tho hands 
of persons well able to find ecurity, the order 
would not be improper." 


In support of this proposition they 
relied on Jogcndra v. Funindra (8), al¬ 
ready cited. The same view was taken 
in Shrinivasa Sastrigal v. SubramanicL 
Aiyer (7), where it was laid down that 
though a Court has jurisdiction to demand 
such security, yet an order will not be 
made except under very special circum¬ 
stances. In the case of B. F . Saldanha v. 
Henry Hart (5), there is absolutely no 
discussion to show how tho view taken 
by the Bombay High Court is erroneous. 
This later Madras High Court case simply 
confirms the view all along taken by 
that Court and does nothing more. Tho 
report is also so very brief that it is not 
possible to know from it, that the order 
demanding security was passed in that 
case even in the absence of special cir¬ 
cumstances. There is, therefore, no 
ground to infer that B. F. Saldanha v. 
Henry Hart (5), lays down unqualified 
proposition that a security for costs could 
or should necessarily be demanded from 
a pauper appellant. 

Tho Lahore High Court in Nizim v. 
Abdul Ilamtd (4), interfered under Cl. (c) 
and not Cls. (a) and (b) of S. LL5, Civil 
I\ C., with an order demanding security 
from a pauper appellant, on the ground 
that in passing such an order, the Court 
bolow had acted in tho exercise of its 
jurisdiction illegally and with material 
irregularity. In this state of the case- 
law of Indian Courts on this point, I 
must remark that the different High 
Courts without disagreeing as to tho 
principle underlying such an order, differ 
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only as to their stand-point of viewing 
at the question ; some look at it from 
the point of view of the impropriety, and 
some of the illegality, of the order, while 
others consider it from that of the ab¬ 
sence of special circumstances justifying 
the order, but none have gone the length 
of holding that the order is ultra vires 
or void for want of jurisdiction. Look¬ 
ing at the case from whatever point of 
view, 1 can confidently say that no satis¬ 
factory reasons have been made out for 
directing the pauper appellant in this 
case to furnish security for the respon¬ 
dents’ costs of this appeal or of the 
original suit. 

P.N./r.K. f Order accordingly. 
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Jackson, A. J. C. 

Chogalal —Defendant—Appellant. 

v. 

Malkarjunappa — Pla in t i IT — Respon¬ 
dent. 

Second Appeal No. 157-B of 1928, Deci¬ 
ded on 20th September 1929 against 
decree of Dist. Judge, Amraoti, D/- 17th 
February 1928 in Civil Appeal No. 108 
of 1927. 

Transfer of Property Act, S. 55 (4) (b)— 
Scope. 

Section 55 (4) b), in giving the vendor a charge 
upon the property sold for tho unpaid purchase 
money with interest thereon, gives the interest 
by way of damagos : [p 32 C 2] 

M. B. Niyogi — for Appellant. 

M. B. Kinkhcdc —for Respondent. 

Judgment. —Tho father of Malkar¬ 
junappa, the plaintiff, had mortgaged for 
Rs. 5,000 on 25th September 1914 a house 
and other property with one Tanba. On 
7th July 1920 Malkarjunappa sold tho 
house to Chogalal, the defendant, for 
Rs. 4,000 and received Rs. 300 in cash, 
Chogalal undertaking to pay tho balance 
of Rs. 3,700 to Tanba towards satisfac¬ 
tion of the mortgage debt. Chogalal did 
not make the payment to Tanba in spite 
of notices given to him hy Malkarjunappa 
until 14th October 1925 when ho paid 
Rs. 4,865, that is Rs. 3,700 with interest 
at G per cent per annum. Malkarjunappa 
has now sued him to recover interest at 
the rate of 2 per cent per mensem and 
has been given a decree allowing him 
interest at tho rate of 1 per cent per 
mensom. 

It has been argued on behal of the 
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appellant-defendant that the suit is not 
one by an unpaid vendor but merely a 
suit for damages. Reliance is placed 
upon Abdulla Beary v. Manimali Beary 
(1), in which it has been laid down (at 
p. 450) that a promise to pay a stranger 
is a mere covenant, the breach of which 
must bo compensated in damages, and 
that there is no occasion for the statu¬ 
tory charge in favour of- the unpaid 
vendor to arise. That decision has been 
expressly overruled in Sivasubramania 
Ayyar v. Subramania Ay par (2), where 
it is held that, though a purchaser under¬ 
takes to pay a part of the consideration 
to a stranger, S. 55, sub-S. 4, Cl. (b), 
T. P. Act, still applies. For purposes of 
the present case, it seems to me im¬ 
material which view is correct. S. 55, 
sub-S. 4, Cl. (b), in giving the vendor a 
charge upon the property sold for the 
unpaid purchase money with interest 
thereon, seems to me to give the interest 
hy way of damages ; and in tho present 
case, the unpaid balance having been 
paid, tho vendor is now only entitled to 
claim interest from the purchaser. The 
purchaser has, in fact, accepted his lia¬ 
bility to pay interest by paying it at the 
rate of 6 per cent per annum when he 
mado his payment of Rs. 4,865 on 14th 
October 1925, and it is merely the rate 
of interest that is in dispute. The ques¬ 
tion is whether interest at 6 per cent 
per annum gives tho vendor reasonable 
compensation for the delay in payment. 

It is urged that, by reason of the ope¬ 
ration of tho rule of damdupat, tho 
vendor has suffered no loss. The calcu¬ 
lations on which this argument is based 
is set out in para. 2 of the lower appel¬ 
late C ourt s judgment. 1 do not consider 
that tho amount tho vendor had even¬ 
tually to pay to his mortgagee is the only 
matter to bo considered ; but having re¬ 
gard to tho circumstances of this case, 

I fool that tho purchaser has sulliciontly 
compensated Ins vendor by including 
interest at 6 per cent in tho payment ho 
eventually made. I allow the appeal. 
Iho suit will bo dismissed with costs in 
all throe Courts. 

P.N./R.K. Appeal allowed. 


(1) [1910] £3 Mad. 440=5 I. C. 87 = 7 M. L. T* 
376. 

(2) [1910] 39 Marl. 997=31 M. Li. J. 530=4 
M. L. W. 415=37 I. C. 429=(191G) 2 M. 
W. N. 30G (F.B.). 
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Staples, A. J. C. 
Nanhe —Applicant. 



Municipal Committee , Jubbulpore * — 
Non-Applicant. 

Criminal Revn. No. 167 of 1929, De¬ 
cided on 19th August 1929, from order 
of Sess. Judge, Jubbulpore, D/- 6th 
March 1929, in Criminal Revision No. 10 
of 1929. 


(a) C. P. Municipal Act, S. 218 — Police 
officer authorized to make complaints by 
committee — Police officer making complaint 
and not committee is complainant. 

Where ft polico officer is authorized under 
S. 218 by the Municipal Committee to make 
complaints with regard to offences under the 
Municipal Act, that police officer making fcho 
complaint and not the committee is to bo 
regarded as complainant. [P 33, C 2] 

(b) C. P. Municipal Act, S. 218(2) — Commit¬ 
tee delegating authority to public servant 
by virtue of his office — Such public servant 
acts in his capacity as public servant when 
making complaint and his personal atten¬ 
dance in Court for examination is not neces¬ 
sary—Criminal P. C., S. 200, proviso (aa). 

As a Municipal Committoo is empowered to 
delegato its authority of making complaint 
under S. 218 (2), when such authority is delega¬ 
ted to a public servant by virtue of his office and 
not by name, he acts in his capacity as a public 
servant when making a complaint within the 
meaning of S. ^ 00 , proviso (aa), Criminal 
P. C., and his personal attendance for exa¬ 
mination is not necessary. [ p 34 0 1 J 

(c) Penal Code, S. 21—Scope. 


A corporation such aa a Municipal Commit 
tee, is not a public servant though the mem 
hors forming tho corporation are publi 
servants. fp 34 q 2 

(d) C. P. Police Act, S. 23 —Scope. 

I I 10 Municipal Committoo is a compctcn 

authority within tho moaning of S. 23. [P 34 Cl 

J. Sen —for Applicant. 

N ; (r. Bose and G. P. Dick — for Non 
Applicant. 

Order. Tho applicant Nanhe ha: 
appliod for revision against the orde 
of tho Sessions Judge, Jubbulpore, disinis 
sing the applicant’s application fo 
revision against an order of tho llono 
laiy Magistrate, Jubbulpore. A com 
plaint was filed against the applicant ii 
the Court of the Honorary Magistrate 
Jubbulpore. under soction L78 (5) Q f tin 
Municipal Act: Tho complaint was on i 
printed form and was signed by ; 
police officer, City Superintendent Bant 
singh. I pon tho complaint being rocei 
yod the Magistrates ordered process t 
issue against tho applicant. Tho cas 
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was adjourned on several hearing’s, hut 
at tho hearing of the 22nd December 
1928, the pleader for the applicant 
asked that Santasingh, the City Superin¬ 
tendent, must attend in person. The 
Court, however, 'held that his appear¬ 
ance was not necessary as Ps. 200 (aa) 
and 217, proviso, Criminal P. C. 
gave ample authority that his 
presence might he dispensed with. 
The case was then fixed for evi¬ 
dence on 22nd January. In the mean¬ 
time the applicant made an application 
for revision to the Sessions Judge, conten¬ 
ding that the provisions of S. 200, Crimi¬ 
nal P. C., we ro imperative and that 
Santsingh ought to have been examined 
and that, if lie did nob appear, the case 
should have been dismissed under S. 217 
of tho Code. It was further contended 
that Santsingh was not a public servant 
for the purposes of the Municipal Act 
and that when he filed a complaint 
under the Municipal Act lie did not act 
in the discharge of his official duties. 

The Sessions Judge held that, as the 
City Superintendent had been authorized 
under S. 2L8, Municipal Act, by the 
Municipal Committee to make com¬ 
plaints with regard to offences under 
sections of the Municipal Act, the 
Municipal Committee was really tho 
complainant. He further held that a 
Municipal Committee was a corporate 
body composed of Municipal Commis¬ 
sioners and that unler S. 21, I. P. C., 
a Municipal Commissioner is a public 
servant. From this the Sessions Judge 
reasoned that it could he held that the 
Municipal Committee which was com¬ 
posed of public servants is itself as a 
corporate body, a public servant. The 
Sessions Judge therefore gave his opi¬ 
nion that tho Municipal Committee 
was a public servant and that therefore 
the agent who was appointed to repre¬ 
sent them in filing a complaint in Court 
need not he examined as provided under 
S. 200 (aa), Criminal P. C. 

Before mo it was admitted by the 
Standing Counsel, who appeared for the 
Crown, that the view taken bv Mr 
Wood word, that the complainant was 
the Municipal Committee, was wrong 
and that the complaint was really hv 
Santsingh the City Superintendent. It, 
P, however, contended that Santsingh 
was a public servant and therefore his 
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examination was not necessary. The 
learned counsel for the applicant con¬ 
tended that Sautsingh was only a public 
servant as a police officer and in dis¬ 
charge of his duties under the Police 
Act, but that he was not a public ser¬ 
vant when making a complaint under the 
Municipal Act, nor could the making of 
such a complaint be said to be in the 
discharge of his official duties. I am 
clearly of opinion that this view is 
wrong and that as a Municipal Commit¬ 
tee is empowered to delegate its autho¬ 
rity of making complaints under S. 218 
(2), Mu nicipal Act, when such authority 
is delegated to a public servant by virtue 
ol his office and not by name, he acts in 
his capacity as a public servant when 
making a complaint within the meaning 
of S. 200, proviso (aa), Criminal P. C., 
It is further clear that a police officer is 
a public servant under clause 8, 
S. 21, I. P. C., and ono of the duties 
mentioned in that clause is to give infor¬ 
mation of offences. I would further 
point out that under S. 23, Police Act, it 
is the duty of every police officer to obey 
and execute all orders lawfully issued to 
him by any competent authority and 
therefore a police officer is bound by that 
section to make complaints when autho¬ 
rized to do so by a Municipal Committee 
under S. 218, Municipal Act, as the 
Municipal Committee must be hold to be 
a competent authority within the moan¬ 
ing of S. 23, Police Act. 

I am of opinion, then, that the view 
taken by the Bench of Honorary Magis¬ 
trates is correct that the complaint was 
by Santsingh, but that Santsingh was a 
public servant and was acting in the 
discharge of his official duties in making 
the complaint and that therefore his 
,personal attendance of examination was 
|not necessary undor S. 200 (aa), Crimi¬ 
nal P. C., nor was the complaint liable 
to be dismissed according to the proviso 
of S. 247 of the Code. I would only 
vld that, in my opinion, the view taken 
oy the Sessions Judge, that the com¬ 
plaint was by the Municipal Committee 
and not by Santsingh, is incorrect Snd 
that also the view propounded by him 
that a Municipal Committee is a public 
sei van t, is incorrect. A corporation 
such as a Municipal Cominitteo, is not a 
public seivant though the members for¬ 
ming the?corporation are public servants. 
1 therefore dismiss the application for 


revision and send the case back to the 
Honorary Magistrate for decision accor¬ 
ding to law. 

P.N./R.K. Revision dismissed . 
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Jackson, A. J. C. 

Govi nd —Appellant. 

v. 

Sonba —Respondent. 

Second Appeal No.'175-B of 1928, De¬ 
cided on 16th Octobor 1929, from order 
ol Dist. Judge, Amraoff, D/- 30th April 
1928, in Misc. Appeal No. 1 of 1928. 

(a) Provincial Insolvency Act, S. 39 — 
Insolvent permitted to mortgage his property 

to petitionin' creditoi-Mortgage effect — 

On date of hearing parties absent—Order 
filing proceedings in default is not order 
annulling adjudication. 

An insolvent was given permission to mort¬ 
gage his property to the petitioning creditor 
and he did so, but thereafter none of the parties 
appeared on the day fixed for hearing and the 
Court passed an order “Parties absent. It is 
said that the case is settled out of Court. Pro¬ 
perty be released. Proceedings filed. 

Held: that the ordor did not amount to an 
order annulling the order of adjudication. 

[P 35, C I] 

(b) Provincial Insolvency Act, S. 53 — 
Though transfer by transferees of insolvent 
cannot he impeached in insolvency proceed¬ 
ings it cannot be said that it cannot be im¬ 
peached at all. 

Section 53 applies only f-o transfers by the 
insolvent and not to transfers by transferees of 
the insolvent. Thus though a mortgage by the 
vendee of the person adjudged insolvent can¬ 
not he impeached in insolvency proceedings, it 
cannot he said that it cannot be impeached 
at all. [p 83 , o 1] 

D. 7\ Mangalmurti —for Appellant. 

T. L. Skeodc —for Respondent. 

Judgment.—In tiffs case ono Sonba 
sold his property on 31st January 1916 
to Sheoram. On 1st May 1916 Nara- 
yan Baliram Ganorkar applied for ad¬ 
judication of Sonba as an insolvent.* Ho 
was adjudged insolvent on Lst December 
19L7 bub prior to that, on 16th January 
1917, Shoor am had mortgaged the pro¬ 
perty to ono Baliram. On 6th December 
1923 Bxliram having foreclosed his morb- 
gxgo obtained possession of bhe proporby. 
On 9th April 1925 Narayan applied to 
have the sale by Sonba to Sheoram 
annullod. Not only that, he also ap¬ 
plied to have tho mortgage to Sheoram 
and the foreclosure decree obtained by 
him anYmllod as well. His application 
has been rejected by both tho lowor 
Courts, and rightly, as far as tho mort- 
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gage to Sheoram and the decree obtained 
by him are concerned. 

Of the points arising in this appeal 
I shall first deal with one raised on 
behalf of the mortgagee, who argues 
that Sonba is no longer an insolvent. 
It appears that during the insolvency 
proceedings Sonba applied to the Court 
for permission to mortgage his property 
to the petitioning creditor in full satis¬ 
faction of the latter’s claim and that the 
Court gave its consent. It is argued 
that there was thus a composition which 
terminated the insolvency proceedings, 
which can only ho reopened if the Court 
re-adjudges Sonba to bo an insolvent 
junder S. 40 of the Act. I cannot, how¬ 
ever, hold that the insolvency proceed¬ 
ings terminated; Sonba was given per¬ 
mission to mortgage his property to the 
petitioning creditor and ho did so, hut 
^hereafter none of the parties appeared 
before the Court on the next day fixed 
for h oaring, 9th July 1921, on which the 

iCourt recorded the following order: 

\ “Parties absent. It is said that the case is 
settled out of Court. Property be released. 
Proceedings filed." 

This does not amount to an order 
annulling the order of adjudication under 
S. 39, Provl. Insol. Act, which requires 
the Court to embody the terms of a 
composition in an order and annul the 
order of adjudication. That being my 
view, it is still open to the petitioning 
creditor to apply to have the sale in 
favour of Sheoram annulled, 
i Both the lower Courts have rightly 
held that S. 53, Provl. Insol. Act, applies 
only to tho transfers by the insolvent 
jand not to transfers by transferees of 
,tho insolvent. Having come'to tho con¬ 
clusion that tho mortgage by Sheoram to 
I Bali ram cannot he impeached in insol¬ 
vency proceedings, the lowor Courts 
have erroneously jumped to the conclu¬ 
sion that it cannot be impeached at all 
ind that it would ho futile to annul tho 
sale by Sonba to Sheoram. In conse¬ 
quence, tho validity of that sale has not 
been really enquired into and I cannot 
uphold the decision rejecting tho appli¬ 
cation in respect of it. Tho orders of 
tho lower Courts are set asido and tho 
caso must go hack lo the first Court for 
a fresh decision. Costs of this appeal 
will he co3ts in tho proceedings 1 fi¬ 
lls. 15 as pleader’s fee. 

r.'N./R.K. Cane remanded . 
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Mohiuddin and Macnair, A. J. Cs. 

Mt. Sarjabai — Plaintiff—Appellant. 

v. 

Gangaram and others —Defendants — 
Respondents. 

Second Appeal No. 633 of 1921, Deci¬ 
ded on 3rd December 1928, from a decree 
of Dist. Judge, Bhandara, D/- 23rd 
September 1921, in Civil Appeal No. 5 
of 1921. 

la) Practice—Court must in appeal consi- 
sider plea of law even though not raised in 
first Court. 

Por Hallifax , A. J. C . —There is no justifica¬ 
tion for a rofusal -to consider a plea of law that 
tho parties boing Goods are not governed by 
the Hindu law, in appeal in tho fact that it is 
not raised in the first Court. It is the business 
of tho Court to discover tho law applicable to 
tho facts laid before it even without the aid 
of suggestions made to it by the parties in the 
form of pleas. [P 37 c 1J 

(b) Hindu Law—Applicability — Gonds— 
Hindu Law cannot be applied to Gond family 
unless it is shown that it has adopted rules 
of Hindu Law. 

Por II alii fax, A. J . C.—Before tho Hindu 
Law can be applied to a Gond family, it is for 
tho parties to plead and prove that they have 
adopted some or all of tho rules of that system 
of law: A. I. R. 1923 Nag. 317, Foil. 

[P 37 C 1 ] 

(c) Impartible Estate — Dispute whether 
property is impartible or not—Onus lies on 
party alleging existence of custom different 
from ordinary law of inheritance by which 
estate is descendible to single member and 
as such impartible—Evidence Act, S. 101. 

Where there is a disputo with respect to an 
estate being impartible oi otherwise, tho onus 
lies on tho partv who alleges tho existence of a 
custom different from tho ordinary law of in¬ 
heritance according to which custom the estate 
is to be held by a single member and, as such, 
not liable to partition. In order to establish 
that any estate is impartible, it must bo proved 
that it is from its nature impartible and des¬ 
cendible to a single person, or that it is im¬ 
partible and descendible ,by virtue of a special 
custom: A. I. R. 1928 P. C . 10, Foil. 

[P 39 C l] 

(d) Hindu Law — Succession — Zamindari of 
Sadak Arjuni, Bhandara District — Joint 
family lav/ applies. 

The law governing tho doscont of tho zamin¬ 
dari of Sadak Arjuni, Bhandara District, is 
that which governs the estate held by a joint 
Hindu family. [P 40 G 1 ] 

(c) Presumption—Zamindari estate. 

There ran be no presumption that the estate 
because it is admittedly a zamindari is govor- 
nel by the rules of primogeniture. [p .jo G lj 

C. 13. Parakah —for Appellant. 

(r. P. Dick — for Respondents. 

Order of Reference. 

Hallifax, A. J. C. — The suit out of 
which this appeal has arisen relates to 
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the Z am in dari of Sadak Arjuni in the 
Bhandara District and so much as we 
need to know of the genealogy of the 
Raj Gond family to one or more of whom 

it belongs is sob out in the followin'* 
table: ° 
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waji, and Jhitu as holding a one-twelfth 
or one anna four pie share each, though 
it is difficult to imagine how that came 
about. _Lo establish their claim to a 
shaie Dewaji and *Jhitu chose the in- 
diioct method of selling a 24th or eight 


Koba, (Kodu) 


Muni* 

i 


i 

M.inula 


K\r insja 


An antra m 


I 

D.isru 


i 


Koksha 


Umrao 

. i 

Sarjatai = 
Rxralal Bipu 
(uied on IStb 
.November 
1917) 


Rupsha 

i 


i 

Ghame3ha 

I 

I 

ILiksb x 


i 

Na wals ha 

I 

Shukal (K\l) 


Shankarsha 


I 

Soma 


I 


Jhi ngria 


i. 

Da’ib.i 


I Da waji 

Do . a a 

I 

Tilhu 

I 

B isautalal. 


I 

Jhitu 

I 

Lulu. 




S h ra wa n 

I 

It osh wantlal 


I 


Sampat 


: l 

Gajn 


Iiijti 


The estate, which consists of ten 
villages and is of some antiquity, has 
been held and managed all along by the 
head of the family whether as solo owner 
or on behalf of other cosharers. Umrao 
Bapu died before his father and the 
successive holders of the estate after 
Talwarsha were Koba, Mukasi, Anant- 
rana and Ramlal Bapu. The members of 
the family who survived Ramlal Bapu 
on his death on 18th November 1917, 
were his widow Sarjabai and his father’s 
second cousins, Shankarsha and Soma, 
sons of Rupsha, and Dewaji and Jhitu 
sons of Shukal with Yeswantlal grand¬ 
son of Soma, Gaju and Biju sons of 
Dewaji, and Dutu son of Jhitu. 

Now whatever the personal.law govern- 
ing the family may he, it is clear that wo 
are concerned only with the two sons of 
Rupsha and the two sons of Shukal, 
even it it weie a joint Hindu faruilv, as 
it was held to be in the lower appellate 
Court, the shares of the others would bo 
included in the shares of those four, who 
would also adequately represent them. 
Saijabai claims to be the sole owner of 
the estate and her claim is supported by 
Shankarsha and Soma, who were the 
second branch of the family till Ramlal 
Bapu diod and are now the senior branch 
It is contested by Dewaji and Jhitu and 
then sons, who are now tho junior of 
the two branches that are loft. 

Tlio yocords .at present show Sarjabai 
as holding a two-thirds sharo in tho 
zamiiilari and Shankarsha, Soma, Do- 


pie share in each of eight of tho 10 
villages of Ganu Kolili and Atmaram 
Kohli by a sale deed executed on 8th 

B al o noo 918, for a consideration of 

Rs. 2,000. 

The plaint in tho suit was presented 
on 13th May 1919, by Sarjabai. She 
prayed for a declaration that, as the 
whole zamindari belonged to her and 
was impartible and inalienable, the salo 
deed of March 1918, was void, and for 
lestoration ot possession to her of the 
eight pie shares it purported to sell. 
\\ ho is at present in possession of these 
shares is uncertain, but it appears that 
they have not yet been banded over to 
tho purchasers. It has been held in the 
Courts below that tho zcmindari is an 
ordinary partible estate, held by a joint 
Hindu family consisting of tho parties 
to this case other than tho two Kolili 
defendants, and the suit and the appeal 
havo been dismissed. 


~ The last of the reliefs claimed in tho 
plaint 13 an offer to repay tho Rs. 2,000 
paid by tho purchasers to tho other do- 
fondants if it be hold that tho salo 
cannot he set aside without it. This 
otTor has been treated in both tho Courts 
jelow as a claim to pre-emption, which 
was naturally rejected in tho first Court, 
and in tho lower appellate Court was 
withdrawn though it was never really 
thero to withdraw. It was nothing 
more than an oiler, tho more creditable 
to the plain till from its uncommonness, 
to deal fairly and equitably with the 
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purchasers in the event of the sale being 
set aside. 

The first and most obvious mistake in 

tho judgment of the learned District 

Judge lies in regarding this Raj Gond 

family as governed hy the Hindu Law 

of the Mitakshara, and in considering 

further that two Hindus are proved to 

be still joint by tho fact that one is tho 

son of the other’s second cousin and 

there has never been an actual division 

of the family estate, though they have 

lived in different villages and have not 

actually enjoyed any property jointly 

for many vears if not for generations. 

•> * 

As to the personal law governing tho 
family, at tho very end of tho judgment 
it is said : 

“ Tho plea now taken in tho additional 
grounds of appeal that the parties wore not 
governed hy the Hindu Law being Goads was 
not raised in tho lower Court. It does not 
also seem to have any relevancy in this claim.” 

As will he shown later, the question 
whether the Hindu Law does or does not 
apply, has not a great bearing on tho 
case, hut it certainly had a very 
great bearing on what the learned 
Judge regarded as tho case. There is 
also no justification for a refusal to 
consider a plea of law of that kind in 
(appeal in the fact that it was not raised 
in tho first Court. On tho contrary, it 
is the business of tho Court to discover 
the law applicable to the facts laid be¬ 
fore it by the parties, even without the 
aid of suggestions made to it by tho 
parties in the form of pleas. 

But it is quite clear that tho family 
is not governed hy the Hindu Law at 
all on tho principles explained by a 
Bench of this Court in Vithoba v. Lai 
Singh (L). It is a Gond family, and 
before tho Hindu Law could be applied 
to it, it was for tho parties to plead, if 
they wished, and prove, if they could, 
that it had adopted some or all of tho 
rules of that system of law. 

Now there is nothing in the plaint 
that even suggests that Hindu Law 
governs the family or tho case. Tho 
only references to that law in any part 
of tho case oxcopt tho judgments, aro to 
be found in the following two passages 
in tho written statement fdod bv tho 
contesting defendants on Lst September 
1010 . 

1 . 41 Tli' numerous ami important estates in 
tho Hh andara District aro hold frco of special 

(l) A. I. :IL~r.)2 n^ag7 317 = 1 f J N.L. K. 101. 


conditions and aro 1 prima facio liable to the 
ordinary rulos of Hindu Law so far as transfer 
and succession are concerned. 2. Although 
plaintiff is a 10 annas, 8 pies recorded co- 
sharer in the zamindari, she has only a right of 
maintenance in tho zamindari, and she cannot 
bo a cosharor of tho zamindari under tho 
Hindu Law so as to acquire a right of suit 
against defendants 1 and 2.” 

The first passage refers only to the 
nature of tho estate, not to tho family. 
It is clear also that the word Hindu was 
used through carelessness for the word 
general or ordinary, at least one of the 
estates mentioned is held by a Mussal- 
raan family and there may he others 
held by families that are not Hindu. 
Tho second passage states a fact which 
is ovident that tho family or the estate 
does nob follow the rules of Hindu Law 
at a 11 * 

But the result is tho same whether 
we apply the Hindu Law, or any other 
law as Dewaji and Jhitu would still 
have a share in it represented by more 
than eight pies, if it is partible. Under 
the Hindu Law, as it is quite obvious 
that they were not joint with Ramlal 
Bapu, each of them would he owner of 
tho one anna, four pies share recorded in 
his name. Otherwise, under S. 41, Suc¬ 
cession Act, which is the provision of 
the law really governing the case, even 
if the whole estate belonged to Ramlal 
Bapu, each of them and of tho two sons 
of Rupsha would inherit two annas on 
his death, his widow getting the other 
eight annas, if Dewaji and Jhitu wore 
already owners of a two annas, eight 
pies share between them, that would 
he increased to four annas on the death 
of Ramlal Bapu, as each of them would 
inherit one-eighth of his one-third 
share. 

Tho answer to tho question of tho 
personal law hy which tho parties are 
govornod is required, therefore, only as 
a possible part of tho evidence showing 
that the estate is impartible or not. Tho 
only possible answer to it is, of course, 
that it is tho general law, and tho rulos 
of justice, equity and good conscience. 
There remains then only tho question 
whether tho estate is impartible or not, 
The finding of tho learned District Judge 
that it is not is certainly not based on 
corroct reasoning, whether it is correct 
itself or not. It has boon found that 

under tlio Native Governments tho zamin¬ 
dari was viewed inoro as an office than as a 
property and if only one heir has°ucceele1 t 
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it on tho death of the previous holders, the rea¬ 
son evidently is that tho inheritance has 
viewed correctly as a position conferred by tho 
paramount authority and involving powers and 
privileges coutinuable only with the consent of 
the Government.” 

That is a finding that up to the First 
Settlement in 1866 tho estato was im¬ 
partible, though it is further hold that 
it was the impartible property of all the 
members of a joint Hindu family. Apart 
from the incorrect statements that the 
family was a joint family and a Hindu 
family, which are said to bo admitted 
facts, the character of impartiality is 
held to have been lost by the grant of 

proprietary right hy thoBritish Govern¬ 
ment in 1866. 

That is directly contrary to the ruling 
of the Privy Council in Bewa Prasad 
Sulcal v. Deo Dutt Bam Sulcal (2), the 
overlooking of which is the less excusa¬ 
ble from the fact that it was explained 
in the otlicially published judgment of 
this Court in Bampersliad Tiwari v. 
Anandilal (3). The sam 9 view of tho 
law, that in such caso the estate granted 
by the British Government was of the 
same nature as that existing under tho 
Marat ha Government, was re-affirmed 
by their Lordships in the recent case of 
Martand Bao v. Malliar Bao (4), which 

is known as the Amgaon Z cmindari 
case. 

But tho finding in respect of the 
natuie of the estate will bind the whole 
family and apply to the whole zamindari, 
that is to say will affect, almost if not 
quite directly, property worth a great 
deal more than Rs. 10,000. It is desi¬ 
rable, therefore, that it should be heard 
by a Bench : and the record -will be for- 
wauled to the Judicial Commissioner 

with a recommendation that this should 
bo done. 

Judgment. This second appeal came 
up for hearing boforo Hallifax, Addition¬ 
al Judicial Commissioner, who in an 
ordei dated 31st Idarch 1023, recommon- 
ded that it should bo heard by a Bench. 
This recommendation was accepted and 
we havo heard tho appeal. Tho suit 
out of which this second appeal has 
arisen relates to tho zamindari of Sadak 
Arjuni in tho Bhandara District. The 
zamj ndari forms p art of an ancostr a 1 

(2) [1900] 27 Cal. 515 = 27 1. A. 30=1 C.wTJT. 
582=7 Sar. 653 (P. C.) 

' (S) [1900] 13 C. P. Jj. R. 81. 

(4) A. 1. R. 1928 P.C. 10 = 55 Cal. 403 = 24 
aT. Ij. R. 25 = 55 I. A. 45 (P. C.) 
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estate, inherited from Phagna Mokashi, 
which was divided into two estates, one 
Dunda zamindari and the other Sadak 
Arjuni. From Phagna Mokashi the 
original estate descended to his son 
Gangji and from Gangji came to his two 
sons Gangaram and Modji. On the 
death of Modji there was a division of 
the two estates between Talwarshah 
(son of Modji) and Gangaram. The 
estate Dunda zamindari went to Ganga¬ 
ram and tho estate in dispute was taken 
by Talwarsha. Talwarsha had six sons, 
one ot whom Koba alias Kodu held tho 
office of zamindari while the others re¬ 
ceived maintenance. Kodu had one 
son Anantram Bapu, who succeeded to 
the office of zamindari. Anantram had 
one son Umrao who predeceased him 
leaving one son Ramlal Bapu. Ramlal 
succeeded to Anantram. The plaintiff 
is the widow of Ramlal; defendants 3 to 
7 are the descendants of Nawalsha, 
another of the six sons of Talwarsha. 

On 8th March 1918, defendants 3 to 7 
conveyed a 8 pies share in each of eighth 
villages of the Sadak Arjuni zamindari 
to defendants 1 and 2. Tho claim with 
which we have to deal in this appeal 
was that tho alienation of 8 pies share 
should be set aside and that possession 
of the share thus convoyed should bo 
given to the plaintiff, Ramlal Bapu s 
widow. The ground on which the 
claim was based was that tho zamindari 
was impartible and inalienable. The 
suit was dismissed. Tho main finding 
of the lower appellate Court is that 
defendants 3 to 7 were cosharers in 
the estato and had the ordinary right 
of a cosharer with regard to the trans¬ 
fer of tho shares. This finding as, 
pointed out by Hallifax, Additional 
Judicial Commissioner, in his order dated 
.list March 1928, may bo vitiated by the 
assumption that Hindu Law applied to 
the caso which referred to tho estate of 
a Gond family. 

In Martand Bao v. Malliar Bao (l) 
their Lordships of the Privy Council 
laid down tho principles on which a 
claim of this nature should be decided. 
They woro considering tho question 
whether the Amgaon estato situated in 
tho same district as tho estato of Sadak 
Arjuni was imparti bio and descendible 
to a singlo person. They considered 
that tho following propositions of law 
may all be taken as well sottlod: 
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“(a) When bhoro is a dispute with respect to 
an estate b 3 ing impartible or otherwise, tho 
onus lies on the party who alleges tho exis¬ 
tence of a custom different from tho ordinary 
law of inheritance according to which custom 
the estate is to be held by a single member 
and, as such, not liable to partition. In order 
to establish that any ostate is impartible, it 
must be proved that it is from its nature im¬ 
partible and descendible to a single pDrson, or 
that it is impartible and descendible by virtue 
of a special custom, 

(b) Any such special custom modifying the 
ordinary law of -succession must be ancient 
and invariable and must be established bo be 
so by clear and unambiguous evidence. To 
uso tho words of James, Li. J. t in the case of 
Umrithnath Chowdhury v. Goureenath Chow - 
dhury (5) : Tho custom must b3 proved by 
something like what we should call in this 
country immemorial usago. It is a thing 
which cannot bo predicated of a simple and 
single estate, the title to which dates from 
comparatively a short poriod of timo back. 

(c) That if an impartible estato existed as 
such from boforo tho advent of British rule, 
any settlemont or re-grant thereof by tho 
British Government must, in the absence of 
evidence to tho contrary, and unless inconsis¬ 
tent with tho ox press terms of tho new settle¬ 
ment, bo presumed to continue tho estate with 
its previous incidents of impartiality and suc¬ 
cession by apocial custom.’’ 

It seems clear that had nob the parties 
in this appeal been Gonds, tho applica¬ 
tion of these principles would have led 
on the evidence to a conclusion similar 


proof that tho estate does not descend 
by primogeniture. In 1803 Anantram, 
one of the plaintiffs predecessor-in-title 
made a deposition, copy of which forms 
Ex. P-2. Ho was asked: 

“Is there any cosharer?” He answered: 

“I separately note it down in the genealogi¬ 
cal tablo from which the sfeato of things will be 
known.” 

The geneological tablo makes no men¬ 
tion of the division of tho original estate 
into two zamindaries. Apart from this 
it shows the sharers in the family estate 
oxactly in tho way in which they would 
have held shares had the estato been 
joint family property. Neither branch 
was seriously prejudiced by the record 
of tho cosharers as holding a fractional 
share in tho whole estate instead of 
holding a fraction twice as great in 
one estate or the other. But the admis¬ 
sion of Ananfc Ram that there were co¬ 
sharers was strongly against his inte¬ 
rest on the hypothesis that the plaintiff 
is correct in saying that Anantram was 
the sole owner of one of tho estates. 
This deposition was followed by a record 
of the proprietors in tho manner indi¬ 
cated in the geneological table and 
junior members of the family were re¬ 
corded as cosharers in tho records for a 


to that reached by their Lordships of 
the Privy Council, namely, that tho 
plaintiff had nob discharged tho onus 
of proof, that the Sadak Arjuni ostato 
was impartible and descendible to a 
singlo person either from its nature or 
by virtue of a special custom. But it is 
urged before us that the propositions of 
law referred to Hindu estates whore tho 
descent by primogeniture is opposed to 
tlie ordinary law of inheritance. It is 
difficult to say what tho ordinary law 
of inheritance among Gonds is. In 
Vithoba v. Lai Sinyk (l) it was held by 
a Bench of this Court that a Gond is not 
a Hindu and is not governed by tho 
Hindu Luv, hut there is no doubt that 
many Gond families have adopted much 
of tho Hindu Luv and tho question 
which we have to decide is whether in 
this particular family, property w as held 
jointly devolving upon tho surviving co- 
sharors on tho death of one cosharer or 
formed an imptrtiblo estato descending 
to a singlo person. 

Now, there is very strong prim a facio 

(5) CIBGG] 13 M. I. A. 512=15 W. R. 10=2 
SiUlior .'HI =2 3 ir. 613 (t\G.). 


period of 60 years. 

It appears to us, then, that, (I) 
the statement of Anantram, predecessor- 
in-title of the plaintiff, and (2) the Re- 
cord-of-Righbs .during a period of 60 
years furnished prima facie proof that 
the estate devolved upon tho members 
of the joint family in accordance with 
the law among Hindus and did not des¬ 
cend through Anantram to the plaintiff. 
The principles laid down by their Lord- 
ships of the Privy Council indicate the 
nature of the evidence which would ho 
necessary to rehut this prima facie proof. 
There is no rebutting evidence of any 
weight, when Tal wars hah died leaving 
six sons tho name of the eldest son Koba 
was recorded as zamindar, but that does 
not show that the remaining brothers 
had nob tho rights as cosharers. The. 
manager of the family would he consi¬ 
dered as a zamindar, especially as it was 
customary to invest tho zamindar with 
certain powers. There was no need for 
tho record to sho\V whether tho zamin¬ 
dar was the sole owner or the manager 
of the zamindari. It appears that tho 
original estato was divided between two 
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branches of the family after the death of 
Modji and there does seem some diffi¬ 
culty in holding that, although the ori¬ 
ginal estate was not impartible, the 
estates into which it was carved were. 
In most cases the recorded zamindar at 
,his death, left a single direct descendant, 
AN e hold, therefore, that the law govern¬ 
ing the descent of the estate was that 
iwhich governs the descent of an estate 
held by Hindu joint family. 

It is next pleaded before us that the 
lower Court lias come to a finding that 
the zamindari was impartible up to the 
year 1866 and that the defendants’ an¬ 
cestors might all along have been co¬ 
sharers without any right to partition 
the property or to dispose of their shares. 
It was not apparently suggested in argu¬ 
ment before the Privy Council that an 
estate might belong to cosharers and 
still he impartible and wo find it diffi¬ 
cult to conceive such an estate. If the 
judgment of the lower appellate Court is 
read as a whole, there is no finding that 
the estate was impartible up to 1866. 
The Judge states: 

Partibility boforo 1SG3 was prevented by 
pressure of the sovereign power.** 

The only meaning this can have is 
that partition before 1S66 was prevented 
by the pressure of the sovereign power. 
The Judge apparently intends merely to 
give an explanation of the fact that the 
estate was not partitioned. The sovereign 
power, which desired that there should 
be a substantial landholder to whom 
civil and criminal powers could suitably 
be given, would have disapproved of the 
partition, so sharers were dissuaded from 
getting partition which might have led 
to confiscation of the estate. If the 
Judge moans that the estate was impar¬ 
tible for any reason up to 1866, we need 
only say that the finding is based on no 
evidence whatever and wo disagree with 
it. The admission that the defendants’ 
ancestors were cosharers and the 
entry of their names as cosharers in the 
records justify the interference that 
they had a right to ask for a partition 
and to transfer their shares to others. 

The remaining arguments by the ap¬ 
pellant require little discussion. There 
can bo no presumption* that the estate, 
because it is admittedly a zamindari, is 
governed by the rule of primogeniture. 
The fact that the defendants did not for 
many years claim partition is no proof 


that they had no right to a partition, 
their status was duly recorded in re¬ 
cords and the parcels of land which they 
occupied may have been sufficient for 
their maintenance. The appeal, there¬ 
fore, fails and is dismissed. Costs on 
appellant. 

P.N./r.k. Appeal dismissed . 
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Staples, A. J. C. 

R aghoba —A ppel lan t. 

v. 

Anandabai and others —Respondents. 

Second Appeal No. 356 of 192S, Deci¬ 
ded on 21st August 1929, from a decree 
of Addl. Dist. Judge, Wardha, D/- 23rd 
February 1928, in Civil Appeal No. 119 
of 1927. 

) Easements Act, S. 18—Customary ease¬ 
ment cannot be in favour of individual. 

There cannot be a customary casement in 
favour of an individual and so easement ac¬ 
quired under aud by virtue of local customs 
can only be in favour of class and community. 

[P 41 0 2] 

(b) Wazibularz— Scope. 

If tli ire is a customary easement in favour of 
a landlord or tenants, it will certainly be re¬ 
corded in wajibularz. [P*4l C 2] 

(c) Civil P. C., O. 18, R. 18 — Finding based 
mainly on personal obstructions is wrong. 

It is an incorroct procedure to base a finding 
mainly based on Judge's own observation at 
the time of personal inspection as lie cannot 
bo cross-examined on the point. [P 4L C 1] 

M. R. B^bde — for Appellant. 

^[. B. Nii/ogi — for Respondents. 

Judgment. —A suit was brought by 
respondent 1, Anandabai, against the 
appellant and the other respondents for 
an injunction restraining them from 
preventing her taking her cattle to her 
fields along a way, which was shown in 
the map filed with the plaint, along the 
boundary of the respondents’ field. Tho 
suit was dismissed by tho trial Court, 
hut on an appeal tho Additional District 
Judge hold that Anandabai had a right 
of way as an easement along the path 
claimed and reversed tho decree of the 
trial Court and passed a decreo ordoring 
tho respondents to remove the obstruc¬ 
tion and declaring that Anandabai was 
entitled to go and return from her fields 
along a passago ^ix cubits in width, as 
shown in the mip attached to the plaint. 
Cno of tho defendants only, Raghoba, 
has now appealed. 

Tho only document filed was a jama- 
bandi for tho village which shows tho 
fields in possession of the parties. 
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Anandabai is admittedly the malguzar 
of the village, whilst the appellant and 
the other respondents are tenants of that 
village. The fields in possession of the 
parties are shown in the map which 
was tiled with the plaint. Anandahai’s 
case was that she had been using the 
way openly and as a right for a long 
period of years. The respondents denied 
her right of way or the fact that she had 
been using the way and pleaded that 
she went by another way, also shown 
in the map, to her fields. Oral evidence 
was adduced by both parties and the 
case had to be decided on that evidence. 
The finding being now one of fact on oral 
evidence, it is doubtful whether there 
can be any interference in second appeal. 

It has not been shown that the point 
at issue between the parties has been 
misunderstood by the Judge of the lower 
appellate Court or that the evidence has 
been misinterpreted in any way ; on the 
contrary, I am of opinion that the issue 
between the parties was clear and was 
rightly understood by the Judge of the 
lower appellate Court and that he has 
given a finding upon that issue after 
considering the evidence on record. I 
|would only add that the finding of the 
trial Court lias been based mainly upon 
the Judge’s own observation at the time 
of his personal inspection. Such a pro¬ 
cedure is wrong, as the Judge could not 
be examined as a witness or cross-exa¬ 
mined. Further, I would point out that it 
was admitted that the way was obstruc¬ 
ted in August 1926 whilst the inspection 
note was not made until November 1927, 
i. o. after a lapse of about 15 months. 
If the way, then, had not been used for 
some 15 months, it might have easily 
become overgrown as noticed by the 
Judge at the time of his inspection. 

Another argument put forward by the 
leainod counsel for the appellant was 
that, oven if the way had boon acquired 
by proscription, it had not been shown 
that it had been continuously used up 
to two years before the institution of 
tnc suit, as required by S. 15, Easements 
Act, and it was pleaded that, at any 
rate, there was a cessation of user. 1 
would point out, however, that no such 
plea was raised in the trial Couit and 
in order that such a plea might ho raised 
it would have to ho admitted that there 
was a user prior to the period of two 
years. Clearly, if there was no user at 


all, it could not have been exercised 
within two years before the suit. Nor 
is there any evidence adduced by the 
defendant to show that there was any 
cessation of user. On the other hand 
Parashram (P. W. No. 1) has clearly 
deposed that the defendant obstructed 
the use of the way since 2nd August 
1926. The suit was brought on 23rd 
November 1926, i. e.. a little over throe 
months after the obstruction. That 
evidence has not been contradicted, nor 
has the obstruction, as far as I can see, 
even been denied. I hold, then, that 
there has been clearly no cessation of 
user and that if the right was enjoyed, 
as it has been held by the lower appel¬ 
late Court to have been enjoyed, it was 
enjoyed within two years of the insti¬ 
tution of the suit. 

The learned counsel for the appellant 
was, I think, aware that there was not 
much chance of success as the case stood 
but he contended that the case should 
he remanded as there had been a mis¬ 
take by the lower appellate Court in 
holding that there was a customary 
easement. It is true that there appears 
to have been some confusion in the mind 
of the Additional District Judge in this 
matter, and it is also, of course, clear 
that no customary easement was pleaded 
nor can there he a customary easement 
in favour of an individual. In this con¬ 
nexion I have been referred to the law 
relating to Easements in British India 
by Peacock, at p. 206 of the third edi¬ 
tion, and to Dina v. Bhasod (1). In 
]). 8 of his judgment the Additional Dis¬ 
trict Judge has written : 

basements are capable of being acquired 
under and by virtue of a custom. See S. IS, 
Easement Act. 1882. No period is prescribed 
for the establishment of a local custom.** 

Such a custom, however, could only 
he in favour of a class or community, 
and if there was a custom in favour of 
the landlord or tenants it would cer¬ 
tainly be recorded in the wajihularz. 
On the other hand, 1 would refer to 
para. 10 of the judgment where it has 
boon clearly 1 i e 1 cl that the plaintiff had 
a right of way to her field for the pur¬ 
pose mentioned along the road shown in 
the map and that the said way had been 
used by her openly and as of right with¬ 
out obstruction and peacefully for more 
than twenty years. That is a clear 


( 1) A. I. R. l‘J2G Nag. 372. 
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finding of easement by prescription ac¬ 
cording to S. 15, Easement Act, and 
although the Judge lias made a mistake 
about customary easement ho has cor- 
i ected that mistake and given a clear 
finding that the easement had been ac¬ 
quired by long and continuous use. 

There is no ground therefore for a re¬ 
mand. 

The decree of the lower appellate 
Court is therefore confirmed and the 
appeal is dismissed. Costs of the appeal 
will be homo by the appellant. Other 
costs will ho borne as ordered by the 
lower appellate Court. 

v.B./R.K. Appeal dismissed , 
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Jackson, A. J. C. 

7v a sa ?/i Do f c n d a n t—Applicant. 

v. 

A a ray an and others — Plaintiff and 
Defendants Non-Applicants. 

Civil Rovn. No. 45-B of 1929, Decided 
on 5th November 1929, from order of 
L mall Cause ( ourt Judge, Amraoti, D/- 

21st December 1928, in Small Cause Suit 
No. 535 of 1928. 

Principal and Agent—Money borrowed by 
ogent on behalf of principal — Agent not 
authorjzed but lender believing that he was 

Money borrowed devoled in paying legal 

debts of principal — Principal is liable to 
lender —Contract Act, S. 237. 

Where money is borrowed on b half a princi- 
pal by an agent, the lender believing that the 
agon, had authority,though it turns out that his 
ac, was not authorized, or ratified, or adopted by 
the principal, then, although the principal can- 
not be sued at law, yet in equity to the extent 
to wh, c h tha money borrowed has in fact be mi 
applied in paying legal debts and obligations of 
tu • principal, thj lender is entitled to stand in 
tho fimc position .os if tho monov hod ori¬ 
ginally been borrowed by the principal- Ban- 
nntyne v. Madver, 1 K. B. 108, roll. 

IP 42 C 2] 

Abdul Razalc for Applicant. 

N.T Mangalmurti and T. L. Sheode 

for Non-Applicants. 

^**^®^* Tho applicant in this caso 
was defendant 1 in tho lower Court He 
purchased the shop of Karim Haji Isa 
at Amraoti. Defendants 2, 3 and 4, tho 
owners of this shop, wero placed by him 
in charge of tho winding up of tho busi¬ 
ness as his agents. In the course of this 
winding up tho plaintiff made a deposit 
of Rs. 1,000 with tho firm and ho lias 
new sued to recover it. Defendant 1 
contests the plaintiff’s claim on tho 
ground that defendants 2, 3 and 1 bad 


no authority from him to borrow money 
in tho course of thoir winding up of the 
business. 

Defendant 1 had certainly given no 
express authority to the other defendants 
to borrow money and it seems to me 
doubtful if any such authority can ho 
implied. On behalf of defendant 1, I 
have been referred to Katiar s Law of 
Agency in British India, where it is laid 
down, at p. 256, that if the transaction 
or business absolutely required tho exer¬ 
cise of tho power to borrow money in 
order to carry it on, then that power 
was impliedly conferred as an incident 
to the employment, but that it does not 
afford a sufficient ground for the infer¬ 
ence of such a power, to say the act pro- 
I osed was convenient or advantageous 
or more effectual in the transaction of 
the business provided for, hut it must he 
practically indispensible to the execu¬ 
tion of the duties really delegated in 
order to justify its inference from tho 
original employment. The plaintiff, 
however, does not necessarily fail be¬ 
cause the power to borrow money was 
not given to defendants 2, 3 and 4 at all 
expressly or by implication. At p. 258 
of the Treatise to which I have just 
referred tho following passage will he 
found extracted from tho judgment of 
Romer, L J , in Bannatync v. 'Maciver (l): 

“Where money is borrowed on behalf of a 
principal by an agent, the lender behoving that 
tho agent had authority, though it turns out 
that his act was not authorised, or ratified, or 
adopted by tho principal, then, although the 
principal cannot bo sued at law, yet in on- 
quitv to the extent to which the money bor¬ 
rowed has in fact boon applied in paying legal 
debts and obligations of tho principal, tho 
lender is entitled to stand in tho same position 
as if tho money had originally been borrowod 
bv tho principal.” 

In the present case Rs 1,000 held as 
a deposit on behalf of tho plaintiff was 
devoted to tho payment of a sum due 
from defendant 1 to tho trustees from 
whom ho had purchased the shop of 
Karim Haji Isa and on tho principle 
abovo quoted from tho judgment of 
Romer, L. J., it. seems to me cloar that 
defendant 1 is liable to tho plaintiff. I 
dismiss tho application with costs. I fix 
pleader’s fee at Rs. 30. There will he 
one sot of costs. 

P.N./R.K. Revision dismissed . 


(1) [1906] 1 K. B. lCH —75 L. J. K. B. 120 = 51 
W. li. 203=91 L. T. 150. 
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Staples and Subhedar, A. J, Cs. 

Baburao and another —Defendants— 
Appellants. 



Pandharinath — Plaintiff — Respon¬ 
dent. 

First Appeal No. 43 of 1926, Decided 
on 31st August 1929, against decree of 
Dist. Judge, Bhandara, D/- 19th January 
1926. 

(a) Hindu Law —Debts — Son’s liability— 
Mortgage by father — More than one-fifth 
consideration found not binding — Mortgage 
is binding at least to the extent of conside¬ 
ration found binding. 


It is wrong to say that if in the case of a 
mortgage, by conditional sale by the father 
manager more than one fifth of the considera¬ 
tion is not held binding upon the sons, the 
mortgvge would not bo operative upon their 
shares in the mortgaged property even to tho 
extent of the consideration that may bo found 
to be binding upon them, either on the ground 
of its being antecent debt, or supported by other 
legal necessity.- [P 45 C l] 

(b) Hindu Law—Debts — Antecedent debts 
are binding on son whether or not for neces¬ 
sity. 

Antecedent but not immoral debts are binding 
on the sons irrespective of whether income from 
ancestral proporty was or was not sufficient for 
tho needs of tho family and there was no neces¬ 
sity for incurring them : 15 N. L. R. 83 and 
A. I. R. 1924 P. C. 50, Rel. on. [P 4G 0 1] 

❖(c) Hindu Law — Debts—Antecedent debts 
explained. 

The debt does not coaso to be antecedent 
merely because it is not ripe for payment when 
it is sought to be charged upon ancestral pro¬ 
perty by the father : A. I. R. 1923 All. 535, not 
Foil. ; A. 1. R. 19-24 P. C. 50, Rel. on. ; A. 1. 
R. 1925 Nag. 2 and A. I. R. 1920 P. C. 1G, Dist. 

[P 46 C l] 

(d) Hindu Law—Debts—Antecedent debts 
illustrated. 

Debts duo on a previous mortgage and in¬ 
corporated in the consideration of the mortgage 
sued on aro antecedent debts : A. I. R. 1920 
Oudh 470 and 42 Mad. 711 (P.P.), Rel. on. 

[P 47 C 2] 

3/. B. Kinkliede , D. TF\ KatJialej and 
G. R. Deo —for Appellants. 

B. Pal sole —for Respondent. 


Judgment. This appeal arises out o 
a suit for foreclosure of a mortgage exe 
cuted on 20th April 1920 by defendant 
Yeshwantrao for himself and as guardiai 
of his minor son Baburao, defendant $ 
in plaintiff s favour for a consideratioi 
of Rs. 11,000, which was made up a 
under : 

(l) One-third share of the debts duo to plain 
till on a prior mortgage for Rs. 19,000, date 
7th May 1918 (Ex. P-2 executed by dofeudant 
a nd histwo brothers Jnikrishna and Sadashi/a, 
' One-third share of the debts due to plain 


tiff in respect of four items of loans on receipts 
(Exs. P-6, 7, 8 and 10) taken by the aforesaid 
throe brothers. 

(3) Cash paid before the registering officer. 

(1) Rs. 7,766-0-0 

(2) Rs. 1,418-0-0 

(3) Rs. 1,816*0-0 


Total Rs. 11,000-0-0 

Tho mortgage debt was repayable in 
twenty annual instalments of Rs. 550 
each and interest on the entire principal 
at the rate of 12 per cent per mensem 
was to be paid along with each instal¬ 
ment. The defaulted instalments were 
to carry interest at Rs. L-4-0 per cent 
per mensem at compound rate and the 
whole debt was exigible on failure to 
pay three instalments. As nothing was 
repaid the plaintiff filed the suit, out of 
which this appeal arises, in the Court ot 
the District Judge, Bhandara, on 4th 
August 1924 to enforce the mortgage and 
to recover Rs. 16,116-6-0 as per account 
given in para. 9 of the plaint. Defen¬ 
dant 1 admitted the execution and 
receipt of the full consideration of the 
mortgage bond in suit hut wanted relief 
in respect of the interest charged on the 
ground that it was penal. As he declined 
to act as guardian ad litem of his minor 
son, defendant 2, his brother Jaikrishna, 
i.e., the uncle of the hoy, was appointed 
guardian ad litem and tho claim on be¬ 
half of defendant 2 was denied in toto 
and contested on all possible grounds. 

A very fair idea of the pleadings of the 
parties would he gathered from a perusal 
of the following issues that were settled 
for trial : 

“1 (a) Whether defendant 1 executed the 
mortgage deed in suit and received its full 
consideration as shown therein ? 

(b) Was the above doed attested according to 
law ? 

2 . Whether the deed in suit was executed 
for justifying legal necessity and is it binding 
on defend ant 2 ? 

3. Whether tho plaintiff is entitled to claim 
simple or compound interest on defaulted in¬ 
stalments and if so, at what rate ? 

4 (a) Whether the plaintiff is not entitled to 
claim any interest after tho date of default of 
tho first throe instalments ? 

(b) Whother interest should ho allowed after 
that dato and on what amount ? 

5. To what relief is tho plaintiff entitled 
and against which of the defendants ?” 

in a well reasoned and elaborate 
judgment the learned District Judge re¬ 
corded the following findings : 

On issue 1 (a) that defendant 1 executed tho 
mortgage sued on and received its full con¬ 
sideration ; 
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(h) tb.it the <loed was duly attested by two 
witnesses according to law. 

On issue 2 that out of tho consideration of 
Rs. 11.000 legal necessity for Rs. 8,513-13-4 was 
made out so as to bind tho interest of defen¬ 
dant 2 in tho joint half of tho mortgaged pro- 
pcitios &o that extent. 

C):i issvn 3, that the stipulation to pay com¬ 
pound interest at the enhanced rato of Rs. 1-10 
per cent psr mensem being penal, simple inte¬ 
rest at that rate on defaulted instalments 
should be awarded to tho plaintiff; 

On issue 4 (4), that the plaintiff was ontitled 
to claim interest after dato of default of .the 
third instalment; 

On issuo 4 (b), that simple interest should bo 
allowed at tho original rato on tho principal 
amount after that date; 

On issue 5, that tho plaintiff was entitled to 
a decree for foreclosure against defendant 1 
and his half undivided share in the mortgaged 
properties to the extent of Rs. 15,776-1-3, and 
against defendant 2 and his half undivided 
sharo in the mortgaged properties to tho extent 
of Rs. 12,162-3-8 only,” 

A decree was accordingly passod in 
plaint id’s favour on 19th January 1920, 
against which both the defondents have 
filed tho present appeal on tho following 
grounds: 

“1 In view of the finding that the deed did 
not provide expressly for payment of post diom 
interest, tho lower Court acted erroneously in 
allowing interest after the whole amount be¬ 
came duo on account of default in payment of 
the threo instalments at tho rato decreed and 
it should havo allowed post diem interest at 
tho rate of 8 As. p. m., for Rs. 100 as com¬ 
pensation. 

2. In view of tho fact that the plaintiff him¬ 
self claimed simple interest at the rate of nine 
por cont per annum as sufficient compensation 
after default in payment of the throe instal¬ 
ments, tho lower Court should have hold that 
compensation at that rate was quito sufficient 
so far as interest on tho two defaulted instal¬ 
ments was concerned and it should not have 
granted interest at tho rate of Rs. 1-1-0 per 
cent por month on tho dofaultod instalments. 

3. Tho lowor Court sliouli have hold that 
granting interest at the r\te of Rs. 1-4-0 p. c., 
p. in., was not justified by legal necessity. 

4. Tho lowor Court should have held that tho 
income from tho share in malguzari villages 
was more than sufficient for the neods of tho 
family and that thoro was no necessity to bor¬ 
row on tho various occasions and to oxccuto 
the previous mertgago-doods as well as tho 
mortgage-deed sued upon and it thou Id have 
held that tho deed sued upon was not enforco- 
ahlo against tho intorost of the minor. 

5. The lower Court should have held that 
tho consideration and attestation of tho deed 
sued upon was not proved against tho minor 

nppollant and no decree should havo boon pass¬ 
ed against him. 

6 . The lowor Court should have hold that 
the existence of antecedent debt alone was not 
sufiicieut to justify the inortgago. 

7. Tho decree passod in tho ‘caso is defoc- 
vivo. 
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Grounds 3, 5 and 7 wore nob pressed 
and need nob be considered, Grounds 4 
and 0 were baken up togebher and a 
bhreefold argument w f as advanced tiiera^ 
on. The firsb poinb argued by Mr. Ka- 
thalay for the appellants was that 
since more than 1 5th: viz,, Rs. 
2,486-2-8 out of Rs. 11,000 of tho con¬ 
sideration of the mortgage-deed in suit 
was found by the lower Court not 
to ho binding upon the minor defendant, 
because it was neither an antecedent 
debt nor supported by legal necessity, 
there could be no decree passed against 
hte son s half share in the mortgaged 
property at all and the following cases 
w T ere cited in support of this argument: 
Hiraram v. Udcram (l); Chandradeo v. 
Singh v. Mata Prasad (2); Jainarain v. 
B hag wan (3); Sanmukh v. Jaqarnat'i 
(4); Mamuji v. Dalpat ; A.T.R . 1928 Nag . 
37 and Shri Krishan Das v. Nathu 
Ram (5). 

In tho first case, after the death of 
the father mortgagor, the mortgage was 
sought to l)e enforced against the mort¬ 
gaged joint ancestral property in tho 
hands of the sons. Tho consideration 
of the mortgage was Rs. 3,000, but tho 
lower Court had found that Rs. 2,407 
only were binding upon the sons, be¬ 
cause they were antecedent debts of the 
father and a decree for foreclosure of 
the entire mortgaged property was pass¬ 
ed against tho sons in default of pay¬ 
ment of Rs. 2,407, principal and interest 
thereon. On an appeal by the plaintiff 
mortgagee to havo tho disallowed prin¬ 
cipal and interest included in tho decree, 
this Court held with the trial Court 
that in tho absence of proof, legal neces¬ 
sity for tho amount claimed could not 
he presumed. The appeal was accord¬ 
ingly dismissed and tho decroo of tho 
first Court maintained. 

In tho second caso a mortgage by the 
father for consideration which was nob 
proved to havo been for antecedent debts 
or legal necessity, was not enforced 
against tho sons of tho mortgagor. In 
the third caso the sale of joint ancestral 
property by a father for a consideration 
of Us. 375 was sot aside at the instance 

~~ (1) [1013] 0 N. R. R. 71 = 10 I. O. 801. 

(2) flOO)] 31 All. 176—1 I. C, 479=0 A. Tj. T. 
263. 

(3) A. I. R. 1922 All. 321 = 4 4 All. 693 . 

(4) A. I. R. 1924 All. 703=46 All. 531. 

(5) A. I. It. 1927 P. C. 37=49 All. 119=54 
1. A. 79 (P C.). 
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of the other coparceners on their paying 
Rs. 275-3-0 to the vendee which amount 
was found to have have been supported 
by legal necessity. 

In the fourth case, on a suit by the 
son to set aside a sale of joint family 
property by the father for a considera¬ 
tion of Rs. 1,000, it was found that the 
sale was supported by antecedent debts 
or legal necessity to the extent of 
Bs. 800, and the plaintiff was given a 
decree for restoration of the property 
sold on payment of Bs. 800 to the defen¬ 
dant. The fifth case was ono in which 
the sale by the father was set asido to 
the extent of the |fch share of the sons 
in the property sold but the decree was 
made conditional upon the sons paying 
to the vendee Rs. 1,173-2-3 and interest 
out of the consideration of Bs. 3,999. 
which were held to ho binding upon the 
sons on account of their being antece¬ 
dent debts. 

Jn the sixth case the Allahabad High 
Court at the instance of the sons had 
passed a decree in their favour for pos¬ 
session of the properties which were 
sold by their father for a consideration 
of Rs. 3,500 subject to their paying to 
the vendee of Bs. 3,000, for which legal 
necessity was made out. On appeal, 
their Lordships of the Privy Council set 
aside this decree by holding that under 
tho circumstances of the particular case 
legal necessity for Bs. 500 should be 
Presumed although there was no direct 
evidence led to establish the point. The 
suit was, therefore, dismissed. 

None of those cases, however, lay* 
jdown the proposition now contended 
foi, viz., that if in the case of a mort¬ 
gage by conditional sale by the father 
manager more than one-fifth of the con¬ 
sideration is not held binding upon the 
sons, the mortgage would not bo opera- 
1 1 \ u upon then shaios in tho mortgaged 
property even to the extent of the consi¬ 
deration that may ho found to he 
binding upon them, either on the ground 
of its being antecedent debt, or support¬ 
ed by other legal necessity. 

On the contrary they affirm the rule 
of law as to adjustment of equities ari¬ 
sing on partial necessity being establish¬ 
ed cases of alienation of ancestral 
estate by tho managers of joint Hindu 
families and which is formulated by Sir 
II. S. Gour in S. 13J (b) of his Hindu 
Code in tho following wordsd 


“ Wliera it is only’ partin’ y so justified, the 
alienation will In sjt asido upon tho alienee 
being reimbursed the consideration fouu 1 sup¬ 
ported by legal necessity or benefit, and the 
cost of improvements, if any’, made by him.*' 

Bven the Judicial Committee of the 
Privy Council have affirmed the principle 
in the case of Deputy Con viissioner v. 
Kanjan Singh (6). We h ave neither 
been shown, nor have we been able to 
discover, a single case supporting tho 
extraordinary’ proposition now put for¬ 
ward for tho appellant in the present 
case, that in spite of the fact that \z *ai 
necessity 7 lor tho major portion ct tho 
consideration is established no d oree 
at all could be passed against the inte¬ 
rests of the minor’s share in the mort¬ 
gaged properties. 

If we apply tho principle recently 
enunciated by the Judicial Committee 
in the cases of Shri Kish an Das v. Na¬ 
th u Ham (5) and Niamat Rai v. Din Do- 
yal (7), that in cases where a consider¬ 
able portion of the consideration is 
found to he supported by legal necessity 
it is to be presumed that the balance 
was also for legal necessity* justify ing 
the alienation, it is clear that excepting 
the cash the rest of the consideration of 
the mortgage in suit must be held bind¬ 
ing upon the minor appellant. But we 
cannot interfere with the lower Court’s 
decree in this case, because no appeal or 
cross-object ion has been filed by the 
plaintiff-respondent in respect of partial 
disallowance of his claim against tho 
minor appellant. 

The second point pressed was that 
since the income from the shares in 
malguzari villages belonging to the de¬ 
fendants was more than sufficient for 
the needs ol the family, there was no 
necessity* or justification for incurring 
the several loans by tho father which 
formed tho consideration of the mort¬ 
gage-deed in suit. But as these several 
debts have not been challenged on the 
ground that they’ were incurred for im¬ 
moral purposes, and when a majority* of 
them have formed the consideration of 
the present mortgage as “ antecedent 
debts ” of the father, as is amply proved 
in the present case, they are legally 
binding upon tho undivided si i a re of the 
minor defend mt in tho coparcenary 

( h f 1*101 j 2G All. JJl =To (). (J. 1 l 7 = ii l5T 

72=4 A. 17. J. 2A2 (P.C.). 

H) A. I. R. 1)27 P. C. 121=8 Lab. 517=31 

I. A. 211 (P.C.). 
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property: Ratancliand v. Shcocharan (8) 
and Brij Narain v. Mangal Prasad (9). 
It is immaterial therefore to enquire if 
the income from the ancestral property 
was, or was not, sufficient for the needs 
of the joint family. Under the law, 
as it stands, the plea contended for 
is not open to be taken on behalf of the 
minor appellant. 

It wa£ also argued that since the debt 
covered by the previous mortgage (Ex. 
P-2) had not admittedly become payable 
on the date on which the mortgage in 
suit (Ex. P-1) was executed, one-third 
of the amount covored by the previous 
mortgage which formed the majorlportion 
of the consideration of Ex. P-1 could not 
at all be called “ antecedent debt,” be¬ 
cause there was no pressure on the 
estate for payment of the same and 
lienee there could not be “ legal neces¬ 
sity ” proved in respect of this portion 
of the consideration of the mortgage in 
suit. In other words, the contention 
advanced was that unless a debt is ripe 
for payment and for which the creditor 
can legally make a demand at the mo¬ 
ment when it is sought to bo charged 
upon ancestral immovable proper by 
the father, it could not lie called 
j“ antecedent debt ” within the mean¬ 
ing given to these words by tho Privy 
Council decision in Brij Narain s case 
,(9) so as to dispense with tho proof of 
;its having been incurred for “ legal 
necessity. ’* 

Reliance was placed in support of this 
contention on a single ruling of tho 
Allahabad High Court reported as 
Bandhu Ram v. Ram Kishun (L0) where 
it was held that in order to justify an 
alienation by the father it is not suffi¬ 
cient moroly to show that at tho time 
of the alienation debts binding on the 
family were outstanding but that it 
must further be shown that the aliena¬ 
tion had to be undertaken under tho 
pressure of a present necessity for tho 
discharge of the debts. Phis caso was, 
however, decided on 16th March 1923 
before tho caso of Brij Narain (9) was 
decided by the Privy Council, the latter 
caso boing actually reported in tho year 
1921. The earlier view of tho Allahabad 
High Court on tho point of antecedent 

(8) [1019] 13 N. L. R, 89=51 I. G. 28. 

(9) A. I. R. 1924 P. C. 50=40 All. 93 = 51 1 A 
129 (P.C.). 

<10) A. I. R. 1923 All. 535. 


debts ” must therefore bo deemed to 
have been overruled by the aforesaid 
Privy Council decision which was, more¬ 
over, a caso from the same High Court. 
Wo, therefore, refuse to follow the view 
of tho law as propounded in Banda 
Ranis case (10). 

It was frankly admitted by the lear¬ 
ned counsel, who appeared for the ap¬ 
pellants, that such a narrow interpreta¬ 
tion of tho expression “ antecedent 
debts is not supported by direct autho¬ 
rity of any case reported after tho deci¬ 
sion of the Privy Council in Brij • 
Narain s caso (9). On the contrary, in 
para. 1631 of his valuable HiiTdu Code, 
Third Edition, Sir II. S. Gour observes 
that 

If tho debt was 4 antecedent ' it is immate¬ 
rial th it it was neither pressing nor even due, 
since pressuro is not a pre-requisite of ‘ ante¬ 
cedence, ’ though it is proof of necessity, nor is 
the fact that the debt might have been other¬ 
wise pud even relevant to the question of ante¬ 
cedence. ** 

It is not denied in the present case 
that tho debt secured by the previous 
mortgage (Ex. P-2) was a pre-existing 
debt, and simply because it was nob re¬ 
payable till 1922 it could nob be said 
that it was not an antecedent debt 
on 20th April 1920 when by common 
consent of the creditor and the debtor 
it was taken as discharged by its inclu¬ 
sion in the consideration of the mort¬ 
gage in suit (Ex. P-l). 

An argument by analogy was also 
advanced in support of tho abovo con¬ 
tention on the basis of a ruling of this 
Court reported as Chi t navis v. Nat Jin 
Sao (11), where it was hold that the 
alienation of a minor’s estate by a guar¬ 
dian for payment of debts, tho recovery 
of which is barred by time, is voidable 
as lacking legal necessity. It was, there¬ 
fore, contended that debts barred by 
time wore on a par with debts not ripo 
for payment and if an alienation for tho 
discharge of tho former was void it must 
equally ho void in respect of tho latter. 
Wo arc, however, of opinion that this 
contention is not tenable. In the oyo 
of tho law, as well as in fact debts tho 
recovery of which is barred by time are 
really no subsisting debts at all and 
therefore tho argument put forward can¬ 
not hold good in tho present caso. 

Tho caso of Jauahir Singh v. Udai 


<U) A. 1. It. 1923 N.ig. 2=20 N. L. It. 10G. 
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Parkash (L2), which was also cifcad as 
supporting indirectly the contention that 
debts not duo for payment were nob 
antecedent debts ” is hardly in point. 
That was a case where a Hindu father 
had contracted to selL part of the joint 
family property in order to discharge a 
mortgage upon other parts of it, but the 
mortgage had already been discharged 
before the purchase price was received 
and which was, moreover, applied by 
the father to his own purposes. It was, 
therefore, rightly hold that sale was nob 
made to discharge an "antecedent debt.” 

Great reliance was placed on tlie fol¬ 
lowing jvassage appearing at p. 157 of 
the report of the above case : 

Tho doctrine of ‘ antecedent debt ’ has 
boon carried far onough ; if the present con¬ 
tention is acceded to, it would ni 3 in that a 
contract for loan which never was completei 
to pay oil a previous debt otherwise discharged, 
would become ‘ antecedent dibt. ' This con¬ 
tention is on tho face of it, absurd. " 


We fail to notice where the relevancy 
of the passage quoted above corno 3 in 
for the decision of the point under con¬ 
sideration. 

The following observations appearing 
at p. 801 ( of 17 All.) in tho case of Lai 


Bahadur v. Ambi'ta Prasad (13), wen 
also relied on in this connexion : 

Die effect of tha'i explanation, in fchoi 
Lordships judgment, is to show that in thi 
circumstances of this case both of the mort 
gages of 1895 were ‘ antecedent debts ’ whicl 
would justify for their liquidation a sale o 
family property not otherwise improper. ” 

Wo have underlined (italicized) tlv 
words in the above Quotation 01 
which special emphasis was laid an. 
on tho hasis of which an ar^umen 
advanced that even in the case o 
antecedency of debts pressure or no 
cessity has to ho proved to justif- 
an alienation. Wo are not at al 
iinprosso.l with this argument in view o 
tho definite pronouncement of thei: 
Lordships in this very case and carlie 
cases to the effect that “ autocode;, 
dobts of tho father do by thomsetvo 

constitute a form of logal nocossit. 
which lustifies tho alienation and render 
it unimpeachable by tho sons 

Tho third point prossed was that he 
causo tho mortgage in suit (Ex. P-t) wa 
a renewal of tho old mortgago (Ex. P-° 
it was nob for an antecedent debt an< 


( 12 ) 

M3) 


A. I. R. 1129 l>. C. 10=13 All 
I. A. 30 (P,C ). 

A. 1. R. 1925 P. C. > 1=17 All. 
O. C. 371=52 1. A. lll(p .C.). 


152=53 
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the case of Jang Bahadur Lai v. Racjhv - 
nath Sing'i (14), was cited in support of 
this contention. The judgment itself, 
as reported, does not support the conten¬ 
tion advanced hut the second portion of 

the headnobe states that 

whether a mortgago of joint family property 
is made by a Hindu father and the son makes 
an alienation which is wholly a renewal of tho 
previous mortgage made by the father the alie¬ 
nation does not constitute an antecedent debt.” 

On the other hand, in the case of Jai 
Narain v. Mahabir Prasad (15), the 
same Court held that the amounts due 
on two previous mortgage deeds which 
constituted a portion of the considera¬ 
tion of the mortgage sued on were 
“ antecedent debts” within the meaning 
of the expression given to them by their 
Lordships of the Privy Council in Brij 
Narain s caso (9). The same view was 
taken by a Full Bench of the Madras 
High Court in the case of Arm ugh am 
Chetty v. Muthu Round an (L6), nearly 
four years before Brij Narain s case 
came to he decided by the Privy Council. 
We, therefore, hold that debts due under 
Ex. P-2 and incorporated in the cons»- 
de rat ion of Ex. P-1, in the present case, 
were " antecedent debts. ” 


The lirst two grounds of appeal attack 
the award of interest by the lower 
Court. On the principle enunciated in 
Purushottam v. Sahu (17) it was con¬ 
tended that interest at the rate of six 
pei cent pei annum only should have 
been allowed after the whole amount 
became due. In the reported case pros- 
pective sawai interest was already added 
to tne principal and under these circum¬ 
stances this Court rightly interfered in 
the matter and awarded simple interest 
at six per cent per annum. Simple in¬ 
terest at nine per cent, per annum al¬ 
lowed by the lower Court in the present 
case was the rate agreed upon by the 
parties and was not at all, in our opi¬ 
nion, an unfair rate. Wo therefore de¬ 
cline to interfere with the decision of 
the learned District Judge on this point. 

On tho second ground wo hold that 
on defaulted instalments simple interest 
at Rs. L-4-0 per cent, per mensem should 
have been allowed instead of compound 
int erest at the same rate._Wo, there- 

(lt) A. I. R. 1923 Oiulh 43=2 Luck. 101. 

(15) A. 1. R. 1920 O.ulh 170 = 2 Luck. 220 

(10) [1919] 42 Mart. 7 11=37 M. L J. 108=9 

M. L. \V. 505 =52 1 C. 525=(1919) M \V 

N. 40>(F.B.i. ; 


(17) A. I. R. 1920 Nag. 90 = 22 N. L. R. 23. 
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fore, order fresh accounts to ho made 
accordingly. 

Fresh accounts are accordingly made 
hy the appellants’ counsel and checked 
here. The interest on the defaulted in¬ 
stalments as now awarded comes to 
Rs. 240-6-4 instead of Rs. 671-9- 6 awar¬ 
ded by the lower Court in case of defen¬ 
dant L and of Rs. 572-10-0 in case of 
defendant 2. The decree of the lower 
Court will therefore he modified by re¬ 
ducing the decretal amount payable hy 
defendant 1 hy Rs. 431-3-2 and that 
payable hy defendant 2 by Rs. 332-3-8. 

is that except in the matter 
ol interest the decree appealed against 
is confirmed and this appeal dismissed. 
Since the success in appeal is trilling, 
wo order that all the costs of this ap¬ 
peal shall he paid by the appellants. 
L he date fixed for redemption by the 
lower Court is extended to 1st Decem¬ 
ber 1930. 

r.N./R.K. Appeal dismissed. 
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Jackson, A. J. C. 

Atmaramsao —Appl ican t. 

v. 

liambharos and another - Non-Appli- 
ca nts. 

Civil Revn. No. 52 of 1929, Decided 
on 20th September 1929, from order of 
First Class, Sub-Judge, Bilaspur, D/- 10th 

December 1928, in Misc. Case No. 16 of 
1928. 

la) Civil P. C., S. 151—Suit dismissed for 
default No good cause shown for non-ap¬ 
pearance Court cannot restore suit under 
S. 151. 

If suit is dismissed for default and if no suffi¬ 
cient cause for non-appearance is shown, the 
Court has no power to restore the suit to file in 
exercise of the inherent power under S. 101 : 
31 All. 420 and 44 Bom. 82, not. Foil.; l J R 
1925 AH. 010 (F. B.) ; A. 1. R. 1922 Pat.' 479 
A. I. R. 1)23 Nay. 336 and A . /. R. 1927 Cal 
920, Rel. on. ; A. I. It. 1929 P.C. 137, Bxpl. an d 
Bel. on.; A. I. R. 1920 Nay. 409, Ref. [P 40 C 21 

(bi Civil P. C. S. 151 —Suit dismissed for 
default—No sufficient cause shown for non- 

appearance— Suit restored under S. 151_ 

Revision lies—Civil P. C., S. 115. 

A suit was dismissed for default. The Court 
found that thore was no sufficient cause for 
non-appearance of plaintiff. But Court restor¬ 
ed the suit to file in exercise of the inherent 
power of the Court under S. 151. 

11 el l : that the case was a proper one for re¬ 
vision as the question was whether the Court 
has jurisdiction to mitko the order ; A. I R 
1929 Bom. 199, Dist. [P 19 C 2] 

D. N. Choudiry —for Applicant. 

J. Sc i for Non-Applicant 1. 


Order. This is an application for 
revision of an order hy the lower Court 
restoring to the iile a suit dismissed for 
default. Tho lower Court has found that 
there was no sufficient cause for the non- 
appearance of the plain till's, but has 
restored the suit to file in exercise of tho 
inherent power of the Court recognize ! 
ky 151, C ivil P. C. It lias been urged on 
behalf of tho non-applicants that the 
lower Court s linding that there was no 
sufficient cause is wrong. Tho plaint 
had been rejected by the lower Court as 
insufficiently stamped. On appeal tho 
order rejecting tho plaint was set aside 
and tho case remanded for trial. It was 
received by the lower Court on 22nd 
August 1928 and LOth September 1928 
was fixed for hearing. Tho plaintiffs’ 
pleader was present on 22nd August 
1928 and has initialled the order sheet 
but does not appear to have informed 
the plamtitls of the date fixed for hear¬ 
ing and on 10th September 1928 he ap¬ 
pealed and said that he had no instruc¬ 
tions. 1 lain tit! 1 s reason for not ap¬ 
pearing is alleged to he that ho was 
informed by the appellate Court that a 
notice of the date lixed would he issued 
to him. His evidence is to the effect 
that, it was tho Court’s reader that gave 
him this information. That evidence 
has been disbelieved by the lower Court 
and in my opinion its decision is correct. 
Plaintiff L on his own evidence did not 
wait to receive a notico hut made enqui¬ 
ries in the lower Court about eight days 
after the order of remand and found that 
the record had not been received back. 
His evidence as to tho information given 
him by the reader of tho appellate Court 
thus does nob appear to ho correct ; it is 
supported by the evidence of one wit¬ 
ness only, who professes to have heard 
what was said from outside tho Court¬ 
room, and the reader has not been exa¬ 
mined. The plaintiffs appear simply to 
have been dilatory in making tho second 
enquiry as to the date for hearing. As 
1 agree with the lower Court in reject¬ 
ing tho evidence that plaintiff 1 was told 
hy tho reader that ho would receive a 
notico, I need nob consider what tho 
clloct of such information being given 
would he. 

Tho point raised on behalf of tho ap¬ 
plicant-respondent is that tho lower 
Court can only restore a suit to tho file 
under O. 9, R. 9, that is, when suffuien 
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cause for non-appearance lias been shown 
and that when sufficient cause has not 
been shown, the Court cannot restore a 
suit in exercise of its inherent powers. 
There has been a divergence of opinion 
among the High Courts on this question. 
In Lalta Prasad v. Ram Karan (1) it 
has been held that O. 9, R. 9, merely 
makes it compulsory to restore a suit 
when sufficient cause has been shown, 
but leaves the Court discretion to res¬ 
tore in other cases by virtue of its in¬ 
herent powers. The samo view has 
been taken in Bilasrai Laxminarayan 
v. Cursondas Damodardas (2). In Ram 
Sarup v. Gaya Prasad (3), however, it 
has been held that a Court has no juris¬ 
diction to set aside an ex parte decree 
except under O. 9, R. 13, that is, when 
sufficient cause has been shown, and 
that there is no inherent jurisdiction to 
do so. The same view has been taken 


in Ajodhya Mali ton v. Mt. Phul- Kcer ( l) 
and in a case of this Court Vishicanath 
v. 1 aijnath (5). Another decision of 
this Court Wasudeo v. Inayat Hussain 
(6) has been cited in support of the view 
that tho Court has inherent power to 
restore a suit dismissed for default. 
T hat proposition appears in tho head note 
of the decision, as it appears in an un¬ 
authorized series of reports, but in tho 
body of tho order it will be found that 
in tho opinion of tho Court sufficient 
cause had been shown for non-appear¬ 
ance. Again in Sudananda Moral v. 
Rakhal Sana (7) it was held that when 
no sufficient cause for review was made 
out, the Court could not, bv virtue of its 
inherent powers, assume a jurisdiction 
forbidden by tho legislature. In ,Motilal 


v. Ujjar Singh (8) it has been held . 
the Privy Council that under O. 3 
R. 3 (2), extension of time for payment 
tho sum duo under a decree for forecl 
Kino can only be granted for good cau 
shown. Their Lordships do not ox pres 
ly exclude tho exorcise of the Court 
inhcicnt pow ers in such a case, but tin 
do so l,y necessary implication. 


(1) [1012] 34 All. 420=14 I. C. 187=0 . 4 . I,. J 
GG6. 


(2) [1920] 44 Bom. 82=53 I. C. 252=21 Bom. 

i I * • * Jl % 

( 3 ) A. I. R. 1325 All. 610=48 All. 175 (p r> ) 
(1) A. 1. R. 1022 Pat. 470 = 1 Pat 277 

(5) A. I. R. 1025 Nag. 356. 

(6) A. I. R. 1920 Nag. 100. 

(7) A. I. R. 1027 Cal. 020. 

(8) A. I. R. 1028 P. C. 137=24 N. L. R. 182= 
55 Cal. 821=55 I. A. 207 (P.C.). 
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It has been sought on behalf of tho 
non-applicants to distinguish tho rulings 
which negative the inherent power of 
tho Court, on the ground that they do 
not relate to cases of suits dismissed for 
default ; but that seems to me to bo 
immaterial. They are authority for the 
general proposition that wdien the law" 
entitles a party to an order in his favour 
on good cause being showm, the Court 
cannot exercise its inherent power to 
give that order w’hen good cause has not 
been shown, whether it be an order 
restoring a suit dismissed for default, 
setting aside an ex parte decree, grant¬ 
ing extension of time for payment of the 
sum due under a decree for foreclosure 
or granting review of a judgment. In 
my opinion the weight of authority and 
leason is in favour of that general pro¬ 
position, and I hold that the lower 
Court has no power to restore the suit 
in the case before me. 

It has been argued on behalf of the 
non-applicants that there can he no 
revision in this particular case and re- 

. ^ ^ ^ ^ made to Krishna v. 

Bhau (9), in which it was held that the 
High Couit will not interfere in revision 
with an order passed by the lower Court 
following one out of two divergent lines 
of authorities. That case is merely a 
particular application of the view that 
provided a Court has jurisdiction to 
entertain a. case, even if it decides it 
w iongl\, it is not a ground for inter-* 
ference under $. 115, Civil P. C. Ilere- 
howevei, the whole question is whether 
the lower Court had or had not juris¬ 
diction to make the order that it did 
make. 3n my opinion it had not juris¬ 
diction and this is, therefore, a proper 
case for revision. 1 set aside tho order 
of the lower Court restoring tho suit to 
lile and direct that the suit bo dismissed 
with costs. The non-applicants w ill 
hear the costs of the applicant in this 
Court. 1 fix pleader’s fee at Rs. 50. 

J_ ____ Suit dism isscd . 

(9) A. I. R. 1929 Bom. 198. " 
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Macnair, Offg. J. C. 

Emperor 

v. 

P yard a l —Oppos i te Pa r t y. 

Criminal Revn. No. 285 of 1929, Deci¬ 
ded on 30th September 1929 on report 
by Sess. Judge, Nagpur. 
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C P. Gambling Act, S. 5—No part of money 
found on person of man arrested can be 
seized. 

No part of the money found on the person o* 
a man arrested in a gaming house can be seized 
as S. 5 authorizes the seizure of money and 
securities lying about the premises but of no 
other money. The reason why such money 
cannot ho seized is that a person convicted for 
gambling is liable to pay fine and power to 
confiscate money which belongs to the person 
arrested is unnecessary : A.I.It. 19*27 Bah. 838 ; 
2G Bom. G41 ; 44 Bom. G9G, Rel. on. [P 50 C 2] 

Y. N. Herlekar —for Opposite Party. 

Order . —The learned Sessions Judge 
is of opinion that the order directing 
confiscation of Rs. 95, part of the money 
found on the person of Pyarelal, is illegal 
as this money cannot reasonably be sus¬ 
pected to have been used or intended to 
be used for the purpose of gaming. He 
refers to the judgment of Broadway, J. t 
in Misri Lai v. Emperor (1), but his 
opinion is not in consonance with the 
view taken in that case, namely, that no 
part of the money found on the person 
of a man arrested in a gaming house can 
be seized or forfeited, as such money 
should not be considered to have been 
found in the gaming house. The view 
of Broadway, J., is in accord with the 
view taken in Emperor v. Wailli Mu - 
ssaji (2) and Emperor v. Sari a shiv Bab 
JFIabbu (3). 

Section 5, Gambling Act specifies the 
conditions under which the suspected 
premises may be entered : it then au¬ 
thorises the seizure of instruments of 
gaming, moneys and securities for money, 
and articles of value reasonably suspected 
to have been used or intended to be used 
for the purpose of gaming which are 
found therein. It next authorises a 
search of the premises and the persons 
of those arrested for the purpose of find¬ 
ing instruments of gaming and the seizure 
of instruments of gaming found upon such 
search. The section then appears to 
authorise the seizure of money found 
without a special search, but not the 
seizure of money found in the special 
search of all parts of premises and of the 
persons of those arrested or instru¬ 
ments of gaming. S. 8 authorizes tho 
Magistrate to order all instruments of 
gaming found in a gaming house to bo 
destroyed. Here tho words ‘ found there- 

m~m- - - -- i _ , - _ # — - - _ 

(1) A. I. U. 1927 Xj\U. 338 = S L\h. 320. 

(2) [1902] 2G Bora. G41=4 Bora. Jj. R. 127. 

(3) .[1920] 44 Bom. G3G=55 1. C. 804=22 Bora. 

L. 11. 197. 


in”, i. o., in the gaming house, must 
surely mean found in the house or on 
the persons of those arrested : for it is 
clear that all instruments of gaming 
found ought to be destroyed. S. 8 next 
authorises the forfeiture of all moneys 
seized in the gaming house, though the 
Magistrate is permitted to order any part 
thereof to be returned to tho owner. I 
do not consider it necessary to decide 
whether money found on the person of a 
man arrested should be considered to 
have been found in the gaming house. 
It appears to me that S. 5 does not au¬ 
thorize the seizure of money unless this 
money can be found without a special 
search. In my opinion S. 5, Gambling 
Act, authorises the seizure of money and 
securities lying about tho premises but 
of no other money. I do not think the 
reason for the distinction suggested by 
Broadway, J., is the true one. It would 
frequently be possible to hold that money 
found on the person of a gambler was 
likely to have been intended to bo used 
for gambling : part of such money may 
bo marked coin. Tho real reason in my 
opinion is that a person convicted for 
gambling is liable to fine and power to 
confiscate money which clearly belongs 
to him is unnecessary : money which is 
in evidence at the time of search is for¬ 
feited as it would bo troublesome to 
decide its ownership. 

Pyarelal has been held to be tho 
keeper of a common gaming house and I 
should expect a keeper to be provided 
with a moderate amount of funds in order 
to make prompt payments. It may be 
that his clients risk a fow annas, but it 
is probable that they do so in order to 
have a chance of being paid a compara¬ 
tively largo sum. There is then reason 
to suspect that all tho money found on 
tho person of Pyarelal was brought for 
tho purpose of gaming, but, as I have 
stated, tho Act does not authorize seizuro 
of such money. It cannot bo seized 
except for tho purpose of use as evidonco 
in tho case. It is obvious that tho in¬ 
fliction of a larger lino would have had 
the samo result as forfeiture of this 
money. 1 thereforo direct that Rs. 101, 
tho money found on tho person of Pyare¬ 
lal, may bo returned to him. 

The ioarnod Sessions Judge considers 
that as no notice of tho charge of an 
offence under S. 4, Gambling Act, was- 
given, Pyarelal should not have been 
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convicted of offences under S. 3 and S. 1 
and have been punished with lino for 
each offence. It is true that the offence 
complained of was an offence under S. 3, 
Gambling Act, but the facts alleged were 
that Pyarelal and Kunjilal wagered on 
the market price of cotton with witnesses 
and there was reason to believe that they 
wagered with other persons. The keeper 
of the satta shop ordinarily wagers with 
his customers much in the same way as 
a book-maker wagers with persons who 
bet on horse races. The facts alleged 
then were that Pyarelal was guilty of 
offences both under Ss. 3 and 4, Gambl¬ 
ing Act. It was clearly stated that 

Pyarelal had settled tho rate at which 
* 

the bettors would bo paid if they won. 
In my opinion the convictions under Ss. 3 
and 4 were not illegal. The total punish¬ 
ment inflicted is not excessivo. 

P.N./r.IC. Order accordingly . 


A. I. R. 1930 Nagpur 51 (1) 

Munje, A. J. C. 

Samb'ia and another —Applicants. 

v. 

Desric and others —Non-Applicants. 

Civil Revn. Appln. No. 273-B of 1929, 
Decided on 4th October 1929, from 
order of Second Class Sub-Judge, Wun, 
D/- 8th August 1929, in Civil Suit 
No. 160 of L929. 

Civil P. C., S. 115— Application by per¬ 
sons to be made defendants to suit brought 
for specific performance of contract of 
sale of field on ground that they were mem¬ 
bers of joint Hindu family along with de¬ 
fendants and were interested in field — Ap¬ 
plication dismissed— There is no case de¬ 
cided . 

It is not the practice of High Courts to 
allow revision of interlocutory* orders which 
can he questioned in appeal and interference 
in revision is allowed in such cases only when 
great inconvenience or injustice would other¬ 
wise result. [p 5 i (j jj 

Persons applied to he made defendants to a 
suit brought for specific performance of a con¬ 
tract of sale of certain field on the ground that 
they were members of a joint Hindu funilv 
along with the defendants and were interested 
in the field. I ho application was dismissed. 

Jlfld : that there was no case decided and 
the only inconvenience which was sought to 
he avoided was a possibility of multiplicity of 
judicial proceedings which was not sufficient 
to call for extraordinary interference : A, I H 

1021 425 ; A. I. ft. 19^8 All. 07 and 

A. I. II. 1028 Cal . 114, H<1. on. [I* 51 (j 2 ] 

S. A. Ghadgay — for Applicants. 

Order. Ono Dasru brought a suit 
for specific performance of a contract 
ot sale of.tbe fields in questiou against 


defendants Dewaji and Rama. The 
applicants wanted to join in the suit 
and applied to be made defendants 
thereto on the ground that they wore 
members of a joint Hindu family along 
with the defendants and were interested 
in the said field. The lower Court dis¬ 
missed their application as in its opi¬ 
nion the applicants were not necessary 
parties to the suit. 

The applicants have now come up in 
revision and challenge the order of the 
lower Court. They thus seek revision 
of a mere interlocutory order. S. 115, 
Civil P. C., allows a revision when a 
case has been decided by a Subordinate 
Court and where there is no remedy 
by way of appeal. I am in full agree¬ 
ment with the views expressed in the 
Full .Bench case reported in Lalcliand 
Mangal Sen v. Behari Lai Mehx 
Cliand (1) and the case in Equitable 
Trust Co. v. Muhammad Halim and Co ., 
(2) and hold that the applicants, here 
have no “ case decided ” which they, 
can seek to revise under S. 115. Again 
it is not the practice of High Courts to 
al^ow revision of interlocutory orders 
which under S. 105 Civil P. C., could he 
questioned in appeal (Mati Lai Lyall 
v. Premi Lyall (3). The practice of 
this Court has also been the same and 
interference in revision is allowed in 
such cases only when great injustice or! 
inconvenience would otherwise result. 


The only inconvenience that is sought to 

v o 

he avoided in this case is a possibility 
ot multiplicity of proceedings. In my 
opinion this is not enough to call for an 
extraordinary interference. For these 
reasons I decline to interfere in revision 
and dismiss the application without 
notice to the opposite party, 

V.N./R.K. _ llcvisian dismissed. 

(1) A. I. R. 1924 Tj 1 I 1 . 425=5 T,ih. 288 (lYBJ. 

(2) A. I. R. 1928 All. 97=50 All. 27f>. 

(H) A. 1. R. 1928 Cal. 114=54 Cal. 1038. 
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Sunii hoar, A. J. C. 

Liaj moh a mad and another — Defen¬ 
dants 3 and 4 — Appellants. 

v. 

Gnpal and others —Plaintiff and De¬ 
fendants L and 2 - Respondents. 

Second Appeal No. 13L-B of 1928, 
Decided on 23rd August 1928, from do- 
croo of First Addl. District Judge, Akola, 
D/- 2-'8th January 1928, in Civil Appeal 
No. 168 of 1927. 
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(a) Transfer of Property Act, S. 53 — 
Scope. 

A parson who is nob a creditor at the date of 
the transfer cannot impeach the same under 
S. 53. [P 53 C 1] 

(b) Transfer of Property Act, S. 53—Auc¬ 
tion purchaser is not person having interest 
in property under S. 53, 

Auction purchaser at a sale in execution of 
a decree is not a person having an intorest in 
the property as S. 53 relates only to transfers 
of property by the act of parties : 53 I. C. 

205 and 39 Bom. 507, Rel. on. [P 53 C 1] 

G. G. Hatwahie —for Appellants. 

II. M. Bhajadc —for Respondents. 

Judgment.— The facts leading to 
this second appeal are these : On 4th 
February 1925 defendant 2 sold his 
field No. 169, area 31 acres and 36 cun- 
thas, to defendant 1 who mortgaged the 
same with the plaintiff on 26th Juno 
1925 for a consideration of Rs. 325 de¬ 
fendant 2 being a surety to this transac¬ 
tion. In execution of his simple money 
decree obtained against defendant 2 
in December 1925, defendant 3 pur¬ 
chased this field in the auction sale 
long after the mortgage in plaintiff’s 
avour. An objection filed by defen¬ 
dant 1 in the execution proceeding •of 
defendant 3’s decree on the basis of the 
sale in his favour was rejected on 12th 
December 1925 on the ground that the 
sale was fraudulent. 

The plaintiff brought the suit, out 
of which this second appeal arises, in 
the Court of the Second Class Subordi¬ 
nate Judge, A kola, to enforce his mort¬ 
gage. The case proceeded ex parto 
against the first two defendants but 
defendants 3 and 4 who are father and 
son resisted the claim on the ground 
that the original sale of the mortgaged 
field by defendant 2 to defendant 1 
was void being without considera¬ 
tion and intended to defraud certain 
creditors of defendant 2 including 
themselves. The contending defendants 
also denied the mortgage deed sued 
upon and urged that the order in the 
execution proceedings disallowing the 
objection not having been sot aside was 
final and binding on the plaintiff who 
was the legal representative of defen¬ 
dant 1. The trial Court held the exe¬ 
cution of the mortgage deed in suit 

duly proved but not the passing of the 
consideration thereunder. [t further 
held that the sale of the mortgaged field 
by the second defendant to defendant l 
was void, having been mado without con¬ 


sideration and in fraud of the creditors 
of defendant 2. It also held that the 
order in the execution proceedings 
bound the plaintiff. As a result of 
these findings the plaintiff’s suit was 
dismissed. On appeal by the plaintiff 
to the Additional District Judge, Akola, 
all the aforesaid findings were set aside 
and the plaintiff’s claim decreed. The 
lower appellate Court held that there 
was consideration for the mortgage deed 
sued upon, that the sale of the mortgage 
field in favour of defendant 1 was ge¬ 
nuine and not fraudulent and that the 
order in the execution proceedings 
against defendant 1 was not binding 
against the plaintiff who could not he 
called the legal representative of the 
objector (defendant 1). 

Defendants 3 and 4 have, therefore, 
filed this second appeal. The first point 
pressed by Mr. Hatwalne for the appel¬ 
lants was that the case should he re¬ 
manded for a trial de novo, because the 
Courts below committed an error in 
thinking that the sale of the entire mort¬ 
gaged field by defendant 2 to defendant 
I was efiected by only one sale deed 
dated 4th February 1925 (Ex. P-3), 
while as a matter of fact the entire 
field was conveyed piecemeal under two 
sale deeds, Exs. P-3 and D-3, dated 
12th November 1924. By the latter 
deed only 6 acres of the entire area was 
conveyed for a cash consideration of 
Rs. 1,000 and bv the former the rest of 
the area, viz., 25 acres and 36 gunthas 
was sold for Rs. 6,000. 

There is no doubt that the two low’er 
Courts should have taken into consi¬ 
deration both these sale de6ds, hut 
sinco the evidence on record was suffi¬ 
cient to determine the main question of 
the genuineness or otherwise of the sale 
of the mortgaged field by the second 
to defendant 1, I proposed to pro¬ 
ceed under S. 103, Civil P. C. and decide 
the question hero instead of remanding 
the case for a fresh taial. Accordingly 
1 allow T ed the pleaders on both sides to 
argue fill questions of fact involved in 
the case. It seems to me, however, 
that for the disposal of the present ap- 
poftl it is not at all necessary to decide 
the question if the sale of the mort¬ 
gaged field in favour of defendant 1 was 
voidable under S. 53, T. P. Act, under 
which alone, it is conceded by Mr. llat- 
walne, the appellants challenged the 
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sale, for I am clear that the appellants 
have no locus standi to impeach the 
same. It is also conceded that the pre¬ 
vious order in the execution proceedings 
is not binding on the plaintiff. 

In para. 6 of the written statement 
filed on behalf of the appellants in the 
trial Court it was stated that at the 
time of the transfer of the mortgaged 
field by defendant 2 to defendant I 
the former was indebted to the appel¬ 
lants to the extent of Rs. 1,300 and that 
there were certain others creditors, but 
the extent of their debts was not speci¬ 
fied and it was pleaded that the trans¬ 
fer was intended to defraud these cre¬ 
ditors. In reply, the plaintiff’s pleader 
controverted these facts and it was 
therefore incumbent upon the appellants 
in the very first instance, to establish 
the existence of their own debts on 
the date of the transfer sought to lie 
impeached. Mr. Hatwalne candidly ad¬ 


mitted that there is no proof upon th< 
record to establish this fact. In othei 
words it is not proved that defendant $ 
was indebted to the appellants at all or 
on the date he made the transfer of the 
pfield to defendant 1 which is the sub¬ 
ject of the mortgage in suit. It fob 
lows, therefore, that the appellants not 
being creditors at the date of the trans¬ 
fer Cannot impeach the same under the 
latter portion of the part 1, S. 53, T. P 
Act. 

% . 

It is equally clear that the appellants 
being merely auction purchasers of the 
mortgaged property have no right tc 
challenge the sale in favour of defen¬ 
dant 1 mortgagor, under part 1, S. 53 
T. P. Act. In Air ad hut v. Punjaji (p 
it was held by Sir Henry Drake-Brock* 
man, J. G., following V asudeo licwjhu- 
nath v. Janardhan Sadasliiv (2) that 
an auction purchaser at a sale in exe¬ 
cution of a decree is not a “subsequent 
transferee entitled to impeach a pre¬ 
vious transfer under S. 53 T P Ant 
for the reason that : ’ ' * 

“ That section rel ites only to transfers o! 
property by the act of parties, ns appears from 
the .preamble to the Act and also from S. f 
which defines a transfer of property as an ant 
hv which a parson conveys proparty : an execu 
tion sale does not satisfy either the preamble 
or the definition*. ” 


It is thus obvious that the appellants 
cannot rank for tho purposes of S. 53 

( 1 ) [1919] 5*TlTc. ‘ 205 . - 

f2) [1915] 30 lioin. 507 = 20 I. C. 197 = 17 
Bom. L. R. 52 2. 


as persons “ having an interest ” in the 
property, the transfer of which is sought 
to be challenged. For the reasons set 1 
forth above the decree appealed against 
is confirmed and this appeal dismissed 
with costs. 

P.N./R.K. Appeal dismissed . 
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Subhedar, A. J. C. 

M t . Deok u wa rba i — Applicant. 

v. 

Potuprasad —Non-Applicant. 

Civil Revn. Appln. No. 215 of 1929, 
Decided on 20th September 1929, from 
judgment of Dist. Judge, Raipur D f - 5th 

February 1929, in Civil Suit No. 135 of 
1928. 

(a) Civil P. C., O. 44, R. 1, — Reasons for 
rejection need not be stated—Trial is not 
vitiated. 

Order 44, R. 1, does not require reasons for 
rejecting leave to appeal in forma pauperis to he 
stated and tho absence of them does not vitiate 
the trial. [p 54 C 1] 

(b) Civil P. C., O. 44. R. 1 —Order of 
refusal under R. 1 is revisable but cannot be 
interfered with on merits. 

Order refusing leave to appeal in forma pau¬ 
peris can be revised : A. I. R. 1924 Nag. 44, 
Rcl. on. [p 53 C 2] 

But High Court has no power to inter¬ 
fere on the merits of tho order refusing leave to 
to appeal in forma pauperis. [P 54 C 1] 

U . 13. Dhabe —for Applicant. 

H. M . Date — for Non-Applicant. 

Order. The applicant wanted leave 
to file an appeal in forma pauperis in tho 
Court of the District Judge, Raipur, who 

in refusing the leave passed the follow¬ 
ing order. 

Loave to appeal in forma pauperis is refus¬ 
ed as the decision of the lower Court does not 
appear to me to be wrong in law or unjust ” 

The applicant therefore seeks to 
have the aforesaid order revised here on 
tho following grounds : 

1* That tho lower appellate Court should 
have held that as it was a first appeal and tho 
findings of fact were challenged, it was morelv 
a question of appreciation of evidenco and it 
could not therefore be said on tho face of the 
judgment that the decision was not wrong or 
unjust. 

2 That under tho facts, and circumstances 
of this case, the lower appellate Court should 
have allowed tho applicant to appeal as a 
pauper. ” 

There is no doubt that the application 
for revision is entortainable by this 
Court under S. 1L5, ( vivil P. C. : seel 
Achalsinrjh v. Seth Jiwandas (I). But 
the further question is whether on tho 
meri ts tho order soug ht to bo revised is 

(1) A. I. R. 1924 Nag. 44=19 N. L. R. 105. 
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a bad order in law. The proviso to 
O. 44, R. 1, Civil I\ C. lays down: 

“ that the Court shall reject the application 
unless upon a perusal thereof and of the judg¬ 
ment and decree appealed from, it soes reason to 
think that the docroe is contrary to law or to 
some usage having the forco of law, or is other¬ 
wise erroneous and unjust. ** 

On the face of it the order under ap- 
]ieal is not very happily worded. Al¬ 
though the memorandum of appeal was 
not accompanied by a copy of the judg¬ 
ment and decree of tlie trial Court the 
lower appellate Court had sent for the 
record and I must presume that it had 
perused the judgment and decree ap¬ 
pealed from and the grounds of appeal 
before disposing of the application for 
leave to tile the appeal as a pauper. 
R. 1, O. 44, Civil P. C. does not require 
reasons for rejection to he stated and 
the absence of them therefore does not 
vitiate the order. On the merits of the 
order this Court has no power to in¬ 
terfere. The application for revision 
fails and is dismissed with costs. 
Pleader’s fee Rs. 5. 

P.N./R.K. Revision dismissed . 
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SUBHEDAR, A. J. C. 

N (train —Appellant. 

v. 

Nilkanth —Respondent. 

Second Appeal No. 258-B of 1929, De¬ 
cided on 18th September 1929, against 
decree of 1st Addl. I)ist. Judge, Akola, 
D/- 29th June 1929 in C. A. 210 of 1923. 

Hindu Law—Joint family—Lease of fields 
taken by person as manager of joint Hindu 
family of himself and his brother — Fields 
cultivated by brother for certain years — 
Rent for those years can be recovered from 
him though he be not actual party to lease. 

Where a person takes tho lease of certain 
fields not for. himsjlf but as manager of the 
joint Hindu family of himself and his hrotli r 
and whore the brother cultivates tho fields for 
certain yi arson behalf of tlia family, r »nt for 
those years can 1)3 recovered from him for 
those years even though ho was not an actual 
party to the lease : 1 N. ft. ft. 178, ftel. on. 

[P 55 C 1] 

M. R . Bobdc —for Appellant. 

Judgment. —Tho facts leading to this 
second appeal aro shortly these: Tho 
plaintiff-respondent sued tho defendant- 
appellant for lease-money for two years, 
1924-25 and 1925-26, on tho allegation 
that tho lease of tho holds was taken 
for hvo years in 1920 by tho appellant’s 
brother, Maruti, as manager of tho joint 


family consisting of himself and tho 
appellant, and that the appellant had 
himself cultivated the fields for the two 
years in respect of which the rent was 
claimed. 

The appellant resisted the claim by 
alleging that since the last eight years 
before the date of suit he had become 
separate in mess and residence from 
Maruti; that the separation in estate 
had also taken place between them three 
or four years before 26th June 1928; and. 
that he did not cultivate the fields in 
question in 1924-25 and 1925-26 for 
which rent was claimed. 

The trial Court found all the pleas 
of tho appellant established and dis¬ 
missed the suit, but on appeal by the 
plaintiff the Additional District Judge. 
Akola, held : (1) that Maruti took the 
lease of plaintiff’s fields as manager of 
the joint family of himself and the de¬ 
fendant, (2) that both the brothers were 
joint in estate till the year 1925-1926, 
(3) that the fields were cultivated hv the 
defendant himself for and on behalf of 
the joint family during the years for 
which rent was claimed, and (4) that 
tho defendant w r as thus benefited by 
the lease. The plaintiff’s claim was 
accordingly decreed w T ith costs but the 
defendant’s liability w’as restricted to 
the extent of the family property in his 
hands. 

The defendant has, therefore, filed 
tho present second appeal and tho only 
contention pressed by Mr. Bobde, the 
learned advocate for tho appellant, is 
that in tho absence of a definite finding 
that the plaintiff respondent created 
both the brothers as lessees the defen¬ 
dant-appellant could not ho held liable 
to tho plaintiff’s claim even on tho find¬ 
ing that he cultivated tho fields in the 
years for which the rent was claimed. 
Reliance was placed in support of this 
argument on tho following observations 
appearing at p. 180 of tho report of the 
case of Deochand v. Moti (l) at p. 180 : 

Thirjfore, tlio question which tho Courts- 
h\(l to decide iu tho present case was not whe¬ 
ther th) nazarana w.is paid out of tho family 
funds or whether tho cultivation was jointly 
shared hv all th ' nv*inb ?rs of th * f.unilv, but 
who w?ro tho pirties to tho contract of ten¬ 
ancy. Did th * defendant accept Oangarum us 
his tenant or did ho deal with O.inpiram as 
managing member of tho joint fimily ? If he 
dealt with Gangaram as an individual, then 
the present suit must fail. ^h : otli t 

(I) [1905] 1 N. Tj7R. 178. 
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hand, ho dealt with Gangaram as represonting 
the family, thou on the loath of Gangeram the 
plaintiff would take by right of survivorship 
and would be entitled to recover possession.” 

In his judgment the learned 
Additional District Judge has given 
his conclusions of facts of which a 
summary is given by mo in para, 3 
above. There is a clear finding of the 
lowor appellate Court that Maruti took 
the lease not for himself but as repre¬ 
senting the joint family of himself and 
his brother the appellant. The present 
•case, therefore, comes woll within the 
principles of law contained in the above 
quotation and was rightly approached 
and correctly decided by the lower ap¬ 
pellate Court. The appeal fails and is 
dismissed without notice to the other side. 

P.N./h.K. Appeal dismissed. 

A. I. R. 1930 Nagpur 55 (1) 

SUBHEDAR, A. J, C. 

Jiwa Umar Kachhi —Applicant. 

v. 

Gulabchand —Non-Applicant. 

Civil Rovn. No. 356-B of 1928, Deci¬ 
ded 24th April 1929, from order of Dist. 

* Judge, Akola, D/- 27 th August 1928, in 
Civil Misc. Case No. 56 of L928. 

Civil P. C., O. 34, R. 3—Defendant fails to 
pay amount decreed on due date — Extension 
prayed for without good cause being shown 
— Order making decree final is legal. 

Where the def.*nd;int fails to pay tho amount 
decreed on duo date and prays for an extension 
without good cause being shown, tho Court can 
mike tho decree final in spite of allogod prayer 
for*oxtension : A. I. li. 1928 P. C. 137, /?//. 

[ p 53 C 1] 

M. B . Niyorji —for Applicant. 

Order. —In proceedings for final de- 
croo’for foreclosure tho applicant judg¬ 
ment.debtor pleaded an adjustment hut 
tho Court of the first instance held tl io 
plea not proved and made tho decree 
final in spite of a belated prayer for ox- 
tention of time. Against this order an ap¬ 
peal was preferred to tho District Judge, 
Akola, but was rejected. The applicant, 
therefore, comes up to this Court in 
revision. 

It is argued hero that tho lower 
Courts were in error in not acceptin'* 
the money which tho applicant was wil¬ 
ling to deposit j use before the case was 
closed. But more tender of money is nob 
enough. Unless good causo for exten¬ 
sion is allogod and proved tho Courts 


have got no discretion left to condone 
the delay. Tho alleged cause for non¬ 
payment at the proper time, viz., the ad¬ 
justment was held not proved by both 
the lower Courts and therefore they had 
no power to grant extension : Motilal v. 
Ujiar Singh (1). 

The application fails and is dismissed 
without notice to the other side. 

V. B./r.K. Application dismissed . 

(1) A. I. R. 1928 P. C. 137-55 Cal. 821=55 
I. A. 207 (P.C.). 

A. I. R. 1930 Nagpur 55 (2) 

SUBHEDAR, A. J. C. * 

Ananda — Applicant. 

v. 

Laxman —Non-Apx>licant. 

Civil Revn. No. 245-B of 1929, Decided 
on 30th September 1929. against order 
of Sm. C. C., Judge, Akola. D/- 23rd 
August 1929, in Civil Suit No. 2216 of 
1928* 

C ourt-fees Act, S. 17—Alternative relief 
claimed — Separate court-fee for each is not 
necessary. 

A suit claiming money clue on a pro-note 
principally from the legal representatives of 
tho executant or in tho alternative from an¬ 
other who is alleged to have actually taken tho 
money representing himself to bo an agont of 
the executant does not require separate court- 
fees for each relief : A. I. R. 1924 Nag. 1G9, 
Expl . and Dist. [P 5G C 1] 

W. B. PendharJcar —for Applicant. 

Order.—Plaintiff’s case as disclosed 
j n the amended plaint and oral pleadings 
i^> that defendant 5, Ananda, brought 
to him the pro-note in suit ready writ¬ 
ten up and signed by the father of the 
first four defendants since deceased and 
took tho consideration of Rs. 500. The 
plaintiff, therefore, claimed the amount 
duo on the said note principally from 
the first four defendants as legal repre¬ 
sentatives of their father or in the alter¬ 
native from Ananda defendant 5 who ac¬ 
tually took tho money representing him¬ 
self to ho an agent of the executant. 

Under these circumstances it was held 
by tho lowor Court that there was nei- 
thor misjoinder of parties nor causes of 
action nor any inadequate payment of 
court-fees. This application is filed by 
defendant 5 asking this Court to revise 
the aforesaid order of the lower Court. 
My attention was drawn by tho learned 
pleader for the applicant to tho case of 
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Hirderam v. Ramcliaran (I) wherein it 
was held that a suit for possession of 
the land against defendant 2, or in the 
alternative for the return of the consi¬ 
deration with interest from defendant 1 
tenant who had surrendered to the plain- 
tiIT landlord requires separate court-fee 
for each relief because the claim for pos¬ 
session of the land is a claim in respect 
of the proprietary interest in the land, 
whore as the claim regarding refund of 
the money is a suit based on failure of 
consideration. 

But in tliis very case it was observed 
that if reliefs are claimed in the alter¬ 
native with reference to the same cause 
of action S. 17, Court-fees Act, would not 
be applicable and that the same rule 
would apply where the relief claimed is 
one and the same though the claim is 
sought to be made out on distinct and 
alternative grounds. The facts of the 
present case fall more or less within this 
principle and I agree with the lower 
Court in holding that the plaint as am¬ 
ended is correctly stamped. The appli¬ 
cation for revision fails and is dismissed. 

T.TS./n.K. Revision dismissed . 

Tl) A. I. R. 1924 Nag. 169. 

A. I. R. 1930 Nagpur 56 

MACNAIR, OfFO. J. C. 

Kadhori —Appellant. 

v. 

Lakhu —Respondent. 

Appeal No. 233 of 1928, Decided on 
3rd April 1929. against Appellate decree 
of Dist. Judge, Chhindwara, D/- 2nd 
November 1927. 

Possession — One co-owner acquiring 
tenant right for his exclusive benefit — Other 
co-owner is entitled *lo joint occupancy or 
occupancy in common but if he forcibly 
dispossesses former. Court should pass 
decree restoring possession—Cosharers. 

Where forcible possession is taken civil 
Courts should restore possession without exer¬ 
cising their discretion in the matter of equita- 
blo relief "to the persons who have taken 
forcible possession. Thus where a plaintiff co- 
ownor acquires a tenant right for his exclusive 
benefit tho defendant co-owner has a right to 
claim joint occupancy or occupancy in com¬ 
mon in tho acquired land hut whore tho latter 
who is also a lambardar, forcibly dispossesses 
the former tho Court should pass a docreo re¬ 
storing possession: 1 N.Tj. Ii. 120, Ref. [P 56 C 2] 

A, V. XVazalwar —for Appellant. 

M. R. Pathak —for Respondent. 

Judgment. —Tho findings of fact by 
tho lower appollato Court are not quite 
clear, hut I understand them to he as 
follows. A field (area about onc-lifth 
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acre) was held in tenancy right by 
Mindu : he transferred this field on 23rd 
July 1918 to the plaintiff Kadhori, tho 
cosharer Malguzar : Kadhori concealed 
the fact of surrender for some years and 
then cultivated it himself : the lam¬ 
bardar forcibly dispossesed Kadhori on 
9th July 1926. The learned District 
Judge considered that in these circum¬ 
stances it would be most fair to decree 
that the defendants should put the 
plaintiff in joint possession of the field 
and pay to the plaintiff a proportion of 
the consideration of the transfer of 1918. 
In appeal it is urged that tho plaintiff,, 
who had been dispossessed, should have 
been given possession of the land in 
suit. The law regarding the right of 
the defendant-co-owners, when the 
plaintiff co-owner has acquired a tenant 
right for his exclusive benefit, has been 
laid down in clear terms by Stanyon, 
A. J. C., in Ramdayal v. Gulahia Bai 
(1). They had a right to claim joint 
occupancy or occupancy-in-common in 
the acquired land. It is unfortunate 
that this right is, in cases such as this, 
of little practical use. Had the defen¬ 
dants come to Courts and obtained a 
decree for joint possession the decree 
might not have benefited them ; for, 
they might not have been able to obtain 
actual partition of the small field. 
Without the decree they could still 
obtain partition of tho village. Persons 
in their position will ho tempted to take 
forcible possession of tho field if the 
result will bo that their possession will 
ho maintained and the co-owner for¬ 
merly in possession will ho given a 
decree of doubtful value for joint pos¬ 
session. It appears to ine, then, neces¬ 
sary that when forciblo possession is 
taken the civil Courts should restore 
possession without exercising their dis¬ 
cretion in the matter of equitable relief 
to the persons who havo taken forcible 
possession. I therefore set aside the 
decree of tho lower appellate Court and 
pass a decree in favour of tho plaintiff 
for possession of the land in suit from 
which ho has been forcibly ojccted. 
Costs in all Courts will ho borno by 
tho defendants. Counsel’s foo in this 
Court Rs. 20. 

P.N./r.K. Decree set aside. 


(lj [190B] l N. L. R. 120. 
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Macnair, Offg. J. C. 

Miran and others —Appellants. 

v. 

Hanslal —Respondent. 

First Appeal No. 80 of 1928, Decided 
on 21st September 1929. 

H indu Law—Applicability — Gond is not 
Hindu and is not governed by Hindu Law — 
But credible evidence, on part of person 
alleging he is so governed, that on points 
most frequently arising, custom of family 
is same as that of Hindu families in th e 
locality could raise inference that ail princi¬ 
ples of Hindu Law were adopted — It is then 
for opposite party to show that particular 
custom governing suit was not adopted. 

A Gond is not a Hindu and is not governed 
by the Hindu Law. In the case of any parti¬ 
cular Gond it can of course be proved that his 
family or any large body of Gonds in which 
he is included has adopted any particular 
custom or all the principles of Hindu Law, by 
becoming converts to the Hindu religion or 
otherwise, so that they are now bound by that 
custom or thos 3 principles, but it is for the 
party who alleges this to prove it. Credible 
evidence that on the points, which most fre¬ 
quently arise, involving personal law, custom 
of the family or body differs in no respect from 
that of Hindu families in the locality, would 
suffice for an inference that all the principles 
of Hindu Law might have been adopted. It 
would then be for tho opposite party to show 
that although part of the Hindu Liw might 
have been adopted, tho particular custom 
which governed the disposal of tho suit had 
not been adopted: A. I. It. 1923 -Nag/ 317, 
Rel- on. [p 57 c 2] 

V. R. Dhok — for Appellants. 

S. G. Dutt Choudliry —for Respon¬ 
dent. 

Judgment.—The five appellants are 
the four sons of Chhatarsingh and one is 
the son of Amansingh: Chhatarsingh and 
Amansing are Gond brothers who exe¬ 
cuted a mortgage of a three anna share 
in tho village on 1st October 1915. Tho 
trial Court has found that there was legal 
necessity or antecedent debt to the extent 
of *Rs. 730 only: Rs. 2,000 out of the 
consideration were taken, not under legal 
necessity, in order to purchase a four 
anna share of the property which was 
mortgaged. lire learned .Judge, how- 
6Voi ,lias held that tho defendants are 
not governed by Hindu Law and that 
tho property at tho time of the mort¬ 
gage belonged to the executants alone. 
A prel iminary decree has been passed 
for foreclosure of tho eight annas share 
for the amount duo on the mortgage. 

In tho first three grounds of appeal it 
is urged that defendants havo proved 
that they were by custom govorned by 
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Hindu Law and that therefore the minor 
sons had a vested interest in the mort¬ 
gaged property at tho time of the mort. 

gage. The plea on this point was: 

The family is governed in all respects by 
the Hindu Law originally or at any rate by 
the reason of its having beon adopted by tho 
community to which it belongs.” 

Now what has been held in Vithoba v. 
Lalsingh (1) is this: 

A Gond is not a Hindu and is not governed 
by tho Hindu Law. In the case of any par¬ 
ticular Gond it can of course be proved that 
his family or any largo body of Gonds in 
which he is included has adopted anv parti¬ 
cular custom or all the principles of Hindu 
Law, by bocoming converts to the Hindu re¬ 
ligion or otherwise, so that they are now 
bound by that custom or those principles, but 
it is for tho party who alleges this to prove it.” I 

It has never been found that there 
is any definito body of law which 
governs large body of Gond 3 in different 
paits of the Province. It ts therefore 
not unlikely that a family of Gonds or 
a large body of Gonds should adopt the 
principles of Hindu Law when they had 
no well defined and well known law of 
their own. Credible evidence that on 
the points, which most frequently arise, 
involving personal law, custom of the 
family or body differs in no respect from 
that of Hindu families in the locality, 
would in my opinion suffice for an in¬ 
ference that all the principles of Hindu 
Law might have been adopted. It would 
then bo for the opposite party to show 
that although part of the Hindu Law 
might have been adopted, the particul ar 
custom which governed the disposal of 
the suit had not been adopted. It is 
clear that there is no authority on Gon d 
Law; no direct evidenco can he pro¬ 
duced regarding a principle which was 
of rare application. Uneducated Hindu 
villageis cannot ho expected to stato 
what is Hindu Law oxcept with regard 
to points which ariso frequently, and 
uneducated,Gond witnesses must simi- 
laily ho unable to stato tho law which 


Now tho appellants havo given evi¬ 
dence to tho elloct that in cases which 
ordinarily arise, property is inherited 
by tho Gonds in the region where the 
appellants live in tho manner laid down 
by Hindu Law. Apart from inheritance 
lie question of the exact law governing 
villagers seldom arises. This evidence 
is not challenged. It is true that wit¬ 
nesses say that tho property of a dead 
(1) A. I. R. 1923 N:ig. 317 = 19 N. L. RTToTT 
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brother, who was joint with his brother, 
will be recorded on the name of his 
widow but this is a very common 
practice among Hindus and has been 
for a long period good law with 
regard to holdings of Hindu tenants. 
In my opinion this evidence gives rise 
.to an inference that tlie Gonds in ques¬ 
tion have adopted other principles of 
Hindu law;*of course such an inference 
is not very difficult to rebut. 

From the appellants’ own evidence, 
however, it can be inferred that the 
principle of interest by birth does not 
exist among the Gonds of the locality 
where the appellants reside. The wit¬ 
nesses state that a father cannot alie¬ 
nate ancestral property; but this is the 
point directly in issue and evidence on it 
must be accepted with caution. The 
witnesses *>tate that they know of no 
specific case of an alienation by the 
father boing set aside by his sons, 
Chhatarsingh (D. W. 1) states: 

Aftor the father dies the son will have the 
property but not till the father dies.’* 

Bhaddi (D. W. 2) states: 44 In the 
father’s lifetime the sons have no right.” 
Chi man (D. W. 4) states: 

I cannot say if a son has an}’ interest in 
his father’s lifetime.” 

Bhaddi (D. W. 2) and Chitnan (D. W. 
4) know of no case of the division of 
property during a father's lifetime. In 
my opinion this evidence is sufficient 
to rebut the inference drawn from the 
fact that the Gonds in question have 
adopted the principles of Hindu Law 
on the point which most commonly 
arises, namely inheritance, that they 
have adopted the principle of Hindu 
Law, that interest in ancestral property 
is acquired by birth. The decision of 
the learned District Judge that under 
the law or custom applicable to the par¬ 
ties minor sons have no interest in the 
ancestral property is therefore correct. 

The last ground is that interest should 
have been reduced. This ground is not 
argued and compound interest at l per 
cent per mensem is not a very heavy 
rate. The appeal therefore fails and is 
dismissed. The appellants will boar 
thoir own costs and the costs of the 

respondent will bo added to the decre¬ 
tal debt*. 

p.n./h.k. 
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. Subhedar, A. J. C. 

Gulam Ahmad —Appellant. 

v. 

Ka nhaiyalal — Respondent. 

Second Appeal No. 68-B of 1928, Deci¬ 
ded on 17bh April 1929. 

Civil P. C., O. 21, R. 90—Order refusing 
to set aside sale under O. 21, R. 90 — No se¬ 
cond appeal lies. 

A second appeal does not lie against an 
order refusing to set aside the silo on an ap¬ 
plication made under O. 21, R. 90 oven where 
the auction purchaser is the decree-holder. 

M. 13. Niyogi —for Appellant. 

G. G. Hatvalne —for Respondent. 

Judgment.—In execution of a decree 
certain properties of the judgment-deb¬ 
tor appellant were put up for sale and 
purchased by the decree-holder and 
other persons who are impleaded as 
party respondents to this second appeal. 
The judgment-debtor raised various 
objections to the sale and wanted to 
have it set aside under O. 21, R. 90, 
Civil P. C. Both the Courts below hav¬ 
ing refused to set the sale aside, the 
judgment-debtor has come up to this 
Court and filed this second appeal. 

A preliminary objection has been 
taken on behalf of the respondents that 
no second appeal lies. Mr. M. B. Niyogi, 
advocate for the appellant contends 
that the matter being one under S. 47, 
Civil P. C., this appeal is competent at 
any rate so far as the decree-holder him¬ 
self is concerned. Reliance is placed 
by Mr. Niyogi on the following state¬ 
ment appearing at p. 713 of Mulla’s Civil 
Procedure Code, Sbh Edn. 

“When tho auction-purchaser is the docree- 
holdor himself and when an application is 
made to sot aside tho salo on a ground other 
than that covered by tho present rulo and 
there is no application made under R. 89, tho 
case falls within S. 47 and hence there is a se¬ 
cond appoal.” 

Tho above passago is from the notes 
and commentaries on R. 90, O. 21, Civil 
P. C., hut since tho application out of 
which the present proceedings arose was 
admittedly one under the said rule, tho 
quotation relied on for the appellant 
does not help him hut g^os against his 
contention. I therefore, hold that no se¬ 
cond appeal lies in the case and dismiss 
tho appeal with costs. I cannot con¬ 
vert this second appoal into an applica¬ 
tion for revision because it was not filed 
within 45 days allowed for filing such 
application. Pleader’s foe Rs. 15. 

p.N./r.k. Appeal dismissed. 


Appeal dismissed. 
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Subhedar, A. J. C. 

Punnuswatny —Applicant. 

v. 

Mt . Almelu Bai —Non-Applicant. 

Criminal Revn. No. 17 of L929, Deci¬ 
ded on 18th March 1929, from order of 
Sess. Judge, Raipur, D - 7th January 
1929, in Criminal Revn. No. 28 of 1928. 

Criminal P. C., S. 488 — Application by 
wife for maintenance — Both husband and 
wife examined — Case closed for orders— 
Pleader for husband appearing and wishing 
to argue case and file documents — Court 
ruling him out and passing judgment against 
husband Proper enquiry held not made 
—Case ordered to be retried. 

The wife applied for maintenance allowance 
and both the wife and husband were examined 
and the case was closed for orders to bo pro- 
nouuced on a certain date. When the pleader 
for the husband appeared and wished to argue 
the case and filo some documents, the Court, 
however, ruled him out and passed orders 
against the husband. It was contended that the 
Court’s action was justified inasmuch as the 
husband did not intimate his desire to ad¬ 
duce evidence on the date when tho case was 
closed.. 

Held-, that it was immaterial that tho hus¬ 
band did not; do so as the Court was bound to 
ask him if lie wished to adduce evidence be¬ 
fore closing the case and so thcro being no 
proper enquiry the case required to be retried. 

[P 59 C 2] 

N. B. Bhavailed r for Applicant. 

Ii. E. Manohar for Non-Applicant. 

Order.— Almelubai is the wife of a 
Punnuswami. This lady presented an 
application on 10th August 1928 in the 
Court of Mr. Rizvo, Sub-Divisional 
Magistiate, Dhamtari, claiming main¬ 
tenance allowance from her husband. 
She was examined on allirmation on the 
same day and a notice issued to tho 
husband to show cause against tho ap¬ 
plication. At the next hearing on 3rd 
September 1928 (carelessly put down in 
the order sheet as 3rd August 1928), 
tho husband appeared and filed a written 
statement. Both the husband and wife 
were further examined on this date and 
tho caso was closed for orders to he 
pronounced on 4th September 1928 
When the pleader for the husband ap- 
peared and wislied to argue tho caso 

£ i 8 ° me (locuments but tho learned 
Sub-Divisional Magistrate ruled him out 

and passed an order under S. 488, Cri¬ 
minal 1 . C , against tho husband to pay 
Rs. 15 per month to the wife. 

The husband filed a revision against 
the aforesaid order in tho Court of tho 


Sessions Judge, Raipur, who has referred 
tho case under S. 438, Criminal P. C. f 
with a recommendation that the proce¬ 
dure adopted by the Sub-Divisional 
Magistrate being highly irregular, it has 
prejudiced the husband seriously and 
that a retrial should, therefore, be 
ordered by this Court. 

The learned pleader for tho lady 
argued that because the husband did not 
on 3rd September 1928 intimate to the 
Magistrate his desire to adduce evidence 
tho Court was justified in closing the: 
caso for orders and even in refusing to 
receive documents at the adjourned 
hearing before the order was passed. 
In my opinion the Court was bound to 
ask the husband il lie wished to adduce 
evidenco before it closed the case. The 
result is that there has been no proper 
enquiry in the case. 1, therefore, accept, 
the reference and tho recommendation, 
made by the learned Sessions Judge and' 
setting aside the order of tho trying 
Magistrate, send the case hack for re¬ 
trial according to law. 

P.N./R.K. Case remanded . 
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Subhedar, A. J. C. 

Emperor 

v. 

J. B. Sa)ie and others — Accused. 

Criminal Revn. No. 201-B of 1929, 
Decided on 5th November 1929, referred 
by Sess.Judge, Akola. 

Criminal P. C., S. 3 50—Discretion given 
to a Magistrate to act or not to act upon 
evidence.* recorded by his predecessor is con¬ 
trolled by proviso 1 to S. 350 —Option is 
given to accused and it can be exercised 
only once when second Magistrate com¬ 
mences proceedings. 

riie discretion given to a Magistrate by 
S. .330 (1), to act or not to act upon the evi¬ 
dence recorded by his predecessor is not abso¬ 
lute. but is controlled by proviso 1 to that 
section and it is solely left to tho accused 
whether to claim the right to have the witnes¬ 
s's already examined by the previous Magis¬ 
trate recalled and re-examined by the succeed- 
ing Magistrate. 1'his right, however, has to be 
exercised hy the accuse I only once, that is at 
tho time when the second Magistrate com¬ 
mences his proceedings.” [p go U 2] 

G. P. Dick —for the Crown. 

il/. B. Niyoyi for Accused. 

Order. The facts loading to this re¬ 
ference under S. 438, Criminal P. C., 
aio vei > clearly stated by the learned 
Sessions Judge, Akola, in these words : 
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“ Criminal Case No. 50 of 1927 of tho First; 
Class Magistrate, Basini, was owing to a defect 
in procedure, remanded by the Judicial Com¬ 
missioner’s Court. It is now proceeding as 
case No. 36 of 1929 in the Court of the Sub- 
Diviiional Magistrate, Basim. Owing to trans¬ 
fer of the Magistrate who first tried tho case, 

S. 350, Criminal P. C., applied. Four accused 
said that they wanted all the prosecution wit¬ 
nesses and all the Court witnesses to bo resum¬ 
moned and reheard, while the remaining S said 
that there should be a de novo trial from the 
‘ beginning ( tpf- qTSMfliJUfcl =TirRT?r ) Seo 
applications dated 14tli March 1929. In the 
original case there were witnesses for the pro¬ 
secution, for defence and for Court. On 19th 
August 1929 when called upon to enter upon 
their defence, all the accused prayed that tho 
defence evidence recorded in ths previous caso 
and the evidence of Court-witnesses 2, 3, 

4 and 5 should bo taken as evidence in the pre¬ 
sent case, and that the original defence wit¬ 
nesses should not be reheard, but that they 
wanted to give some additional defence evi¬ 
dence. Tho Magistrate rejected this applica¬ 
tion.’* 

One more important fact has also to 
be noted. In para. 21 of this Court’s 
order in Criminal Revision No. 29-B of 
1928, Kinkhede, A. J. C., had definitely 
laid down that : 

“• all the evidence for both parties which has 
gone on record between 20th October 1927 and 
14th November 1927 and also thereafter must 
bo treated as expunged therefrom and the trial 
resumed from the stago from which the ille¬ 
gality crept in, except so far ae the accused 
may dispense with such expunction.” 

When the aforesaid directions wore 
given, it was probably nob known that 
the proceedings after remand would not 
be conducted before tho same Magistrate 
who had recorded the wholo of tho evi¬ 
dence at tho previous trial. Therefore, 
when tho caso came to bo retried by the 
present Magistrate the option given 
to the accused by the order of this 
Court was further supplemented by the 
option expressly reserved to them by 
proviso. 1 to S. 350 (L), Criminal P.C.Tho 
first four accused admittedly exercised 
this option by naming some of the 
witnesses examined by tho former Ma¬ 
gistrate to be resummoned and examined 
afresh before tho new Magistrate and 
impliedly agreed not to expunge tho 
evidence of tho rest of tho witnesses 
recorded at the previous trial, while tho 
rest of the accused wanted tho wholo 
of tho trial to bo conducted de novo, 
clearly implying that the wholo of tho 
Gvidenco whether for tho prosecution or 
defence recorded previously should bo 

expunged and all the witnesses exam¬ 
ined afresh. 
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None of the cases cited before the Ses¬ 
sions Judge or in this Court cover the 
point actually requiring decision in the 
present case. It is, however, clear that 
the discretion given to a Magistrate by 
S. 350 (L), Criminal P. C., to act or not 
to act upon tho evidence recorded by 
his predecessor is not absolute but is 
controlled by proviso. 1 to that sec¬ 
tion and it is solely left to tho ac¬ 
cused whether to claim tho right to have 
the witnesses already examined by the 
previous Magistrate recalled and re¬ 
examined by the succeeding Magistrate. 
But it is equally clear from the langu¬ 
age of the proviso that this right has 
to be exercised by the accused only at 
the time “ when the second Magistrate 
commences his proceedings.” 

Viewed in this light tho decision of 
the trying Magistrate at the commence¬ 
ment of tho proceedings to examine all 
the prosecution witnesses afresh was 
perfectly in order because all the ac¬ 
cused wanted the whole lot of prosecu¬ 
tion witnesses to bo reheard by him but 
his second order, which is the subject of 
the present reference, is evidently wrong 
as it has the effect of overriding tho 
option of tho first four accused not to 
have their ovidenco in defence, already 
recorded at the previous trial, reheard. 
Since in their application dated 14th 
March 1929 these accused had impliedly 
agreed that except the prosecution wit¬ 
nesses and Court witnesses, whom they 
wished to bo resummoned and reheard, 
tho rest of the evidence should not be 
expunged, the trying Magistrate was, in 
my opinion, bound to give effect to this 
agreement. 

The exercise of tho option given to 
the accused both under tho order of this 
Court and tho proviso to S. 350 (l), Cri¬ 
minal P.C., could, howovor, ho exercised 
only onco and they having definitely 
oxercisod the samo in a particular man¬ 
ner by their separate applications of 
14th March last and the fresh trial hav¬ 
ing proceeded upon that basis none of 
tho accused had any right to change the 
course of the trial as they wished to do 
by their subsequent joint application of 
19th August last in which thoy stated 
that thoy did not desire to have certain 
Court witnesses and dofonco witnesses 
resummoned and re-examined. Tho order 
passed on this application by tho trying 
Magistrate was, in my opinion, not 
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6tricfcly a legal one. I, therefore, set 
aside the said order and direct that the 
trying Magistrate do retain and act on 
the evidence of witnesses examined by 
the first four accused before his prede¬ 
cessor and only resummon or re-exa¬ 
mine the Court witnesses and witnesses 
for the other accused. The first four ac¬ 
cused will of course have the right to 
summon fresh witnesses in their defence 
if they so desire. 

P.N./r.K. Order set aside. 
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Munje, A. J. C. 

311. Sa rj i —A p pi ica n t. 

v. 

311, Bhimi —Non-Applicant. 

Criminal Revn. No. 322 of 1929, Deci¬ 
ded on 4th November 1929, from order 
of Dist. Mag., Wardha, D/- 16th August 
1929, in Misc. Case No. 2 of 1929. 

(a) Criminal P. C., Ss. 435 and 439 — 
Powers of High Court are wide and it can 
interfere even when certain order though 
legal is improper. 

The powers of High Court under Ss. 435 and 
433 are wide and it can proceed in the matter 
even suo motu and interfere if it considers just 
and proper. It can call for and examine the 
record of any proceedings and interfere even 
when a certain order, though legal, is im- 
proper. ^ [P C2 C 1] 

(k) Criminal P. C., S. 205 —Summons is¬ 
sued in the first instance—Personal attend¬ 
ance of accused can be excused even if war¬ 
rant of arrest is issued subsequently. 

Personal attendance of accused can be ex¬ 
cused in all cases where a summons is issued 
in the first instance to him irrespective of the 
fact whether ho appears in answer to the sum¬ 
mons or has to be brought in by a warrant of 
arrest issued subsequently : A. I. R. 1024 Pat. 
4G, Dist. ' [p gj c 2] 

(c) Criminal P. C. t S. 561-A — High Court 
ran excuse personal attendance of accused. 

High Court can, under its inherent powers, 
pass an order excusing the personal attendance 
of the accused and permitting him to represent 
himself in Court by a pleader : 14 Bom. L. R. 
230 ; 17 C. \V. N. 1248 ; A. I. R. 1027 Rang. 73 
and A. I. R. 1026 Bom. 218, Rtl. on. 

[P G2 C 2] 

T. J. Kedar —for Applicant. 

.1. V. Kh a re —for Non-Applicant. 

Order. This is an application to re¬ 
vise the order of the District Magistrate, 
Wardha, by which ho exempted tho ac¬ 
cused Mt. Bhimi, the non-applicant here, 
from personal attendance through the 
trial. Tho applicant Mt. Sarji has hied 
a complaint against Bhimi for an olTonco 
under S. 323, I. P. C and tho case is be¬ 
ing tried hy the Tahsildar, Wardha. To 


start with, a summons was issued to her; 
she was served but, instead of appearing 
in person, she sent her husband to repre¬ 
sent her. The Court ordered the husband 
to produce the accused in person, hut 
she did not so appear and this time sent 
a pleader to represent herself. The case, 
however, could not he taken up for some 
reasons for two hearings and on the ad¬ 
journed hearing the Magistrate again 
ordered a summons to issue to the ac¬ 
cused. No process lee was paid by tho 
complainant and thereupon the com¬ 
plaint was dismissed under S. 204 (3), 
Criminal P. C. 

The case went to tho District Magis¬ 
trate, who thereafter sent the case for 
disposal to another Magistrate. Even¬ 
tually, however, the case was again sent 
hack to the Tahsildar and the accused 
was again summoned. On the date of 
the hearing the accused again appeared 
through a pleader and made an ai^plica- 
tion for being exempted from personal 
attendance. This was not allowed and, 
instead, a bailable warrant of arrest 
was issued against her. She was not 
found and it appeared to the Court that 
she was avoiding service. A proclama¬ 
tion under S. 87 was therefore issued 
and, after it was published, the trial 
commenced under S. 512. Another war¬ 
rant of arrest was again issued against 
her. 

In the meanwhile the accused filed an 
appeal before the District Magistrate 
and was allowed exemption from perso¬ 
nal attendance. This order is the sub¬ 
ject matter of this revision and runs as 
follows : 


“Previous proceedings indicate that tlie girl 
had absconded although there is no evidence to 
this effect. A certificate of illness is filed and 
it is stated by counsel that she has been living 
at Amraoti. In view of the fact that the girl 
voluntarily appeared (through counsel) and re¬ 
opened proceedings a id that she is young, I al¬ 
low her to appear through counsel without put¬ 
ting in personal appearance.” 

Tho first contention is that the order 
of tho District Magistrate was without 
jurisdiction as, at that stage no appeal 
could lie, nor could any such order ho 
passed in revision except by this Court. 
This has boon conceded hy the other 
side, hut it is urged on behalf of the ac¬ 
cused that the District Magistrate’s 
order, though defective in this respect, 
could ho maintained as this Court had 
power to pass tho very same order in 
revision. The powers of this Court 



G2 Nagpur Mt. Sarji v. Mt. BHlMl.(Munje, A. J. C.) 1930 


under Ss. 435 and 439, Criminal P. C., 
are wide and a High Court can proceed 
in the matter even suo motu and inter¬ 
fere if it considers just and proper. A 
High Court can call for and examine, 
the record of any proceedings and inter¬ 
fere even when a certain order, though 
legal, is improper. 

A perusal of the proceedings makes it 
clear that the accused did not altogether 
disobey the summons ; lor every time 
that she was served she did make ar¬ 
rangements to represent herself before 
the Court. The only particular in which 
she disobeyed was as regards attendance 
in person. I fully agree in the reasons 
given by the District Magistrate in the 
concluding portion of his order and con¬ 
sider that it would be improper and un¬ 
necessary to compel the personal attend¬ 
ance of the accused. She is a young 
woman ol a fairly respectable class and 
might naturally regard personal appear¬ 
ance as an accused as a greater punish- 
mout than a fine. Again, there appears 
to be nothing in particular for which 
the trial Magistrate considered her per¬ 
sonal attendance necessary. I therefore 
agree that the trial Magistrate’s order 
in compelling her personal attendance, 
in the circumstances of the case, was 
not proper. 

It has, however, been contended by the 
learned pleader for the applicant that, 
as a warrant of arrest had been issued 
against the accused, her personal at¬ 
tendance could not be excused under 
S. 205, and that therefore the wholo 
trial would bo vitiated if she were al¬ 
lowed to remain absent. In support of 
this contention I have been referred to 
the case of Abdul Hamid v. Emperor (I). 
In that case, how ever, it appears that in 
the first instance, a warrrnt of arrest 
was issued against the accused ; again, 
the accused w T as found not to have moved 
in the matter of his representation in 
Court and the persons who appeared for 
him so appeared without his authority. 
Doth these circumstances are wanting in 
the case before mo ; for, here, though 
the accused might subsequently have 
been arrested, it w'as only a summons 
that was issued against her in the first 
instance. I am not sure if the l^afcna 
case is an authority for tho proposition, 
urged on behalf of the applicant, viz., 
that, even whore , i n the first i nstance, a 

(1) A. I. R. 1924 Pat. 46=2 Pat. 793. 


summons were issued, if subsequently! 
during the course of the trial an accused 
is produced before the Court under a 
warrant of arrest his personal attend-! 
ance cannot he exempted. If the l^atnaj 
decision really goes to this length, 1 
must say with due respect that I do not 
accept that view. S. 205 has to be read 
and construed witli reference to the pre- 1 
ceding S. 204 also with reference to the 
heading of the Chapter, in which both 
the sections occur, viz. ‘'Of the com¬ 
mencement of inoceedings before Ma¬ 
gistrate.” It has again to be construed 
with reference to tho next preceding 
four sections occurring in Chap. 16, and 
has to be read as continuation of all 
these provisions ; and, when so read, it 
would be clear that it applies to all 
cases where a summons is issued in the 
first instance to an accused, irrespective 
of the fact whether he appears in answer 
to the summons or has to be brought in 
by a w’avrant of arrest issued subse¬ 
quently. 

Even if tho above contention were in 
order and the present case were not 
covered by S. 205, this Court can, under 
its inherent powers, as declared by 
S. 56I-A, ])ass an order excusing the per¬ 
sonal attendance of the accused and per¬ 
mitting him to represent himself in 
Court by a pleader. The inherent juris¬ 
diction ot this Court can be invoked so 
long as no act is done in conflict with 
any of the provisions of the law or the 
general principles of criminal jurisprud¬ 
ence. That such a direction does not 
conflict with the provisions of the Cri¬ 
minal Procedure Code w ould bo clear if 
a reference were made to tho provisions 
of Ss. 353 and 366 (2). These provi sions 
clearly contemplate cases where tho 
w'liolo trial can take place in the absence 
of the accused, including tho stage of 
delivering the judgment in cases where 
the sentenco imposed is one of fine only. 

The case-law' on tho subject also does 
not stand in the way of tho exercise of 
such power ; for, in Emperor v. C. TP. 
King (2) and Raj, liajeshwari Debi v. 
Emperor (3) tho High Court did pass an 
order dispensing with tho personal at¬ 
tendance of tho accused and allow T ed 
him to appear by a picador throughout 

(2) [1912] 14 Bom L.R. 236=15 I. C. 96=13 
Cr. Xj. J. 464. 

(3) [1913] 17 C. W. N. 1213=23 1. C. 139=1 
Cr. L. J. 281. 
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the Sessions trial. In the latter case 
the committal proceedings were indeed 
initiated with a summons ; but in the 
former, this point has not been made 
clear ; at any rate, no importance seems 
to have been attached to it. Both these 
cases have been followed with approval 
in In re , Kandambini Devi (4). 

In Mauny Po Fyun v. Hakasiny (5), 
where the personal attendance of the 
accused was dispensed with, even his 
pleader s statement was considered to 
he his statement under S. 342. Simi¬ 
larly, in Emperor v. Dorabshak (6) it lias 
been held that in similar circumstances 
there was nothing illegal in acting upon 
the plea given by the pleader ol the ac¬ 
cused under Ss. 242 and 243 in summons 
cases. 

The principles of criminal jurisprud¬ 
ence also are not abrogated by holding a 
trial at the instance of the accused in 
his absence so long as lie makes arrange¬ 
ments to represent himself in the trial 
by a pleader. The rule of holding a cri¬ 
minal trial in the presence of the accused 
is made especially for his benefit and 
there is nothing to prevent him from 
waiving the benefit if he likes. The case 
would certainly be different, and the 
ti ial bad, if it is held without his con¬ 
sent in his absence or, even in the pres¬ 
ence of a pleader engaged for him, if the 
on age me lit has not been made by the 
accused : Emperor v. Sardar (7); Abdul 
Hamid v. Emperor (1). 

In the case before me the accused has 
herself moved in the matter and is will¬ 
ing to represent herself throughout the 
trial by her pleader. There can there¬ 
fore be no force in the contention that 
the trial would be bad because it would 
bo held m her personal absence For 
the reasons given above, I would not 
disturb the order that has been passed 
by kl, ° D'stnet Magistrate, though ho 
was not competent to do so. The try¬ 
ing Magistrate should now proceed with 
the rial so long as a pleader engaged 
by tho accused appears and need not 
ordinarily compel her appearance except 
to hear judgment under S. 366 in case 

he means to award a sentence heavier 
than that o f fine. As th o prosecution 

(lj A. I. It. 102-2 Mad. 79=45 Mad'ay)"' ~ 

r, A. 1. It. 1027 Rang. 78=4 Rang! 50G. 

'■> A. I. It. 1020 Bora. 218=50 Bora 250 

IV) 11017) 30 I*. It. 1017=42 I 6 335-17 

R. W. R. 1017 Or llo-l, 


witnesses have been examined in her 
absence and her pleader was also not 
present, the trial Magistrate should now 
start with the trial afresh. With these 
remarks the application is dismissed. 

P.N./R K. lievision dismissed . 
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SUBHEDAR, A. J. C. 

Mohammad Saricai —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 35-B of 1929. 
Decided on 2nd September 1929, against 
judgment of First Class Magistrate, 
Mandla, D/- 22nd June 1929. 

Penal Code, S. 84—Mere ailment before 
offence is not sufficient defence — Apparent 
motive for offence is not necessary'. 

A. pa l son is not entitled to claim relief under 
S. 84 simply for the reasons that lie is ailing 
for some time before commission of an offence, 
that he does not take food for some days and 
that tuere is no apparent motive for commit¬ 
ting the offence : 17 G. P. L, R. 113, Appl. 

[P 6 4 C 1] 

G. G. Hatvalne — for Appellant. 

G. P. DicJc lor the Crown. 

Judgment. The appellant. has been 
convicted by Chandorkar, Magistrate 
Fiist Class, A kola, exercising powers 
under S. 30, Criminal P. C., of an at¬ 
tempt to murder Mt. Amirbi and sen¬ 
tenced to five years rigorous imprison¬ 
ment. the facts of tho case are clearly 
Proved and are briefly these : The ap¬ 
pellant had been ailing for sometime 
before 12th April last and his mother 
Gulabbi (P. W. 2), therefore, called 
Amirbi (P. W. 11) to come to her house 
and keep her company for the night. 

* mil hi accordingly went there and pre¬ 
pared ‘ Harira” food for tho appellant 
and he ate it. Thereafter every inmate 
of the house, except probably the appel¬ 
lant, went to sleep in the same room in 
which was the appellant. Sometime 
after this Amirbi was roused from her 
sleep by the blow given to her by tho 
appellant w ith a hatchet and the appel¬ 
lant further struck her tw f o or three 
moro blows after she had got up and 
then she fell unconscious. Gulabbi also 

got up hearing the cries of Amirbi and 

then Gotekhan (P. W. 4) and Jabbar- 

khan arrived upon tho scene and secured 

tho appellant and attended to the 
wounded woman. 

Tho appellant in his examination 
pleaded ignorance of all the events that 
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happened on that eventful night. As 
there was no evidence to bring the case 
of the appellant within the purview of 
S. 86, Penal Code, the trying Magistrate 
held him guilty of an offence under 
S. 307, I. P. C. 

Mr. Hatvalne who appeared for the 
appellant in this Court argued that 
there being evidence to show that the 
appellant was ailing for sometime before 
the occurrence and had not taken food 
for some days and from the absence of 
motive it should be presumed that the 
case was covered by S. 84, I. P. C. 
The law on the point of legal insanity 
to bring a case within the purview of 
S. 84. I. P. C. t has been fully and ela¬ 
borately discussed bySir Henry Stanyon 
in Emperor v. Kataya Kisan (l) and 
applying the principles laid down there 
to the facts proved in the present case I 
am decidedly of opinion that the appel¬ 
lant has failed to make out a claim for 
relief under S. 84, I. P. C. But in view 
of the fact that the appellant was in a 
bad state of health when he committed 
the crime for which apparently no 
motive is even suggested by the prose¬ 
cution, I consider that the ends of jus¬ 
tice will be met if I reduce the sentence 
from five years passed by the trying 
Magistrate upon the appellant to three 
years rigorous imprisonment, which I 
hereby do. With this modilication of 
the sentence I dismiss the appeal. 

p.n./r.k. Sentence reduced. 

(1) [1004] 17 G. P. L. K. 113. 
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Subhedar, A. J. C. 

Emperor 

v. 

San tolci —Accused —Non - A ppl i can t. 

Criminal Revn. No. 274 of 1929, De¬ 
cided on lGtli September 1929, made by 
Sess. Judge, Jubbulpore, on 22nd 
July 1929. 

Forest Act, S. 26 (d)—Cattle grazing in 
tHe Government forest—Owner not autho¬ 
rizing directly nor indirectly such graz- 
in g—He c annot be convicted. 

A Poraon’B cattle wore found grazing in the 
Government forost in charge of a boy. Tho 
person had not authorized either directly or 
indirectly tho boy to graze the cattlo in’tho 
forest. 

Held: that ho could not he convictod': 11 

N. Li, R. 76, Ref. [p G-l'C 2] 

S . C. Dutt Cliaudhury — for Non- 

Applicant. 


Order. —This is a reference by the 
Sessions Judge, Jubbulpore, recommend¬ 
ing that the conviction of Santoki by a 
Magistrate First Class, Mandla, under 
S. 26 (d), Forost Act, be quashed as it 
was in conflict with tho law propounded 
by this Court in Saiyyad Rahim v. 
Emperor ( 1 ). 

The facts are that eight buffaloes be¬ 
longing to the accused wore found graz¬ 
ing in tho Government forest block 
No. 18 in charge of one lad named 
Shankar. It is established by the evi¬ 
dence of Chhiddi (D. W. 2) that the ac- 1 
cused had employed Shankar’s father 
and not Shankar as grazier and it is not 
proved that the accused had, in any way 
authorized directly or indirectly Shankar 
to graze his cattle in the forest block 
No. 18. The conviction of tho accused 
under these circumstances was, there- 1 
fore, clearly illegal. 

Tho learned District Magistrate sup¬ 
ports tho conviction on the ground that 
because in his examination the accused 
referred to the license (Ex. D-l) which 
he had obtained from tho purchaser from 
whom he had purchased some of the 
buffaloes which were found grazing in 
the Government forest, it could be pre¬ 
sumed that tho accused : 

“meant to grazo tho buffaloes in Government 
forest on the original licenso and therefore 
connived at tho illicit grazing,” 

The statement of tho accused as re¬ 
corded by the Magistrate is as under : 

“Tho eight buffaloes wero covered by a 
license lienee my grazier may or may not have 
grazed them in Government forost. I havo no 
personal knowledge of this.” 

The statement quoted above cannot 
surely be construed in tho manner sug¬ 
gested by the loarned District Magis¬ 
trate in his explanation. The accused 
clearly denied all knowledge of the 
illicit grazing and it was, therefore, 
necessary for tho prosocution to havo 
established knowledge or connivance on 
tho part of tho accusod to connect him 
with the offence. I therefore accept tho 
reference and sot aside tho conviction of 
tho accused. Tho fino if paid will bo 
refunded. 

_ P.N,/R. K. Conviction set aside. 

(1) [1915] 11 N. Tj. R. 70=29 I. C. 825=1G 
Cr. L». J. *185. 
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Macnaib, Offg. J. C., AMD 
Mohiuddin, A. J. C. 

Laiman —Plaintiff—Appellant. 

v. 

Bhulabai — Defendant- Despondent. 

Appeal No. 583 of 1926, Decided on 
5th November 1929, from appellate de¬ 
cree of First Addl. Dist. Judge., 
Ward ha, D/- 18th August 1926. 

& (a) C. P. Tenancy Act (1920), Ss. 5 and 
11 — Hindu widow cannot surrender abso¬ 
lute occupancy or occupancy bolding so as 
to defeat expectancy of reversioner — She 
may surrender it to escape liability for rent 
— C. P. Tenancy Act (1920), S. 89. 

A Hindu widow has not the right to sur¬ 
render her fclato husband’s holding, whether 
abfoluto occupancy or occupancy, in such a 
manner as to defeat the expectancy of a rever¬ 
sioner when the object of the surrender is to 
defeat that expectancy, although according 
to the nature of property she may surrender it 
to escapo liability for rent : G C. P. L. R. 135 ; 
15 C. P. L. R. 89 : 8 N. L. R. 154 ; G C. P. 
L. R. 138; 5 xV. L. R. 172; A. I. R. 1925 
R ay. 30G, Foil. ; .4. I. R. 1927 Nag. 129 ; 

A. ' 1. R. 1927 Nay. 320, not Appr. [P 70 G 2] 

(b) C. P. 'Tenancy Act, (1920), S. 89—- 
Hindu widow cannot alienate property in¬ 
herited from her husband. 

A Hindu widow is not at liberty to defeat 
the lights bf a reversioner bv alienating or 
wasting property of any kind * inherited from 
her husband : A. I. R. 1925 Nag. 3C6, Foil. ; 9 
N. L. R. 1x0, deemed overrtiled by 21 N. L. R. 
G2 ; A. I. R. 1925 Nay. 30G ; 89 l.C. 4 4 and 
A. I. R. 1927 Nay. 30, not Appr. 4 N. L>. R. 57 
and 8 Mad. 204, Ref. [p G9 C 2] 

(c) C. P. Tenancy Act, (1920), S. 89 — 
Rights of absolute occupancy tenant are 
similar to those of owner of property. 

Per Macnair , Offg. J. C. — Thoughts of an 
absolute occupancy tenant are now so similar 
to those of owner of property that it seems 
impossible to hold that a Hindu widow can 
wilfully 'defeat tho expectancy of a rever¬ 
sioner. [P 71 G 1] 

Id) C. P. Tenancy Act (1920), S. 89 — 
Right of absolute occupancy is not based 
on contract—It is semi-proprietary right. 

Per M ohinddin, A. J. C .— In the care of 
absolute occupancy holding the basis of con¬ 
tract is wholly inapplicable. It is a right 
created by Government and confericd on old 
n»alpu/ars who had lost their proprietary 
rights in course of time. It is 'therefore, not 
u contractual tenancy right but a sort of 
seini-proprictor’s right'with certain restric¬ 
tions. [P 73 G 2] 

V. V. J ah (ltd a r . M. 1'. Padhye and 
M. li. Pat(ik- — [()Y Appellant. 

N. (I. Bose —for< Despondent. 

— Tho rofer- 


terms : 

“ Has a Hindu widow tho right to surrender 
her late husband’s holding whether absolute 
occupancy or occupancy to defeat tho ex¬ 
pectancy of a rovorsionor, oven when her sur¬ 
render is intended to defeat tho claim of such 
porson ? ” 

It seems clear that by “ surrender 
to defeat ” is meant surrender so as to 
defeat, not surrender in order to defeat. 
The question then may bo stated thus : 

“ Has a Hindu widow the right to surren¬ 
der her late husband's holding whether abso¬ 
lute occupancy or occupancy in such a man¬ 
ner .as to dofoat tho expoctancv of a rever¬ 
sioner whon tho object of the surrender is to 
defeat that expectancy ? ” 

It is desirable to state briefly the 
facts which led to this reference. One 
Daghu was a tenant of one held in 
occupancy right and of two fields in 
absolute occupancy rights. ITe died on 
5th March 1921. His interest in the 
holdings passod to his widow in accord¬ 
ance with the provisions of Ss. 5 and 
II, Central Provinces Tenancy Act (Act 
1 of 1920). His widow Bhulabai de¬ 
sired that tho rights should pass to her 
grand nephew Kama. Accordingly on 
27 th June 1924 she executed a 
surrender deed in favour of the land¬ 
lord and the landlord on the same day 
gave a lease to Rama. Laxman, tho son 
of Raglui’s brother, sued for possession 
of the lields on the ground that Bhula¬ 
bai a Hindu widow, could not transfer 
property inherited from her husband 
without legal necessity. The lower 
appellate Court held that Bhulabai had 
not in reality surrendered the lields, 
but had transferred them to Rama and 
that this transfer did not affect the 
rights of the plaintiff Laxman. A de¬ 
cree was passed declaring that the 
plain till, on the death cr remarriage of 
Mt. Bhulabai, was entitled to posses¬ 
sion of tho fields subject to payment of 
certain sum. Laxman filed a second ap¬ 
peal in the Court of Prideaux, A. J. C., 
and that Judge made-this reference. I 
remark that the reference was made 
prematurely ; there should have been a 
decision that tho transaction effected 
by Bhulabai was a surrender and not a 
tiansfor before this reference was made. 

I ho i efeicnee has, however, been ac¬ 
cepted and it is necessary to decide tho 
question referred. 

4 lie reference raises two questions ; 
the widow’s right with respect to the 


Macnair, Offg. J. C. 

1930 N/9 k 10 
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absolute occupancy holding and her 
right with respect to the occupancy 
holding. The reported rulings, which 
interpret the provisions of the Tenancy 
Acts of 1863 (Act No. 11) and of 1898 
(Act No. 11) with respsct to the right 
of a Hind u widow do not make any 
substantial distinction between abso¬ 
lute occupancy and occupancy holdings. 
The changes introduced by the Ten¬ 
ancy Act of 1920 (Act l) do not appear 
to affect the reasoning given in these 
judgments so far as occupancy holdings 
are concerned and the published rulings 
interpreting this Act deal with occu¬ 
pancy holdings. I shall therefore con¬ 
sider in the first place the question 
which refers to tho occupancy holdings. 

In order to understand the law laid 
down in numerous rulings of this Court 
it is necessary first to consider a more 
general question which may be stated 
thus. When a Hindu widow has suc¬ 
ceeded at the death of her husband to 
an occupancy tenancy, has she the same 
power to transfer tho holding as her 
husband possessed during his lifetime? 

The decisions of this Court with re¬ 
gard to th’O question are numerous and 
until recently entirely consistent. In 
1893 Stevens, J. C., answered this ques¬ 
tion in the negative. Fakira v. Ilari 
(l). He stated : 

41 If it had been intended to bo possible 
that a widow inheriting an absolute occu¬ 
pancy holding from her husband ,should ob¬ 
tain such an interest in it as to enable her to 
alionato it to tho prejudice of her husband’s 
next malo heir, tho law would nover have 
provided that tho occupancy right should 
“ devolve as if it wore land. ” 

In Mt. Salita v. Sitararti (2), tho 
same view was taken by this Judge : in 
this case tho holding was in occupancy 
right. I quote from p. 139 : 

It is plain, then, that when a woman suc¬ 
ceeds to an occupancy right, she does so sub¬ 
ject to tho personal law by which sho is 
governed and that the character of her in¬ 
terest will vary accordingly. ” 

In Sheohankarpuri v. Mt. Rukhma 
(3), Ismay, J. C., referred to these cases 
and stated that in his opinion they 
wore rightly decided. In Vithu v. 
Mt. Mcndri (4), Drake Brockman, 
J. C., expressed approval of thoso rul¬ 
ings : ho remarked that 8. 35, Tenancy 
Act of 1898, enabled a Hindu widow 

(1) [ 1892] C C. P. L. U. 1357 --— 

(2) [1802] 0 C. P. L. R. 139. 

(3) [1902] 15 C. P. L. R. 89. 

(4) [1900] 5 N. L. Li. 172 = 4 I. C. 702. 


to surrender, but he held clearly that 
the Tenancy Act by making a tenancy 
devolve as if it were land did not 
enlarge tho interest which an heir 
would otherwise take under the per¬ 
sonal law governing him. Stanyon, A. 
J. C., in Bhura v. Iiamrao (5), entire¬ 
ly concurred with the view taken in the 
rulings I have cited. He states on 
p. 158: 

Ever since an absolute occupancy tenure 
was made heritable it has boon accepted law in 
these Provinces that, when held by a Hindu 
widow, as such, it is governed by all the res¬ 
trictions applied by Hindu Law to the estate of 
a Hindu widow in land inherited by her from 
her husband. '* 

He remarks that the rights of a 
Hindu widow in the absolute occupancy 
holding are subject to the provisions cf 
the statute as to surrender and aliena¬ 
tion: but this remark is clearly consis¬ 
tent with his finding on the question 
which 1 am considering. In W asudeo 
v. Bhiwa (6), Baker, J. C., and Kinkhede, 
A. J. C., expressed approval of the view 
that tho person who succeeds to a ten¬ 
ancy after a Hindu widow is an heir of 
the last male holder. A number of 
rulings which I have discussed were 
accepted as good law. 

In 1926 apparently for the first time 
the correctness of this long series of 
decisions was challenged. Hallifax, 
A. J. C., in Bikra m v. Ganesli SingJi (7), 
considered the provisions of S. 11, Ten¬ 
ancy Act of 1920, hut the law regarding 
tho devolution of an occupancy tenure 
(apart from a proviso with which I am 
not concerned) was not materially 
changed by tho Act of 1920. In para. 8 
he states : 

A tenancy, like any other contract, is per¬ 
sonal, and without S. 11 tho unexpired term of 
any tenancy held by a Hindu woman would 
pass on her death to her own heirs, however 
sho acquired it. S. 11 alfcors that in respect of 
an agricultural tenancy acquired by inheri¬ 
tance from a malo, and makes it pass to tho 
heirs of the malo instead of her own. But it 
alters nothing else, and sho has tho same 
rights in respect of tho contract of tenancy 
whilo it exists as if sho had made it herself 
with tho landlord. ” 

In para. 12 ho states that tho deci¬ 
sion in 11 asudeo v. Bhiica (6) and tho 
cases there mentioned deal : 

“with tho passing on tho death of a Hindu 
woman of a tenancy inherited bv her from a 
male and still hold by her up to her death not 

(5) [1912] 8 N. L. R. 154 = 17 I. C. 360. 

(f>) A. I. II. 1925 Nag. 300=21 N. L. R. 02. 

(7) A. 1. R. 1927 Nag. 129=28 N. L. R. 1. 
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-with hor rights and liabilities in respect of it 
^during her life.*’ 

It is unfortunate that the attention of 
Hallifax, A. J. C., was not drawn to all 
the cases to which I have referred. In 
Fakira v. Hari (2) Stevens, J. C., dealt 
with the right of alienation possessed by 
a widow. In Sheoshankarpuri v. Mt. 
Rukhvia (3), Ismay, J. C., held that the 
rights of the widow wore extinguished 
on her remarriage. In Vithu v. Mt. 
Mendri (4), decided by Drake Brockman, 
J. C., and in Bhura v. liamrao (5), deci¬ 
ded by Stanyon, A. J. C., the question 
was the widow’s right to transfer the 
holding. But I do not think that the 
finding in the other rulings that the 
widow took a limited estate in her life¬ 
time can be disregarded on the ground 
that the question before the Court was 
the devolution of tlie tenancy at the 
death of a widow. It does not seem to 
me clear that if a femalo holds an 
absolute estate inherited from her hus¬ 
band during her lifetime, that estate 
will, on her death, pass to her hus¬ 
band’s heirs. It might bo urged that 
her estate bore greater analogy to an 
estate in which a femalo obtained an 
absolute interest by the will of her hus¬ 
band than to an estate in which the 
female had the limited interest of a 

Hindu widow. If the Judges pre¬ 
ferred to decido the question of devolu¬ 
tion at a femalo’s death by holding that 
the female held during her lifetime the 
estate of a Hindu widow, the latter 
findings are not, in my opinion, obiter 
dicta. The opinion of Hallifax, A. J. C., 
was approved by Findlay, J. C., in Mt. 
Gancjou v. Laxman (8), but in this caso 
also the attention of the Judge was not 
directed to the long series of cases 
which dealt with the rights and liabili¬ 
ties of a Hindu woman during hor life 
with regard to a tenancy inherited by 
hci from a male. In my opinion, the 
law which has been laid down so con¬ 
sistently and so frequently between the 
years 1892 and L92G, should not heal- 
tered. The principle of stare decisis 
applies with exceptional force. If W e 
accept tho dictum of Hallifax, A. J C 
that a Hindu widow has the same rights 
in lespect of a contract of tenancy in¬ 
herited by her from her husband as if 
she had made it hersolf with tho land¬ 
lord, it appears tome that tho question 

(*) A. 1. R. 1927 Nag. 330=24 N. L. R. G3. 


of devolution of such a tenancy may bo 
re-opened. Again, the reasons given by 
the distinguished Judges who hold that 
a widow obtained by inheritance from 
her husband a limited interest in a hold¬ 
ing have considerable force. I quote 
from Mayne’s Hindu Law, 9th edition, 
p. 885: — 

Hindu Law knows nothing of estates for 
lifo, or in tail, or in fee. It measures ostates 
not by duration but by use. ** 

Section 11, C. P. Tenancy Act of 1920, 
enacts that tho interest of an occupancy 
tenant shall on his death pass by in¬ 
heritance in accordance with the per¬ 
sonal law, and this appears to me to 
mean that an estate limited by restric¬ 
tion upon its use passes to a widow on 
tho death of her husband. In my opi¬ 
nion, then the provisions of tho Tenancy 
Act relating to succession do not give a 
Hindu widow, who succeeds to an oc¬ 
cupancy holding, more extended rights of 
transfer than those she would have ob¬ 
tained over other landed property 
under the personal law by which she is 
governed. 

The question which I have now to 
consider .is whether S. 89, Tenancy Act 
of 1920, enables a Hindu widow to sur¬ 
render her late husband’s holding in 
order to defeat the expectancy of 
a reversioner. This view is stated 
by Drake Brockman, J. C., as an 
obiter dictum in Vithu v. Mt. Mendri 
U). It is repeated by the same 
Judge in Dafiba v. Raghutiath (9), a judg¬ 
ment delivered in 1913. Drake-Brock- 
man, J. C., states that sub-S. (I) 
S. 35 is so generally worded as to pre¬ 
clude tho reversioner from questioning a 
Hindu widow’s surrrender : that the 
subsection gives power to surrender 
“tho holding,” not merely the right of 
the tenant of tho time being in his hold¬ 
ing : and that if a Hindu widow could 
surrender only her limited interest in 
hor husband s land, a landlord might 
have to deal with a reversioner’s claim 
as much as a century after the death of 
tho tenant from whom descent should 
bo traced. Although Hallifax, A. J. C., 
states that tho view of Drako-Brock- 
maii, J. C., has prevailed since tho dato 
of his judgment, ho instances no case in 
which tho point arose. In Wasudco v. 
Bhiiva (G), a judgment delivered II years 
aftor Dajibay. Raijhunath (9) Kinkhede, 

(3) [1913] 9 N. L. R. 120=20 I. C. 920. 
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A. J. C , clearly dissented from the view 
taken in that case. 

As it has been stated that the 
point did not arise in Wasucleo v. 
Lhiica (3), it is desirable to mention 
the facts which were considered in 
Wasudeo v. Bhiica (6). Dewaji an oc¬ 
cupancy tenant, died and his widow 
Mt. Soni inherited the holding. She sur¬ 
rendered it to the landlord with the ex¬ 
press object of divesting herself of the 
tenant right as she contemplated remar¬ 
riage. Dewaji’ mother»Bahena applied 
to the revnue Courts * and was placed in 
possession, in accordance with the pro¬ 
visions of S. 36 of the Tenancy Act of 
1898, on payment of arrears of rent. 
Bahena remained in possession till her 
death and a^fter her death there was a 
contest between the revisioner of Dewa¬ 
ji and a relative of Bahena for the hold¬ 
ing. Kinkhede, A. J. C., held that the 
surrender of Soni opened the estate of 
the deceased husband to the next heirs: 

“Tho rovisioner’s interest must therefore 
begin to operate and fasten itself on tho estate 
held by tho woman, the moment she is divested 
of nor widow’s estate either bv natural death, 
or by civil death, as in the case of remarriage, 
or by u bona fide self cflaccment as in the caso 
of a total renunciation of the B widow’s whole in¬ 
terest in the wholo of the estate in favour of 
tho nearest reversioner or wholo body of noxt 
reversioners, i. e., her husband’s»noxt heirs. 

Kinkhede, A. J. C., next held: 

It was to this principle recognized .bv law 
that the legislature when enacting tho Ten¬ 
ancy Law of 18)8 gave prominent sanction bv 
enacting the provisions of S. 3fi. If a female ro'- 
lation who is tho heiress *of the outgoing ten¬ 
ant takes advantage of this provision of law sho 
does so in virtue of her position as such an 
heiress and not independently of it, and if she 
pays the money, she pays it not for acquiring a 
new right but in discharge of an obligation 
which attaches to hor in that capacity•*•’(P 78 
o/21 N. L. 1(.) 1 V * 

He therefore held that Bahena took 
tho holding as an heiress and had tho 
limited title of a femalo heir. It fol¬ 
lowed that Bahena did not become a 
fresh stock of descent and tho reversioner 
of Dewaji succeeded to tho holding at 
Bahena s death. Baker, J. C., agreed 
with this reasoning. Now it appears to 
mo an essential part of this argument 
that Soni’s surrender did not extinguish 
the tenancy but, as her death would 
have done, enabled tho reversioner to ob¬ 
tain possession of tho holding. It was 
considered that S. 36, Tenancy, Act laid 
down tho procedure by which tho heirs 

could so obtain possession and did not 


give them a right which, apart from this 
section, they did not have. I do nob 
then see why the findings in this ruling, 
legal ding the position of reversionary 
hoi is after a surrender*by a Hindu widow, 
should bo held obiter dicta. It might 
h.i\ o been possible to decide T1 cisudco v. 
Bhiica (6), on other principles but 
this does not alter the fact that the find¬ 
ing regarding surrender w’as a necessary 

part of the reasoning which was adop¬ 
ted. 

Kinkhede, Ag. J. C. furnishes replies 
to the arguments of Drake-Brockman. 
J. C., in Dajiba v. Raghunath (9). He 
points out the settled law that a surren¬ 
der of tenant-right after the tenant had 
created a valid usufructuary mortgage 
operated as a transfer of the equity of 
redemption only to the landlord. Bali, 
ram v. Ram Rao (10). This state of the 
law seems inconsistent with tho view 
that a tenant has pow T er to surrender 
not merely his rights in tho holding but 
tho holding itself. On the view ho takes 
the landlord has no special difficulty in 
dealing with tho claim of a reversioner: 
when the tenant surrenders he has to 
deal with this claim in exactly tho same 
way as if tho tenant had died. 

1 respectfully differ from the view ex¬ 
pressed by Drake-Brockman, J. C., in 
Dajiba v. Raghunath (9) that S. 35 (l) 
Ten. Act (11 of 1898): 

“is so generally worded as to precludo the re¬ 
versioner from questioning a Hindu widow’s 
surrender.” 


1 he words to which reference is made 
are merely these: 

Any tenant not bound by a loaso or other 
agreement for a fixod period, may, at the end 

of any agricultural yoar, surrender his hold¬ 
ing.” 


My reason for so differing is tbroc- 
fold. In the first place, tho words of 
S. 35 (1) do not appear more general 
than those of S. 41 of the Act: 

I he rignt of an absolute occupancy’' tenant 
m his holding .... shall bo transferable sub- 

ject to tho condition contained in this section,” 


and tho latter words were not held by' 
Drake-Brockman, J. C , to precludo the 
reversioner from .questioning a Hindu 
widow s transfer. Next, as Kinkhede, 
A. J.C., has pointed out, it has long been 
considered settled law that a surrender 


of the tenant after he has created a valid 


usufructuary' mortgage does not put an 
end to tho tenancy’. Drake-Brockman, 
*1. O., held that this was the caso in 
(10) 11008] 4 N. L. K. 57. 
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Bali ram v. Ramrao ( LO), and does not 
suggest in Dajiba v. Raghunath (9) that 
he has changed his opinion on this point, 
A tenant then cannot in all cases by sur¬ 
rendering his holding put an end to the 
tenancy, and an argument based on the 
fact that the words of S. 35(1) are gene¬ 
ral is without force. Lastly, it appears 
to me that S. 35 merely prescribed tho 
manner in which a tenant could surren¬ 
der. It is not the case that the power 
of surrender is peculiar to tho tenants to 
whom the provisions of the Act apply: 
the provisions of very many leases both 
of agricultural and other property, en¬ 
able the lessees to surrender before the 
period of the leases expires. The rela¬ 
tions between tho landlord and tenant 


were by the Tenancy Acts removed to 
a large extent from the domain of con¬ 
tract. It was therefore necessary that 
the Acts should prescribe the manner 
in which a tenant who did not desire to 
retain his holding should avoid liability 
for rent in future years. If there were 
no provisions regarding surrender in the 
Tenancy Acts, the Courts would in my 
opinion hold that a tenant by giving due 
notice to his landlord could surrender 
his holding and thus avoid.liability. Tho 
provisions of S. 89, Act I of 1920, which 
detail the manner in which a surrender 
can be validly made, lend support to the 
view that the object of the sections re¬ 
garding surrender is to prescribe the 
method of surrender. 

It is, however, necessary to consider 
the argument that the decision in Da¬ 
jiba v. Raghunath (9), whether correct 
or otherwise, should be accepted as 
settled law. It is true that this deci¬ 


sion was not overruled during a period o 
il years, but it appears to me doubtfu 
whether it was followed in very man 
cases. Had the decision been widel 
known and treated as settled law, 
think that fomalo tenants would hav 
attempted to take advantage of tho la\ 
in Older to benefit their relations by de 
foating the expectancy of reversioner 
and this would have led to a number o 
suits on facts similar to those in Mi 
Oangoo v. Laxman (8) and in tho pie 
sent caso. As it was settled law that 
widow could not transfer her holding, i 
seems probable that these attempt 
would have raised tho question whet ho 
tho course taken amounted to a transfo 
oi to a surrender, and this questioi 


would in some case or other have been 
the subject of a ruling of this Court. 
Again if the attempts to defeat the ex¬ 
pectancy of reversioners by surrender 
had been common, it appears to mo pro¬ 
bable that after the Tenancy Act was 
revised in 1920, steps would have been 
taken to put a stop to such attempts 
by a provision in the new Act: for it is 
clearly desirable that such attempts 
should not be made. After 1L years had 
elapsed,. Wasudeo v. Bhiwa (6), was de¬ 
cided by a Bench and in my opinion that 
decision overrules the view taken by 
Drako-Brockman, J. C. Tho decision in 
Dajiba v. Raghunath (9), has had tho 
unfortunate result that it has led to 
evasions of tho law that a widow cannot 
transfer her holding in order to defeat 
reversioners. I consider then that the 
decision in Dajiba v. Raghunath (9), 
which was overruled in 1921, should not 
now be considered settled law. 

The provisions of the Tenancy Act 
regarding surrender then do not give 
rise to an inference that a Hindu widow 
tenant has unrestricted power to put an 
end to the tenancy by surrender. It is 
a well established principle that a Hindu 
widow is not at liberty to defeat the 
rights of a reversioner by alienating or 
wasting property of any kind inherited 
from her husband. In Buchi Rarjiagya 
v. Jaga pathi (Li), the power of a widow 
to deal with moveable property is dis¬ 
cussed. It is stated at p. 323: 

“Convenience suggosts that a widow should 
have power to make such dispositions of immov¬ 
ables as are consistent with their naturo and 
requisite for their enjoyment, e. g., grain must 
bo sold or consumed, tho increase of cattlo 
must bo disposed of when not required for tho 
purposes of the estate; but it is one thing to 
hold that a widow has a disposing power for 
tho purposes of enjoying moveablo property, and 
quite another to hold that sho is at liberty to 
waste it, or aliouato it as sho pleases so as to 
defeat tho interests of the reversionary heirs.” 

Similar considerations apply to tho 
right of a widow over a tenancy hold¬ 
ing. Tho nature of tho property makes 
it necessary that tho widow should bo 
able to surrender it with tho object of 
escaping liability for rent, but sho can¬ 
not surrender it in order to defeat tho 
interests of the reversioners. 

The question inferred to tho Bench 
must obviously bo answered in tho ne¬ 
gative it a surrender by a Hindu widow 

(11) [1834] 8 Mad* 301. 


70 Nagpur LAXMAN v. Bhulab 

does not affect the rights of the rever¬ 
sioner after her death; if the surrender 
does so affect the reversioner’s rights, it 
is clear that the surrender to which the 
question refers is an act of waste which 
the widow has no light to commit. Thus 
the question must he answered in the 
negative whether, as Baker, J. C. and 
Kinkhede, A. J. C., have held, it causes 
the reversioner to become entitled to 
the holding at once or is effective for 
the lifetime of the widow or has the 
effect of putting an end to the rights of 
the reversioner. 

The question : What is the rever¬ 

sioner s remedy?’’ is closely connected 
with the question referred to the Bench 
hut has not been fully argued; 1 do not 
find it easy to answer. Clearly the re¬ 
versioner lias a remedy* ubi jus ibi re- 
medium: if the surrender puts rrn end to 
the rights of the reversioner, he can ob¬ 
tain an injunction against a proposed 
surrender and can ask that the surren¬ 
der, if eftected, should be set aside. I 
have not been able to find any ruling 
relating to the remedy of reversioners 
when a Hindu widow surrenders valu¬ 
able leasehold rights other than rights 
to which the provisions of the Ten¬ 
ancy Act apply. The holding of lease¬ 
hold property entails obligations and 
it is at least doubtful whether the rights 
of a reversioner aro similar to the rights 
possessed by him when the widow trans- 
feis freehold estate. It does not appear 
equitable that a reversioner should make 
no attempt to fulfil the obligations of 
the lessee during the widow’s lifetime 
and at the widow’s death exercise the 
option of claiming the rights of the 
lessee. On the other hand, there aro 
difficulties in adopting the view taken 
by Baker, J. C, and Kinkhede, A. J. C., 
that the surrendering widow can be 
regarded as dead with respect to the 
leasehold property but not with respect 
to other property. In the absenco of 
full argument on this question I leavo 
it undecided. Tho Courts in this Pro- 
vice are in my opinion hound to follow 
the ruling of Baker, J. C., and Kink¬ 
hede, A. J. C., at all events with regard 
to an occupancy holding until their deci¬ 
sions regarding the nature of the remedy 
is reconsidered. I add that the applica¬ 
tion of this ruling does not involve un¬ 
due hardship either to the widow who 
has committed an act of waste or to th 
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landlord who is placed in the same posi¬ 
tion as if the widow had died. 

The argumentum ab inconvenient! 
us?d by Drake-Brock man, J. C., is based- 
on the supposition that the only remedy 
which a reversioner can have is that 
which is given to him when immovable 
property is transferred. Even if it be- 
the case that a reversioner can wait 
until the widow’s death and then chal¬ 
lenge tho surrender, the burden of proof 
that the surrender was not made in 
order to avoid the obligation of payment 
of rent would in my opinion rest on tho 
reversioner, and the inconvenience 
would not be very serious. 

In my opinion then a Hindu widow 
has not a right to surrender her hus¬ 
band’s occupancy holding and thereby 
defeat the expectancy of a reversioner 
when the object of her surrender is to 
defeat his claim. 

The reasons which I have given for, 
my opinion with regard to an occupancy 
holding apply* with full force to an abso¬ 
lute occupancy holding : tho only rea¬ 
soning allected is that on which the! 
opposite opinion was 'upheld. But even' 
if it be held that the nature of an occu¬ 
pancy holding is such that a Hindu 
widow can put an end to the tenancy 
rights by* surrender, I think it should 
still bo held that a Hindu widow has no 
right to surrender her late husband’s 
absolute occupancy holding in order to 
dofoat tho expectancy’ of a reversioner. 
The right of an absolute occupancy* ten¬ 
ant under Act 2 of 1898 resembled in 
many respects tho right of an owner of 
property liable for payment of revenue. 
In Ragho v. Sadco (12) (at p. 10 of 6 
N. L. R.) it was remarked : 

Although then tho Tenancy Act incorpora¬ 
tes an absolute occupancy tenant within its 
pphero of operation and classes him ns a tenant 
along with tenants properly so called, yet in 
its essonco his right is something quite apart 
from the rights of tenants propor. Mere in¬ 
clusion in tho Act does not subject him to tho 
disabilities of tenants apart from what tho Act 
specially provides for.” 

\\ bile a decreo for arrears of rent of 
an occupancy tenancy could he executed 
by ejcctmont (S. 85, Act 2 of 1898), tho 
remedy in the case of an absolute occu¬ 
pancy* holding was sale of the holding 
(S. 43) : thus tho absolute occupancy* 
right still subsists in circumstances in 
which it must come to an end if it were 
based on contract. In Rnjiba v. Rngha - 
(12) [1909J C N. D. R. G=5 I7c. 4 29. 



1930 Laxman v. Bhulabai 

nath (9), Drake-Brockman, J. C., con¬ 
sidered the argument that the nature of 
an absolute occupancy right was differ¬ 
ent from that of an occupancy right. 
His decision that, in spite of this fact, a 
Hindu widow had power to surrender 
an absolute occupancy holding, is based 
on the view, which appears to me un¬ 
tenable that the provisions of the Ten¬ 
ancy Act regarding surrender were so 
generally worded as to preclude the re¬ 
versioner from questioning a Hindu 
widow’s surrender. By the changes in¬ 
troduced by Act 1 of 1920 the rights of 
an absolute occupancy tenant have be¬ 
come still more distinct from the rights 
of other tenants or leaseholders. While 
S. 11 of the new Tenancy Act states that 
the interest of an occupancy tenant shall 
on his death pass by inheritance (the 
way in which rights founded on contract 
pass), S. 5 enacts that the interests of 
an absolute occupancy tenant shall pass 
by inheritance or survivorship : the ac¬ 
quisition of a right in the holding by 
birth strongly differentiates this right 
from a right due to contract. The rights 
of an absolute occupancy tenant then 
are now so similar to those of owner of 
property that it seems impossible to 
hold that a Hindu widow can wilfully 
defeat the expectancy of a reversioner 
although it may he that the remedies 
open to a reversioner, after a sur¬ 
render, are not the same as those alter 
a transfer. 

In my opinion then the reference to 
the Bench must be answered in the 
negative. 

Mohiuddin. A. J. C.—The question 
which has been referred by Priedaux, 

A. J. C., for decision by the Bench is 
the following : 

“Has a Hindu widow the right to surrender 
her late husband’s holding whether absolute 
occupancy or occupancy to defeat the expect¬ 
ancy of a reversioner, even when her surrender 
is intended to defeat the claim of such person?” 

I have had an opportunity of read¬ 
ing the opinion, recorded by Macnair, 
Ollg. J. C., in this matter. Macnair, 
Ollg. 1. C., considered the following 
question first : ** 

“When a Hindu widow has succeeded at the 
death of her husband to an occupancy or obso- 
luto occupancy tenancy, has she the same 
power to transfer tho holding us her husband 
possessed during his lifetime ?” 

He referred to the cases Fakir a v. 
Iluri (i) f Mt. Salita v. Sitaram (2), 
S h cosh a n k arpuri v. Alt. Bukhma (3), 
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Vithu v. Alt. Mendri (4), Bhura v. Bam- 
rao (5), and Wasudeo v. Bhiwa (G), and 
applying tho principle of stare decisis, 
answered the question in tho negative. 
It is an established rule to abide by 
former precedents or cases already ad¬ 
judicated upon, where the same points 
come again in litigation, and as the rule 
about transfers by widows has become 
settled law, it must be observed. I am 
therefore of opinion that for the sake of 
attaining uniformity, consistency and 
certainty, we must accept it as settled 
law that a Hindu widow who succeeds 
to an absolute occupancy or occupancy 
holding, at the death of her husband, 
has not gob the same power of aliena¬ 
tion or transfer, which li6r husband had. 

4 

The question to be considered next is 
whether the restrictions which have 
been imposed on the widows’ powers, 
regarding alienations or transfers, apply 
also in the cases of surrenders or there 
is such a marked difference between the 
two transactions—surrender and trans¬ 
fer—that while by applying the judicial 
rule stare decisis in one case her power 
of transfer is restricted, she enjoys un¬ 
restricted power in the case of the other 
transaction, that is surrender. 

Surrender is nowhere defined in the 
Tenancy Act. “A surrender” as defined 
by Foa in his well known book ‘ Tho 
Relationship of Landlord and Tenant 

“is a yielding up an estate for life or years to 
him that hath an immediate estate in reversion 
or remainder, wherein the estate for life or 
years may merge by mutual agreement.” 

By surrender, the subordinate right 
of a tenant disappears, and merges in 
the right of ownership possessed by tho 
landlord. 

Tho only section which deals with 
surrenders in the Tenancy Act, is 8. 89, 
hub that section does not lay down any¬ 
thing except this, that it indicates ono 
of the modes by which an absolute oc¬ 
cupancy tenant or occupancy tenant can 
put an end to tho tenancy, even without 
tho permission or consent of the land¬ 
lord. Tho section in general terms per¬ 
mits a tenant to surrender tho holding 
by delivering a registered document, 
executed in favour of the landlord and 
thereby ho ceases to he a tenant from 
the next agricultural year. Tho section 
does not introduce any now provision, 
but, as pointed out, in tho Select Com¬ 
mittee’s Report, was intended mainly to 
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facilitate and simplify the modus of sur¬ 
render, in consequence of the strong 
opinion expressed by the Judicial Com¬ 
missioner that false cases of surrender 
often arose in the civil Courts and, 
therefore, a registered document should 
be insistod on. The object with which 
the section was enacted had, therefore, 
nothing to do with the introduction of 
a new rule of law or expansion of the 
lights of the tenant which he otherwise 
possessed in the holding. 

In the matter of succession to a ten¬ 
ancy holding whether absolute occu¬ 
pancy or occupancy, Ss. 5 and 11, res¬ 
pectively, lay down that the same will 
be governed by the personal law of the 
tenant and it is significant to notice 
that the Act of 1920 has expanded the 
rule in respect of succession to absolute 
occupancy holding, by introducing an¬ 
other rule of Hindu Law, viz., survivor¬ 
ship, which-was not in the previous 
law. If, therefore, the succession is to 
be governed by the personal law, it does 
not stand to reason that the other inci¬ 
dents of the right of the tenant whether 
during his lifetime or after his death 
should not be governed by the same law. 
Of course there is no difference of opi¬ 
nion that after the death of the Hindu 
widow, her holding will devolve not 
on her heirs but on her husband. The 
controversy then narrows down only to 
the consideration of a Hindu widow s 
rights inter vivos. 

It would, in my opinion, be unreason¬ 
able to hold that a right, necessarily 
restricted, which a Hindu widow in¬ 
herits should develop into a full and 
absoluto one, during her enjoyment of 
the same in her lifetime and again re¬ 
sume its original character after her 
death. The above view would bo wholly 
repugnant to all rules of Hindu Law 
and for the matter of that, of any law 
regulating succession and enjoyment of 
real property. The general principle is 
that the character of the right in its 
origin continues throughout unless itg 
scope has been augmented by fortuitous 
cii cumstances such as a subsequent grant 
- oi acquisition of the residue light. 

It is thus clear that no ono can sur¬ 
render a larger estate than ho possesses, 
if a Hindu widow’s interest qua widow 
enures only for her lifetime, she cannot 
>icld up an estate which docs not oxtond 
beyond her life, viz., the cstato which 


the heirs of her husband will acquire 
after her death. Therefore, though 
S. 89 merely speaks of a tenant surren¬ 
dering his holding, wo must see what 
right lie possesses in it, or in other 
words, whether he is a full fledged 
tenant or merely a life-estate holder as 
in the case of a Hindu widow. A tenant 
is defined in S. 2 (11), Tenancy Act, as a 
person who holds land of another person 
and is or but for a contract, would be 
liable to pay rent for such land to such 
other person. This definition would in¬ 
clude a life-estate holder. A holding is 
defined in S. 2 (4), Tenancy Act, as a 
parcel of land held by a tenant of a 
landlord, under ono lease or one set of 
conditions. So when S. 89 says a tenant 
can surrender the bolding, it does not 
import anything more than this, that he 
can at his option yield up the parcel of 
land he holds to the landlord. But so 
long as the particular tenant is nob 
competent to yield up the full rights of 
his tenancy the landlord, must take it 
subject to that contingency. We have 
seen that the personal law of the Hindus 
does not ordinarily permit of a Hindu 
widow inheriting an absolute estate in 
immovable property. Tenancy holdings 
arc of course property. The term ' pro¬ 
perty” has been variously defined in 
various text hooks, hub the main idea is 
that property is “anything which is cap¬ 
able of ownership.” Wharton’s Law 
Lexicon defines property as “the highest 
right a man can have to anything.” It 
is of three kinds, absoluto, qualified and 
possessory. A Hindu widow’s tenancy 
bolding is property, but her interest 
therein is of a qualified character. 
\\ hatever she holds, she gives up, and, 
therefore, surrender in her case is of her 
qualified estate. 

The trend of the recent decisions of 
this Court is that a Hindu widow sur¬ 
renders an absolute cstato and,therefore, 
the reversioners cannot question it. The 
authority for this is sought in S. 89, 
Tenancy Act of 1920. 1 miy here point 

out that the docision in lUlcravi v. Thci- 
1cur Ganesh Sinyh (7) and Mt. Ganyoo v. 
TjO xman (8), related to occupancy hold¬ 
ings and thero is a fundamental distinc¬ 
tion betweon the two classes of tenancy. 
But wo have to see whether 8. 89 has 
in any way abrogatod the rule of Hindu 
Law which is the basis for succession. 
The tenancy legislation in tlio Central 
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Provinces has never sought to lay down 
any new rule of inheritance excepting 
that in the case of occupancy holding 
collateral succession is restricted. The 
policy of the law being thus based on 
adherence to personal law of the tenant, 
no part of the enactment can be said to 
have deviated from that rule. I am, 
therefore, in full agreement with Mac- 
nair, OlTg.J.C., that the census curiae of 
the decisions of this Court up to the 
year 1926, when Bikrain v. Thakur 
Ganesh Singh (7), was decided, should 
be followed. 

I need not refer in detail to the pub¬ 
lished decisions of this Court beginning 
from FaJcira v. Hari (1), to Wasudeo v. 
Bhiwa (6), which have consistently and 
uniformly upheld the rules of Hindu 
Law. Dajiba v. Raghunath (9), related 
to an absolute occupancy holding, the 
incidents of the tenant’s rights to which 
were almost equal to those of an occu¬ 
pancy tenant under the old law except 
as to certain rights of transfer. But 
the Act of 1920 has expanded the inci¬ 
dents of an absolute occupancy tenants’ 
right and has now added another pecu¬ 
liar feature of Hindu Law to it, viz., 
right of survivorship making it more 
plain that an absolute occupancy tenant 
is subject to the rule that his sons 
acquire a right by birth to the holding 
and that his coparceners can claim to 
succeed by right of survivorship. The 
position of a Hindu woman regarding 
absolute occupancy land is almost ana¬ 
logous to her position regarding any 
other property. The surrender effected 
by a Hindu widow cannot come into 
operation at once, if the absolute occu¬ 
pancy holding has boon mortgaged. In 
this view of change in the law, the 
authority of Dajiba v. Raghunath (9), 
is no longer good .law. 

Moreover in the case of occupancy 
holdings the relationship may be said to 
have originated in a contract, and this 
is the leal basis of the decision in BiJc- 
vain v. I ha kur Ganesh Singh (7), which 
has boon followed in Mt. Gangoo v. 
Lac man (8), and it seems to have boon 
assumed that any of tho contracting 
partios could by mutual consent put an 
end to tho contract, but it is doubtful 
whether tho reasoning can ho extended 
to a widow who takes by inheritance, 
and, moreover there is the difficulty to 
carry on the analogy of a contract, bo- 


cause surrender can be unilateral apd 
does not require the consent of the 
other contracting party, viz., tho land¬ 
lord. So the basis of contract cannot 
hold good. I may point out that in the 
case of absolute occupancy holding the 
basis of contract is wholly inapplicable. 1 
It is a right created by Government and 
conferred on old malguzars who had 
lost their proprietary lights in course 
of time: see Ragho v. Sadoo (12). It is, 
therefore, not a contractual tenancy 
right but a sort of semi-proprietary right 
with certain restrictions. 

Tho Tenancy Act does not contain 
any oxpress provision curtailing or rest¬ 
ricting the power of widows in the case 
of surrender but it seems to me that on 
the analogy of transfer which is a trans¬ 
action very similar to that of. surrender, 
it must be held that a widow has no 
power to surrender her late husband’s 
holding whether absolute occupancy or 
occupancy, to defeat the expectancy of 
a reversioner, especially when her sur¬ 
render is intended to defoat the claim 
of such person. I am, therefore, of 
opinion that the reference made to tho 
Bench should be answered in tho nega¬ 
tive. 

V.S./r.IC. Reference answered 

in negative . 
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Findlay, J. C. 

on difference between 

Kotwal and Kinichede, A. J. Cs. 

N o Jc sing —Applicant. 

v. 

Bholusing and others —Non-Applicants. 

Civil Revn. No. G5-B of 1925, Decided 
on 31st January 1927, from order of 1st 
Addl. Dist. Judge, Akola, D/- 25th 
Fobruary 1925, in Misc. Appeal No. 18 
of 1921. 

(a) Suits Valuation Act.S. 9—(Per F inrU it/, 
J. (J., and Kotwal , . 1 . J. (’.) — Notification No. 
1641 of 1911, Cl. 3 I Proviso) — Suit by rever¬ 
sioner for declaration that alleged adoption 
is invalid affects title of adopted son to 
property — Word “affects’’ cannot be taken 
to refer to present time only—Ad valorem 
court fee must be paid. (Kinichede, A. J . C. 
(Jjntr x.) 

Per Find lag, J. C. and Kotwal, ,1. J. C .— A 
8,1 it by a reversioner for a declaration that tho 
allege 1 adoption is invalid as being opposed to 
lav/ affects title of the adopted son to tbo pro- 
ports since if a declaration is grunted his title 
as adopted son to tho property will go and so 
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the. revorsioner has to pay ad valorem court-fee. 
{Kinkhede, A. J. C. contra.) 

The word “affects” cannot betaken strictly 
as referring to the present time only for if 
that construction were to be put on that word, 
then in no conceivable case could the title to 
the property bo said to bo affected at the timo 
when tho question of court-fees has to be deter¬ 
mined. What the Court has, therefore, to have 
regard to is what tho result will be at the time 
the plaintiff seeking tho declaration gets his 
decree, assuming the suit to bo decided in his 
favour. [p Qc C 2 ) 

(b) Suits Valuation Act, S. 9 — Notifica¬ 
tion No. 1641 of 1911—Rule contained in 
the Notification is not ultra vires nor illegal. 

The terms of S. 9 permit of tho re-valuation 
of the suit of the class contained in Art. 17 (v) 
bcb. 2, Court Fees Act, and there can be no 
question that the valuation of Rs. 10 fixed 
under that article is an arbitrary one and so it 
is intro, vires for the High Court, with the 
previous sanction of tho Lo?al Government, to 
have laid down the rule contained in Notifica¬ 
tion No. loll of 1911. Gan pat rao v. Eaxmibai 
1\ A. No. CG of 1916, Rel. on. [ 1 > SO C lj 

( c ) Court-fees Act—Court should consider 
in. order to determine amount of court-fee, 
the substance and not mere language of 
plaint. 

Per Kinkhede , .4. J. C. —In order to deter¬ 
mine the amount of court-fee payable in a suit, 
tho Court has to see in each particular case 
what tho nature of relief claimed is and for 
that purpose it must look at and see to tho 
allegations contained in tho plaint. The sub¬ 
stance and not tho mere language of tho plaint 
must be looked to in order to determine tho 
amount of court-fee payable: 21 C. W. N. 375 ; 
38 Mad. 922 and 40 Gal. 615, Foil. 
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(d) Interpretation of Statutes —Fisca 1 en¬ 
actments must be strictly construed — Court- 
fees Act. 

Per Kinkhede , A. J. C.—It is a rule of con¬ 
struction peculiar to fiscal enactments that 
they must be very strictly construed so as not 
to impose an unnecessarily heavy burden on 
tho subject. Such an Act being a taxing 

»• ^ 1 ^ ^ and unambiguous 
language: A. I. R. 1918 P. C. 188; In Paring- 
ton v. Attorney General (18G9); 4 H. ],. 152; 
Attorney-General v. Earl of Seliornr, (1902) 1 
K. B. 388, Rel. on. [[>. 70 (j 2 ] 

(e) Interpretation of Statutes—Courts have 
to construe Acts as found - “They have no 
power to alter or amend them—It is for 
legislature and not for Courts to see if 
words used will give effect to object which 
the statute may have in view. 

Per Kinkhede , A. J. C. —Tho Courts have to 
construe tho Acts of legistaturo as found there¬ 
in, whether they approve of them or not, nor to 
alter or amend them. They have no power to 
read into tho Court-foes Act or in any other 
Act or Code a section or words which it does 
not contain. It is for tho legislature and not 
for the Courts to consider whether tho words 
employed in framing an Act will give effect to 
the oGjcc£ and policy which the statute may 
have in view: 11 Bom. 1, Foil. [P 77 Cl] 
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(f) Hindu law — Reversioner — Rights of— 
Till female owner dies reversionary right 
is mere possibility—Object of declaratory 
suit during lifetime of female owner is 
simply to remove apprehended danger to 
interests of all reversioners. 

Per Kinkhede , * A. J. C.— Under the Hindu 
Law tho death of the female owner opens tho 
inheritance to tho reversioners and the ono 
most nearly related at the time to the last full 
ownor becomes entitled to possession. In her 
lifetime, however, tho reversionary right is a, 
more possibility or spes successionis; the Law, 
however, permits tho institution of suits in the 
lifetime ol tho female owner for a declaration 
that an adoption made by her is not valid or 
an alienation effected by her is not binding, 
against the inheritance. Tho object is to re¬ 
move a common apprehended injury to the 
interest of all the reversioners, presumptive 
and contingent alike: A. I. R. 1915 P. C. 124, 
Foil. [P 79 C 2] 

(g) Practice—Practice is not necessarily 
binding if unwarranted by law. 

Per Kinkhede , A. J. C. —Tho High Court is 
not necossarily hound to follow a practico 
which is not warranted by law: A. I. R. 1918 
P. C. 188 and 12 All. 129 ( F.B. ), Rel. on. 

[P 82 C 1 } 

A. V. Khare and W. B. Pendharkar — 
for Applicant. 

Ii. lit. Jaiicant —for Non-Applicants. 

Kinkhede, A. J. C.— Plaintiff* Noks- 
ing instituted tho suit out of which tho 
present application for revision arises 
on a stamp of Rs. 20 in the Court of 
Second Class Subordinate Judge, Akola, 
valuing the subject-matter at Rs. 400 
and praying for tho following relief: 

That a decree he passed that the adop¬ 
tion of defendant 1 by defendant 2 to 
her husband is invalid as being against 
law and that defendant 1 cannot there¬ 
by be tho adopted son of Kisan Singh, 
and that therefore he is not entitled to 
become tho ownor of tho property des¬ 
cribed in para. 1 (hut tho words and 
that para, 1” had been scored out from 
tho plaint beforo it was presented in 
Court). Tho invalidity is said to ho duo 
to want of husband’s authority and to 
defendant L being tho son of Kisan Sing s 
daughter defendant 3. A preliminary 
objection was raised that tho value of 
property, title to which was affected by 
tho declaratory suit was Rs. 15,000 and 
that tho .plaint should bear a foe ad 
valorem that property. 

Tho plaintiff replied that ho wanted 
only a declaration that the alleged adop¬ 
tion is invalid and had properly valued 
his suit at Rs. 400 for purposes of juris¬ 
diction as required by tho Judicial Com¬ 
missioner’s Civil Circular 11*8 and for 
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purposes of court-fees under Sch. 2, 

Art. 17 and Cl. 6, Court-fees Act. (At 

that time the court-fee was doubled by 

a Local Court-fee Amendment Act). He 

admitted the value of the property of 

Kisan Sing to be Rs. 15,000 but asserted 

that he did not claim any: 

“declaration as rogirds it, and that tho suit 
was properly valued for purposes of court-feo 
and jurisdiction,” 

The Court of first instance holding 
that the suit “atYects a title to property” 
worth Rs. 15,000 returned the plaint for 
presentation to proper Court. The 1st 
Additional District Judge, A kola, in his 
turn maintained that order in appeal 
relying on Ganpatrao v. Laxmibai (L), 
decided * by Batten, A. J. C. The plain¬ 
tiff has come up in revision challenging 
tho correctness of the above orders 
on tho ground that they are erroneous 
and opposed to the express provisions of 
Sch. 2, Art. 17, Cl. 5, Court-fees Act; it 
is also contended that even if the suit 
as laid were not specifically covered by 
Cl. 5, the other Cls. 3 and 6 at any rate 
are sufficiently wide to cover it, and, 
further that as a fixed fee of Rs. 10 only 
is prescribed by tho Court-fees Act, the 
notification issued under S. 9, Suits 
\ aluation Act, could not bo applied to it; 
tho question then is whether the present 
suit as laid fell within the strict terms 
of tho proviso to Cl. 3 of the notification 
with regard to the use of the words 
affects a title to property,” it is next 
complained that the proviso has not been 
properly interpreted in tho several deci¬ 
sions of this Court and that a wider 
construction has improperly been put 
upon it as if it used the words “affects 
or will affect a title to property,” tho 
absence of tho words “or will affect” is 
said to exempt a presumptive reversioner 
from payment of an ad valorem fee. 

The notification so far as it bears on 
tho questions raised runs as follows: 

‘‘IJadcr S. 0, Suits Valuation Act 18*7 tho 
Judicial Commissioner, with tho previous sanc¬ 
tion of tho C hief Commissioner, directs that 
Hints of tho following classes shall for the pur¬ 
poses of tho Court-fees Act 1870, the Suits 
Valuation Act 1837, tho Central Provinces 
Courts Act 1904, ho treated as if tho subject 
matter of such Huits wire of tho value of four 
hundred rupees: (8) suits for a declaration that 
un adoption is valid or invalid. 

Provided that if a suit for a declaration that 
an adootion is valid or invalid affects a title to 
property, then the value of that property if it 

(1) F. A. No. GO of 1910. 


exceeds Rs. 400 shall be deemed to be the value 
of the subject matter of the suit.” 

I will first take up the applicant s 
contention that his plaint as amended 
claims only a declaratory relief regard- 
ing defendant l’s status pure and simple 
and does not seek a declaration which 
“affects” either the plaintiff’s or the 
defendant’s ‘ title to property” in the 
immediate present. I will then discuss 
whether his second contention that the 
previous decisions of this Court do 
nob touch the present case, is correct. 

It must he accepted that in order to 
determine the amount of court-fee pay¬ 
able in a suit the Court has to see in 
each particular case what tho nature 
of the relief claimed is, and for that 
purpose it must look at and see to the 
allegations contained in tho plaint : 
Bagala Sundari Debi v. Prosanna Nath■ 
Mulcrejee (2). No doubt tho substance 
and not the mere language of the plaint 
must be looked to in order to determine 
the amount of court-fee payable : Aru - 
nachalam Cheltg v. It any a swam if Pillai 
(3), Harihar Prasad Singh v. Shyam 
Lai Singh (l), Judging by these tests 
and bearing in mind that tho words : 

“and that therefore ho is not entitled to be¬ 
come tho owner of the property describe 1 in 
para. 1” 

were scored out from the plaint be¬ 
fore tho same was filed in Court, I am 
of opinion that only one conclusion 
could have irresistibly followed and 
it was that though by the plaint as 
drafted the plaintiff's intention may 
have originally been to institute against 
the defendant “a suit which atYects his 
status as well as title to property,” he 
expressly abandoned it and converted 
his claim into one for a mere declaration 
affecting only the status of defendant 1 
by actually deleting the words repro¬ 
duced above in inverted commas. lie 
made the point very clear even in the 
reply quoted above in para. 1. Tho 
plaintiff’s word must he accepted as 
regards the relief ho seeks, if he says 
ho does not soek any declaration of title 
in his suit, the Court cannot say you 
have asked for it, and whether you 
shall have it or no, you must pay ad 
valorem court-fee on it : and i think 
th<* Co urts below have under this im. 

(2) [191(VJ 21 C. W. N. 375^351. C. 797. 

(3) [1915] 38 Mad. 922 = 29 M. T>. J. 118 = 28 
I. C. 79=( 1915) M. W. N. 118 (F.B.). 

(4) [1917] 40 Cal. G15 = 21 I. C. 404 
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press ion improperly regarded this suit 
as “affecting title to property.” Had tho 
Question of liability of a plaint to be 
classed under a particular head for 
purposes of tho Court-fees Act not been 
mixed up by tho Courts below with that 
of its maintainability in a particular 
foLm with reference to the provisions of 
S. 42, Specific Relief Act, but kept dis¬ 
tinct, they would not have fallen into 
tliis error. 

Having thus determined what the 
nature of tho relief prayed for by the 
plaintiff is, tho question to bo next 
consideied is whether to such a case 
the proviso to Cl. 3 of the notification 
applies so as to substitute in place of 
the prescribed value of Rs. 400 the value 
of the property affected, as the standard 
foi valuation for purposes of court-fees 
and jurisdiction. My answer is that it 
cannot and in fact does not apply to a 
suit where the only relief is one affect¬ 
ing the status merely, and not title to 
property, whether by itself, or, in con¬ 
junction with, the status of the defen¬ 
dant. \\ hether a particular suit aims 
at affecting only tho status, or only tho 
title to property, or both, of tho person 
sued, must originally depend upon the 
antecedent circumstaneos which have 
necessitated its institution. It must 
also depend upon the character in 
which the person is suing, as also on 
tho l ight which he seeks to assert or 
repudiate in detail of that of his op¬ 
ponent, and much more, upon the ques¬ 
tion whether tho law makes it obligatory 
on him to sue for and obtain such a 
declaration as a condition precedent to 
his questioning his adversary’s, and 
enforcing his own rights, present or 
futuio, to tho property owned or likely 
to bo owned, by him, so as to prejudice 
tho immediate or future title of tho 
person sued. It will therefore ho my 
endeavour to show in tho following 
pai agi aphs that those matters have not 
received their duo weight and attention 
at the hands of the Courts below, and 
they have consequently come to a 
wiong conclusion on tho question of tho 
plaintiffs liability to havo his presont 
suit which affects status only, classed 
as if it was a suit which affects a title 
to property or one which affects status 
as well as title to property and tint too 
immediately. 

I will first deal with tho question 


of a Court s duty in interpreting fiscal 
statutes, iiio notification being issued 
b\ this Court and tho Local Grovem¬ 
inent, under a power vested in them 
b > r kuits Valuation Act, it acquired 
tho force of law, and became a part of 
the Court-fees Act which is a taxing 
ol fiscal enactment. Their Lordships 
of the Privy Council observe as follows 
in Rachappasubrao v. Shidappa Venlcat- 
rao (5) at p. 518 {of 43 Bom.) : 

. .,^ bo Gourb-foos Act was passad not to arin 
a litigant with a weapon of technicality against 
Ins opponent, but to secure rovenuo for tho 
benefit of bhe^Stato.” 


is a rule of construction peculiar to 
fiscal enactments that they must be 
vei v strictly construed so as not to im¬ 
pose an unnecessarily heavy burden on 
the subject. Such an act being a tax- 
ing Soatute must use very clear and un¬ 
ambiguous language. 

In Par in 3 ton v. Attorney General (6), 
Lord Cairns said : 

“ If the person sought to bo taxod comos 
within tho leiitir of tho law ho must bo taxod, 
however groat tho hardship may appear to the 
judicial iniu 1 to bo. On the other hand if tho 
thrown, is seeking to rocover tho tax but tho 
8u |)joct is within tho lottors of tho law, tho 
subjocj is free, however apparently within 

the spirit of tho law tho casa might otherwise 
appoir to bo.” 


Similarly in Attorney General v. Earl 

°f Selbit ne (f), Collins, M. R. observed 
as follows : 

" Thoroforo, the Crown fails if the case is 
not brought within tho words of tho statute 
interpreted according to their natural mean¬ 
ing ; and if thero is a case which is not co¬ 
vered by 1 110 st itute so intorprotod, that can 
only bo cured by legislation, and not by an 
attempt to construe tho statute benovolontlv 
in favour of tho Crown.” 

Unless therefore, the burden, .on tho 
language used, is clear tho charging 
authorities cannot assoss tho charge : 
cf. Emperor v. George Bancrji (8). 
Shavibhn Diya /, In the matter of (9) 
and Secy, of State v. Laldas (10). A 
Court cannot alter tho law or read into 
the statute words which it thinks should 
have boen there : Damodar Das v, 
J h a do Sing (11), Tho Courts have to| 

(5) A. I. R. l'JiS i\ c. 13 3 = 1 1 Born. 07 ~ 
n I. A. 21 ( P.C.). 

( r ) riSSO] 1 II. r,. 1*22. 

(7) [1 »0 >J 1 K. B. ass. 

(9) [niG] 14 A. Ii. J. 850 = 30 I. C. 877 = IS 

Cr. T_j. J. 4 u 

(0) [l >15] :i7 All. 153 = 27 I. O. 731 =- 13 
A. L. J. 00 ( F.B.). 

(10) [1910] 34 Bom. 231 = 5 I. C. 010 = 12 
Boin. Ii. R. 10. 


(11) [1 U7] 15 A. I*. 
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construe the Acts of legislature as found 
therein, whether they approve of them 
or not, not to alter or amend them. They 
have no power to read into the Court- 
'fees Act or in any other Act or Code a 
section or words which it does not con¬ 
tain. I may here add that it is for the 
legislatuie and not for the Courts to 
consider whether the words employed 
|in framing an Act, will give ellect to 
the object and policy which the statute 
may have in view: Jehangir Dhanjibhai 
v. Perozbai (12). Acting on this prin¬ 
ciple it was the look-out of the Court 
and the Local Government when they 
issued the notification to consider whe¬ 
ther the word “affects” will sufiiciontly 
give effect to their object. In this con¬ 
nexion it will be useful to point out the 
very internal evidence as to the pri¬ 
mary object, scope and original intention 
of the Notification No. 3210, dated 7th 
June 1888 as issued in the form of Civil 
Circular 1L-18 in 1888 and reproduced 
in the compilation of Judicial Commis¬ 
sioner’s Civil Circulars also as 11-18 in 
1897 and as 11-15 in 1908, so far as the 
question of court-foe was concerned ; 
it was clear, from its para. 2 itself 

which ran as follows : 

“2. This notification affects only the conrt- 
fee in the case of thoso suits tho subject matter 
of which cannot be valued and for which a 
fixed fee is not prescribed bv tho Court-fees 
Act.” 

It, therefore, followed that a fee ad 
valorem on Its. 400 or tho property was 
for the first time prescribed by the no¬ 
tification only in respect of those suits 
tor which a fixed fee was not pre-cribed 
by the Act. Thus suits which fell with¬ 
in Cls. (iii), (v) and (vi), Art. 17, Sell. 2, 

* Court-fees Act for which a fixed fee 
was prescribed wore clearly outside the 
scope of that notification, so far as tho 
question of court-fees payable was con¬ 
cerned. I may as well mention here 
that the correspondence which is avail¬ 
able in tho Judicial Commissioner’s 
office regarding the expediency of is¬ 
suing this notification clearly shows that 
J be main object of fixing the value as 
high as Rs. 400 was to prevent the spe¬ 
cified classes of suits from going to tho 
Revenue Officers like Tahsildars, who 
had jurisdiction up to Rs. 300 only, and 
were either not empowered in those days 
to try civil suits relating to immovable 
property except house property, or wore 
(12; [1887] 11 Horn. 1. 


not considered sufficiently competent to 
decide complicated questions of status 
of title to propeity, for purposes of the 
Central Provinces Courts Act of 1885 
then in force. But this para. 2 has 
since been deleted when tho notification 
was republished as Notification No. 1011 
dated 28th September 1911 in Judicial 
Commissioner’s Civil Circular 11-8 in 
the subsequent editions of Civil Circu¬ 
lars of 1912 and 1920. No correspon¬ 
dence showing why it was deemed expe¬ 
dient to omit it or whether its deletion 
was deliberate or merely accidental is 
available. Whatever may bo the cause 
of the non-repetition of para. 2 that cir¬ 
cumstance has given tho Courts a 
chance to construe the notification of. 
1911 as conveying a i>ossiL>le intention 
to levy a fee ad valorem on Rs. 400 
or instead thereof one which has refe¬ 
rence to the value of tho property 
title to which the suit for declara¬ 
tion affects, even in cases where 
Sch. 2 prescribed a fixed fee. But it 
must nob at the? same time be forgotten 
that the Local Government left tho 
words ‘ affects a title to property ’ and 
the rest of proviso unchanged as it was. 

It is therefore argued that the very 
fact that this Court and the LocaL 
Government did not insert in the noti¬ 
fication (though it was open to them 
to do so) words ‘ affects or will affect a 
title to property ’ or some other words 
of sufficient amplitude in place of the 
only words used ‘ affects a title to pro¬ 
perty ’ so as to expressly bring every 
suit for a declaration that an adoption 
is valid or invalid, hv whomsoever 
brought, within the scope of the proviso, 
clearly showed that it was the intention 


of the notification as also of tho proviso 
as it stands not to levy ad valorem duty 
invariably in respect of every such suit; 
but that on the contrary the absence of 
the words * will affect ” was a clear 
indication of tho intention to exempt 
from its operation suits wherein the 
relief sought affected status merely ; 
or only affected tho future operation of 
suits whorein the relief sought affected 
status merely ; or only affected the 
future -operation of a title and that 
the use of the present tense which 
the word ‘ affects ’ denotes showed 
that ad valorem fee was payable only 
in suits where the relief asked for 
was to affect title immediately and not 
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merely in the future, I think this 
argument has great force. The expres¬ 
sion affects a title to property * used 
in the proviso to the third clause of the 
notification denotes the present tense ; 
it must therefore he necessarily read 
as limited in its operation, and covering 
only such declaratory suits, as are 
brought by one of the parties to the 
adoption namely the adojffed son, or 
the adoptive father or mother against 
the other party thereto, and aim at the 
immediate establishment or annulment 
of the adoption in question. 

I will now illustrate this distinction. 
It is ordinarily, in suits by parties to 
the adoption, that one may with some 
degree of dofiniteness expect the 
claimant to ask for a declaration imme¬ 
diately attecting his opponent’s and also 
his. o\\ n title to property ; it may also 
reasonably he inferred from such cases, 
that consequent on the adoption (the 
validity of which is sought to be 
affirmed or impugned) the title to pro- 
perty had already become vested or 
boon vacated either wholly or partially 
to the detriment of either party, and 
that a necessity for obtaining a declara¬ 
tory’ decree either affirming or annull- 
ing the alleged adoption in the imme¬ 
diate present or even with retrospective 
effect must therefore have arisen. What 
may seem to be an apparent title of 
one party may by reason of the asser¬ 
tion or repudiation of the adoption, 
stand in need of being once for all 
either declared or negatived as a real 
title to property. Similarly’ where the 
person in whom the estate is vested 
either as the adopted son or as the 
adoptive father or mother, sues for a 
declaration because ho or she appre¬ 
hends dispossession therefrom by the 
other party to the adoption, or where 
the person adopting is only a copar¬ 
cener owning joint ancestral property 
and the adoption made by' him limits 
his own interest in it by creating a pre¬ 
sent interest in the adopted son and 
therefore wants through the medium 
of the declaratory' suit to got rid of the 
apparent titlo created by the adoption 
in favour of his opponent, the object 
of each of such suits is on the face of it 
to affect not only the status but also 
the titlo and that too not merely' his 
or her own but that of the opponent 
as well, not merely’ in the remote futuro 


but in present, such suits only can in 
my' opinion come in the category of 
“ a suit which affects a title to pro¬ 
perty ” within the strict words of the 
proviso. It is the decrees passed in 
such suits which can affect the stability 
of title to property, or of the existing 
rights thereto, created or extinguished 
by the adoption in favour of or as 
against either party and thus directly' 
or immediately affect i. e., establish, 
impugn, annul or revise the claimant’s 
title tor his or her own immediate bene¬ 
fit in derogation of the title of his 
opponent. 

I can very well imagine that even 
amongst suits by parties to the adoption 
it is likely that there may be suits in 
which the declaration sought affects 
only the status but not title to property'. 
As for example, where an adopted son 
discovering some flaw in his so-called 
adoption or for some other ulterior 
object, himself wants to have it de¬ 
clared that it is invalid ; even if wo 
assume that it is in order to clear up 
his own title to his estate in the natural 
family, it would be highly unjust to 
call upon him to pay' a fee ad valorem 
his adoptive father’s family' property 
which ho will lose or from which he 
wants to voluntarily’ walk out. An¬ 
other instance is the one mentioned by 
the learned Additional District Judge, 
who says that it is conceivable that in 
a suit brought for validating or invali¬ 
dating an adoption made by a father 
possessing a self-acquired property in 
which the son does not get any interest 
by reason of the adoption, there is 
merely a question of status and it does 
not affect property. I do not think I need * 
multiply instances in support of this 
this proposition. 

At this stage I must also bring out 
prominently another phase of the liti¬ 
gation of this character to make this 
distinction still clearer. The first test 
as stated above is to see from tho plaint 
whether tho reliof claimed affects status 
only or status as well as title to pro¬ 
perty ; tho second is to soo whether tho 
person suing for the declaration is a 
party to tho adoption or a person claim¬ 
ing under such a party ; and tho third 
and still moro decisive test is to see 
whether tho claimant is such a person 
as cannot recover possession or property 
from his opponent without first obtain- 
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ing a declaration as to the validity or 
otherwise of the adoption he wishes to 
assert or challenge. A very fitting ana¬ 
logy is to be found in the declaratory 
suit which a party to an instrument or 
decree brings for obtaining a declaration 
that he is not bound by it. In such a 
case the declaration sought really affects 
title to property covered by the deed or 
decree or the liability created or .deter¬ 
mined thereunder. The law is very 
clear on the point that as a condition 
precedent to the obtaining of any other 
relief regarding the property conveyed 
or covered by the deed or decree, a party 
to the transaction affecting such property 
must sue to set aside his own instrument 
or a decree to which he was a party. In 
such cases a foe ad valorem the propertj' 
sought to be affected, or the liability 
avoided, by the declaration has to be 
paid by the party seeking to avoid the 
debtor the decree ; cf. M. M. Kcirnavan 
v. K. Achammal (13), Arunaclialam 
Chetty v. Rang a swa mi/ Pillai (3), Hari- 
har Prasad Singh v. Sliyain Lai Singh 
(4), Ganesh Bhagat v. Sard a Prasad 
Mukerjee (14) and Devidas v. Ramlal (15) 
where this distinction has beon taken 
into account in levying ad valorm fee 
instead of a fixed fee. 

It is the absence of any such legal 
duty or obligation cast by Hindu Law 
upon a reversioner to sot aside the adop¬ 
tion as a condition precedent to his 
suing to get or getting possession of the 
property after the succession opens out, 
which distinguishes his case from that 
of a party to the adoption, and restricts 
his liability to pay a fixed fee instead of 
the ad valorem foe because the only 
declaration ho is interested in suing 
for under S. 118, Line. Act, is as regards 
the status of the so-called adopted son 
and not a title to the property inherited 
by the widow who makes the adoption. 
There is no rhyme or reason why he 
should bo put upon the same level with 
a party to the transaction who must 
either set it aside or get its validity or 
othei wise, if any, established in a decla¬ 
ratory suit as against the party interested, 
in repudiating it, beforo lie can assert 
his or her own title to the property affec- 

(13) [1910] 20 M. L. J. 791=5 I. C. 927=7 M 
L. T. 177. 

(11) [1915] 42 Cal. 370=30 I. 0. 111 = 19 C. W 
N. 895. 

(15) [1911] 7 N. L. It. 190 = 13 I. C. 8C4. 
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ted thereby. The following observations! 

of their Lordships in Venlcatanarayana 

Pillai v. Subbammal (16), (410-411 of 38 

Mad.) clearly sot out the object and 

nature of the rovorsioner’s declaratory 

suit and adjudication taking place there:! 

“Under the Hindu law the doatli of the 
female owner opens the inheritance to the; 
reversioners and the ono most nearly related 
at the time to the last full owner becomes en¬ 
titled to possession. In her lifetime, however, 
the reversionary right is a mere possibility or 
spes successionis . . . ‘the Indian law, however, 1 
permits the institution of suits in the lifetime 
of the fomale owner for a declaration that an 
adoption made by her is not valid, or an alie¬ 
nation affected by her is not binding against 
the inheritance. . . . the object is to remove a 
common apprehended injury to the interest of 
all the reversioners, presumptive and contingent 
alike. Of course, the two classes of suits covered 
by these two articles are distinct in their scope 
and character : ono relates to status and in¬ 
volves the adjudication of a right in rent : the 
other raises a question of mere justifiable 
necessity. But in both “tho right to sue” is 
based on the danger to the inheritance common 
to all tho reversioners which arises from the 
nature of their rights.” 

I have underlined {italicized) the impor¬ 
tant words in the quotation. 

The two articles referred to are 1L8 
and 125 of tho Limitation Act. The words 
status” as used with reference to 
Article 118 is very significant. Similarly 
the expressions * apprehended injury” 
and “danger” are also very important as 
defining the scope and character of the 
declaratory suit. This clearly shows 
that the object of the reversioner’s suit 
is to remove an “apprehended injury” or 
danger to the reversion, and the sub¬ 
ject-matter of the suit is such as merely 
affects tho so called adopted son’s status 
and involves an adjudication of a right in 
rem. In substantial accord with this 
view are also the decisions in Janki 
Animal v. Nara yanaswami Aiyar (17), 
Kesho Prasad Singh v. Sheo Pargash 
Ojha (18), Annada Mohan Roy v. Gour 
Mohan Malik (19) and Amrit Narayan 
Singh v. Gaya Singh (20). In the last 
case Mr. Ameer Ali described the situa¬ 
tion very clearly in the following words: 

A Hindu reversioner has no right or in¬ 
terest in praesenti in the property which the 
female owner holds for her life. Until it vests 

(10) A. I. R: 1915 P. C. 121=33 Mad. 106=42 

I. A. 125 (P.C.). 

(17) A.I.U. 1910 P. C. 117 = 39 Mad. 034 = 13 

I A. 207 (P.G.). 

(18) A. I. R. 1924 P. C. 217 = 46 All. 831=51 

I. A. 331 (P.O.). 

(19) A. I. It. 1921 Cal. 501=43 Cal. 53G, 

(20) A. I. It. 1917 P. C. 95=45 Cal. 590=15 

I. A. 35 (P.C.). 
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in him on her death, should ho survivo bar; 
ho has nothi ug to assign or to relinquish or 
oven to transmit to his heirs. His rightbe- 
corncs concrete only on her demise, until than 
it is mere spes succession is.” 


One has only to put this distinction 
in the light perspective to realise the 
great bearing it lias on the question of 
stamp payable on a declaratory suit 
biought by a person who has a mere 
spes succession^, in relation to the fruit 
which he may not live to enjoy as the 
result of the litigation he undertakes. 
There is no immediate need or legal 
obligation on him to lile such a suit at 
an early date except that important 
evidence may disappear by lapse of 
time. PIo is a claimant other than a 
party to the adoption, and as such does 
not stand to derive any immediate pro¬ 
fit by the litigation; being a person who 
has only a hopo of succession he has no 
present transferable interest in the in¬ 
heritance, and as such his mere hope 
or chance of succession can have no 
market value. It is so uncertain that 
it may even be valueless. It is so un¬ 
certain that it may even be defeated by 
the act of some person having the pre¬ 
sent disposal of the property. Then 
again his interest is merely contingent 
upon his surviving the widow and the 
non-intervention of a full heir. He can¬ 
not bo in a position to predicate at the 
date of his suit for declaration, with 
any degree of certainty what particular 
property will he left when the succes¬ 
sion would definitely open out in favour 
of the reversion. I do not understand 
how ho can he legally compelled to 
value the subject matter of his suit 
either with reference to the then ex¬ 
isting property or somo uncertain and 
unknown property which the alleged 
adopted son may stand to lose at somo 
future or uncertain day. The estate 
while in tho hands of the widow or for 


the matter of that of her alleged adop¬ 
ted son, may he alienated for a justi¬ 
fying necessity, and corpus may thus he 
considerably reduced. It- may oven bo 
wasted or deteriorated or undergo con¬ 
version to such an extent as would des¬ 
troy all identity, and may not be the 
self same property at widow’s death, as 
the one he may have specified as having 
existed at tho date of tho suit. Is tho 
declaration, if obtained only with ro- 
gaid to specific property existing at the 
date of suit, to becorno nugatory and 


ineffectual as to tho 'property that may 
he found existing at the time when the 
succession opens out ? Unless the de¬ 
cree contains some comprehonsivo words 

such as; 

“ or such proparty belonging fca the estato of 

the male holder as may be left at the widow’s 
death,” 

the declaration would be unavailing to 
plain till; but even then technically 
speaking it may not give the actual re¬ 
versioner any right to say that his title 
to tho property which the defendant’s 
adopted son may actually possess at the 
widow’s death, was affirmed or that tho 
adopted son s title to it was already 
annulled. Then again, it is doubtful 
whether a Court which is so exacting as 
regards the court-fee would permit such 
vague words to remain in the plaint 
without insisting upon some value being 
pub on tho property to ho comprised in 
them. Taking these circumstances into 
consideration tho only plausible infer 
ence which I think can bo drawn is that 
the property which the adopted son 
either stands to lose or will ultimately 
lose is not a sure criterion for valuing 
the subject matter of such suits by re¬ 
versioners although that seems to bo the 
\ iew taken by tho Madras High Court 
in Kesh ava v. L/akshminarayan (2L). 

bho Allahabad High Court expressly 
dissented from the above view taken by 
tho Madras High Court in Shco Deni 
Jt a m v. Tulslii Ravi (22) where it was 
pointed out that plaintiff can put his 
own valuation unless and until the High 
Court with the sanction of tho Local 
Government thinks fit to prescribe such 
value under tho power given by S. 9, 
•Suits Valuation Act. This is also the 
vjow taken by tho Calcutta High Court 
in Vrohlaud Chandra Dass v. Dwarka 
Nat (t hose (23). In Kalora Dhujanyrao 
v. Padapa Rhvjanqrav (24) Wcsfcropp, 

C. J., hold that: 

indopendontly of any claim to the pro¬ 
perty .a suit to sot aside adoption would 

1*°. Tho legislature sooms distinctly to 

have recognized tho right of a porson to bring a 
suit to sot aside an adoption as a substantive 
proceedings, independent of any claim to pro¬ 
perty, and to havo fixed a special court-foo for 
such a suit (Act 7 of 1870, Sch. 2, Art. 17, 
t’l. 5)r and in tbo now limitation Act (0 of 
1S71), Art. 120, tbo right to bring such a suit 
bos si nr»> b«on again distinctly rooognizod.” 

(21) [l8*3] G Mid. 102. 

(22) [1803] 15 All. 378=0803) A. W. N. 147. 

(28) [1010] 37 Cal. 8G0 = 6 1. C. C36 — 14 

C. W. N. 020. 

(24) [1875] 1 13cm. 218. 
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I have underlined ( italicized ) the im¬ 
portant words. It is in the fitness of the 
things to expect a presumptive rever¬ 
sioner under such circumstances to sue 
for and obtain only such a declaration as 
merely affects the status of the alleged 
adopted son; a declaration of his own 
title and a negation of this adversary’s 
title to specific property actually existing 
at date of suit, is not, in my opinion, 
tlie sine qua non of his declaratory suit. 

As the only object of bringing such a 
declaratory suit at an early date is to 
secure an adjudication as to the status of 
the defendant when the evidence is quite 
fresh in order to avert an apprehended 
injury or danger which may stand as 
a bar against or como into conflict with 
the working out of the future rights of 
the plaintiff or of such other person or 
persons as may happen to become in¬ 
terested in the reversion by the time the 
death of the widow takes place, a decla¬ 
ration as to the status obtained under 
such circumstances can have abso¬ 
lutely no reference to the value of any 
specific property; it can at the most re¬ 
late to the inestimable future or contin¬ 
gent right, title or interest which the 
actual reversioner may happen to get 
in the widow’s estate and accretions 
thereto. Under such circumstances, the 
adopted son’s present title to the so- 
called ownership and enjoyment of the 
property inherited by the widow remains 
unaffected by the declaration until the 
latter’s death. To estimate the money 
value of such possibilities or impossibi¬ 
lities is a difficult task. It is for 
meeting cases such as these that the 
legislature as pointed out by Westropp, 
C. J., have in their wisdom prescribed 
a fixed fee of Rs. 10 under Art. 17, 
Bch. 2, Court-fees Act and given power 
to the High Court and Local Govern¬ 
ment fto supplant the artificial value 
which the plaintiff may put on the sub¬ 
ject matter of a suit by one based on 
what that might consider reasonable 
basis of valuation. Whereas this Court 
and the Local Government have under 
the power so given by S. 9, Suits Valua¬ 
tion Act, to fix any other reasonable 
basis of valuation in selected classes of 
suit, issued the notification in question 
fixing Rs. 400 as tho value of the subject 
matter of suits coming under Cl. 3, read 
with its proviso, they have to be valued 
at Rs. 400 for court-feo and jurisdic- 
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tional purposes. So tho obligation to 
value the subject matter of tho suit at 
Rs. 400 is tho primary and substantive 
rule enacted by the notification and that 
of valuing the relief according to the 
value of tho property title to which the 
suit affects is an exception to the same. 
On the authority of such a proviso, to 
ask a person who lias a mere spes suc- 
cessionis to pay ad valorem fee is virtu¬ 
ally to givo prominence to the exception 
over the substantive rule of law and 
practically force him as it were to pay 
the heavier duty leviable for the relief 
of present possession of the property 
although under the Hindu Law he is not 
entitled to pray for and claim it during 
tho lifetime of tho widow'. 

Since it is the duty of every Court to 
see that its construction of a fiscal 
statute or for the matter of that of our 
present notification w hich being a part 
of fiscal enactment has the force of law, 
is neither such as would impose an un¬ 
necessary or unwarranted burden upon 
the subject, nor at the same time, such 
as deprives the state of its legitimate re¬ 
venue, it must be seen whether it w r ould 
be opposed to, or in consonance with 
the plain meaning of tho word ‘affects 
a title to property,’ ’used in the notifica¬ 
tion, to include such suits in the proviso. 
The mere circumstance that the future 
operation of the title of the alleged ad¬ 
opted son to the property w'ill be affected 
after the widow’s death by tho declara¬ 
tory decree is, in my opinion, no justifi¬ 
cation for classifying the suit of a mere 
presumptive reversioner for a pure decla¬ 
ration that an adoption is valid or inva¬ 
lid, as a suit which ‘affects a title to 
property,” and thus bringing it on a par 
with the suit of a party to the adoption 
or with tho one brought expressly for 
the purposes of affecting such title. It 
will thus he seen that there is a great 
distinction between a suit by a party, 
and a*suit by a non party claimant (who 
is under no legal obligation to sue) fora 
declaration that the adoption is valid or 
invalid, this coupled with tho relief actu¬ 
ally claimed in the plaint and not the 
consequences directly or indirectly flow¬ 
ing from it, must determine the real 
test in the matter of the applicability or 
otherwise of the proviso, to such suits. 
Unfortunately this distinction has been 
ignored in tho Courts below' w'itli the 
result that a burden of an ad valorem fee 
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is being sought by the defendants to be 
put upon the head of the claimant who 
cannot ho legally compelled to sustain 
it. In construing the notification in this 
manner the Courts below have extended 
tho operation of tho proviso beyond its 
proper limits and looked at it as if it 
contained tho words : 

“affects or will affect a title to property in 
place of the words “affects a title to property.” 

To so extend its scope was to construe 
fiscal enactments against tho recognized 
canons of construction specially appli¬ 
cable to them. 

I am conscious of the existence of a 
series of decisions of this’Court which are 
opposed to the view taken by me and on 
the basis of which the levying of an ad 
valorem fee has become the practice as 
it were of the Courts of these provinces. 
I, however, do not feel myself bound to 
decide this Question on the principle of 
stare decisis especially as the contrary 
view expressed by Sir Henry Drake- 
Brockman in his orders dated 23rd June 
1915 and 27th January 191G in Daji v. 
Radhabai (25) commends itself to me. I 
am not necessarily bound to follow a 
practice which was not warranted by 
law, as pointed out by their Lordships 
of the Privy Council in Rachappasubrao 
v. Shidappa Venkatrao (5), and also by 
the Allahabad, Bombay and Calcutta 
High Courts in several cases. Chief Jus¬ 
tice Edge of the Allahabad High Court 
observed as follows in Balkaran Rao v. 
Govind Nath Tiwari (26), with regard 
to tho erroneous practice obtaining in 
the provinces subject to that High Court: 

A practico which is in contravention of tho 
law oven if such practice bo tho practico of a 
High Court, cannot make lawful that which is 
unlawful; nor can a practico of a Court justify a 
Court in putting upon an Act of tho Legislature 
a construction which is contrary to tho plain 
wording of the Act. Such a principle of cons¬ 
truction in such a case would lead, not to mak¬ 
ing tho law certain but to confusion and un¬ 
certainty.” 

This view has been accepted by the 
Bombay High Court in Murad Ali 
Shaviji v. B. N. Lang (27), and also by 
the Calcutta High Court in Khcdon 
Mahto v. Budhun Mahto (28), and Bun - 
wari Lai v. Day a Sankar Misscr (29). 

A practico which is in contravention of 
the plain provision of our notification as 

(25 Appeal No. 3G of 1015. 

(20) [1890] 12 All. 129=1890 A.W.N. 39 (F.B ) 

(27) flOlO] 21 Bom. L. R. 080=53 I C 097 

(28) [1000] 27 Cal. 509=4 C. W. N. 333 (F B ) 
t(29) [1909] 13 C. W. N. 815=1 I. C. G70. * 
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1 undeistand it cannot bo accepted as 
binding. 1 do not therefore uphold it 
in this case which is clearly distinguish¬ 
able from the cases covered by the pro- 

vlso as shown above. I will discuss tho 
previous decision of this Court. 

(1) Tho case of Mt. Mainabai v. Vithal 
(JO), was one in which the daughter who 
had a reversionary interest only and had 
claimed a declaration that the respon¬ 
dent was not duly adopted either by her 
father oi under his authority, was made 
to pay ad valorem fee on her memoran¬ 
dum of appeal by Batten, Ag. J. C., on 
the stiength of an office note based on 
the notification. No reasons whatever 
are given in support of the view. 

(2) The case of Bapu Anna v.Mt.Sitalai 
(Jl)> decided by otanyon and Erideaux, 
A. J. Cs., arose out of a suit by tho 
Manager of Annachhatra, the bene¬ 
ficiary under the will of one Mr. Jog, 
Pleader, Berar, for a declaration that the 
adoption made by the testator’s widow 
(to which plaintiff was not a party) was 
void on the ground that it was not in 
accordance with the directionsof the tes¬ 
tator. In that case also an ad valorem 
fee was demanded on the plaint on the 
view that the declaration “will affect” 
title to property worth Bs. 40,000 and 
that the case therefore fell within the 
pi o\ i$o. J lie underlined {italicized) words 
are important for tho purposes of tho 
distinction pointed out above. 

(J) (ra npatrao v. Laxviibai (32) was a 
case where the appellant had ‘claimed 
two reliefs on tho strength of his status 
as an adopted son. As a person duly ad¬ 
opted by Mt. Laxmibai to her husband 
Bhaskarrao, ho claimed a declaration 
that his adoption was valid and that ho 
was therefore entitled to retain to him¬ 
self the possession of property of which 
he was let into possession by the adop¬ 
tive mother, as against Shamrao, tho 
illegitimate son of Nilkantrao, the sur¬ 
viving undivided brother of Bhaskarrao, 
w ho ultimately obtained a decree thoro- 
for against his adoptive mother. In 
viituo of tho same status as tho adopted 
son and not independently of it, ho also 
claimed to bo tho reversionary heir of 
tho ostato of Nilkantrao after the death 
of _Ids widow Bhagirathibai, on tho 

(30) First Appoal No. 78 of 1914. 

(31) C. R. No. 55-B of 1915, dated 30th -Sep¬ 
tember 1915. 

(32) First Appoal No. G6 of 191G. 
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the said Madan Singh and will be entitled 
to inherit all the property of the said 
Madan Singh after the death of defen¬ 
dant 1 and that defendant 2 has no 
fiyht to Madan Singh's property. In 
this case a fee ad valorem the whole of 
the property inherited by Mulji Bai 
from her husband was demanded in the 
first Court and that demand was con¬ 
firmed in revision. I lay emphasis on 
the words no right to ... . property ” 
which I have underlined ( italicized .) 

Against this series of decisions there 
is the decision of Drake-Brockman, J.C., 
in Daji v. Radhabai (3G), in which the 
appellant was the alleged adopted son 
against whom the daughters of the 
last male holder had brought a suit to 
get it declared that his adoption never 
in fact took place. The memorandum of 
appeal was stamped with a fixed fee of 
Rs. 10 only. The oinco took objection 
to it in viow of the proviso. Drake- 
Brockman, J. C., in an order dated 23rd 
June 1915 distinctly observed that the 
notification on which the objection was 
based did not apply to suits where 
Court-fees Act prescribed a fixed fee, 
and piovisionally treated the memoran¬ 
dum of appeal as duly stamped. But 
in view of an interpretation later on 
put upon the notification by the Bench 
in Bapu Anna v. Mb. Sitabai (37), a feo 
of Rs. 30 was considered to be the pro¬ 
per foe leviable in such cases, and the 
deficiency was realized, as per order 
dated 27th January 1916. The learned 
Judicial Commissioner declined to apply 
to the case the proviso appended to 

Cl. (3) of the notification as he thought 
that : 

“ the immediate title to the deceased Raghoba’s 
property is not, however, affected so far as the 
plaintiff s right to possession was concerned.” 

I lay emphasis on the words “immedi¬ 
ate title ' which I have underlined (itali¬ 
cized). Thevabove will show how the prac¬ 
tice of this Court has grown and how the 
notification has been treated in the past 
as requiring ad valorem feo in every suit 
by or against the adopted son, irres¬ 
pective of the question whether the 
plaintiff is the adopted son or tho widow 
or co-widow or a mere reversionary heir 
or even a beneficiary who may stand to 
gain some property under tho terms of 

''•ill, in case there woro no adoption. 

(3C>) F. A. No 30 of 11)15. 

(•17) C. R. No. 50-13 of 1915, dated 30th 
September 1915. 
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ground that the brothers had separated 
in estate during their own lifetime. He 
lost his suit in tho Courts below on the 
ground that his adoption having boen 
made during the pendency of the illegi¬ 
timate son s suit for possession against 
his adoptive mother, he was bound by 
tho decree ultimately passed therein. 
He was consequently held bound to pay 
a foe ad valorem the property title to 
which uas affected by the declaration 
sought, as per decision of the third Judge 
Batten, A. J. C., to whom tho question 
was referred owing to a difference of 
opinion having arisen between Drake 
Brockman, J. C. and Prideaux, Ag. J. C., 
on the point of feo leviable. Tho im¬ 
portant words are underlined ( italicized) 
by me. 

(4) Zibal v. Narayan (33), de¬ 
cided by Kotval, A. J. C. was a case 
in which one co-widow of tho 1st male 
holder in possession of a part of the in¬ 
heritance sought a declaration against 
the alleged adopted son and her co¬ 
widow, that the adoption never in fact 
took place or was invalid. Tho first 
Court ordered the levy of ad valorem fee. 
In dismissing the application for revision 
myl earned brother, Kotwal, A.J.C.,made 
tlm following obseivations : 

In the present casj the property the title to 
which will be affected by the suit for tho de¬ 
claration sought by the plaintiff will bo tho 
whole property belonging to tho deeeas-d Jaiiam 
tho alleged adoptive father of defendant l.and 
ourt-feoR must bo paid on tho value of that 
property. I am unable to agree with tho con- 
en ion . . thau Court-fees should he paid only 

on the \ aluo of tho property which is in the 

enjoyment of the plaintiff, and 
the title to which alono will bo affected” so 

epeaks of property generally and not merely 
property in which the plaintiff is interested.” 

(b) Chin'd v. Narayan( 34) was the caso 
o a daughter suing as a reversionor for a 
declaration that tho defendant’s adoption 
nover in fact took place, Kotval, A. J C 
hold ln that case that such a suit was of 
the kind referred to in tho notification 
on tho ground that an adoption which 

never took place cannot but ho invalid 

An ad valorem feo was, therefore, held 
Payable by the plaintiff on her plaint. 

. 1Jat „ v : Ba ^ a Mankura Bai 
(3.j)decided by Hallifax, A.J.C., arose out 

Of a Sint in winch plaintiff prayed that ho 

13 10 next and immediat e reversioner of 

/on V'* U * No * lr>1_B< >f 1917. 

n‘ r i> fc * PpGal No - 1G * B of 1919. 

(So) C. R. No. 151 of 1920. 
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Wifch due deference to the view taken 
the above cases 1, 2, 4 and 5, I ven¬ 
ture to say that in all suits where the 
[plaintiffs, is either a presumptive re¬ 
versioner or a person other than a party 
to the adoption an ad valorem fee is not 
leviable, due regard being had to the 
fact (i) that the plaintiff not being a 
party to the adoption is under no legal 
duty to sue to obtain the declaration 
which he or she seeks to get and which 
is operative only in future, and (ii) that 
tho present tense in the expression 
affects a title to property ” restricts 
the proviso to suits where the imme¬ 
diate title to property is affected. In 
all such cases the real dispute is merely 
as regards the adopted boy’s status or 
legal character and not as regards the 
property which may or may not perhaps 
be vested in him for the time being. 

As pointed in Daji v. Radhabai (36) 
the proviso could not be applicable to 
such a case because *' the immediate title 
to the deceased X’s property is not ” as 
rightly observed ' affected so far as tho 
plaintiff’s right to possession was con¬ 
cerned,” for tho simple reason that 
plaintiff who has a mere spes succes¬ 
sion^ has no right to present possession 
of the property during the widow s life¬ 
time as explained above. The other 
case, viz., No. 3 being of a party to tho 
adoption and No. 6 such as expressly 
asked for a declaration affecting title to 
property were both distinguishable from 9 
the rest and the present case. The 
scope of tho proviso has, I respectfully 
venture to say, been extended beyond 
its proper limits so as to include in it 
cases which ordinarily could not come 
within its strict wording or would come 
in only by substituting tho words “affects 
or will affect a title to property ” in 
place of tho words " affects a title to 
property in it.” I, therefore, feel myself 
bound to express my respectful dissent 
from everyone of tho decisions wherein 
the proviso has been made applicable 
even to a presumptive reversioner’s suit 
to obtain a mere declaration that an 
alleged adoption was invalid or never 
in fact took place. If it bo permissible 
to mo to explain its cause 1 may say that 
this was due to inadvertanco, or at any 
rate, to the peculiar significance of tho 
use of the word * affects ” denoting 
only tho present and not the future 
operation of tho declaration not having 


been pointedly pressed upon the atten¬ 
tion of the Judges concerned as a 
ground for relief from the additional 
burden placed on tho litigant before 
them. The Additional District Judge was 
clearly wrong in applying the analogy 
of Ganpatrao v. Laxmibai (32) a suit by 
an adopted son to get round a decree 
passed against His adoptive mother, i. e., 
virtually against himself—to the al¬ 
legations in this plaint—and in constru¬ 
ing the relief claimed as coming under 
the proviso. He was wrong in assuming 
that Ganpatrao was a reversioner, be- 
because ho had not that capacity 
apart from his status as an adopted 
son. To my mind the observations 
made in Ganpat Rao v. Laxmibai (32), 
by Batten, A. J. C., who was consider¬ 
ing the applicability of the proviso to 
Cl. (3) of the notification, to tho parti¬ 
cular case beforo him namely the appeal 
of a so-called adopted son by which ho 
was trying to get rid of a decree passed 
against his adoptive mother in a suit 
filed by Shamrao, and not to the case of 
a reversioner suing for a declaration 
pure and simple, do not touch the point 
of distinction definitely made out in the 
present case. To rely upon it as an au¬ 
thority for holding that ad valorem fee 
on Rs. 15,000 was payable by the plain¬ 
tiff' who sued as a mere reversioner to 
obtain a declaration as regards defen¬ 
dant l’s status only and who expressly 
omitted from his plaint all reference to 
tho relief of title to property, was to 
construe the law in an unwarranted 
manner. 

The learned Additional District 
Judge’s following remarks are incorrect 
and I must say a few words about them 
beforo I close my opinion: 

" In tho presont caso tho plaintiff claims to 
he the reversioner after tho widow and her 
dauglitor and if tho adoption is declared inva¬ 
lid tho adopted son will bo divested of his pro¬ 
perty which will vest in tho widow and give 
tho plaintiff a chance of succession. The dec¬ 
laration therefore affects title to property.” 

They disclose some confusion of 
thought based on an improper extension 
of tho construction of tho proviso 
adopted in 3 \lainabai v. 1 it ha l (30), 
13apu Anna v. A It. Sitabai (31) ; Zibai 
v. Narayan (33) and Chinki v. Nara- 
yan (34). As a matter of fact the in¬ 
tervention of defendant 3 who is tho 
daughter of the docoased, and of hoi 
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two .sons including the one alleged to 
have been adopted who are presumably 
- full heirs ” will indefinitely postpone 
the plaintiff's chances of succession bo 
the estate and it is just possible that he 
may never have any, if the daughtei 
and her sons survive the widow and 
also the plaintiff. Moreover the adopt¬ 
ed son is not going to be divested of the 
property during the lifetime of the 
widow defendant 2, or of his natural 
mother defendant 3; so it is impossible 
that the estate may vest in the widow 
as the learned Additional District Judge 
thinks. If the adoption be invalid the 
property never vested in the boy; if it 
be valid it is not going to be divested at 
at all, so as to revest in the widow 

much less before her death. 

If any divesting of the alleged adopt¬ 
ed son’s title to property is at all to 
follow the declaration, it will date only 
'since the widow’s death and not earlier; 
thus whatever rights the adopted son 
may have acquired by virtue of the 
adoption to the present ownership and 
enjoyment of property must during the 
lifetime of the adoptive widow, ordina¬ 
rily remain unaffected by the declara¬ 
tion, if any, which the Court may grant 
in the suit, for protecting the plaintiff’s 
reversionary interest which may come 
into being on the widow’s death. It 
may not necessarily be vested in the 
present plaintiff, unless he survives the 
widow defendant 2, the daughter defen¬ 
dant 3 and her another son who is in 
existence at present, but may vest in 
such ultimate actual reversioner as may 
happen to live when the succession 
opens out. In short there is or can bo 
no divesting or vesting of any title 
of tho alleged adopted son to the 
property at least so long as the adop¬ 
tive widow is alive. All I need add is 
that every case must be decided on its 
own allegations and circumstances pecu¬ 
liarly its own. 

My opinion then is that the value of 
tho subject matter of the present suit for 
purposes of the court-fees and jurisdic¬ 
tion was Rs. 400 and not Rs. 15,000 the 
value of 11 10 property. Since I hold that 
the jurisdictional value of the subject 
matter of this suit as determined by the 
notification was Rs. 400 the order re¬ 
turning the plaint for presentation to 
proper Court was wrong and it is liable 

o bo reversed. For the abovo reasons 


I recommend that tho revision be allow¬ 
ed with a direction that tho plaintiff 
be ordered to make good the deficiency 
of Rs. 10 within a time to bo fixed if he 

wishes to go on with tho suit. 

Kotval, A. J. C. —The rule contained 
in notification No. 1641 dated 2Hth Sep¬ 
tember 1911, para, i, given in the Judi¬ 
cial Commissioner’s Civil Circular 11-8 
has the force of law and the only ques¬ 
tion is whether the present suit which 
is admittedly one for a declaration that 
an adoption is invalid affects title to 
property. In my judgment it does 
affect the title of defendant 1 to the pro¬ 
perty. since if the declaration is granted 
his title as adopted son to the property 
he now holds will go. If the word 
affects ” is to be taken strictly as 
referring to the present time only, it 
would lead to an inference of ignorance 
of law on the part of the legislators, for 
no suit for a declaration, at the time 
that the question of court-foe is to be 
determined, that is, when it is institu¬ 
ted, affects a title to property. I am in 
respectful agreement with the views of 
the Benches referred to in my learned 
brother’s opinion. 1 do not think they 
have read into the proviso to Cl. 3 to the 
rule anything that is not there or fail¬ 
ed to grasp the significance of any 
any words therein, nor do I see any 
special inequity or oppression in requi¬ 
ring a reversioner to pay ad valorem, 
Court-foe on a claim like the present the 
effect of which, if allowed, will be to 
take away tho defendant’s title. I am 
of opinion that tho order of the lower 
Courts is correct and tho revision appli¬ 
cation should be dismissed. 

Findlay, J. C. — I have bad the ad¬ 
vantage of perusing the opinions of my 
brothers, Kotval and Kinkhedc, A. J. C s. 
on tins matter and have heard also counsel 
for the parties. I do not find it necessary 
to go into the matter at length in view 
of tho wealth of material already avai¬ 
lable on the point, much of which lias 
been discussed in tho opinion recorded 

by Kinkhede, A. J. C. 

In argument before me the learned 
counsel for the applicant has taken up 
the position that the rule contained in 
notification 164L was ultra vires and 
illegal, inasmuch as it clashed with the 
definite provision contained in Art. 17 
(v), Sch. 2 to the Court-foes Act of 1S70. 
On this point, however, I find myselt in 
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full agreement with, the remarks con¬ 
tained in the judgment of Batten, A. J. 
G., dated 9th June 1916, in Ganpatrao 
Lax milai (32), and I am of opinion 
that the terms of S. 9, Suits Valua¬ 
tion Act 1878, permit of the re¬ 
valuation cl the suit of the class con¬ 
tained in Art. 17 (v), Sch. 2, Court-fees 
Act. There can bo no question that the 
valuation of 11s. 10 fixed under the arti¬ 
cle quoted of the Court-fees Act is an 
arbitrary one, and it clearly seems to mo 
intra vires lor this Court, with the pre- 
\ ious sanction of the Local Government 
to have laid down the provision in ques¬ 
tion in the notification quoted. 

1 lie said notification, therefore hav¬ 
ing the foioc* of law, the only question is 
whether, in view of tho nature of the 
relief claimed by the plaintiff applicant, 
tho suit can he said to come within tho 
purview Qf tho phrase: 

“if a suit for a declaration that an adoption 
is valid or invalid aflocts a title to property. 

It is possible, of course, to look at the 
matter from one angle and to say that 
only a question of status is involved hut 
I am wholly unable to understand on 
what grounds it can he held that in the 
piesont case a title to property is not 
^flscted. \\ ith all deference to my brother 
Kinkhede, A. J. G., I think tho learned 
Judge has relied upon the present tense 
only being employed in the word 
. a fleet s. If that construction wore to bo 
pushed to itslogical conclusion, then in no 
concoivaablo case could the title to the 
property bo said to bo affected at the time 
when tho question of court-fees has to 
ho determined. What wo have, therefore, 
to have regard to, is what the result will 
boat the time the plaintiff-applicant gets 
his decree, assuming tho suit to ho deci¬ 
ded in his favour. Then undoubtedly, 
at and from tho moment, tho title of the 
defendant 1 to tho property will dis¬ 
appear 1'ioni this point of view there- 
foic 1 bind myself in full agreement with 
,tlie opinion of Kotval, A. J. C. and with 
|tho many previous decisions? of Judges 
of this Court to the same effect. I there¬ 
fore. am of opinion that the order of 
the lower appcllato Court is correct and 
l0 ^r l . n ^ho reference accordingly. 

Kinkhede, A. J. C — Tho facts of tho 
case which gave rise to tho revision aro 
set forth intho opinion recorded by mo 
Thosolo question to ho considered 1ms also 
been stated in it. As there was difference 


193(b 

of opinion between Kotval, A. J. C,. and 
myself the point of law was referred to 
a third Judge as required by law. The 
Judicial Commissioner was pleased to 
act as the the third Judge. He heard 
the aiguments and delivered his opinion. 
The Judicial Commissioner and Kotval. 
A. J. C. being of the same opinion, the 
decision of this revision application, 
must, on tho analogy of an appeal, be 
according to tho opinion of the majority 
of the Judges who have heard including 
those who first heard it, as laid down in 
S. 98 (2) proviso of the Civil P. C. In 
accordance with the opinion of the 
majority the ordor of the lower Court de¬ 
manding ad valorem court-fee is upheld 
and tho revision application dismissed 
with costs. Pleader’s fees Ps. 100. 
r.N./R.K. Revision dismissed . 
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Nagraj — Plai n t i ft—A ppell an t. 

v. 

Cj an pat and others —Respondents. 

First Appeal No. 23-B of 1929, De¬ 
cided on 29th October 1929. 

Hindu Law- Mortgage by father—“Legal 

necessity’’ — “Benefit to the estate” ex- 
plained. 

Any act for which the character of “local’ 
necessity” or of “bonefit to the estate” can be 
claimed must be an act of a defensive char- 

Am 1925 AlL 833 i A. I. R. 1928 AIL 

A. I. R. 1929 AIL 189 and A. I. R. 1929 
Lom. 251, Rfl. on.; A. I. R. 1928 AIL 454 and 
A. I. R. 1922 Bom. 122, Ex V L [P 88 C 1] 

N. G. Bose — for Appellant. 

Al. B. Niycgi and R. S . Gokhalc — ior 
Respondent 3. 

Judgment.—This appeal arises from 
a suit to enforeo a mortgage deed exe¬ 
cuted on 16th December 1924 by Ganpat 
and Soma, defendants-respondents 1 and 
2, who are the fathers of defendants 3 to 
f». Ganpat and Soma and their father, 
Januji, separated and divided between 
them tho joint family property, Survey 
No. 130 of mouza Talegaon Dashasa- 
hasia. Ganpat took S. No. 130/1, Soma 
S. No. 130/2 and Januji S. No. 130/3. 

A ft oi tho death of Januji, Ganpat and 
Soma bought S. No. 130/3 from their 
stepmother for Rs. 3,500; and in ordor 
to pay tho consideration, they mort¬ 
gaged all three sub-numbers of S. No. 130 
for Rs. 3.C00 to the plaintiff, tho Lalanco 
of Rs. 100 boing required for exponses 
in connexion with tho sale. In the suit, 
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•out of which this appeal arises, brought 
to recover the mortga.ee debt, it was 
..pleaded successfully by the sons of 
Ganpat and Soma that the mortgage 
was not for “legal necessity’* or for 
benefit of the estate and a decree has 
been passed which exempts from liabi¬ 
lity the shares of defendants 3 to 6 in 
S. Nos. 130/1 and 130/2. The plaintiff 
has come in appeal to have it declared 
that the mortgage was for benefit of the 
estate and that the whole of the pro¬ 
perty mortgaged is liable for the debt. 

It is admitted that there was no 
actual necessity, but it is pleaded that 
the mortgage was in fact for a purpose 
that benefitted the family. It has been 
held in a number of cases that any act 
foi which the character of legal neces¬ 
sity” or of “benefit to the estate” can 
be claimed must be an act of a defensive 
nature. This view has been taken in 
Shankar Sahai v. Becliu Bam (1), In¬ 
spector Singh v. Kharak Singli (2), 
Kisien Sahai v. Raghunath Singh (3) 
and Totaram Ragho v. Zaga Ekoha (-1). 
In Jagat Narain v. Mathura Das (5) 
•however, it has been held that transac- 
tions justifiable on the principle of 
benefit to the estate” are not limited 
to those transactions which are of a 
defensive nature. 

The last mentioned decision is that of 
a. lull Bench of the Allahabad High 
Comt and it has traced the history of 
the question boforo me and come to the 

ZttTtZ hat , fc i 10 rr tak - « 

ant foi the benefit of the estate must he 
ono of a defensive nature is not war 
lanted by the two Privy Council doci 
s.ons on which it is based. The first 
of those is the well known cTs-of 
Hanooman Pcrshad Panda,, v 3// 
-Labooee Munraj Koonweree (6) in which 

I&U tho‘power o°! ^ ^ 

the estate to cases in whieMt°is oxer® 

C180C1 in caso nf r % ^ oxei- 

tho estate: the learned 13 ,onollfc of 
Full lionch | ,, nod . Judges of the 
jV. ;> 0 D 0 h lay emphasis on tho f...t 

that benefit of the estate” is alterna 

t ve to necessity” and cannot find in 

the pronouncement of the P,-ivv n“? 
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any justification for the suggestion that 
a transaction, for the “benefit of tho 
estate” must necessarily be of a “defen¬ 
sive nature.” The other case is Palani- 
appa Chetty v. Devasikamony Pandara 
Sannadhi (7), in which their Lordships 
of the Privy Council declared it impos¬ 
sible to give a precise definition of the 
term ‘benefit to tlie estate” that would 

be applicable to all cases. They then 
go on to say : 

Tho preservation, however, of the estate 
from extinction, tho defence against hostile 
litigation affecting it, tho protection of it or 
portions from injury or deterioration by in¬ 
undation, these and such like things would 
obviously bo benefits.” 

The conclusions drawn by the Full 
Bench of the Allahabad High Court are 
that tho instances of benefit given in 
Palaniappa Chetty v. Devasikamony 
Pandara Sannadhi (7) have wrongly led 
to the view being taken, first, in Bhag- 
wan Das Naik v. Mahadeo Prasad 
Pal (8) and then in subsequent cases, 
that all acts to bo regarded as for the 
benefit of the estate must he acts of a 
defensive nature and that their Lord- 
ships of the Privy Council do not intend 
to limit the meaning of the term “bene¬ 
fit to the estate” by the fact that tho 
instances that they gave were all of a 
defensive nature. It was held that the 
wording used in Hanooman Per shad 
Panday v. Babooee Munraj Koonweree (6) 
permitted a wider meaning being given 
to that term. It is to bo noted °in this 
connexion that rulings which take a 
different view lay down the rule, that tho 
act must he of a defensive nature, merely 
as tho ordinary rule and thus recognize 
that there may be exceptional cases. 

It seems doubtful, however, whether 
thero are any real exceptions to the rule 
If there are, then the Full Bench deci¬ 
sion in Jagat Narain v. Mathura Das (5) 
is one of them. That case, however, has 
been considered by a Bench of tho 
Allahabad High Court in Kishen Sahai 
v. Raghunath Singh (3), and it lias been 
there pointed out that tho fact of that 
caso actually bring themselves within 
the purview of tho decision in the caso 
of Shankar Sahai v. Bechu Ram (ij. J n 

Jagat Narain v. Mathura Das (5) tho 
transaction challenged was a sale of 
family property situated far away from 
the place ol the family ’s residence which 

<7) I. A.?47(p!c.) P ' 33=10 Mad - 7 ° J=i4 

(3) A. I. 11. 1923 All. 293-15 All. 390 
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it was found inconvenient to manage, 
the intention of the vendors being to 
purchase other property nearer to their 
place of residence which would be easier 
of management. It was in fact, as was 
pointed out in Kishen Sahai v. Raghu- 
natli Si)igh (3), in its inception an act 
that it was designed to protect or defend 
the family from an inevitable recurring 
loss. So again in another apparent ex¬ 
ception, Nagindas Mancklal v . Mahomed 
Yusuf { 9), the transaction impugned was 
of a defensive nature; it was the sale of 
a house that could not be used for the 
family residence and could fetch no rent. 
It seems to me clear that the excep¬ 
tions to the rule laid down in Shankar 
Sahai v. Bechu Ram (I) are more appa¬ 
rent than real and that that rule holds 
good, namely, that an act for which the 
character of “benefit to the estate” can 
be claimed must be of a defensive act. 

I can detect nothing in the transac¬ 
tion that I am considering that can give 
it a defensive nature. It has been urged 
that the mortgagors had to protect them¬ 
selves against the chance of a stranger 
coming into possession of S. No. 130/3 
and that they needed the well in that 
sub-number to assist them in their own 
cultivation. It has also been urged that, 
as it has been found by the lower Court 
that the well [in field S. No. 130/3 was 
in fact bringing in an incomo of Rs. 400, 
it was for the benefit of the family. In 
view of what I have already said this 
last contention has no force. On the 
evidence it is impossible to hold that 
the well had the importance attributed 
to it on behalf of the mortgagee; and it 
has not been made clear that there was 
any danger of a stranger coming in to 
occupy S. No. 130/3. In the circum¬ 
stances, it is impossible to hold that 
Ganpat and Soma, by mortgaging their 
unincumbered fields, Nos. 130/1 and 
130/2, in order to acquire S. No. 130/3 
also incumbered, did an act for the bene¬ 
fit to the estate. 

It has been argued that the defen¬ 
dants ought at least to bo ordered to 
refund the income from S. No. 130/3, 
which is found by the lower Court to ho 
Rs. 400 per annum, which, I may re¬ 
mark, is appreciably less than the in¬ 
terest accruing each year on the mort¬ 
gage debt. 1 do not know on what 
principle the demand is made and 1 

(9) A. I. R. 1922 Bom. 122=40 Bom. 312! 


cannot grant it. The mortgagee must 
be content with the decree granted to 
him against S. No. 130/3 and the shares 
of his mortgagors in S. No. 130/1 and S. 
No. 130/2. I dismiss the appeal with costs. 

p.n./r.k. Appeal dismissed . 
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Subhedar, A. J. C. 

Mt. Raliamathi —Applicant. 

v. 

Badridas —Non-Applicant. 

Civil Revn. No. 254-B of 1929, Decided 
on 16th September 1929, against order 
of 1st Addl. Dist. Judge, Akola, D/- 15th 
August 1929, in Misc. A. No. 28 of 1929. 

Civil P. C., S. 115—Scope. 

A mistake of law even as regards limitation, 
does not entitlo the aggrieved party to the re- 
mody of revision. A revision does not lie oil 
the ground that burden of proving that an 
application was within time was placed on 

the wrong party : 4 N. L. R. 184, Appl• 

[P 88 C 2] 

M. R. Bobde —for Applicant. 

Order. —This is an application for 
revision of an order passed in appeal by 
the First Additional District Judge, Akola, 
upholding the order of the trial Court 
rejecting the application of the appli¬ 
cant to have an ox parte decree set aside. 
Both the Courts below have concurrent¬ 
ly held that the applicant failed to 
prove that she did not have knowledge 
of the passing of the decree prior to 15 
or 20 days of the presentation by her of 
the application for setting aside the ex 
parte decree. 

It is urged here that the Courts below 
wrongly threw the burden upon the ap¬ 
plicant of establishing that she had no 
knowledge of the passing of the decree; 
within 20 days as alleged by her and 
therefore erred in law in holding that 
the applicant’s application was time 
barred under Art. 164. Lim. Act. But, 
as hold in Duri v. Mohan Lai (1), a 
mistake of law, oven as regards limita¬ 
tion, does not ontitlo the aggrieved; 
party to the remedy of revision, under 
S. 115, Civil P. C, 1, therefore, dismiss) 
this application as untenable under 

S. 115, Civil P. C. 

p.n./r.k. Revision dismissed, 


(1) [1908] 4 N. L,. R. 184. 
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Jackson, A. J. C. 

• i" yWK 

Jaduram —Plaintiff—Appellant. 

v. 

Bhawanisao and another — Respon¬ 
dents. 

Second Appeal No. 65 of 1929, Decided 
on 21st November 1929, from decree 
Addl. Dist. Judge, Bilaspur, D, - 22nd 
October 1928. 

(a) C. P. Land Revenue Act (2 of 1917), 
S. 203 (2) —Transfers of all kinds of houses 
in abadi without malguzar’s permission are 
forbidden. 

Wajibularz forbids all kinds of transfers, 
whether by sale or otherwis3 of houses in the 
abadi without malguzir’s consent. Thus a 
mortgage of such a house without malgu/ir s 
permission is void against him and can only 
be onforced as against the superstructure. 

[P 33 C 2] 

(b) Mortgage—Suit to enforce mortgage of 
house in abadi — Persons joined as defen¬ 
dants being subsequent mortgagee— Plea 
that they were malguzars and owners and 
that mortgagor was incompetent to mortgage 
house—Court can go into it — Civil P. C., 
O. 34 R. 1. 

In a suit to enforce a mortgage of a house in 
the abadi, parsons wore joined as defendants as 
being subsequent mortgagees of the house. Thoy 
allogod that thoy were proprietors of the patti 
in which the house was situated and contended 
that the owner mortgagor was incompetent to 
mortgage the house without thoir consent. 

Held : that tho Court could go into the ques¬ 
tion of paramount title claimed by them as 
malguzars : G N. L. R. 15G and 13 N.' L. R. GO ; 
44 Bom. G33, Expl. ; 40 All. 584, not Foil. 

[P 00 C 1] 

D. T. Mangahnurti — for Appellant. 

D. N. Ghoudliru and Ct. li. Deo —for 
Respondents. 

Judgment. This appeal arises from 
a suit to enforce a mortgage of a house 
situated in tho village of Mungeli. The 
respondents wore joined as defendants 
as being subsequent mortgagees of the 
house. They are also proprietors of the 
patti in which tho house is situated and 
they raise the pleas that tho owner of 
the house was incompetent to mortgage 
it without their consent, that the mort¬ 
gage is consequently void as against 
them and that It cannot be enforced. 
The trial Court refused to go into the 
question of the respondents' right under 
tho paramount title claimed by them, 
hub the lower appellate Court has deci¬ 
ded the question and has held that tho 
respondents wore proprietors of the patti, 
in which the house is situated at the 
timo of the mortgage in plaintiff's favour, 
that tho mortgage is void as against 

1930 N/12 


them and that it can only ho enforced as 
against the superstructure : tho decree 
of tho trial Court has been modified 
accordingly. 

It is urged in appeal that the villa go 
had nob been divided into pattis at tho 
time of tho mortgage in plaintiff’s favour 
and that tho lower appellate Court’s 
finding on this point is indefinite. That 
does not appear to mo to ho so : the 
finding of the lower appellate Court is 
that at the timo of tho mortgage the 
present appellants, that is, the respon¬ 
dents in this Court, were the owners of 
the patti in which the house is situated 
and that the mortgage having been made 
without their consent is not binding on 
them so far as the site of the house is 
concerned. That clearly means that the 
village had been divided into pattis at 
the time of the mortgage. There is evi¬ 
dence to support that finding and it is 
binding upon me. 

It is urged that tlie wajibularz only* 
forbids transfers of Ironses in the abadi 
by means of sale without the malguzar’s 
permission : hut 1 consider that the 
lower appellate Court is right in holding 
that all transfers without tho malguzar’s 
permission are forbidden. 1 

It is next urged that this term of the 
wajibularz is not in practice enforced. 
The learned advocate, who appeared for 
the plaintiff-appellant, did not go so far 
as to argue that there was an established 
custom by which houses in tho abadi 
could ho mortgaged without the mal- 
guzar s consent and, there being no 
custom, the fact that there have been 
mortgages without the malguzar’s con¬ 
sent does nob make tho mortgage in suit 
a valid one as against the malguzarJ 
The fact that tho respondents had them¬ 
selves taken a mortgage of the house 
proves nothing: thoy were the malguzars 
and no consent was, therefore, necessary. 

Another point taken on behalf of tho 
appellant is that the lower appellate 
Court was not entitled to go into the 
rights of tho respondents under tho 
paramount title that they claimed as 
malguzars. In this connexion reference 
has been made to JIanumansinejh v. 
Mannlal (1) : hut in that decision it is 
not laid down that rights claimed under 
a paramount title cannot ho gono into 
hut merely that the party claiming 
that t itle is not hound to set it up by 

(1) [19I0J G N. L. R. 15G — i £. G. 1121. 
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way of defence: and similarly in Raghu- 
nalh v. Seolal (2), it is not; laid down 
that a paramount title cannot bo pleaded. 
That decision merely says that a party, 
who claims to be dismissed from the suit 
on the ground of paramount title, cannot 
afterwards claim to redeem the mort¬ 
gage in a subsequent suit. Gobardhan 
v. Manna Lai (3) and Satagauda Ap - 
panna v. Satapa (4), have also been relied 
on. In the latter case the defendants 
who set up a paramount title, were held 
not to bo proper parties to the suit; and, 
with due respect to the decision in the 
former case, I am unable to see why the 
respondents in the present case, who are 
proper parties to the suit as subsequent 
mortgagees and were nob denying tlie 
'mortgagor’s title to the house bub merely 
his power to make an effective mortgage 
as against them, should nob have all 
questions arising between them and the 
appellant settled in this suit. 1 see no 
reason for dissenting from the lower ap¬ 
pellate Court’s decision that the mort¬ 
gage can be enforced only against the 
'superstructure on the site. I dismiss 
Ithe appeal with costs. 

P.N./r.K. Appeal dismissed . 

(2) [1017] 13 N. L. R. 69^=39 L. C. BlO. 

(a) [ 1018 ] 40 All. 5S4 =46 1. C. 550 = 16 A.L.J, 
630 

(4) [1920] 41 Bom. 603=57 I. C. 577=22 Bom. 
Tj. R. S15. 
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Munje, A. J. C. 

Mohanlal —Applicant. 

v. 

Abdul 1 tat, im — Non-A pplicant. 

Civil Rwn. No. 466 of 1929, Decided 
on 21th October 1929, from order of 
Dist. Judge, Bhandara, D/- 6th Sep¬ 
tember 1929, in Misc. Appeal No. 3 
of 1929. 

Civil P. C., S. 20 (1) — Contract to sell 
tendu leaves at D — Price expressly agreed 
to be paid at C —Suit for recovery of price 
of leaves supplied at B can be entertained 
even by Court at D. 

A ftuit was brought in tho Court at B for 
tho rocovery of prico of tendu loivos supplied 
by P to I) at B. D undo tho contrict of silo 
at B but expressly agrool that l* shill rocoivo 
tho price of loaves at C. It was contended 
that tho only Court having jurisdiction was 
the Court at C becauso tho suit was for tho 
performance of that agroomont whereby the 
price was to ha paid and that part was to bo 
performed at C. 

Held ; that Courts at both B and C could 
entertain the suit : A. 1. R. 1925 P. C. t *290, 
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Rel. on ; 31 Mad. 223 and 16 C. L>. J. 279, Diit, 

[P 91 C 1] 

D. N. Choudhry —for Applicant. 

Order. —This is an application in 
revision against the appellate decision 
of the District Judge, Bhandara, which 
set aside the order of the Subordinate 
Judge, Balaghat, returning the plaint 
for presentation to the proper Court 
(tho Court at Bhandara) and directing 
that Court to admit tho plaint. Tho 
suit was for recovery of price of tendu 
leaves supplied by the plaintiff to the 
defendant at Arjuntola in the Bala- 
ghat District. The defendants made the 
contract of sale at Arjuntola but ex¬ 
pressly agreed that the plaintiff shall 
receive the price of the leaves at the 
defendant’s shop at Tumsar in the 
Bhandara District. The Court of the 
Subordinate Judge at Balaghat returned 
the plaint as, in tho Judges’ opinion, 
the suit could only lie in tho Court at 
Bhandara. In appeal, the learned Dis¬ 
trict Judge set aside the order and hold 
that both tho Courts, i. e., at Balaghat 
and at Bhandara, had jurisdiction to try 
tho suit and that, as the plaintiff had 
made his election the Court at Bala¬ 
ghat had no reason to return the plaint. 

In revision, the only question before 
mo is whether the Court at Balaghat 
had no jurisdiction to entertain the 
plaint. The learned pleader for tho 
applicants argues that tho only Court 
having jurisdiction was tho Court at 
Bhandara because tho suit was for tho 
performance of that part of tho agree¬ 
ment whereby the price was to be paid 
and that part was to bo performed at 
Tumsar in the Bhandara District. Ho 
has also referred me to two cases in 
support of his argument, viz., liaman 
Chettiar v. Gopalachari (L) and Sailen- 
dra Nath v. Ram Sundar (2). 

Both tho authorities cited arc in my 
opinion not to tho point as in both tho 
cases tho contract was entered into and 
money thereunder was payable at one 
and tho same place, i. e., within tho 
jurisdiction of tho Court where the suit 
was brought. In the case before me 
tho contract was entered into and also 
partly performed, in tho Balaghat Dis¬ 
trict and the remaining portion thereof 
was to ho performed in tho Bhandara 
District and thus tho causo of action 

(1; [19u8] 81 Mud. 223 = 4 M. Tj. T. 97. 

( 2) [1912] 1G O. Tj. J. 279=15 I. C. 885. 
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arose partly within the jurisdiction of 
both the Courts. S. 20 (c), Civil P. C. f 

formerly ran as follows ; 

“ . . . overy suit shall bo instituted in a Court 
within tho local limits of whoso jurisdiction 
the cause of action arose. 

As there was a difference of opinion 
on tho point whether the expression 
“ cause of action " also included a part 
of the cause of action, the legislature 
in 1882 added the following explana¬ 
tion to the section viz : 

“ Explanation 3.—In suits arising out of 
contract tho cause of action anses within the 
meaning of this section at any of the lol- 
lowing places namely (i) the plac^ whore 
the contract was made . . . ” 

It is thus clear that under tho old 
Code, as amended in 1888, ,this suit 
could havo been brought in tho Court 
at Balaghat becauso it was within tho 
local limits of tho jurisdiction of that 
Court that tho “ contract was made. ” 
In the present Code this explanation 
lias been omitted and instead the words 
wholly or in part ” have been added 
in Cl. (c). It would thus appear that 
the Court, within tho local limits of 
whose jurisdiction the contract was 
made, or a part of the cause of action 

( arose, has jurisdiction to try the suit. 
If any authority on this point were 
needed, I might refer to tho recent 
cases of Bansilal Abirchand v. Ghulam 
Mahbur Khan (3) at 94 of 53 Cal. 
where their Lordships observe as fol¬ 
lows : 

“ It follows that in thoir Lordships’ judg¬ 
ment no part of the obligations either of the 
pri ncipal debtor or of the surety was to bo 
discharged at Secunderabad. And no obliga¬ 
tion was assumed there. No part of tho 
plaintiffs causo of action accordingly arose 
within tho local limits of the Court of the 
trial Judge. ” 
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Macnair, Offo.J. C. t and 
Munje, A. J. C. 

Chunnilal — Applicant. 

v. 

Gulabchand and another Non-Appli¬ 
cants. 

Misc. Petn. No. 37 of 1929, Decided 
ou 4th November 1929, front decision 
in Second Appeal No. 15 of 1928, lb- 
15th March 1929. 

Civil P. C., S. 109 (c) — Leave to appeal 
under S 109 (c) cannot be granted merely on 
ground of existence of important question 
of low —Subject matter must not be redu¬ 
cible to money value 

Tho mero existence of a substantial and 
important question of law does not justify 
certification under S. 109 (c). Leave to appeal 
under that section can be granted when the 
subject matter in dispute is also such as can¬ 
not bo reduced into actual terms of money: 
A.I.R. 192L 1\C. 25, Rtl. on.; 23 All. 415 

. [P <J2 C 1] 

M. B. Niuor/i —for Applicant. 

N. G* Bcse — for Non-Applicants. 

Order.— This is an application fo r 
leave to appeal to 11 is Majesty in Coun¬ 
cil against the judgment and decree 
passed by Staples, A. J. C., in the case 
which will he found reported in Gulab¬ 
chand v. Chnnnilal (1). The subject 
matter of tho suit and the appeal is 
admittedly very much less than Ps. 
10,000 in value, and no property of any 
such value is involved in the decree. 
Thus, unless the case falls under Cl. (c), 
S. 109, Civil P. C., tho application must 
bo dismissed. 

It is contended on bchalt of the appli¬ 
cant that the case involves a point of 
law of general importance and hence is 
fit to he certified under S. 109 fc), Civil 
P. C.. but it is not material whether the 


It could not therefore ho said, as was 
argued by the learned pleader for the 
applicant that the only tribunal where 

I the suit could be brought was the tribu¬ 
nal within tho local limits of whose 
jurisdiction any payment under the 
[contract was to be made. For these 
reasons tho application is dismissed 
without notice to the other side. 
P.N./r.K. Bevision dismissed. 


case involves a point of law of general 
importance. The principle to be ob¬ 
served in granting certificates for leave 
to appeal to the Privy Council has been 
clearly stated hv their Lordships of the 
Privy Council in Banarasi Prasad v. 
Kashi Krishna’ Kfarain (2), had ha 
Krishna Das v. Rai Krishna Chand (3) 
and hadhakrishna Ayyar v. Suami- 
natha Ayyar (4). In tho last of these 
cases their Lordships, a ter referring to 
the previous eases, sta te: _ 

(1 ) A. 1. K. 1929"N:i g. 15(>=25 N.L. K. 85. 

(2) [1001] 23 All. 2*7=23 I. A. 11 = 8 Sar. 417 
(P.C.). 

(3) [1001J 23 All. 415=28 I. A. 182 (P C.). 

(4) A. I. R. 1021 P. C. 25=44 Mid. 2)3=18 

I. A. 31 (P.C.). 


(3) A. I. R. 1025 P. C. 290=53 Cal. 88=53 
I. A. 58 (P. C.). 
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It is not necessary to examine them 
again, for fcho principle which they establish 
is plain and cannot be questioned. That prin¬ 
ciple is this: that as an initial condition to 
appeal to His Majesty in Council, it is essential 
that tho petitioners should satisfy tho Court 
that tho subject matter of the suit is Rs. 
10 ,000, and in addition that in certain cases 
there should be added some substantial ques¬ 
tion of law. This does not cover tho whole 
grounds of appeal, because it is plain that 
there may be certain case 3 in which it is im¬ 
possible to define in money value the exact 
character of tho dispute; thero arc questions, 
as for -example, those relating to religious 

coromohies, to caste and family 
rights, or such matters as the reduction of tho 
capital of companies as well as questions of 
Aside public importance in which tho subject 
matter in dispute cannot be roduced into actual 
terms of money. Sub-S. (c), S. 10 ), Civil P.C., 
contemplates that such a 9tato of things exists, 
and R. 3, O. 45 regulates the procedure.** 

Clio cases in which leave to appeal 
can he granted under the provisions of 
|S. 109 (c), Civil P. C., then, are cases in 
s% Inch the subject matter in dispute can¬ 
not ho reduced into actual terms of 
money. It appears from tho examples 
quoted by their Lordships that, when 
the decree or final order involves, di- 
loctly or indirectly, some claim or ques¬ 
tion respecting a right, that light may 
•in some cases he treated as the subject 
;matter in dispute. Hut it is clear that 

,the existence of a substantial and im- 

POitant question of law does not justify 
cei ti heat ion under the provisions of 
S. 109 (e). The decree cannot he said 
to involve a claim to certain property 
because it is based on the decision of a 
question of law which will arise if a 
>iut is instituted to enforce that claim 

“ thafc t! '° certificate under 

S. 109 (c), Civil P. C., cannot be granted 
in tins case. Tho application is dis¬ 
missed with costs. Wo • fix pleaders’ 
fees at Rs. 50. 

P.N./r.k. Application dismissed . 
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Subhedar, A. J. c. 

Rao Sardarsingh and others— Dofoi 
dants—Appellants. 

v. 

°r J tshalsin gh and others— Plaii 
tilts Respondents. 

Second Appeal No. 250 of 1928, D 
euled on 2Gtli August 1929, against d 

creo of Dist. Judge, Jubbulpore, D 
2ord January 1928 

rcl,of though not specifically prayed for 


plaint if facts pleaded and found proved 
show that plaintiff is entitled to it. 

Where a person, alleging that tho land 
though belonging exclusively to him was by 
mistake recorded as jointly bolonging to him 
and another, brings a suit for amendment of 
the settlement record so as to have it declared 
the laud as b 2 longing exclusively to him, tho 
Court cannot order tho amendment but where 
the facts pleaded and found proved show him 
entitled to a declaratory relief, the Court can 
grant that relief and in doing so it does not 
malm out a new case simply for tho reason that 
such relief was not specifically prayed for : 21 

All. 53 (P. C t ), Appl.; 35 Cal . i89 (P. C.), 

D \ S l\ ^ * i [P 94 C 2] 

(b) C. P. Land Revenue Act, S. 66 (1) — 
Entries by Patwari in khasra and jama- 
bandi do not cast cloud on title of person 
affected thereby making it necesfary for 
him to bring suit—Cause of action arises 
when such wrong entries are made by Set¬ 
tlement Officer under S. 66 (1). 

The entries made by tho Patwaris iu tho 
khasras and jamabandis are merely a piece 
of inclusive evidence as to the real position of 
the persons and do not carry tho samo weight 
as tho entries made in the Record-of-Rights by 
tho Settlement Officer. Thus wrong entries 
made by the Patwari do not cast any cloud on 

.» person aflected thereby making 

it necessary for him to rush into Court with a 
suit. J lie cause of action to sue arises when 
such entries are mado in tho Record-of-Rights 
by tho Settlement Officer. [p 95 C 1, 2] 

• R* Kinkhede and D. N. Chowdhry 
for Appellants. 

R. K. Rose, V . Bose and J . Sen and 
P. N. Rudr.a for Respondents. 

Judgment. The facts necessary for 
flie disposal of this second appeal are 
briefly as under : 

Mahal No. 1 of Mouza Hirapur, Tahsil 
and District Narsinghpur was originally 
owned by two brothers, Rao Dhiraj- 
singh and Rao Anantsingh. Tho former 
had mortgaged his undivided half to one 
Kanakmal who foreclosed the mortgage 
in 1897-98 and soon after got an imper¬ 
fect partition made. Ex. P-24 is tho . 
map prepared at this partition showing 
the two pattis, that of Kanakmal as 
No. 1/1 coloured red and the other of 
Anantsingh as No. 1/2 coloured blue. 

At this partit ion thero was also a sham- 
lat patti made which included only a 
tnuafi khairati holding. 

In 1901 the plain tills purchased 
Kanakmal s patti and it is their case that 
since tho partition tho lands in dispute 
as described in para. 8 of tho plaint 
have been held by their predecessor and 
themselves exclusively', hut that !>v mis- 
take they' wore recorded in tho shamlat 
patti at tho recont settlement. The 
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plaintiffs therefore brought the suit out 
of which this second appeal arises in the 
Court of the Additional District Judge, 
Narsinghpur, for amendment of the set¬ 
tlement record as per original partition, 
so as to declare the fields in suit as be¬ 
longing exclusively to themselves. 

The defendants who are the grandsons 
of Rao Anantsingh resisted the claim 
on various more or loss inconsistent 
grounds. They admitted the partition 
of 189/-98 but said that it was never 
acted upon, and asserted that there was 
an implied agreement by which the par¬ 
ties agreed to have the lands in dispute 
as shamlat and that they wore so re¬ 
corded in the jamabandis since 1903. 
They denied that the plaintiffs were in 
exclusive possession of these lands and 
contended that the plaintiffs’ claim was 
barred by time. 

A fair idea of the pleadings of the 
parties would bo gathered from the fol¬ 
lowing issues on which the parties went 
to trial : 

“1. Whether plaintiffs and defendants res¬ 
pectively own eight annas share as proprietors 
in Mahal No. 1 of M. Hiranpur ? 

2. Whethor the predecessors-in-titlo of tho 
parties to the suit took separate possession of 

their respective pattis in pursuance of the 
partition ? 

3(a) Whether in the partition of 1897-1898 
the plaintilf’s predecessor-in-title got tho fields 

W. it* A in para. 8 of the plaint alloted to his 
patti ? 


* Whether plaintiffs and their predecessor- 
in-titlo have been in separate and exclusive 

..(A 1 ' I ■ ^ l ^ 8 since the date of 

partition ? 

k Whether the village Patwari wrongly en¬ 
tered the fields mentioned in paras. 8 and 9 of 

no plaint in tho shamlati patti in tho village 
papers V h 

thrt* » her tl 1 18 8ottle .raent entries recording 

the m V 1 111 ( ls P ufce ‘ n the shamlati patti of 

r, Wh f”n Wrong and liabl ° to b « corrected ? 

7 wh m 8 A° Valuo of tho land in suit ? 

'* W bother tho suit is barred for anv of the 

reasons mentjouoj in para. 19 of tho W. S. ? 

Kivo thn r fc r°f fc V® G °V rt haS no jurisdiction to 
tno relief claimed ? 

wl »othor tho partition of 1897-1818 was 

n t acted upon by tho predocessors-iiriitlo of 

tUir nr 1 S Y h ° kh ? r the dote »<Dnts and 

Predecessors have boon i» exclusive nos- 

av^ h r°. ? P '° tS in SUit f ° r tho Ia8t — 

lm^i' V | 1 " , th ar in 1980 Samvat there was an 

pUd 1 n^l"f r,, . 0m0 " t botw ““»»° l^lipsingh and 
lUiutiO 1 as manager of plaintifls’ family such 

on tho plalutins ? h ° ,,ofoudants ln »* Ending 
tiVlod'to ?" lf nro plaintiffs en- 


11,0 loa *'nod Additional District Judea 
elaborate judgment, after an ex- 


in an 


haustive review of tho evidence on re¬ 
cord, decided all tho issues in the affir¬ 
mative except issue 7, latter part of 
issues 9 and 10 which were docided in 
the negative. On issue 1L tho finding 
was that tho plaintifls were entitled to 
a decree for .a declaration of their rights 
to tho property in dispute and accord¬ 
ingly a declaratory decree was given in 
plaintiffs’ favour. 

On appeal by the defendants tho Dis¬ 
trict Judge, Jubbulpore, upheld all the 
findings ot the trial Court and dismissed 
the appeal. The defendants have, there¬ 
fore, filed the present second appeal on 
the following grounds : 

"1. • hat the Courts below having lielcl that 
the suit framed was not maintainable, should 
not have gone out of their way to make out a 
new caso for the plaintiffs and granted them a 
decree for the mere declaration. 

2. i hat the Courts below failed to consider 
tho essential element in a suit for a mere de¬ 
claration viz., when the right to suo accrued 
aud as in the plaint the right to suo was stated 
to have accrued on the date of announcement 
of the settlement which, according to tho deci¬ 
sion of both the Courts was not tho correct 
basis, tho plaint should have been rejected as 
disclosing no cause of action. 

3. That the suit for a more declaration oven 
if maintainable, was barred by time as tho 
plaintiffs right to suo, if any, arose or should 
be deemed to have arisen in 1903-1901 or at 
any rate more than six years beforo the suit. 

4. That the Courts below did not rightly 
consider the effect of continuous entries in 
villa go papers from 1903-1901 to the date of 
settlement and the legitimate presumption 
arising out of tho same should have been 
drawn against the plaintiffs. 

5. That it should have been held as tho 
effect of the above entries that tho partition of 
1897-1898 was never acted upon and the pre¬ 
sumption was that tho parties remained in 
joint possession of the shamlat patti including 
the lands in suit. 

0. I'll at it should have been held that the 
suit for a mere declaration in tho circum¬ 
stances of the case did not lie. 

7. That tho lower appellate Court was wrong 
in holding that the suit as brought was under 
S. GG, Land Revenue Act.” 

Tho following additional ground was 
al so a 11 owed to ho urged at tho hearing 
of tho appeal ; 

1. For that tho Courts below wrongly de¬ 
cided that tho plaintiffs woro in exclusive pos¬ 
session of the fields claimed in tho suit with¬ 
out there being any evidence on the record to 
rebut the presumption arising out of tho vil¬ 
lage records for a continuous period of twenty 
years.” 

Elaborate and very learned arguments 
wore addressed on both sides and aftor 
a careful consideration of the same I 
have cumo to the conclusion that tho 
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concurrent decisions of the two lower 
Courts are correct and that this appeal 
must fail. It was rightly conceded by 
Rai Bahadur Chowdhry for the appel¬ 
lants that the present suit was one 
which fell within the purview of S. G6 
(2), C. P. Land Revenue Act. Under 
sub S. 1 of the said section the Settle¬ 
ment Otlicer had recorded the lands in 
suit in the shamlat patti as jointly be¬ 
longing to both the parties. The plain- 
tins alleged that this record was wrong 
because it was not in consonance with 
the rights of the parties in these lands 
as declared and settled at the previous 
partition according to which the lands 
had fallen to the plaintiffs* share and 
were included in their patti No. 1/1, and 
that since then they had been in exclu¬ 
sive possession of the plaintiffs. As the 
settlement entry had the effect of decla¬ 
ring the defendants as joint proprietors 
of these lands, a cloud on plaintiffs* 
title was undoubtedly cast by the said 
entry giving them a substantive cause of 
action to establish their right to the 
lands in dispute and they accordingly 
filed the present suit under S. GO (2), 
C. P. Land Revenue Act. Ground 7 
of the appeal is, therefore, not tenable. 

Grounds 1, 2 and G go together. On 
a careful reading of the plaint and plead- 
i n g9 it is abundantly clear that the 
plaintiffs’ suit was to establish his right 
to the lands in dispute and to have it 
doclaied that the settlement entry was 
erroneous. Right to institute such a 
suit is expressly reserved under sub-S. 2, 
S.6G, C. P. Land Revenue Act, to a per¬ 
son against whom a record is made by 
the Settlement Officer under sub-S. 1 
ibid. It is, therefore, difficult to uphold 
the contention of the appellants that a 
now case not disclosed in the pleadings 
of the parties was made out by the 
lower Courts. All that they did was to 
disallow the relief of ordering the am¬ 
endment of the settlement entry which 
admittedly they could not do. 

It is admitted that the settlement re¬ 
cords can only bo corrected in the man¬ 
ner provided for by S. 46, C. P. Land 
Revenue Act, and the civil Courts there¬ 
fore could not grant the relief erro¬ 
neously asked for by the plaintiffs in 
para. 19 of their plaint. But simply be¬ 
cause the plaintiffs were mistaken in 
claiming their relief the trial Court was 
not poworless in granting them any, if 


tho facts pleaded and found proved 
showed them entitled to the declaratory 
relief which was actually awarded. O. 7, 
R. i } Civil P. C. clearly lays down that:* 

"it shall not be necessary to ask for general 
or other relief which may always bo given as 
the Court may think just to tho same extent, 
as if it had been asked for.” 

In Govind Liao v. Sita Ham Kcsho (1) 
where the claim made by the plaintiffs, 
having been founded on an exclusive 
title, was dismissed by the High Court 
but the dismissal was accompanied with 
a declaration of the rights of the parties 
to the extent of a moiety in tho estate in 
dispute “to prevent further litigation 
between these parties'* their Lordships 
tho Privy Council not only confirmed the 
said declaration but setting aside tho 
dismissal of tho suit actually passed a 
declaratory decree in favour of the 
plaintiffs. At p. G9 of the report the 
weighty reasons assigned by their Lord- 
ships for tho course taken appear in the 
following words: 

"Their Lordships quito agree with tho High 
Court that, as a rule, relief not founded on 
the pleadings should not bo granted. But in 
this case, as their Lordships have been at piins 
to show, tho substantial matters which consti¬ 
tute tho title of all tho pirties are touched 
though obscurely, in tho issues; they have 
been fully put in evidonee, and thoy have 
formed the main subject of discussion and de¬ 
cision in all three Courts. Tho High Court are 
right in treating tho case as not within the 
rnlo. As between plaintiff and defendant the 
caso has been thoroughly tried out.” 

These observations of their Lordships ( 
fully apply to tlie facts of tho present 
case and completely refute the argument 
of tho appellant’s loarned advocate that 
the plaintiffs’ suit should have been dis¬ 
missed becauso the solo relief claimed) 
by them was refused and that tho lower 
Courts had no powor to grant the decla¬ 
ratory relief which was neverspocifically 
claimed by tho plaintiffs. Tho plaint in 
the prosont suit clearly set out all tho 
salient facts neco-sary to disclose tho 
plaintiffs' cause of action and tho subse¬ 
quent elaborate pleadings recorded in 
tho caso distinctly disclosod tho title of 
both tho parties an 1 all matters in con¬ 
troversy formed tho basis of adequate 
issues on which tho parties went to trial 
and led tlioir respective evidonee. It is 
therefore incorrect to say that a now 
caso has boon made out for tho plaintiffs 
by tho trial Court, simply becauso it 

(17 AlTT53=25 I. A. 193=7 S.ir. 370 

(P.O.). 
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gave them a relief not specifically prayed 
for by them. 

The principle of the decision in the 
case of Walikan v. Jogeshwar Narayan 
(2) cited for the appellants his no appli¬ 
cation to the facts of the present case. 
It was a suit by a reversioner for pos¬ 
session of property on the ground that 
the lady who was in possession thereof 
was dead. It having been found that 
the lady was alive even a declaration of 
plaintitfs title to the property after the 
widow’s death which was granted by the 
Courts in India was set aside by the 
Privy Council and the suit d is missel. 

It is not denied that on its findings on 
the several issues the lower Court could 
have granted the relief of amending the 
settlement entries if it only had the 
jurisdiction to do so. If that be the case 
it is indeed difficult to understand why 
the Court could not grant the declara¬ 
tory relief which naturally Hows out of 
its findings on the several issues. I 
theiefore, hold that the declaratory de¬ 
cree was rightly passed in plaintiffs’ 
favour in the present case without any 
form il amendment of the relief clause 
in the plaint. In those circumstances 
no order is necessary to he pissed 

upon the plaintiffs-pespondents’ applica¬ 
tion presented to this Court for formal 
amendment of the plaint. 

On ground 3 of appeal it was urged 
that the present suit, taken as one for a 
meie declaration, was barred by time 
because the cause of action must bo 
deemed to have arisen to the plaintiffs 
when the first entry in the village papers 
was made by the Patwari in 190 J-1901 
' feeding the lands in dispute as slum- 
lat. The reply of the respondents to 
.this argument is very simple and cogent. 

It is nghtly ^"tended on their behalf 
r ia “ tl>o Patwan s entries did not at all 
any cloud on their title and they 
tad thoioforo no necessity to rush into 
Court with a suit of the present typo. As 

aheady stated by mo in para. 8 of this 
{judgment the cause of action accrued to 
^tho plaintidsas aUeged by them after 
Jtho Settlement Officer made the record in 

,1925 under sub-S. 1. S. 66, C. P. Land 

Re\enuo Act, and the present suit which 
was brought by the plaintiffs under the 
provisions of sub-S. 2 of the same soc“ 
jon wa-> amply within limitation. It 

<2) 183 =3i I.A."38=12 O.W/N 


is not denied that to a suit of this nature 
• Art. 120, Sell. I, Lim. Act, applies and 
therefore the present suit was rightly 

held to have been bled within limita- 
tion. 

The entries made by the Patwaris in 
the kbasras and jimibandis are merely 
a piece inclusive evidence as to the real 
position of the parties and do nob carry 
the same weight as the entries made in 
the Record-of-Righbs by the Settlement 1 
Officer under the provisions of the Lind 
Revenue Act during the course of the 
settlement operations, and it is therefore 1 
obvious that the former entries could 
not have been so prejudicial to the right, 
title and interest of the plaintiffs in the! 
lands in dispute as to hive furnished* 
them with a cause of action to bring a 1 
civil suit even fora declaration of their 
lights. On the other hand the entries 
m i le in the Record-of-Rights under S. 
fib (L), Lind Revenue Act, which had the 
effect of declaring the defendants joint 
piopiietors of the land in dispute, not! 
only cast a cloud upon the plaintiffs’ 
titlo but were likely to extinguish it in 
course of time if steps were not takeb 
In the plaintiffs as expressly provided 
foi by sub-S. 2 of the same section. 

It was also argued that the suit was 
governed by Art. 14, Sch. 1, Lim. Act, 
because in effect it was one to set aside * 
an order pissed by the Settlement Officer 
iecoiding tlie lands in dispute as joint 
property of the parties. But since I 
have already held above that the suit 
was essentially one for declaration of 
it e under S. 06 (2), C. P. Lind Revenue 
1 ct, it is clear that it does nob come 

within the purview of Art. 14, Limita¬ 
tion Schedule. 

The remaining three grounds of ap¬ 
peal attack pure findings of fact which 
aie nob open to lie challenged in second 
appeal. It was strenuously argued at an 
inordinately great length that there was 
no legal evidence to prove that the plain¬ 
tiffs were in separate and exclusive pos¬ 
session of the lands in suit since the 
partition of the village in L897-98. I 
have boon taken through the entire evi¬ 
dence both oral and documentary that is 
on lecord and both sides havo also filed 
schedules containing synopsis of the said 
evidence. All this evidence has been 
fully considered by the trial Court in 
paia. 13 of its judgment and by the 
learned District Judge in para. 9 of his 
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judgment. I am not called upon here to 
determine if the evidence, as it is, was 
good or even sufficient to justify the con¬ 
current findings of fact of the two lower 
Courts on this point. But I have only 
to determine if the evidence relied on is 
legal. 

Plaintiff 1 Rao Vishalsingh who is GO 
years of age swore to the fact that since 
the transfer of the patti No. 1/1 in his 
favour by Kanakmal in 190L he had been 
in exclusive possession of all the lands 
appertaining to that patti. It is not de¬ 
nied that the lands in dispute in the 
present case were at the partition of 
1897-1898 included in this patti. As a 
matter of fact it *is admitted that the 
parties remained in possession of the 
lands of their respective pattis upto 
1903 when the Pat war i recorded them in 
the shamlat patti. Apart from any other 
evidence the testimony of plaintiff 1 is 
therefore enough to dispose of the con¬ 
tention of the appellants that there was 
no legal evidence in support of the find¬ 
ing on issue 3 (b). 

# I cannot accept the contention of the 
learned advocate for the appellants that 
the entries in the remarks columns of 
Exs. P-10 to P-16 recording each party 
in possession of definite areas of particu¬ 
lar fields that had been allotted to him 
at the partition of 1897-1898 are not le¬ 
gally admissible to prove possession, 
because the Patwari (D. W. 1) stated 
that ho made them at the instance of the 
revenue inspector. But this witness 
also stated further that ho had verified 
the fact of possession and found each set 
of proprietors in separate possession of 
their respective shares as allotted to 
them at the partition. These entries 
therefore coupled with the oral evidence 
of the Patwari and plaintiff L unmistak¬ 
ably proved plaintiffs’ exclusive posses¬ 
sion ot the lands in disputo and the two 
lower Courts were therefore perfectly 
justified in relying upon them in support 
of their findings on the point of posses¬ 
sion. 

Moreover there are clear admissions of 
the appellants counsel in the revenue 
proceedings (Exs. P-21 and 27) to the 
effect that since the partition oach of 
the parties remained in possession of the 
patti allotted to him. It was urged that 
those admissions do not clearly refer to 
the lands in disputo in the present case, 
but this argument has no forco when it 


is admitted that the lands in dispute are 
those that had fallen to the share of 
Kanakmal at the partion and were in¬ 
cluded in the patti No. 1/1. I. have, 
therefore, no hesitation in holding that 
the findings as to plaintiffs' exclusive 
possession arrived at concurrently by the 
two lower Courts are based upon legally 
admissible evidence on record and that 
the inferences drawn by them from that 
evidence are perfectly justified. There 
only remains the consideration of the 
application filed by the appellants on 
24th July 1929 for framing an issue 

“as to the agreement between the parties to 
hold the shamlat patti jointly’*’ 

and remanding the case for trial of the 
same under O. 41, R. 25, Civil P. C. The 
appellants alleged that no such issue 
was framed. A reference to the plead¬ 
ings makes it clear that only an implied 
agreement was pleaded by the appellants 
and issue 10 was expressly framed on 
this point. I therefore reject the appli¬ 
cation which appears to have been filed 
under some misconception. The result 
is that the appeal fails and dismissed 
with all costs. 

P.N./r.k. Appeal dismissed . 
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Subhedar, A. J. C. 

Tukaram — Accused—Applicant. 

v. 

Dagd u— Cora pla in ant—Non-Applicant. 
Party. 

Criminal Rovn. No. 23-B of 1929, De¬ 
cided on L2th June 1929, against decision 
of Sub-Divisional Magistrate, Basim, in 
Criminal Appeal Nq. 61 of 192b. 

Criminal P. C., S. 12 — Honorary Magis¬ 
trate appointed for term of years — No order 
cancelling appointment — His powers do not 
cease even after expiry of term. 

Whoro an Honorary Magistrate has been ap¬ 
pointed in the Central Provinces for a term of 
years his jurisdiction to decide cases must be 
considered to continue unless there is an ordor 
cancelling such appointment. [P 97 C 1] 

V. N. Herlckar —for Applicant. 

S. S. Deshpajide and <3. P. Dick — for 
Non- Appl ican t. 

Order. —In a trial held by a Bench of 
Honorary Magistrates, Basim, the appli¬ 
cant Tukaram was ordorod, under S. 22, 
Cattle Trespass Act, to pay to the com¬ 
plainant Dagdu Rs. 15 as compensation 
by way of fine and Rs. 8-8-0 by way of 
expenses for illegal seizure of six head of 
cattle belonging to the complainant and 
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impounding the same in the cattle pound. 
The Sub-Divisional Magistrate, Basim to 
whom an appeal was preferred upheld 
the above order of the Bench of Magis¬ 
trates and dismissed the appeal. The 
applicant has therefore filed an applica¬ 
tion for revision to this Court on several 
grounds the first of which is reproduced 
below : 

“That Mr. S. K. Rahim was appointed an 
Honorary Magistrato by virtue of notification 
No. 1653-889Y appearing in the C. P. Gazette 
dated 4th August 1923 on p. 937 for five years 
only and the Quarterly Civil List for 1st July 
1923 also shows the dato of expiry of the term 
of his office as 29th July 1928. Thus he had 
ceased to bo a Magistrate on 6tli October 1928 
when the judgment was delivered by the Bench. 
It is thus illegal and passed without jurisdic¬ 
tion. M 

In reply to the rule calling upon the 
District Magistrato to show cause against 
the application that learned officer re¬ 
ferring to the above ground merely stated 
that the judgment of the trying Magis¬ 
trates was not vitiated because : 

“The Honorary Magistrates under standing 
orders continue to exercise powers so long as 
they are not cancelled or withdrawn.” 

Since the learned District Magistrate 
had not in his reply given any reference 
to the standing orders I had to call upon 
the Government Advocate to appear and 
support the view of the District Magis¬ 
trate. 


The learned Government Advocate has 


accordingly appeared today and placed 
upon the record a copy of the Circular 
letter No. 20G2/1774-Y issued by tho 
Chiei Secretary to Government, Central 
Provinces, to all District Magistrates, 
Central Provinces and Berar, which 
makes it perfectly clear that the prac¬ 
tice of appointing Honorary Magistrates 
under S. 12, Criminal P. C., for a term 
of five yeais was wrong because the said 
section like S. 14 ibid makes no provi¬ 
sion of any time limit. The letter theie- 
fore states that : 


n f r ?i VCr ? men ° 1)as accor dingly boon advised 
that tho five years term imposed in accordance 
with recent practice is ultra vires and should 
bo regarded merely as an expression of the in- 
tention of the Local Government to withdraw 
the Magistrate 8 power R after tho oxpiry of five 

years, unless in the meanwhile it determines to 
continue them.” 


In para. 2 the letter goes on to state 
that : 

I am accordingly to say that in all cases in 
which a Magistrato has been appointed for a 
term of years, bis jurisdiction must bo con¬ 
sidered to continue even after that term has ex¬ 
pired.” 
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Even in the Quarterly Civil Lists for 
October 1928 and January and April 
1929 the name of Mr. S. K. Rahim ap¬ 
pears among tho list of existing Honor-! 
ary Magistrates and therefore it is evi¬ 
dent that his appointment had not ceased^ 
on the day that he signed the judgment! 
of the Bench with his other colleagues. 
There is thus no force in tho first 
ground of the application. Neither is' 
there any force in the other grounds' 
which merely attack tho concurrent find¬ 
ings of the two lower Courts with which 
I agree. The result is that this applica¬ 
tion for revision fails and is dismissed. 

P.N./r.IC. Revision dismissed „ 

^ A. I. R. 1930 Nagpur 97 

Jackson, A. J. C. 

on difference between 

Staples and Subhedar, A. J. Csy 

Daulat and others— Accused—Appel¬ 
lants. 

v. 

Emperoi —Opposite Party. 

Criminal Appeal No. 28 of 1929, Deci¬ 
ded on t th August 1929, from an order 
of Sess. Judge, Hoshangahad, D/- lGth 
February 1929. 

(a) Evidence Act, Ss. 133 and 114, IIIuj. 
(b)— (Per Subhedar , A. J . C.)— Scope — Rule in 
S. 114, Illus. (b) has almost acquired force of 
law by judicial decisions— {Jackson, A. J. C.) 
(faulting.) 

Ver Subhedar, A. J. C. —Tho rule in S. 114, 
Ulus- (b), that an accomplice is unworthy of 
credit unless he is corroborated in material 
particulars has become a rulo of practice of so 
universal application that it lias now almost 
acquired the force of law. [p 99 C 1) 

Per Jackson, A. J. C. —S. 133 cp.nnot bo en¬ 
tirely nullified by judicial decisions and there 
may be cases in which the rulo in S. Ill, Illus. 
(b), snouId not bo applied. The question aris¬ 
ing in every case where the uncorroborated evi¬ 
dence of the accomplice has to be oonsidoroJ 
is whether it can ho believed or not. Further 
when the evidence is strengthened by corrobo¬ 
ration of other facts of the story by evidence of 
several accomplices or by confessions of co-ac¬ 
cused, the question whether the maxim should 
still apply must receive careful consideration : 

A. /. R. 1921 Nag. 39, Rel. on. [P 107 C 21 

# (b) Evidence Act, S. 114, Illus. (b) — 

(Per Subhedar and Jackson, A. J. C's.) — Even 
where there are several accused, appro 
ver’s story should be corroborated as regards 
particular accused and must be confirmed 
on some point which implicates that parti¬ 
cular accused [Staples, A. J. C., contra.) 

I er S tajdes, A. J. O .—It is true that an ap¬ 
prover k story should be corroborated not only 
as regards tho facts of the case but also as re¬ 
gards the identity of the accused, but wliora. 
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there riro several accused and the story of 
the approver has been confirmed on many 
points, and as regards the identity of seve* 
ral of the accused, it should not be considered 
necessary that his story should be corrobo* 
iate 1 as regards the identity of the remaining 
accused unless there are reasons for believing 
that the approver has named those other ac^ 
cused on account of personal spite or for some 
other reason. The real test of the evidence of 
"the approver is whether it ha 3 been believed or 
not and when it has been corroborated on 
mans points and lias not been shown to be 
false in any particular it should be accepted ; 
vand when once it has been accepted as a whole 
corroboration as regards the identity of each of 
•several accused should not be 'demanded : 
A. I. It. 1921 Nag. 31; 0 All. 523, Expl.\ Rex v. 
£askerville,{101G) 2 K.B. G58, 104 C 1,2] 

(Por Jackson and Subhedar, A. J. Os.)— Even 
■whore^thoro are several accused persons, an ap- 
pro\er s story to bo corroborated as regards a 
.particular accused must bo corroborated on some 
point which implicates that accused. It is not 
necessary that it should be corroborated on all 
points relating to him, but there must bo some 
guarantee that his evidence is true as regards 
that particular accused : .1. I. R. 1921 Nag. 39 
ttel. on ; 14 Bom. 331 ; A. I. R. 1322 Nag. 172 ; 
A. I. R. 1925 Nag. 78, Appl. [P 107 C 1] 

(c) Evidence Act, S. 30 — {Per Subhedar , 
A.J.C.) —Confession of co-accused cannot be 
used to corroborate evidence of approver — 
(Staples, A. J. C., contra.) 

(Per Subhedar, A. J. C.) —Confessional state¬ 
ments of accused cannot be used in corrobora¬ 
tion of the evidence of the approver inasmuch 
■as tainted evidence is not made bettor by being 
corroborated by other tainted evidence." 

. [P 101 C 1] 

(Per Staple ?, . 4 . J. C. ) — Con fessions of co-ac¬ 
cused must bo taken into consideration and 
cannot be brushed aside merely as taintod evi¬ 
dence : A. I. R. 1921 Nag. 39, Rcl. on. 
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(d) Evidence Act, S. 133—Corroboratio 
may be circumstantial. 

(Per Staples, A. J. C .)—Corroboration of nr 
prover s s^ory may be circumstantial • l T r 
1922 Nag. 172 , Rel. on. [p {q 5 q \ 

R* N. Padhye for Appellant, 

D. Dick for Respondent. 

Opinion 

Subhedar, A. J. C —The followin 

nine persons wero tried by the Session 
Judge, Iloshangabad, for two separat 
'Offences under Ss. 302 and 395, I. P. C. 
(1) Daulat, son of Jairam Bhoir, (2) Hi 
raji, son of Sakia Bhoir, (3) Lehram, soi 
•of Sakia Bhoir, (4) Lehram, son o 
Gangu Bhoir, (5) Bajya, son of Sukhyi 
Bion, (G) Kooli, son of Ganosh Bhoir 
(7; janpat, son of Jairam Bhoir, (8 
L atiram, son of Karu Mohra, (9) Bho 
mia, son of Bhogaji Mohra. Of thes< 
accused 1, 2, 3 and 6 wero convictec 
and sentenced to death for the offonci 
of murdor and to transportation for lif< 


for dacorfcy and the rest were acquitted- 
The convicted persons have preferred 
appeals which are registered in this 
Court as Criminal Appeals Nos. 28, 29, 30 
and 3L of 1929. Thero are also refer¬ 
ences by the Sessions Judge for confirma¬ 
tion oi the sentences of death passed 
upon t he appellants and these are regis¬ 
tered as Criminal References Nos. 6, 7, 8 
and 9 of 1929. The Local Government 
lias also preferred appeals against the 
acquittal of accused 4, 5, 7 and 8 and 
theso are registered as Criminal Ap¬ 
peals Nos. 51, 52, 53 and 54 of 1929. As 
the two sets of appeals and the refer¬ 
ences are connected, this judgment will 
govern the disposal of all the cases. 

The case for the prosecution was that 
in pursuance of a conspiracy all the nine 
accused and one Tukaram (P. W. 2), 
who turned an approver, entered the 
house of one Shiamrao Sonar, a malguzar 
and money lender of mouza Siladehi, in 
the Multai Tahsil, Betul District, on 
the night of 11th October 1928, and 
while the unfortunate man was fast 
asleep accused 1 and 2 did him to 
death by striking him with an axe while 
the other accused and the approver 
watched this atrocious crime being com¬ 
mitted in their presence, and that after 
the murder all the accused rifted tho 
sate ol the deceased and robbed him of 
its contents and also took away other 
articles from the house valued at about 
Rs. 2,000. The case rests almost entirely 
upon tho evidenco of the approver Tuka- 
ram (P. W. 2) whoso testimony has been 
believed in by the learned Sessions Judge 
as it was sufficiently corroborated by tho 
recovery of some of the stolen articles at 
tho instance of some of the accused. At 
tho hearing of tho appeals in this 
Court Mr. R. N. Pad bye represented ac¬ 
cused 1 Daulat, Air. Razak appeared for 
accused 2 and 3, Hiraji and Lehram, 
while Mr. Pathak appeared for accused 
G Kooli. Tn tho Government appeals 
Mr. Fida Husain appeared for all the 
four accused 4,5,7 and 8, who had 
been acquitted in the lower Court. 

The main argument advanced on be¬ 
half of all the accused was that tho evi¬ 
dence of tho approver Tukaram (P. W. 

2) should bo discarded bccauso ho was 
on inimical terms with some of tho 
accusod and because his testimony’ was 
not corrobaratod in material particulars 
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by any independent, reliable and legal 
evidence. It was also argued that the 
statements of some of the accused, e.g., 
Bajya, Ganpat and Patiram (Nos. 5, 7 
and 81, amounting to confessions could 
nob legally be used against the other ac¬ 
cused as evidence either by themselves 
or in corroboration of the testimony of 
the approver. It was further contended 
that on the finding of the Sessions 
Judge and on the evidence on record 
the convictions under S. 395, I. P. C., 
were not correct. 

With regard to the first contention it 
ds undoubtedly correct to say that under 
S. 133, Evidence Act, an accomplice is a 
competent witness against an accused 
person and a conviction is not illegal 
merely because it proceeds upon the un¬ 
corroborated testimony of an accomplice: 
Govinda v. Emperor (l); bub by a series 
of judicial decisions the rule as to the 
necessity of substantial corroboration of 
this sorb of tainted evidence embodied in 
S. 114, Ulus, (b) ibid, has become a rule 
of practice of so universal application 
-that it has now almost acquired the 
force of law. As observed by Jardino, 
J., in Queen-Empress v. Charjan Daya- 
.ram (2) at p. 344 : 
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villa (6) in which the judgment of the 
Court of appeal consisting of five emi¬ 
nent Judges was delivered by Lord 

Reading, L. C. J., wherein the law was 
laid down in these words : 


are 


“The rule in S. 1L4 and that in S. 133 ...v. 
part of one subject, and both are found in most 
of the great judgments mentioned in our judg¬ 
ements in that case ; and neither section is to 
be ignored in the exercise of judicial discre¬ 
tion. Ulus, (b) is, however, the rule, and 
whon it is departed from, I think the Court 
should show or that it should appear, that the 
circumstances justify the exceptional treat¬ 
ment of the case. As I Said in Quccii~Empress 
v. Maganlal (3) at p. 139, ‘it has been held by 
two eminent Judges, now members of the Judi¬ 
cial Committee of the Privy Council, that it 
would certainly be unsafe to depart in India 
from the established practice of England in the 
application of the rule requiring corroboration. 
These are the words of Couch, C. J., in Reg v. 
Jmam (4) and they pervade Sir Barnes Pea¬ 
cock’s docision in Elahee Bnkhsh, In re ( 5)' 
It is not enough fora Court to state the rulo 

pro forma and moroly as a reason to evade it 
the Courts must act up to it.” 

It is next to bo considered what sort 
-of corroboration is necessary to mako 
tho approver’s ovidence worthy of credit. 
The fullest and the most authoritative 
exposition of tho law on the subject in 
• question is to bo found in Ilex v. liaslcer- 


(1) A. I. R. 1921 Nag. 39 = 17 N. L. R. 113 

(2) [1890] 14 Bom. 331. 

[1890J 14 Bom. 115. 

3 B. H. C. R 57. 


l — ' 

(3) 

( 1 ) 


There is no doubt that the uncorroborated 
evidence of an accomplice is admissible in law- 
see I., v. Ativiod (i). But it has long boon a 
rule of practice at coramou law for the Judeo 
to warn the jury of tho danger of convicting a 
prisoner on the uncorroborated testimony of 
an accomplice or accomplices, and, in the dis¬ 
cretion of the Judge, to advise them not to 
convict upon such ovidence ; but the Judge 
should point out to tho jury that it is within 
tho.r legal province to convict upon such un- 

/TivfO) uT 0 : ?■ v t St '^bs ,8); Meunier. 

, *'')• As the rule of practice at common 

law was founded originally upon the exorcise 
of the discretion ol the Judge at the trial and 
moreover, as it is anomalous in its nature 
inasmuch as it requires confirmation of the 
testimony o. a competent witness, it is not sur¬ 
prising .hat this rule should have l->d to dif¬ 
ferences of opinion as to the nature and extent 
of the corroboration required, although there 
are propositions of law applicable to corrobora- 
tion which are beyond controversy. For ex¬ 
ample confirmation does not 'nrean that 
there should bs independent ovidence of that 
which the accomplice relates, or his testimony 
would bo unnecessary’: R,-j. v . Mullins fioi 
per Manic, J. Indeed, if it wore required that 
the accomplice should be confirmed in every 

detail of the crime his evidence would not ba 

essential to the case; it would be merelly con¬ 
firmatory Of other and independent testimony 
Again, the corroboration must be by some evi¬ 
dence other than that of an accomplice and 
therefore one accomplice’s evidence is not 
corroboration of the testimony of another ac¬ 
complice: U. v. .YooA.es (11 

“After examining these and other author!, 
ties to the present d ,ts. we have come to the 
conclusion that the hotter opinion of the law 
upon this point is that stated in f? .. J, 
(8) by Parke, B„ namely, that tWido^of 
an accomplice must be confirmed not o°h a! 

to the circumstances of the crime l.nt.iV 

to the ldent'ly of the prisoner. ’ The learned 
Baron does not mean that there must be con¬ 
firmation of all the circumstances of tho 
crime; as we have already stated, tint s un¬ 
necessary. It „ sufficient if there is con¬ 
firmation, a» to a material circumstance of -bo 
crime.and of the identity of tho accused in 
relation to the crima. Parke, B., gay* thU 
opmion as a result of twontvflve v 0 , rB “ 
practice; it was accepted by the other Judges 

ami has bam much relied upon in |„7 S ! 


(oj 5 W. It. 80 Cr.=B. L. R. Sup. Vol. 159 


(G) 

191(3 J 

‘2 Iv. B. 

0 58 = ' 


S. J. 

09(3=25 

Cox. 

(7) 

440=1 

115 L. T. 

. 453. 

[ 17 SS] 

1 Loach 

i 4G4. 

(3) 

25 Jj. 

J. M. 

C. 15: 


W. R, 

. 85. 


(9) 

[1894] 

2 Q. B. 

415= 


L. J. 

M. C. 193 = 12 


403. 



(10) 

(1848) 

3 Cox. 

C. C. ; 

(11) 

[1832] 

5 C. & I 

\ 32G. 


Cox. C. C. 48^=1 
Cox. C. C. 1 -,=G3 
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cases. In R. v 9 *WWccs (12) Aldcrson, B., said: 
“ The confirmation which I always adviso 
juiies to require, is a confirmation of the ac¬ 
complice in some fact which goes to fix the 
guilt on* the particular person charged. You 
may legally convict on the evidence of an 
accomplice only, if you can safely rely on his 
tetimony; but I advise juries nover to act on 
the ovidonco of an accomplice, unless he is 
confirmed as to the particular person who is 
charged with the offence.” 

We hold that evidenco in corroboration 
must bo independent testimony which afTocts 
the accused by connecting or tending to con¬ 
nect the accused with the crime# In other 
words, it must be evidenco which implicates 
him, that is, which confiims in some material 
particular not only the evidence that the crime 
has been committed, but also that the prisoner 
committed it. The test applicable to deter¬ 
mine the nature and extent of the corroboration 
is thus the same whether fcho case falls within 
the rulo of parctice at common law or within 
that cl ass of offences for which corroboration 

is required by statute. The nature 

of the corroboration will necessarily vary ac¬ 
cording to the particular circumstances of the 
offence charged. It would bo in high degree 
dangerous to attempt to formulato the kind of 
evidenco which would bo regarded as corrobo¬ 
ration, except to say that corroborative evi¬ 
dence is evidenco which allows or tends to 
show that the story of the accomplico that the 
accused committed the crime is true, not me¬ 
rely that the crime lias been committed, but 
that it was committed by the accusod.” 

“ The corroboration need not be direct evi¬ 
dence that the accused committed the crime; 
it is sufficient if it is merely circumstantial 
evidence of his connexion with the crime.” 

The tests laid down in the above 
case were applied with approval by 
Kotval, A. J. C. in liisan Raghuji v. 
Emperor (L3). In She roo v. Emperor (14) 
Kotval, A. J. C. and Kinkhede, A. J. C., 
also held that before a conviction is 
based on the statement of an approver 
the first and foremost essential condi¬ 
tion -is that the statement must ho a 
tiustworthy statement and there must 
be amplo corroboration optho evidenco 
of the accomplice in material particulars 
which must be independent of the ac¬ 
complico or of a co-contossing prisoner. 

Applying the principles laid down in 
the above paragraphs to the present 
case it appears to mo to he unsafe to 
rely solely on the testimony of the ap¬ 
prover Tukarain (P. W. 2) and not to 
raise the presumption against his ovi¬ 
donco under 8. 114 (b), Evidence Act. 
The murder was committed on lLth 
October 192B, and Tukarain was not 
arrested till 18th October 1928, and ho 

(12) [1836] 7 O. A P. 2727 

(13) A. I. R. 1022 Nag. 172. 

(14) A. I. R. 1925 Nig. 78. 


remained in police custody till 3rd 
November 1928, when lie was remanded 
with some of the other accused to jail 
custody. On 12th November 1928, the 
police again took this man under their - 
care along with some of the accused 
evidently for the ’purpose of having his 
confession recorded, hut it was not till 
5th December 1928, when the challan 
was presented that Tulcaram made his 
statement (Ex. P-29), was tendered par¬ 
don, made an approvor and was at once- 
examined as P. W. 2. 

It will, therefore, be seen that in spite 
of the fact that he was taken out of the 
jail custody by the police for the ex¬ 
press purpose of having his confession- 
formally recorded, Tukarain apparently 
did not consent to make a confession be¬ 
fore a Magistrate, like accused Ganpafc- 
(No. 7) and accused Patiram (No. 81 
whose confessions (Exs. P-27 and P-28) 1 
were recorded by Mr. Mohanlal, Sub— 
Divisional Magistrate on 28th and 29th 
November 1928, respectively. It may 
also bo noted that one Tudari, Bhomia- 
and Keoli accused were also put ujv 
before the same Magistrate for making, 
confession but they did not make any 
hub complained of ill-treatment at the 
hands of the police: 'see Exs. P-9 D and 
f) D-l. There is also evidence on the 
record that the approver Tukaram is on 
inimical terms with accused Daulat and 
fcho brothers Hiraji and Lehram. Unless, 
therefore, fcho evidence of Tukaram is 
corroborated in material particulars by 
independent evidence and connects in¬ 
dividual accused with fcho crime, I will 
not consider it trustworthy. In the 
courso of arguments it was not denied 
that Shiamrao was murdered on the 
night of llfch October 1928. I will, 
therefore, proceed to examine fcho case- 
of oach individual accusod in order to 
determine if the evidence on record is 
sufficient in his caso for a conviction for 
the substantive offence of this murder 
under S. 302, I. P. C. 

Daulat , accused 1.—Thoro is amplo 
reliable evidence of P. W. 12, P. W. 18 
and P. W. 19 that this accused was on 
fcho most inimical terms with fcho de¬ 
ceased Shiamrao. The accusod himself 
admits that there wore decrees obtained 
by Shiamrao against him and that in 
rosisfcing execution of one of those ho 
was convicted under S. 183, J. P. C. 
The approvor Tukaram states that this 
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accused took the most leading part in 
starting the conspiracy to commit the 
tmurder and actually gave four blows to 
tho deceased with an axe which caused 
his death. An axe head Art. H-3 was 
also recovered from a well on informa¬ 
tion supplied by this accused. Simi- 
laily Art. T-2 a piece of the broken 
kardora proved to have been worn by 
the murdered man on the night of the 
murder and wrenched from his body 
was also recovered from a field at the 
instance of this accused. This portion 
-of the kardora is a part of the other 
portion Art. V-2 which was seized from 
Shiamrao’s house. In his explanation 
this accused merely stated that the 
Kardora (Art. T-2) belonged to him but 
he has failed to account for its j)osses- 
•sion and for the necessity of burying it 
underground. I therefore, hold that 
the evidence of the approver has been 
sufficiently corroborated by other inde¬ 
pendent evidence noted above in the 
case of this accused to connect him with 
the murder. Looking to the prominent 
part that he took in the crime the sen¬ 
tence of death passed against this ac¬ 
cused by the Sessions Judge was the 
most appropriate one and is hereby 
confirmed. 

Hiraji and Lehram accused 2 and 
*3. — Those two accused are real 
brothers. Tho approver Tukaram states 
that these accused were also in the con¬ 
spiracy to murder Shiamrao, and that 
both of them were present inside tho 
room where Shiamrao was murdered. 
There is no independent ovidence on the 
record to substantiate this part of tho 
approver’s evidence which attempts to 
connect these men with the crime. No 
property belonging to the deceased was 
recovered from them or at their in¬ 
stance. On the principle of law already 
enunciated above the confessional state¬ 
ments of Gan pat and Patiram (accused 
? and 8) cannot bo used against those 
.accused either independently or in cor¬ 
roboration of tho evidenco of tho ap¬ 
prover for as romarked at p. 923 of Amir 
.Ali’s Law of Evidence, 8th Edition: 

'* Tainted evidence is not rnado hotter by 
t'oinR corroborated by other tainted evidenco.” 

I would therefore, set aside tho con¬ 
victions of thoso accused and acquit them. 

Lehram accused 4. — This is one 
of tho accused who has been acquitted 
by the Sessions Judge and against whom 
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the Government lias filed an appeal* 
According to tho approver Tukaram 
this accused was one of tho four who 
did not enter the room but remained in . 
the angan when the murder was com- 
mittel. As in tho case of accused 2 
and 3 there is also no independent evi¬ 
dence beyond that of the approver and 
the confessional statements of accused 7 
and 8 against this accused. For tho rea¬ 
sons already given in tho case of ac¬ 
cused 2 and 3, I also hold, though for 
reasons different from those given by 
the learned Sessions Judge, that this 
accused is not guilty of tho offence 
charged against him. I would, there¬ 
fore, uphold’his acquittal and dismiss 
the Government appeal against him. 

Boji/a accused 5.—This accused in 
his statement before the Committing 
Magistrate as well as before the Ses¬ 
sions Judge has confessed to his having 
been a party to the conspiracy engineer¬ 
ed by accused 1 to kill Shiamrao and 
also to his having|accompanied tho other 
conspirators to the scene of murder and 
to the part taken by himself as deposed 
to by the approver Tukaram. But he 
also stated that he joined tho conspiracy 
because of the threat of death admini¬ 
stered to him by accused 1. In the first 
place even assuming the story of this 
accused as regards compulsion to be 
true which, however, is not tho case be¬ 
cause there is no evidence to support it, 
his case does not como within the pur¬ 
view of S. 94,1. P. C., which declares 
that nothing is an offence which is dono 
by a person under circumstances of com¬ 
pulsion specified therein. The very 
opening words of tho section exclude 
murder” from its operation. Disagree¬ 
ing with tho learned Sessions Judgo 
I set aside the acquittal of this accused 
and convict him of murder. As lie was 
a mere hireling on his own admission 
and took no important part in tho actual 
murder, I sontenco him to transportation 
for life. 

Keoli accused 0.— Tho evidence of 
the approver Tukaram finds ample cor¬ 
roboration in tho statement mado by 
this accused before tho Committing 
Magistrate (Ex. p. 37) although ho re¬ 
tracted the same before tho Court of 
Sessions. Tukaram tho approver and 
Guru (P. W. 18) prove that about a 
month and a half boforo tho murder tho 
deceased Shiamrao did not agreo to tako 
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the large amount of debt due by the 
father of this accused by easy instal¬ 
ments. It is also proved thal Arts. 0-2, 
P-2 and Q-2 belonging to the deceased 
were found tied up in Art. N-2 a piece 
of angohha belonging to this accused. 
Art. W-2 .a portion of Art. N-2 was also 
dug out from a portion of the held by 
this accused. All this evidence is sufli- 
cient to hold this accused guilty of the 
offence of murder and I accordingly up¬ 
hold his conviction. This accused also 
took a very leading part in the crime 
and he gave a blow with an axe on the 
buttock of the deceased apparently out 
of sheer spite because the fatal blows 
were already given by accused 1. It 
was at his suggestion that after having 
come ou t ot the house after committing 
the murder that the whole gang went 
hack into the house and committed 
theft. Under these circumstances this 
accused was rightly sentenced to death 
and I confirm the said sentence. 

Ganpat accused 7 .—Besides his con¬ 
fession (Ex. p. 27) there are his own 
statements both in the committing 
Magistrate s Court and the Sessions 
Court that he agreed to join in the con- 
spiiac\ to kill Shiamrao at the instance 
of Keoli accused for a consideration of 
Rs. 100., that he did go to the place in 
pursuance of the conspiracy and was 
one of those who took their stand in 
the angan. The approver Tukaram also 
does not assign to this accused any other 
part in t he all air than what is already 
admitted by him. Disagreeing with 
the Sessions Judge I set aside his ac¬ 
quittal and convict this accused of 

murder and sentence him to transporta¬ 
tion for life. 

Patiram accused 8.—The case of 
this accused is exactly like that of Gan¬ 
pat accused 7 with the only difTe- 
1 once tliau in his ^statement bofore the 
Se-sion' Judge he pleads compulsion. 
For the reasons given in the case of 
Bajya, accused 5, the plea of compulsion 
even if proved cannot ho availed of by 
this accused. I accordingly convict 
him of murder and sentence him to 
t i ansportation for life as ho was 
merely a hireling and took no activo 
part in the murder. 

A very ingenious argument was ad¬ 
vanced by Mr. Fida Husain to the ef¬ 
fect that in the case of three of his 
clients no common intention to murder 


Shiamrao was established, because the 
evidence of the approver and their own 
admissions went to show that they had 
only agreed to accompany the princi¬ 
pal conspirators to the scene merely to 
stand as spectators without any part be¬ 
ing assigned to them in the carrying out 
of the proposed murder. This argument 
requires no very serious consideration. 
An effective reply to it is to be found 
by holding these accused guilty under 
S. 114, I. P. C., read with S. 302 ibid, 
for it was not disputed‘that their ad¬ 
mitted participation in the affair 
brought them within the four corners 
of the definition of abettors within the 
meaning of S. 107 ibid. They could 
also he hold guilty under S. 34 read 
with S. 302, I. P. C. Barcndra Kumar 
Ghose v. Emperor (15). 

This disj loses of all the cases so 
far as the offence of murder under S. 
302, I. P. C., is concerned. As to the 
offence of dacoity under S. 395, I. 
P. C., I hold that on the evidence 
on record which I will discuss later on 
and on the findings of the learned 
Sessions Judge this offenco lias not 
been established. 

In para. 8 of his judgment the Ses¬ 
sions Judge states as follows : 

Ibis is not a case in which murder was 
committed in progress of or in pursuance of 
the commission of dacoity as for instance for 
effecting a safe retreat. What the approver 
has stated is that the intention was that 
Shiamrao should be murdered that the accused 
persons left tho liouso after that purpose was 
accomplished and that they came back to the 
room to commit dacoity partly because Ivcoli 
wanted to remove tho bond on which ho was 
liable to pay a debt and partly because it was 
believed that tho crime would be supposed to 
be tho work not of any of tho villagers but of 
those who did not belong to the village. It 
may bo noted here that Keoli in his state¬ 
ment beforo the Committing Magistiate, has 
stated that Shiamrao was not attacked while 
ho was on his way to tho gliana becauso it 
was apprehended that ho might manago to 
escape.” 

This conclusion of tho learned Ses¬ 
sions Judge is perfectly warranted by 
tho evidence on record and tho proved 
circumstances of tho case. The very 
fact that tho prosecution was started 
for two separate offences of murder (S. 
302, I. P. C., and dacoity (S. 395, I. P. 
C.), and not under S. 39G, I. P. C., itself 
indicates that murder was absolutely 
unconnected with the theft committed 

(15) A. I. R. 1925 P. C. 1=51 Cal. 197=52 I- 
A. 40 (P.C.), 
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by the murderers after commission of 
the murder. The learned Government 
Advocate relied on the following passage 
appearing at p. 37 of the record in the 
cross-examination of the approver Tuka- 
ram to show that the original conspi¬ 
racy was to commit dacoity as well and 
that the conviction undor S. 395, I. P. 
C., was therefore, warranted : 

“On Friday Daulat Slid that ho would kill 
Shiamrao. He said that he would kill also 
Shiamrao’9 wife, child and even servants. 
Sc mo of us then said lhat to that extent wo 
must not go and that only Shiamrao should bo 
killed and his property should be looted. None 
of these that were present said that ho would 
not kill Shiamrao.’* 

It will be seen that the statement in 
tho above quotation is very vague and 
indefinite because it does not say that 
all the conspirators agreed to the sug¬ 
gestion of murder and loot. Tho above 
statement is also not corroborated by 
any other evidence on the record. More¬ 
over ju$t a little later after the afore¬ 
said statement was mado the approver 
also stated as follows : 

“It was when the police said after tho mur¬ 
der that he has joined in order to take, posses 
sion of the bond that I came to know that he 
had joinod for that purpose.” 

The fact that after the murder was 
committed all tho conspirators came 
out of the house with the idea of dis¬ 
persing hut re-entered the house at tho 
suggestion of Keoii accused to commit 
theft and thus create evidence tliat the 
crime was committed by people living 
outside the village itself shows that 
dacoity was not thought of at all by the 
conspiratois in tho first instance and 
that their sole object was only to mur¬ 
der Shiamrao. If it were otherwise it 
has not been explained why they did 
not set about ransacking tho safe and 
other contents of the house soon after 
Shiamrao had been killed. There is no 
suggestion that they had to leave the 
loom and the house because the inmates 
of the house had been aroused from 
sleep and had pursued them. 

^"der S. 39°, I. P. C., theft is “rob¬ 
bery if in order to the committing of 
tho theft, or in carrying away property 
obtained by tho theft, the offender for 
that ond voluntarily causes or attempts 
to cause to any person death or hurt 
etc. Under S. 391, 1. P. C., when tivo or 
more persons commit robbery it becomes 
dacoity. The essence of the offence is 
the indicting of hurt in order to tho com- 


f. 

mitting of theft. Hurt independent o 
theft does not amount to robbery. On 
the evidence in the present case Sliiam- 
rao was already killed before tho per¬ 
sons responsible for his murder re-ente¬ 
red the house and ritfed it of some of its 
contents on the suggestion of Keoii ac¬ 
cused with a definite end in view. Dis¬ 
agreeing then with the Sessions Judge 
1 hold that the offence of dacoity under 
S. 395, I. P. C., has not been proved in 
this case, but that those who took part 
in the theft are liable to he convicted 
only under S. 379, I. P. C. On the evi¬ 
dence on record 1 find all the accused 
whom I have held guilty under S. 302 > 
I. P. C., also guilty under S. 379, 
I. P. C., and I sentence each of them to 
rigorous imprisonment for one year, 
the sentences in each case to run con¬ 
cur rently. 

The net result of the decision is as 
under : 

For the net result see statement at p. 101. 

The accused Nos. 4, 5, 7 and 8, who 
had appeared personally at the hearing 
of tho appeals in this Court, have been 
hound over to appear before the District 
Magistrate, Betul to hear the result. 
W hen they so appear Nos. 5, 7 and 8* 
will surrender themselves and undergo 
the sentence passed against them. 

Staples, A. J. C.— 1 have read tho 
opinion of Subhedar, A. J. C., with 
whom I heard these appeals, and, while 
agreeing with him that tho conviction 
of Daulat and Keoii under S. 302, 
I. P. C., should he maintained and the 
sentences of death confirmed, that the 
appeals preferred by tho Local Govern¬ 
ment as regards Bajya, Gan pat and. 
Patiram should he allowed and that the 
acquittals of these persons by the Ses¬ 
sions Judge should he set aside and thoy 
should he convicted under S. 302, 
I. P. C., and sentenced to transportation 
for life. I would disagree wibh'his view 
that the convictions of IIiraji and Leh- 
ram son of Sakia should he set asido and 
am of opinion that the conviction of 
these two appellants also under S. 302 
should ho maintained. 1 am further of 
opinion that the appeal of the Local 
Government as regards Lehram son of 
Gangu should also ho allowed and his 
acquittal should ho set asido and he too 
should ho convicted under S. 302, I.P.C. 
As regards the question of tho convic¬ 
tion under S. 395, J. P. C., 1 would. 
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agree with the opinion expressed by 
Subbed a r, A. J. C., that the conviction 
should be under S. 379, I. P. C., only. 

As regards the three persons Hiraji, 
Lehram son of Sakia and Lehram son of 
<iangu, Subhedar, A. J. C., following 
Rex v. Raskcrville (6) as interpreted by 
Kotval, A. J. C., in Kisan Raghuji v. 
Emperor (13) has held that there has 
been no corroboration of the approver’s 
story as regards the identity of these 
persons and that, therefore, they should 
be acquitted. It is true that in Ret v. 
Baslcerville (6) it has been held that an 
approvers story should be corroborated 
not only as regards the facts of the case 
but also as regards the identity of the 
accused, but it may be noted that in 


accused, it should not be considered ne¬ 
cessary that his story should be corro¬ 
borated as regards the identity of the re¬ 
maining accused unless there are rea¬ 
sons for believing that the approver has 
named those other accused on account 
of personal spite or for some other 
reason. 

The rules as regards the corroboration 
of an approver’s testimony should not 
be interpreted too mechanically, and 
where there has been a general corro¬ 
boration of the approver’s story the rest 
of the story should, as a rule, be, I 
think, accepted unless it can bo shown 
to be false or there are good reasons for 
disbelieving it. The real test of the 
evidence of an approver, as indeed of 
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thau case there was only one accused 
and I think it is straining the rule as 
Jaid down in that case too far to say, as 
Kotval, A. J. C., appears to hold in 
Kisan Rag'iuji v. Emperor (13) that 
where thero are several accused there 
must he conoboration of the approver's 
story as regards each ono of them. To 
hold so would be, I think tantamount 
to holding that the approver’s story 
must be corroborated in every detail, 
which view has been expressly dissen¬ 
ted from in Reg v. Mullins (10) which 
.has been cited by Kotval, A. J. C., in 
Kisan Raghuji v. Emperor (13). I am 
of opinion that where there are several 
accused and tho story of the approver 
. has been continued on many points and 
•as regards the identity of several of the 


any other evidence, is whether it has 
been believed or not, and when it has 
been corroborated on many points and 
has nob been shown to bo false in any 
particular it should, I think, bo accep¬ 
ted ; and when onco it has been accep¬ 
ted as a whole, corroboration as regards 
tho identity of each of sovoral accusod 
should not be demanded. This, I think, 
is the view which has been taken in 
Govinda v. Emperor (l) and in Queen 
Empress v. Goba rdhan (1G), which has 
been followed therein. Each case, 
moreover, must ho decided on its own 
facts, and in the present case I am of 
opinion that the evidence of tho ap¬ 
prover Tukaram has boon very fully 
corroborated. 

16) [1887] 9 All. 52S=(1887) A. W7 n. 156~ 





1930 


Daulat v. Emperor (Staples, A. J. C.) 


Nagpur 105 


Tukaram has given a very clear and 
r full story of the whole occurrence and 
his presence at the time of the murder 
has been corroborated by the evidence 
Mt. Yenubai, the widow of the mur¬ 
dered man, Shiamrao. His evidence is 
further corroborated, as noted by Sub- 
liedar, A. J. C., the confessions of two 
-of the accused and by the recovery of 
property which has been well-identi- 
'lied. As noted above, his statement has 
-not, I think, been shown to bo false in 
any particular, and the allegations of 
enmity which have been put forward 
have not been substantiated or, at any 
rate, the grounds alleged for enmity 
<seom rather slight. These facts will, 
I think, completely do away with any 
•suspicion that might attach to Tuka- 
'ram s evidence on account of the facts 
noted in paras. 11 and 12 of Subhe- 
dar, A. J.'C.’s opinion. It would also 
be borne in mind that Tukaram clearly 
admits his own presence and complicity 
in the offence and gives the detail that 
he was taken there to open the safe ad¬ 
ding tliat lie did open the safe which is 
'borne out by the statement of one of 
the other accused. 

Another point, I think, which has to 
*be borne in mind is that the confessing 
accused Gan pat and Patiram have given 
a very full and clear account which 
agrees in practically every detail with 
the story as told by Tukaram. It is 
•iruo that such confessions cannot be, 
strictly speaking, corroboration of the 


approver’s evidence as noted by Subhe 
dai, A. J. C., in para. 15 of his opinion 
;but on the other hand, those confession 
-jeannot be disregarded altogether and a 
jthe accuse 1 in making those confession 
(implicate themselves they may, and, ir 
fact, should, ho taken into considoratioi 
according to S. 30, Evidence Act. Ir 
frovinda v. Emperor (l) confessions o 
-co-accused have been considered as evi 
deneo that can strengthen the evidence 


of an accomplice and I am of opinio 
>at, at any rate, such evidence must 1 
ta.cen into consideration and cannot l 
brushed aside merely as tainted ev 
donee. In the present case, as note 
above, there is a particularly consister 
story told both by Tukaram and thes 
two accused Ganpat aud Patiram. 
would, in particular, note that as r< 

f a, , ds fch © two appellants Hiraji an 
-jehram son of Sakia, they all agre 


that they were two of the four men 
who entered the room in which Shiam- 
rao was sleeping, while the remaining 
accused stood outside. They all agree 
that it was Daulat who struck 
Shiamrao with his axe and that 
Kooli gave one blow later. They all 
agree that it was Dehram son of 
Sakia who opened the tatba and again 
they all agree that it was Kooli who 
brought the key from Shiamrao’s per¬ 
son and give it to Tukaram who opened 
the safe. It has not been shown, nor 
has it even been suggested, that there 
has been any agreement among those 
three persons Tukaram, Ganpat and 
Patiram, to toll a conceited story, and 
the fact, then that they to tell such a 
particularly clear and consistent story 
must, 1 think, carry great weight. As 
regards Lob ram son of Gangu, Tukaram 
and both accused Ganpat and Patiram 
agree that lie was in the party and 
he was one of those who stayed out¬ 
side, and I see no reason why the evi¬ 
dence should not he believed as regards 
this accused also. 

Then, too, 1 think, such corrobora¬ 
tion may be circumstantial, and Kotval, 
A. J. C. in Kisan Heigh uji v. Emperor (13) 
has held this at p. 56 {of 6 N. L. J.). Now 
in the present case from the evidence 
of Tukaram it appears that Shiamrao 
had obtained a decree against Hiraji 
live or six months ago, that in a crimi¬ 
nal case against Shiamrao, Hiraji had 
given evidence against him and that 
Lohram’s (son of Sakia) wife had beafcon 
Shiamrao’s son and they wero on had 
terms. It also appears that in a case 
filed by a Gond against Shiamrao, Leh 
ram son of Gangu had given evidence 
against him and that half of Lehram’s 
sisters field had passed to Shiamrao in 
satisfaction of a debt. There is thus, 
at any rate, some evidence on record to 
show that Hiraji and Lehram son of 
Gangu wore on bad berms with Sliiam- 
rao, whilst the other Lehram is Hiraji’s 
brother. As regards any motive for 
Tul <aram implicating these persons 
falsely, there is, I think, as stated 
above, no sufficient evidence. Hiraji, be¬ 
fore the Committing Magistrate, state,1 
on examination that Tukaram was tell¬ 
ing lies through enmity, that he had 
takon a wife from Rid bora and had 
been fined Rs. 25 by the panchas that 
there was enmity on that ground and 
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also .because ho bad given evidence 
against Tukaram’s brother on a bond 
and had also given evidence according 
to which the house of one Sirju Teli 
had been released firm attachment 
effected by Tukaram. Lehram son of 
Bakia stated that Tukaram unneces¬ 
sarily mentioned his name because he 
bad abused him on being asked to make 
an admission and quarrels took place 
at times over a field. Lehinm son of 
Gangu lias stated that Tukaiam impli¬ 
cated him through enmity because he 
refused to give false evidence in a case 
against Tukaiam’s brother ahd because 
he did not dejese in favour ol Tukaram 
in another case in which Tukaram had 
been Lcaten. lie has admitted that 
that case was seme five or six yca 1 s 
ago. He lias added that be did not 
liejaie a cait foi Guiu s< me two yeais 
ago and that tbeie was also a quanel 
about that. Befoie the Sessions Judge 
Bhaji l as simjly stated on this joint 
tlat Blue mi a o had attained a decree 
eg airs t him arc! so they, presumably 
tie ] i csecutic n witnesses, sj eLe against 
him. 

He has added that theie was no 
enmity between him and Shiamrao. 
Lehicm sen of Sakia simply stated that 
Tukaiam deposed against him on ac- 
ccunt of previous enmity, w hile Leh- 
iam sen of Gongu stated that Tukaiam 
gave evideiue against him because he 
was tutoied by ] olico and on account 
of previous enmity. No evidence has 
led in support of their .statements but 
lukaiam has been ci oss-examined on 
this joint. In cross-examination lie 
stated that Uiiaji and Ins brother Leh¬ 
ram are distant cousins, that they 
owned sepaiate houses and cultivated 
land sej aiafcely. He has admitted that 
in a criminal case Hi raj i gave evidenco 
against Shiamrao and his (Tukarams) 
brother Bhaurao about a year ago and 
that in connexion with the execution of 
his decree against a Gond Teli Hiraji 
gave evidence against him and the ob¬ 
jection of one Sirju was allowed. Ho 
has denied that there was any disjjuto 
between him and Hiraji and Lehram 
about any field or right of way. I can 
find no statement in Tukaram s cross- 
examination to bear out the allegation 
of enmity as regards Lehram son of 
Gangu, and 1 am of opinion that the 
admitted facts as regards Hiraji and 


his brother Lelnam are quite insufli- 
cient to show’ any such enmity as- 
would be likely to cause Tukaram to 
give false evidence . against him on a> 
muider charge. Fuither, no reason 
whatever has been show n why the two 
accused Ganpat and Patiram should 
wish to make false statements against 
Hiraji and the two Lehrams, nor has 
any enmity even been alleged. 

1 am of opinion, then that, as the 
case stands, in view of the corrobora¬ 
tion of the approver’s story on so many' 
points and as regards the identity of 
seveial ol the accused and in view ? of 
the agreement between his story and 
the confessicns made by two accused 
Ganpat and Patiram, Tukarams evi¬ 
dence must be accepted as against 
Hiiaji, his hi other Lehram and Lehianv 
son of Gangu also. I do not, howeveiv 
think that the sentence of d(*ath as re¬ 
gards Hiiaji and Lehram son of Sakia. 
should be conhimed. It is true that it 
Las been shown that these two did 
enter the reeni at the time of the mur¬ 
der with Daulat and Keoli, whilst the 
others remained outside, but it has not 
been shown that they stiuck any blowv 
and 1 am of opinion that the lesser sen¬ 
tence only of transportation for life 
should be imposed. As regards Lehram 
son of Gangu, the apjirover as well as- 
the confessing accused Ganpat and Pati¬ 
ram all agree that ho remained outside 
and ho also should be sentenced to 
transportation for life. I w’ould agree 
with the sentence of rigorous imprison- 
ment for one year which has been sug¬ 
gested by Subhedar, A. J. C:, for the 
offence under S. 379, I. P. C., and 
would add that that sentence should 
be passed upon Hiraji and the two Leh¬ 
rams also as well as tho other aj^pel- 
lants. 

On account of difference tho case 
came before another Judge who deli¬ 
vered tho following judgment. 

Jackson, A. J. C. — Nino j^ersons 
were tried by tho Sessions Judgo, 
Hoshangabad, for tho offences punisha¬ 
ble under Ss. 302 and 395, J. P. C. 

Pour only w ere convicted and sentenced 
to death for the offence of murder and 
to transportation for life for the offence 
of dacoity. Tho Local Government 
has appealed against tho acquittal of 
four of the accused, and tho four con¬ 
victed have also appealed. As regards- 
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two of the accused convicted and one 
of the persons in respect of whom the 
Local Government has preferred an ap¬ 
peal the Bench which .originally heard 
the case has differed. Subhedar, A. 
J. C. is in favour of setting aside the 
convictions of Hiraji and his brother 
Lehram, sons of Sakia, and of disallow¬ 
ing the appeal by the Local Govern¬ 
ment as regards^Lehrara, son of Gangu. 
Their cases have consequently been 
referred to me for decision. 

The point taken on behalf of tho 
three persons with whom 1 am con¬ 
cerned is that the evidence against 
them is that of an uncorroborated ap¬ 
prover' Tukaram, and the first ques¬ 
tion I have to consider is whether there 
is no corroboration of his evidence. 
Subhedar, A. J. C., has held that the 
confessions of two co-accused are no 
oorroborotion of Tukaram and that the 
corroboration that there undoubtedly 
is of Tukaram’s evidence as regards 
other accused is no corroboration of his 
evidence as regards the three persons 
whose cases I am now considering. 
His opinion is based mainly on tiro 
judgment of Lord Reading, L. C. J., 
Jin Hex v. Baskerville (6). Staples, A. 
J. C., would distinguish that case on 
the ground that there was only one ac¬ 
cused person in it but I do not think 
that the distinction is a sound one. It 
seems to me that an approver’s story, 
to be corroborated .as regards a parti¬ 
cular accused, must be corroborated on 
some point which implicates that ac¬ 
cused. It is not necessary that it should 
be corroborated on all points relating 
to him, but there must bo some guran- 
teo that his evidence is true as regards 
that particular accused. That is the 
view that has been taken by a Bench 
of this Court in Crovifidd v. Jilmperor (1) 
in which the following pronouncement 
has been made : 

“ Woaro in agreomont with tho view that 
bo long as®hero is no corroboration by in¬ 
dependent evidence regarding a particular ac¬ 
cused, tho evidence may be termed uncorrobo¬ 
rated evidence of accomplices. *’ 

I am of opinion that tho evidence of 
Tukaram may he regarded as uncorro¬ 
borated evidenco of an accomplice and 
may ho rejected if tho Court thinks lib 
to apply tho rule stated in ill. (b) to 
111. Evidence Act, that an accom- 
piico is unworthy of credit unless lie is 
corroborated in material particulars. It 


has been stated by Subhedar, A. J. C., 
in para. 8 of his opinion that this rule^ 
has become a rule of practice of so 
universal application that it has now 
almost acquired the force of law. Even 
so, there may still he cases in which 
tho rule should not be applied. S. 133, 
Evidence Act, has not been repealed and, 
cannot bo entirely nullified by judicial 
decisions. The question arising in' 
every case where the uncorroborated 
evidence of an accomplice has to be 
considered is whether it can be be¬ 
lieved or not. In the present case the 
decision bv a Bench of this Court to 
which 1 have already referred isdirectly 
applicable. Immediately after the words 
that 1 have quoted above comes the 
following sentence : 

but when tho • evidenco * is strcngfchend by 
corroboration -of other parts of 'the story.* 
by evidence of several accomplices or by 
confessions of co-accused, the question whe¬ 
ther tho maxim should still apply must receive 
careful consideration. " 

As pointed out by Staples, A. J. C., 
Thukaram’s evidence has been corrobo¬ 
rated as against other accused than 
Hiraji and the tw*o Lehrams, and has 
now’here been shown to be false. It ag¬ 
rees in all important particulars with 
the confessions made by two of the ac- 
cused, Ganpat and Patiram. It also 
agrees with the statements made by two 
other accused, Bajya -and Keoli, in 
their examination, though there is no 
confession by those accused formally re¬ 
corded by a Magistrate prior to tho 
trial. No reference to Bajya or Keoli 
has been made by either of the learned 
Judges, possibly by reason of the deci-, 
sion in Mahadeo Prasad v. Empcrrr (17J 
which makes S. 30, Evidence Act, inap¬ 
plicable to a case in whicli the confes¬ 
sion of tho accomplice appears in his 
examination in tho trial. That ruling 
would not apply in the .present case, as 
Bajya’s and Keoli’s confessions were 
made in the first instance in the Court 
of the Committing Magistrate and not 
at the trial before tho Sessions Judge. 

As regards Hiraji and the two Leh¬ 
rams, Tukaram’s evidence, read with tho 
confessions of tho four co-accused, 
Bajya, Keoli, Ganpat and Pabiram, 
should, I think, be accepted as true. 
Neither his evidenco nor tho confessions, 
it seems to mo, can he rejected because 
they are self-excnlpabory and do not mi¬ 
ll 7) A. I. R. 1323 All. 322=45 All. 323. 
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plicate the givers to the same extent as 
tjie other persons implicated by them. 
I. be participation in the crime admitted 

• by them is sutlicieut to make them fully 
responsible for the crime. It is urged 
teat J'ukaram’s evidonco should be ro- 

rjected, because after he had been re¬ 
manded to jail custody, he was retaken 

into police custody on 13th November 

19_8, for the purpose of having his con¬ 
fession recorded, but the confession was 
not recorded until 5th Decembor 1928 
-1 do not consider that this is a good 
1 Siound for rejecting his evidence. I can- 
not find that any question was put to 
1 ukararn or the Circle Inspector Dila- 
war Husain (P. W. No. 13) or the Sub- 
. Inspector Sluatnrao (P. W. No. 17) as to 

■ rpi 6 leason > 3 f°r the delay in recording 
-Lnukaram s confession. I find also from 
tlio evidence of the Circle Inspector that 
lukaram was not taken back into police 
custody for the purpose of getting a 
confession recorded. The object, accord¬ 
ing to that witness, was to get Tukaram 
•..o show where property stolen from the 
deceased was concealed and generally 
to got information to assist the police in 
'their investigation. 

Another point on which it is sought 
to discredit the prosecution caso is that 
one Bapu, the brother of 'the deceased, 
lias not been prosecuted although the 
-deceased’s wife Venubai (P. W. No. 5) 

when she was awakened by the ol'fen- 

-ders in the commission of their criino 
had thought that she recognized Tuka- 
ram and Bapu. But as regards Bapu her 

* statement is only this: 

I had a faint suspicion that one of those 
persons was my husband’s brother Bapu;” 

and obviously on such a statement there 
is no l oason to support that there is any¬ 
thing wrong in the fact that Bapu has 
not been prosecuted. Nor in the circum¬ 
stances can J attach any importance to 
the fact that the first information re¬ 
port does not mention the names of 
Hiraji and the two Lohrams. That re¬ 
port was made by the Kotwal who 
states in it that ho personally does not 
know and how many the thieves were. 

It is urged that the motive on the part 
of the accused persons whoso cases I am 
-considering was insufficient. But in suffi¬ 
ciency of motive is not itself a ground 
tor rejecting evidence, otherwise consi¬ 
dered trustworthy. There was some 
motive and the evidence, as I have held, 
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is sufficient to prove the case against 
Iliiaji and his brother, Lehram, and 
Lehram son of Gangu. 

For the above reasons I agree with 
the view of Staples, A. J. C., that the 
convictions of Hiraji and his brother 
Lehram should bo maintained and that 
the appeal of the Government in respect 
of Lehram son of Gangu should bo al¬ 
lowed and that he should be convicted 
of an offence punishable under S. 302, 
I. P. C., as also of an offence punishable 
under S. 379. The Bench has held that 
the second offence committed was of 
theft and not dacoity. 

P.N./R.K. Order accordingly . 
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Bageshica r —Accused —Applica nt. 

v. 

Emperor —Opposite Party. 

Criminal Pevn. No. 399 of 1929, De¬ 
cided on lbth January 1930, against order 
of Dist. Magistrate, Raipur, D/- llth 

October 1929 in Crim. Misc. Case No. 2 
of 1929. 

. Criminal Trial—Evidence — Want of 

interest in prosecution does not by itself 
stamp evidence of witness with truth — Evi¬ 
dence must be such ns to carry conviction of 
truth to prudent man. 

I f - is an elementary principle in tho adminis¬ 
tration of criminal justice that want of inter¬ 
est in the prosecution does not by itself stamp 
the evidonco of a witness with truth. Tbo 
weight to he attached to tho testimony of a 
witness depends in a large measure upon vari¬ 
ous considerations, e. g., if on the face of it the 
evidence is so much in con son a nee with proba¬ 
bilities and consistent with other evidence, 
and generally so fits in with the material de¬ 
tails of tho case for tho prosecution as to carry 
conviction of truth to a prudent mind. If 
those elements are wanting in tho testimony of 
a witness, however independent ho may bo, his 
evidonco is worthless and should not ho relied 
on in tho decision of criminal cases whoro pur- 
suasion of guilt must amount to a moral ccr- 
tain ty. [P 10J C 2; P 110 C 1] 

fb) Criminal P. C., S. 203 — % rious dis¬ 
crepancies existing in important cye-wit- 
nc . S8 ^* Trying Magistrate is right in dis¬ 
missing complaint — In such case District 
Magistrate has no power to interfere, with 
order of discharge, under S. 436. 

Where there are serious discrepancies exist¬ 
ing in the evidence of tho important eyewit¬ 
nesses for the prosecution it is perfectly with¬ 
in tho trying Magistrate’s compotonco to dis¬ 
believe theso witnesses and hold that thoro was 
no prirna facie case as against tho ucoused and 
thi District Magistrate has, therefore, no power 
under S. 43G to interfere with the order of dis- 
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charge which is based on a careful appreciation 
of the evidence cm record : BA. L. J. 4 5, R r d. 

[P 110 G 2] 

(c) Criminal P. C., S. 436—Not miiappre- 
ciation of evidence, but irregularity or ille¬ 
gality in proceedings should be considered 
by the District Magistrate in setting aside 
order of discharge. • 

Even misapprociation of the evidence by the 
trying Magistrate will not in law justify the 
District Magistrate in setting aside the order 
of discharge which can only he done if there is 
either irregularity or illegally in the proceed¬ 
ings : 31 Mad. 133 ; 18 A.L.J. 1135 and A.I R. 

1026 Nag. 117, Rel. on. [P HOC 2] 

S. C. Dutt Chaudhury —for Accused. 

Order. The facts leading to this ap¬ 
plication for revision are briefly as fol¬ 
lows : 

The applicant, Bageshwar Bania, is a 
driver of the taxi car No. 5262. It was 
alleged that on tho afternoon of 25th 
February last, while taking bis car on 
the Raipur Arang road, tho applicant 
knocked down Kejana, a seven years old 
grandson of Mb. Ramkuar (P. \V. 3), on 
tho road in front of the octroi outpost 
and caused his death. The map of the 
scene of tho accident is filed as Ex. P-5. 
After investigation the applicant was 
challaned by tho police for an offence 
under S. 304(A), I. P. C., before Mr. G 
P. Pande, Magistrate First Class, R a i- 
pur, for having caused tho death of tho 
boy by rash and negligent driving. 

Fifteen witnesses wore examined for 
the prosecution at considerable length 
and the trial lasted for nearly 'six 
months. In a very elaborate judgment 
ottending over seven closely written 
foolscap sheets the learned trying Ma¬ 
gistrate carefully analysed and critically 
discussed the whole of the evidence and 
came to tho conclusion that it failed to 
establish the identity of tho applicant 
with the driver of the car which caused 
tho death of the boy. An order of dis¬ 
charge was accordingly recorded in 
favour of the applicant. 

On examining tho record of tho case 
suo motu tho District Magistrate, Rai¬ 
pur, sot aside tho order of discharge and 
ordered further inquiry into tho case 
under s . 430, Criminal P. O., by another 
Magistrate, Mr. Muniruddin. It is 
against this order that tho present ap¬ 
plication for revision is filed. 

As I understand the District Magis- 
trato’s order ho held tho trial to bo de¬ 
fective in two rospocts : 

(!) That tho trying Magistrate did not 
visit tho acono of tho offence which led 
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to bis misappreciation of the evidenco of 
Pitamber (P. W. 5) and Sheikh Lai (P. 
W. 6), and (2) that tho trying Magistrate 
did not examine tho investigating oftieei 
at length. 

After examining tho record carefully 
and hearing the learned pleader for the 
applicant, I am quite clear that the order 
of the District Magistrate is erroneous- 
both on law and facts and should ho sot 
aside. It reads more like a special plead¬ 
ing for the prosecution than a balanced 
judicial pronouncement. 

Thore is no sense in tho District Magis¬ 
trate's suggestion that the visit to the 
scene of tho accident by the trying Ma- 
gistiate an on Id have either enhanced the 
worth of the evidence of Pitamber (P. \Y. 

5) and Sheikh Lai (P W. 6), or explained 
away the flagrant discrepancies between 
their testimony inter so and that of Mt. 
Ramkuar (P. W. 3) on several material 
points in the case which are detailed by 
the trying Magistrate in his judgment. 
The learned District Magistrate should 
not have imported his own personal 
knowledge into his judicial order and 
built a theory of his own that because 
the outhouses of these witnesses (Pitam¬ 
ber and Sheikh Lai) : 

are not- only close to tho road but turn in to- 
wards tho road at Buchan anglo that both 
bheikh Dal and Pitamber should Lave been 
able to 83 o Iiigoshwar clearly,” 

because both these witnesses positively 

stated in their evidence that they could * 
and did see the applicant only on reach¬ 
ing the road where the accident took 

place and not from tho outhouses where, 
they lived. 

Tho learned District Magistrate is evi¬ 
dently Nvrong in starting with a precon¬ 
ceived notion that because Pitamber and 
Sheikh Lai are independent witnesses 
and have no interest in securing Ba- 
geshwar’s conviction” they have no rea¬ 
son to depose falsely against him. It isf 
an elementary principle in the adminis-' 
tration of criminal justice that want of 
interest in the prosecution does not by' 
itself stamp tho evidence of a witness 
with truth. Tho weight‘which is to be! 
attached to the testimony of a witness 
depends in a large measuro upon various- 
considerations, o. g., if on the face of it 
his evidence is so much in consonance 
with probabilities and consistent with 1 
othor evidence, and generally so fits in 
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with the material details of the case for 
the prosecution as to carry conviction of 
truth to a prudent mind. If these ele- 
jments are wanting in the testimony of a 
witness, however independent he may 
be, his evidence is worthless and should 
not be relied on in the decision of cri¬ 
minal cases where persuasion of guilt 
must amount to a moral certainty. 

Neither i3 the District Magistrate 
justified in offering an explanation of his 
•own creation in para. G of his order in 
the matter of the evidence of Mt. Ram- 

lcuar (P. W. 3). The learned District 
Magistrate states that : 

“in hor statement to the police she had said 
that the car struck the tree immediately after 
'the boy was knocked down.’* 

The inference suggested is that her 
memory failed her when Mb. Ramkuar 
deposed before the Court that she did 
not notice the car striking the tree. 

Since no extract of Mb. Ramkuar’s 
alleged statement from the police diary 
is filed on the record, nor was the al¬ 
leged statement put to her in the course 
of her examination as a witness, the 
learned District Magistrate clearly erred 
in law in relying upon it for the pur¬ 
pose of explaining away a very material 
discrepancy between her evidence and 
that of the other two eyewitnesses for 
the prosecution, viz., Pitamber (P.W. 5) 
and Sheikh Lxl (P. \V. G). Mo reover, 
in the absence of the police diary be¬ 
fore mo I have no means to verify if 
Mt. Ramkuar had even made such a 
statement to the police. 

But if the District Magistrate has 

relied upon the first information report, 

Ex. P-1., I can only say that he has 

misread that document because it is 

clearly stated therein that: 

“on inquiry it was known from Pitamber 
Dhobi that the driver was driving his car vorv 
fast and that ho could not stop it when tho 
hoy came in front and that ho dashed it against 
: a tree and ran away." 

Tho passage just quoted clearly shows 
that the information as to tho car dash¬ 
ing against a treo was convoyed to the 
polico not by the woman, P.W. 3, hut by 
Pitamber (P.W. 5). 

The first part of tho suggestion by 
tho District Magistrate, therefore, in 
explaining away tho admittedly serious 
discrepancies in tho evidence of tho 
aforesaid three eyewitnesses for the 
prosecution falls to the ground. Neither 
is there tho slightest justification for 


the District Magistrate for offering the 
other suggestion in explanation of the 
said discrepancies that "some one has 
made it worth her while to lie.” 

Moreover, in the teeth of tho unequi¬ 
vocal a 1 mission of Mt. Ramkuar that 
she could clearly see up to a distance of 
five yards and in the absence of any 
suggestion by her that she had failed to 
observe or remember other details be¬ 
cause of her being unnerved on account 
of the sudden and unexpected death of 
her grandson, the learned District 
Magistrate, who had no occasion to exa¬ 
mine the woman personally, has appa¬ 
rently drawn upon his imagination in 
putting forward on her behalf certain 
excuses in para. G of his order in an 
attempt to reconcile her evidence with 
that of Pitamber (P. W. 5) and Sheikh 
Lai (P.W. G). To say the least of it such 
a procedure on the part of the learned 
District Magistrate was unfair to the 
applicant besides boing unwarranted in 
tho exercise by him of the powers of 
revision under S. 436, Criminal P.C. 

In the face of tho serious discrepan¬ 
cies existing in the evidence of the 
three important eyewitnesses for the; 
prosecution, viz., Mt. Ramkuar (P.W.3),I 
Pitamber (P. W. 5) and Sheikh Lai 
(P.W .6), as noticed and rightly criticised 
by the trying Magistrate in paras. 5 to 
12 of bis well reasoned judgment, it 
was perfectly within 1 1 is competence to 
disbelieve these witnesses and hold, as 
ho did, that there was no prima facie 
case against tlie applicant, and the Dis¬ 
trict Magistrate had, therefore, no power 
under S. 436, Criminal P. C., to inter¬ 
fere with tho order of discharge which 
was based on a careful appreciation of 
the evidence on record: Chanda n v. 
Kalin (l). Even misappreciation of the 
evidence by tho trying Magistrate 
which is not made out in the present 
case would not in law have justified the 
District Magistrate in setting aside tho 
order of discharge which could only be 
done if there was either irregularity or 
illegality in tho proceedings: Lakshmi- 
narasappa v. Venkatappa (2) and Bin - 
desri Dnbe v. Emperor (3), cited with 
approval by this Court in Shcocharan v. 
Emperor (4), (at p. 9 1 of 21 N.L.B.). 

(1) [19 H] 8 A. L. J. 45=9 I. C. 274 = 12 Cr. 

Tj. J. 45. 

(2) [1909] 31 Mid. 133 = 19 M.D.J. 57. 

(3) [1920] 18 A.Tj.J. 1135 = 59 l. C. 193. 

(4) A. I. R. 192G Nag. 117=21 N.L.R. 89. 
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The deposition of the investigating 
officer, Murlidhar Choube (P. W. 2), is 
recorded at considerable length by the 
trying Magistrate at pp. 14 to 16 of the 
record. In para. 5 of bis order, beyond 
indulging in bare platitudes on the 
value of the evidence of an investigating 
officer for getting a frame work of the 
case the learned District Magistrate 
has not stated in what respects the 
frame work got up in the present case 
from the examination of Murlidhar 
‘(P. W. 2) was defective and how it has 
failed to link up” the evidence of the 
set; of witnesses from Kanker with tne 
evidence of Raipur witnesses. It is, 
therefore, impossible for me to uphold 
the view of the learned District Magis¬ 
trate that the trial has been defective 
-or incomplete on account of not examin¬ 
ing the investigating officer ‘‘at length.” 
J, theiefore, hold that there was neither 
an\ illegality nor irregularity committed 
by the trying Magistrate in recording 
tho deposition of the investigating 
officer which vitiated the order of dis¬ 
charge passed by him. 

For the reasons given above I have 
no hesitation in holding that the deci- 
-sion of the trying Magistrate in dis- 
charging tho applicant was not only not 
perverse but absolutely correct, arrived 
at, as it was, after a full and complete 
inquily and a careful consideration of 
the materials on record and probabili¬ 
ties of tho case. I, therefore, set aside 
tho order of the District Magistrate 
and restore that of the trying Maffis- 
ttrate. 

V.S./r.k. Order set aside 


A. I. R. 1930 Nagpur 111 

Jackson, A. J. c. 

Raiujasa and another —Defendants 
Appellants. / 


Hukumchand — Plaintiff — Respon 
dent. 

First Appeal No. 71-B of 1927, Do 
ciflort on 10th October 1929, from <locre. 

?!/ F iolV C i aSS lsb Sl » l >- J udge, Khamgaon 
D,/- 12th September 1027, in civil Sui 
No. 24 of 1926. 

(a) Contract- Court will consider sur 
rounding circumstances to determine tru< 
intention of parties to contract. 

In order to fincl out tho true intontion o 
tho parties to ttio contract tho Court wil 
• no, only look at tho terms of tho origina 


contract btij also probo among tho surroiiiiflin g 
cireuinstanc3s : 21 Bom. 227 and 30 Bom. 83 f 

F ° l ‘\ _ . [P 112 Cl, 2] 

(bi Contract Act, S. 30 —To make contract 
wagering, there must he common intention 
of agreement not to demand or give deli¬ 
very—Subsequent agreement not to demand 
or give delivery does not make it wagerinz 
contract. . 6 

To mffcko ft contract ft wagering contract 
there must bo, from tho outset, ft common in* 
tension of tho parties to tho contrftct to mako 
and accept no delivery and to deal only in 
diffarencos. A subsequent agreement to tho 
effect th\t buyer has no longer right to de¬ 
mand delivery and the seller is no longer ob¬ 
liged to give delivery does not make tho con¬ 
tract a wagering one : 15 C. P. L. R 53* n 

Cal. 461 ; A. I. R. 1U17 P. C. 101 ; A. i' R 
1 >22 Bom. 403 and A. I. R. 1)23 P. C. 30, Rel. 

0)1 * [P 113 C lj 

Cr. Si tar am for Appellants. 

Chande —for Respondent. 

Judgment.—The defendants Rangasa 
and Kisan Patel had purchased 1,L00 
khandis of cotton seed through Sale- 
muhammad Nurmuhammad as brokers 
for delivery on Pous Sudi 15 Sam bat 
19b2 (1925-26 A. DJ. Salemuhammad 
Nurmuhammad had in turn purchased 
this quantity of cotton seed from the 
plaintiff for delivery on the same date. 
In November 1925 it was agreed bet¬ 
ween the plaintiff and the defendants 
that the contract should he treated as 
one directly between them and on 10th 
November 1925 tho defendants wrote 
the letter (Ex. P. 6) to the plaintiff and 
another letter (Ex. P. 7) to Salemuham¬ 
mad Nurmuhammad. On the date fixed 
for delivery, which corresponds to 29bh 
December 1925, the defendants did not 
desire to take delivery as tho price of 
cotton seed had gone down consider¬ 
ably and they agreed to pay to the 
plaintiff the difference in tho prices. 
They executed an acknowledgment in 
favour of tho plaintiff agreeing to pay 
Rs. 6,240 onj[2nd January 1926 and tho 
plaintiff has now sued to recover that 
sum with interest thereon at 12 per 
cent, per mensem. 

Tho defendants had pleaded in tho 
lower Court that they had been induced 
to execute the acknowledgment through 
fear and under threats from the plain¬ 
tiff. They also alleged that tho contract 
was a wagering one, that nothing can 
bo recovered on it by a suit and even 
that it was agreed between tho parties 
that nothing would ho recoverable. Tho 
main contention in appeal is that tho 
contract was a wagering one. An at- 
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tempt has been made to show that the 
plaintiff did not really step into the 
shoes of Salemuhammad and take his 
place as a party to the contract. The 
defendants’ own letters go to show that 
Salemuhammad was eliminated and the 
plaintiff and the defendants stood face 
to face, in connexion with the contract 
originally entered into through Sale¬ 
muhammad as broker. The pleadings 
of the defendants equally show that 
there was a contract between them and 
the plaintiff; and it seems to me that 
the only question I have to consider is 
whether the acknowledgment was exe¬ 
cuted by the defendants in favour of 
of plaintiff in respect of a wagering 
contract. 

It is alleged by the defendants that 
all contracts for delivery of cotton 
seed, on Pous Sudi 15, are, by cus¬ 
tom of the Khamgaon market, wager¬ 
ing contracts, that is, in no case 
and in no circumstances is delivery 
made or accepted. There is only the 
evidence of one of the defendants Ran- 
gasa (D. W. 1) to support this allega¬ 
tion. On the other hand, 11 witnesses 
have been examined by the plaintiff 
who are all men engaged in dealing in 
cotton and cotton seed transactions in 
the Khamgaon markot and they unani¬ 
mously depose that contracts for deli¬ 
very on Pous Sudi 15 are not wagering 
contracts and that it is intended that 
delivery should be made. As regards 
what was intended in the particular 
contract between the plaintiff and the 
defendants, reference has to be made to 
the letter (Ex. P. 6) written by the 
latter to the former. In that letter they 
say that they will sell the cotton seed 
if on the fixed date the rate is a good 
one; and if the rate is not a good one, 
they would make a deposit with the 
plaintiff and would bo liable for profit 
or loss. The wording is not altogether 
clear, but it does seem to provide for de¬ 
livery to the plaintiff, if the defendants 
were satisfied that the prevailing .rate 
would give them H profit, but that if 
they were liable to loss they would 
simply pay the difference between the 
two prices. It is urged, however, that 
the moro form of the contract does not 
finally determine its nature. That view 
has been held in Motilal v. Govindram 

(l) and also in Doshi Talakshi v. Shah 

(l) [1900] 30 Bom. 83=7 Bom. L. R. 385. 
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Ujamsi Velsi (2), in which it was held] 
that tho Court will nob only look atf 
tho terms of tho original contract butj 
also probe among tho surrounding cir-| 
cumstances to find out the true inten-l 
tion of tho parties. 

Tliere is evidence to show how tho 
defondants settled other contracts en¬ 
tered into in circumstances similar to 
those of the one that I am considering. 
Gokuldas (P. W. 3), Purnaji (P. W. 4), 
Chotalal, (P. W. 5), who is employed by 
H. Rawjai and Co., and Bansiralal (P. 
W. 8), who is employed by Rambax 
Liaxmandas, depose to contracts entered 
into, in the first place, with Salemuham¬ 
mad Nurmuhammad, in which the bro¬ 
ker was eliminated, as he was in tho 
contract with tho plaintiff, and which 
became direct contracts with the .de¬ 
fendants. Some of those witnesses de¬ 
pose to delivery of the goods contracted 
for. Gokuldas (P. W. 3) says that de¬ 
livery was made by storing the goods im 
the kotha of Rambax Laxmandas which 
had been taken on rent for the defen¬ 
dants; and delivery in a similar manner 
is deposed to 'by Purnaji (P. W. 4) and 
Bansiralal (P. W. 8). It appears, how¬ 
ever, that in none of these cases did tho 
defendants actually take delivery. Ac¬ 
cording to Gokuldas, one of tho defon¬ 
dants, Kisan, mortgaged a field to cover 
the difference in prices and according 
to Purnaji the other defendant Rangasa. 
gave a mortgage for Rs. 3,000, which 
again must relate only to the difference- 
Bansiralal doos not say how tho matter 
was eventually settled. Tho evidence 
is therefore somewhat inconclusive as 
to how the defendants settled other con¬ 
tracts for delivery on Pous Sudi 15 in 
tho year in question; but it certainly 
does not prove that delivory was never 

intended by either party. 

There is also evidence as to tho way 
in which tho plaintiff settled other con¬ 
tracts entered into in the year in ques¬ 
tion. Mohanlal (P. \V. 2), who is in the 
service of Jasraj Shriram, deposes that 
in tho year in question his firm pur¬ 
chased 1150 khandis of cotton seed from 
the plaintiff, that they resold to the 
plaintiff 750 khandis before tho date 
fixed for delivery, that they took deli¬ 
very of 400 khandis and paid the differ¬ 
ence on 300 khandis. Again Raichand 
(P. W. 7) deposes that ho had sold 180(> 

(2) [1900) 24 Bom. 227=. Bom. L. R. 780. 
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khandis of cotton seed to tlie plaintiff, 
had repurchased 1,700 khandis from time 
to time before the due date and deli¬ 
vered in the end 100 khandis. This 
'evidence shows that the plaintiff’s deal¬ 
ings did not necessarily contemplate 
that no delivery would be made or 
taken. 

On the above evidence it seems to me 
impossible tu hold that the contract now 
before me was a wagering one. It has 
been held in Bamratan v. Seth Kanctk- 
iTiQl (3), Kong Yee Lone Co. v. Loujee 
Nanje (4), Bhagwandas Parasram v. 
Burjorji Hutton) i Bomanji (5) and 
Manilal Dharamsi v. Aliibhai Chagla 

(6) that there must bo a common inten¬ 
tion of the parties to the contract to 
make and accept no delivery and to 
deal only in differences. In Bhagwan- 
das Prasram v. Burjorji Ruttonji Bo¬ 
manji (5) the Privy Council have deci¬ 
ded that there is no wager even if a 
largo portion of the goods contracted 
for is not delivered. In Sukdedoss Bam- 
2) r a sad v. Govindoss Chaturbhujadoss 

(7) it was held that a subsequent agree¬ 
ment called patta patti, which moans 
that the buyer has no longer a right to 
demand delivery and the seller is no 
longer obliged to give delivery, does not 
make the contract a wagering one, be¬ 
cause until patta patti was made, deli¬ 
very might have been insisted on. That 
decision is given, although it is said 
that thore can be little doubt that, even 
before patta patti was made, a demand 
for delivery would, among the mer¬ 
chants who deal in such transactions 

I ° considered bad form. On the evi¬ 
dence 1 cannot hold that there was from 
the outset no intention on the part of 
»>oth the plaintiff and the defendants that 
no delivery should bo made and I can- 
inot hold the contract entered into to be 
a wagering one. That being so, I must 
dismiss the appeal with costs. u. 


!’• N./R.K. 


Ajijieal dismissed . 


(3) [1902] 15 C. I\ L. R. 58. 

(4) [ a0MP. 2 c.) Cal ‘ 401=28 1 ‘ A ' 230=8 S;ir - 

(5) A x‘. A. ^ (plc.f C - 101=42 Bom. 373=15 
i-i a’ }‘ J, 1 ' 1022 Bom. 408=47 Horn. 263. 
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Full Bench 

Macnair, Offg. J. C., Jackson and 

SUBHEDAR, A. J. Cs. 

Badshah Miyan —Appellant. 

v. 

Pa'idu ra ng —Respondent. 

Second Appeal No. 653 of 1928, Deci¬ 
ded on 16th November 1929, against 
decision of Addl. Dist. Judge, Nagpur, 
D/- 1st November 1928. 

Limitation Act, S. 12—Time foi obtaining 
copy of judgment plus time requisite for ob 
taming copy of the decree must be excluded. 

Overlapping periodis, however, to be sub¬ 
tracted from total —Expiry of limitation 
period prescribed by Sch. 1. Limitation Act 
before application for decree is immaterial: 
7 N , L . R. 07, Overruled. 

Where a party applios for a copy of the 
judgment alone and sometimes later applies 
for a copy of the decree, the time required for 
obtaining the copy of the judgment plus the 
time requisite for obtaining a copy 0 f th* 
decree should bo excluded, provided‘that days 
on which both copies were being prepared can¬ 
not be doubly excluded, from the computation 
of the period of hmitation. It is immaterial 
whether the period of limitation proscribed in 
bch. 1 to the Limitation Act had expired when 
a copy of the decreo was applied for- I T n 

1924 *>»*• «v, h lL 1925 Al! - 43G - 38 

H 6 n 2 n C r! V ' ^ - 4 - Z - R - 1326 Lah. 529; 

18 O. C. 1 4; A. I. R. 1921 Pat. l)3 ; A / n 

1921 Sm<l 12 ; A. 1. R. 1929 Nag. 2C4 and 

A. I. R. 1928 Nag. 131. Rcl. on; A. I. R 1928 

p. c. 103 Ref ; 7 N. L. R. 67 = 10 I. C. 866? 

Overruled [P 11C C 2] 

Abdul Ra.ak and J! r . R, Pendarkar — 
for Appellant. 

J/. h. Indurlcar for Respondent. 

Order of Reference. 

Macnair. Offg. J. C.-The lower an- 
pellate Court rejected the appeal on the 
ground that it was barred by time. The 

on?!’ e T °/ fc !\ e lower Courfc was passed on 
20th July 1928. The appellant applied 

for a copy of the judgment alone on 
— 4th July and obtained tho copy' on 1st 
September. On 3rd September 1928 he 
applied for a copy of the decree which 
he obtained on 12th October 1928. The 
appeal was filed on 17th October 1928. 
Tho appeal was then in time if the time 
required for obtaining a copy of the 
judgment only plus tho time required for 
obtaining a copy of the decree can he 
allowed to tho appellant. It is how 
ever, not contested that tho time re¬ 
quited for obtaining copies of both 
documents is approximately the same as 
the tun 0 required for obtaining a coi.v 
of the judgment, and if tho time allowed 
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to the appellant is restricted to the time 
required for obtaining copies of the 
necessary docu ments, the appeal must 
be rejected as barred by time unless 
the appellant can show that there was 
sufficient cause for the delay. 

In Parashram v. Likhan (I) it was 
held that if a copy of the judgment 
alone is first applied for it will be neces¬ 
sary for the appellant to explain to the 
satisfaction of the Court why a copy of 
the decree was not applied for at the 
same time : in the absence of a satis¬ 
factory explanation, the time taken to 
obtain a copy of the decree will not be 
excluded in computing the period of 
limitation prescribed for the appeal. 
Drake Brockman, J. C., who decided this 
case, subsequently held in an unrepor¬ 
ted case, Bagma' v. Firm of Jamnadas 
Potdar (2), that in such a case the time 
taken to obtain a copy of decree might 
.also be excluded if both applications 
were filed within the period prescribed 
by law for appealing. 

I find it difficult to follow the reason 
for distinguishing a case where the 
second application is made within the 
period mentioned in Sch. L, Limi¬ 
tation Act. Under S. 12 of the Act the 
time requisite for obtaining necessary 
copies has to be excluded in computing 
'the period of limitation. It cmnot thon 
be said that the period computed in 
accordance with this direction lias ex¬ 
pired even if the period mentioned in 
tho schedule has expired. I think, 
therefore, that tho latter decision 
throws some doubt on the correctness of 
the former decision. In Sampat v. 
Kisan (3), a single Judge, Kinkhcde, 
A. J. C., took a view opposite to that 
taken in Parashram v. Lik'ian (L). The 
•learned Judge relied on reported rulings 
-of tho Allahabad and Bombay High 
Courts and on an unreported case of this 
Court. Mis attention does not appear 
to have been directed to the fact that 
there was a reported ruling of this 
'Court in tho opposito sense. The view 
of Kinkhodo, A. J. C., led to the admis¬ 
sion of First Appeal No. LL3 of 1928, 
Jaigopal v. Digambar (3) and other 
appeals. Tho recent practice of this 
•Court i s to deduct the time taken for 

(1) [1911] 7 N. L. R. 07=10 I. O. 806. 

(2) Second Appoil 'To. 431 of 1915 docidod on 

16th Oetob*r 1910. 

(3) A. I. R. 1929 Nag. 204. 


obtaining a copy of judgment plus the 
time taken in obtaining a copy of the* 
decree. 

Tho quostion is one on which there 
should be an authoritative ruling. An 
appellant should not be left in doubt 
regarding the time by which his appeal 
must be filed. The practice of this 
Court is opposed to tho view taken in a 
published judgment and the Judge who 
delivered that judgment has subse¬ 
quently taken a view which I find it 
difficult to reconcile with it. I consi¬ 
der, therefore, that the question should 
be considered by a Bench of three 
Judges. I therefore refer for the deci¬ 
sion of that Bench the following 
question : 

A party to a decided suit applies for a 
copy of the judgment alone. So-iu time later, 
ho applies for a copy of the decree. He subse¬ 
quently appe\ls. If ho is only allowed the 
time requisite for obtaining a copy of both 
julgmentand decree on a single application, 
his appeal is birred by time. Does S. 12 
authorise tho exclusion from the period of 
limitation the time required for obtaining a 
copy of the judgment by an application for 
such copy plus the tim3 requisite for obtaining 
a copy of the decree by an application for thxt 
copy ?" 

Is the doeision of this question affected by 
the fact that the period mentioned in Seh. 1, 
Limitation Act hid expired * whom ho applied 
for a copy of the decree?” 

Opinion 

Micniir, A. J. C. — The questions 
referred to this Bench are those: 

"(1) A pirby to a decided suit applies for ,a 
copy of the judgment alone. Somi tim3 later, 
lie applies for a copy of the decree. Hi subse¬ 
quently app 31 Is. If he is only allowed tho 
time requisite for obtaining i copy of both 
judgment and decree on a single application, 
his appeil is birred by time. Dojs 3. 12 autho¬ 
rize the oxclusion from tho perio 1 of limitation 
of the time required for obt lining a copy of 
the judgment by an application for such copy 
plus the time requisite for obtiiuing a copy 
of tho decree by an application for tbit 
copy ? 

(2) Is the deoision of this question affected 
by tho fact that tho period mentionod in 
Sch. 1, Lira. Act, had expired whoa ho applic 1 
for a copy of the decree ?” 

Thoy involve tho interpretation of 
tho following clauses of S. 12, Lim. Act: 

“Section 12 (2): In computing tho porio 1 of 
limitition prescrib'd for ail ippial. an applica¬ 
tion for leave to appeal an J an application f->r 
a roviow of judgment, the day on whi h the 
judgment complained of was pronouncoi ml 
tho time requisite for obtaining a cop) of the 
decree, sentence or order appealed from or 
sought to bo reviewed, shall be oxcludoi. 

Soction 12(3) : Whore a decree is appealed 
from or sought to be reviewed, tho time re- 
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quisito for obtaining a copy of the judgment 
on which it is founded shall be oxcludcd.” 

If these clauses are literally con¬ 
strued, the result appears to be that the 
time requisite for obtaining a copy of 
the judgment plus the time requisite 
for obtaining a copy of the decree shall 
be excluded in computing the period of 
limitation prescribed for an appeal. But 
it cannot have been intended that days 
during which both copies were being 
prepared should be deducted twice. It 
seems certain that when application is 
made for both copies at the same time, 
the period to be excluded is only the 
period which elapses before both copies 
are given. It appeal's, then that when 
certain days have been excluded in 
virtue of S. 12 (3), those d ays are not to 
be reckoned as time which can be ex¬ 
cluded under the provisions of S. 12 (2). 
If a copy of the judgment is obtained 
and then a copy of the decree is applied 
for, the question arises whether the 
time taken to obtain a copy of the 
decree can be considered time requisite 
foi obtaining it. The would-be appel¬ 
lant might have applied for a copy of 
the decree when he applied for a copy 
of the judgment and thus have enabled 
the copying of the decree to proceed on 
days which, as they must bo excluded 
as time requisite for obtaining a copy 
of the judgment, cannot be excluded as 
time requisite for obtaining a copy of 
the decree. It can then be urged with 
considerable force that, when consecu¬ 
tive applications are made, the appli¬ 
cant, by failing to utilize for obtaining 
the second copy days which could not 
be recognised as time requisite for 
obtaining it, has caused the preparation 

of the second copy to occupy more than 
was requisite. 

It may, however, be argued with some 
torcQ that it is not possible to state 
with certainty what the clauses do mean 
if literal construction leads to an ab- 
sui< lty, namely, that a deduction of 
two days should be allowod for each 

ay on which both copies were under 
preparation: and that for this reason the 
clauses should be construed literally in 
all cases where such construction does 
not lead to an impossible conclusion. 
It can also bo argued that application 
for copy of the judgmont followed by 
application for copy of the decree is a 
proper procedure, and the time which 


under this procedure is occupied in 
obtaining both copies may be consi¬ 
dered time requisite for obtaining these 
copies, although had another and more 
usual procedure been adopted the time 
occupied would have been less. 

The first question referred to this 
Bench, then, is not free from difficulty, 
and before attempting to consider the 
arguments on either side it is necessary 
to determine whether the point can be 
be considered to be concluded by autho¬ 
rity.^ 

I first consider whether the practice 
of this Court is well defined. In Parash- 

ra f n v. Likhan (1), it was held: 

If a copy of fcho judgmont alone is first 
applied for, it will bo necessary for tbo appel¬ 
lant to explain to tho satisfaction of the Court 
why a copy of the decree was not applied for 
at tho same time; in the absonco of a satis¬ 
factory explanation, tho time taken to obtain 
a copy of tho decree will not bo excluded in 
computing tho period of limitation proscribed 
for tho appeal.*’ 

Drake-Brockman, J. C., who decided 
this case, subsequently held in an un¬ 
reported case Bacjmal v. Firm of 
Jamnadas Potdar (2) that in such a 
case the time taken to obtain a copy of 
decree might also be excluded if both 
applications were filed within the period 
prescribed by law for appealing. With 
the greatest respect I state my opinion 
that this distinction cannot be sup¬ 
ported. Under S. 12 (2), Lim. Act, the 
time requisite for obtaining a copy of 
the decree has to he excluded and it is 
immaterial that the period of limita¬ 
tion would have expired on a certain* 
date if no application for a copy of the 
judgment had been made. The ruling 
in Parashram v. Likhan (I) seems to 
require in all case^ a negative answer 
to the first question referred, but, as 
applied in Bagmal v. Firm of Jamnadas 
Potdar (2) it permits an affirmative 
answer in some cases on a distinction 
which is difficult to follow. After tho 
decision of the latter case this Court 
was left without clear authority for 
decision of the question. 

The practice of this Court for some 
time subsequent to these decisions can¬ 
not ho ascertained, but in recent years 
it appears to have been in all cases to 
deduct tho time taken for obtaining a 
copy of the judgmont plus tho time 
taken for obtaining a copy of the decree. 
In li a mchdndra _v._ Mai/aram (4) it 

(4) A. I. K. 1923 Nug 1317-" “ 
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\\ <\> held that this whs the procedure 
laid down by S. 12, Lim. Act. In Sam - 
pat v. Kisan (3) this view was followed 
an l several other appeals have been ad¬ 
mitted in consequence ot this view, 
-thus the practice of this Court accords 
with an affirmative answer to the first 
•questioi , but is not so well defined as 
to preclude further investigation. 

It is, however, highly desirable that 
unless very strong reason to the con¬ 
trary exists, the procedure of this Court 
should bo consistent with the procedure 
in other High Courts. Their Lordships 
of the Privy Council in J. N. Surly v. 
P. S. Chettiar (5) considered another 
question relating to the interpretation 

of S. 12 (2), Lim. Act. Their Lordships 
stated : 

‘ Even so, however, there would ho a diffi¬ 
culty in dealing with the grammatical con¬ 
struct, on of the words but their Lordships, if 
they had found a consistent course of prac¬ 
tice, would have been disposed to accept the 
construction put upon them by the High 
Court of Rangoon. When, however, the mat¬ 
ter comes to be examined, it is found that 
there have been divergoncios of opinion in the 
soveral High Courts, and that the more pre¬ 
valent opinion is not that which has been 
.taken by the High Court of Rangoon. ” 

It appeals, then, that their Lordships 
would have accepted a certain con¬ 
struction if most of the High Courts 
bad done so. As it was, they did not 
accept the construction. In my opi¬ 
nion, then I should deal with this ques- 
tiOQ id a similar manner. If there is a 
• consistent course of practice in the 
High Courts of this country, a question 
not fiee from difficulty regarding the 
construction of S. 12, Lim. Act, should 

ho decided in accordance with that 
practice. 
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BaJchsh v. Muhammad Ishaq (7) 
and Si I amhan Chetty v. Ramanadhan 
Chetty (8). 

Unauthorized reports indicate that 
a similar view has been taken in other 
provinces. I cite Rajani Kanta Kapali 
v. Kali Mohan Das (9), Rajaravi v. 
Firm Nanhe Mai Lala Mai A. /. R . 
1926 Lahore 529 Din Diyal v. Rame- 
sliar (10), Jadu Nandan Saliay v. 
Ilauuman Sahah ( II) and Harjimal & 

* ons v. Dhanpatmal Deu auchand (12). 

We have not been referred to any 
report other than Parshram v. Likhan 

(I) :n which the opposite view has 
been taken in any province. I con¬ 
sider therefore that the first question 
should ho decided in the affirmative 
with the proviso that days on which 
both copies w’ere being prepared cannot 
he doubly excluded from the computa¬ 
tion, in consonance with the practice of 
all the High Courts of India. 

The fact indicated in the second ques¬ 
tion is not material and the second 

question must he answered in the nega¬ 
tive. 

Jackson, A. J. C.— I agree. 

Sudhecfar, A. J. C, — I also agree. 

Reference a ns we red . 

(7) A. I. R. 1925 All. 43G=47 All. 509. 

(S) [1910] 33 Mid. 256 = 21 M. L. J. 152-4 
I. C. 301 = ( 1910) M. W. N. *141. 

(9) [1917] 21 C. W. N. 217 -33 I. O. 66. 

(10J [1915] 13 O. C. 74—28 I. C. 366=20 L, J. 
159. 

(II) A. I. R. 1924 Patna 113. 

(12) A. I. R. 1921 Sind 42 = 15’S. Tj. R. 16. 
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Now, it cannot bo denied that there 

is a consistent course of practice in the 
High Courts of this country ; it has boon 
held by almost every High Court that 
when separate applications on different 
-dates are made with respect to the 
judgment and decree, the total of the 
pel lods requisite for obtaining the 
the copies is excluded unless the two 
pei iods overlap, in which case the over¬ 
lapping period is subtracted from the 
total. The Indian Law Reports con¬ 
taining rulings to this effect : 

^Tiin appg y. Manjaya (6), Ram zan 

D A. I. R. 1928 P. O. 103=6 Ring = 
55 I. A. 161 (P. C,). 

q ) A. I. li. 1924 Bom. 425 = 18 Bom. 433. 


Findlay, J. C., Macnair and 
Jackson, A. J. Cs. 

M a rot h i —Appellant. 

v. 

Ml. Sona Bai and others — Respon¬ 
dents. 

Misc. Appeal No. 49 of 1928, Decided 
on 18th December 1929, against decree 
of Addl. Dist. Judge, Chhindwara, in 
C. A. No. 3 of 1928, D/- 30th April 1928. 

^ Civil P. C., O. 21, R. 63—Executing 
Court deciding that property be sold sub¬ 
ject to mortgage or lease— Decision comes 

within O 2 1. R. 63: 22 iV. L. H. 91 = 97 /. C. 
178 = .4. I. II. 1926 N<ij. 123, Overruled. 

When a claim that attached properties shouId 
bo sold as subject to a mortgage or loaso has 


1 
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been decided by an exocuting Court tlio provi¬ 
sions of O. 21, R. 63 apply to the decision: 
A. I. R. 1926 Nag. 423, Overruled; J I. R. 
1922 Pat . 408, and 41 Bom. 64, JExpU; 24 Cal. 
563; A. I. R. 1927, All. 593, Re Z. on. [P 119 C 1] 

TV. R. Pnranile — for Appellant. 

V. R. Dhoke and M. R. Pathak —for 
Respondents. 

Order of Reference. 

Macnair, Offg.J.C. —Certain property 
was attached in execution. An objec¬ 
tion was filed on the strength of a lease 
executed by the judgment-debtor. The 
property was ordered to be sold subject 
to the lease rights. The suit out of 
which this appeal arises was instituted 
for a declaration that the property is 
liable to be attached and sold without 
reservation of any right in favour of de¬ 
fendant 1 as the lease was a fraudulent 
transaction. 

It was urged in the lower appellate 
Court that such a suit did not lie. In 
Govincl v. Dheklu (l). It was held that 
an order in an objection case allowing 
the claim of a mortgagee was conclu¬ 
sive and debarred the decree-holder pur¬ 
chaser from pleading that the mortgage 
was without consideration and was not 
properly attested. If this is the case, it 
is clear that O. 21, R. 63, Sch. I, Civil 
P. C., allows the institution of a suit to 
establish the invalidity of a mortgage. 
It is not contested that the result would 
be the same when tlie objection, as in 
this case, refers to a lease. The judg¬ 
ment in Wamandhar v. Kampta Prasad 
(2) is, I find, in accordance with the head 
note which is as follows:' 

A claim to have attached property sold .is 
subject to a mortgage is not a claim to property 
made under R. 59, O. 21, but falls under R. GO, 
of that order, and a rejection of such a claim is 
not conclusive under R. 63.” 

After a careful perusal of this judg¬ 
ment it seems clear that it was not 
merely held that an executing Court 
might decline to decide whether a mort- 
gage was valid and simply order that 
the alleged mortgage should be men¬ 
tioned in the sale proclamation. If 
Wamandhar v. Kampta Prasad (2) j s 
good law, it follows that the decision 
that a m >rtgage was good for the pur¬ 
pose of being entered in a proclamation 
of sale would not entitle the decree- 
holder to institute a suit in order to 
prove that the description in the procla¬ 
mation of sale was incorrect. 

U) A. 1. U„1923 Nag. 282—19 N. U R. 15. 

A. I. R. 1926 Nag. 423=22 N. L. li. 01. 


The decision of the question whether 
the plaintiff wa3 -entitled to bring the 
suit I am considering entails a decision 
of the question which of the two rul¬ 
ings I have cited is correct. It is neces¬ 
sary then to refer the latter question 
to a Bench. 1 frame the question thus: 
When a claim that attached property 
should be sold as subject to a mort¬ 
gage or lease has been decided by 
an executing Court, do the provisions of 
O. 21, R. 63, Sch. 1, Civil P. C., apply to 
the decision ? 

Op inion. 

Macnair, A. J. C — The facts which 
led to this reference are set out in the 
referring order. The question involves 
the interpretation of O. 21, Rr, 58 to 63, 
Sch. 1, Civil P. C. As I propose to lay 
stress.on the fact that R. 62, like Rr. 00 
and 61, gives directions regarding the 
disposal ol a claim made under R. 58, 

I quote these rules omitting the proviso 
fco^and Cl. (2) of R. 58 : 

58 (1) Where any claim is preferred to, or 
many objection is made to, the attachment of 
any property attached in execution of a decree 
on the ground that such property is not liable 
to such attachment, the Court shall proceed :o 
investigate the claim or objection with the like 
power as regards the examination of the claim¬ 
ant or objector, and in all other respects, as if 
he was a party to the suit. 

“ ?9. The claimant or objector must adduce 
evidence to show that at the date of the at¬ 
tachment he had some interest in, or was pos¬ 
sessed of. the property attached. 

“ r >0. Where upon the said inveSiigition the 
Court is satisfied that for the reason stated in 
the claim or objection such property was not, 
when attached, in the possession of the judg¬ 
ment debtor or of some person in trust for him, 
or in the occupancy of a tenant or other person' 
paying rent to him, or that, being in the pos¬ 
session of the judgment-debtor at such time, 
it was so in his possession, not on his own* 
account or as his own property, but on account 
of or iu trust for some other person, or partly 
on his own account and partly on account of 
some other person,-the Court shall make an 
order releasing the property, wholly or to such 
extent as it thinks tit, from attachment. 

61. Whore the Court is satisfied that the 


property was, at the time it was attached, in 
the possession of the judgm ut-debtor as his 
own property and not on account of any other 
person, or was in the possession of some other 
person in trust for him, or in the occupancy of 
a tenant or othor person paying rent to him 
the Court shall disallow the claim. 


i/*.. .. ubio on is sawsnen tuat the 

property is subject to a mortgage or charge in 
favour of some person not in possession, and 
thinks fit to continue the attachmont, it in iv 
rfo s°, subject to such mortgage or charge. 

63. Whoro a claim or an objection is pre¬ 
ferred, the party against whom an order is 
made may institute a suit to establish the 
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riglit which ho claims fco the property in dis¬ 
pute, but, subject to the result of such suit, if 
any, the order shall bo conclusive. ” 

It is admitted before the Bench that, 
where the Court has acted under the 
provisions of R. 62, the decision that 
the property is subject to a mortgage or 
charge in favour of a person not in pos¬ 
session is conclusive, subject to the re¬ 
sult ot a suit instituted under R. G3. 
It is contended, however, that Rr. 58 to 
G2 do not provide for investigation of a 
claim that the property is subject to a 
moitgago in favour of a person who is in 
possession . Rule 58 provides for the 
investigation of a claim on the ground 
that the property is not liable to 
attachment, and a mortgagee is not en¬ 
titled to arguo that the property is free 
from liability to an attachment. In 
Biswanath Patra v. L/ingarai (3), this 
contention was upheld ; but the ruling 
contains little discussion and does not 
refer to previous decisions. 

It appears clear that R. G2 refers to 
investigation of a claim preferred under 
R 58. A mortgagee who is not in pos¬ 
session, then, can prefer an objection 
under R. 58. This makes it impossible 
to hold that a mortgagee in possession 
cannot do so : in view of the provisions 
of R. 62, R. 58 must bo held to direct 
investigation of a claim on the ground 
that all that is liable to attachment is 
the property subject to a mortgage. 
This view was taken in Raj a ram 
Pander/ v. Raghubansman Ternary (4). 
The Judges who decided that case con¬ 
sidered the provisions of the Civil Pro¬ 
cedure C ode, Act 10 of 1882, but those 
provisions are reproduced practically 
without alteration in the now Code. 
The learned Judges referred to the fact 
that the provision which is now R. GO 
authorizes an order releasing the pro¬ 
perty, to such extent as the Court thinks 
lit, fiom attachment. They hold that 
an order that the property would be 
sold subject to a mokarari lease 
effected the release of the pro¬ 
perty to the extent of the mokarar 
interest. A claim that the propert\ 
should be sold subject to a mokarar 
ease was thus a claim that the property 
was not liable to attachment so far as 
the mokarari interest was concerned 
and the provision corresponding to the 
piesonh R. 58 dir ected invest i gat ion o f 

(3) A. I. It 1922 Pat. 408=*1 Put. 159. 

- B) [1897] 24 Cftl. 5G3. 
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such a claim. The same view was taken, 
in Debi Das v. Rup Chand (5). Ash¬ 
worth, J., states at p. 910 (of 49 All.): 

An objection that attached property is sub¬ 
ject to a mortgage is in effect an objection that, 
inasmuch as the wholo bundle of rights in¬ 
herent in or attached to tho property are not 
liable to attachment or sale in execution of 
the decree against tho judgraens-debtor, the 
property should either bo releasod from attach¬ 
ment or tho attachment of tho property should 
only bo continued subject to the mortgage. It 
is not necessary that the objector should ask 
for release of the propetry. It is sufficient that 
he should ask for the contiunation of the at- 
fcaclimoufc being made subject to the mortgage.” 

It was not argued before the Bench 
that the ratio decidendi of TVamandhar 
v. Kampta Prasad (2), was correct. In 
that case Hallifax, A. J. C., held that the 
word claim in R. 58 does not include 
a claim of interest under a mortgage or 
other mere incumbrance. The reason 
given for this decision, if I have fol¬ 
lowed the discussion correctly, is that 
tlie Court is hound to decide whether or 
not any incumbrance should be entered 
in the proclamation of sale and any in¬ 
vestigation into a claim that an incum¬ 
brance exists must be taken to be an 
investigation for this purpose. I res¬ 
pectfully disagree. The fact that the 
Court has to make an investigation in 
oi lei to take action under Rs. G6, if any 
claim under R. 58 is made, does not 
show that, where such a claim is made, 
there is no necessity for the investiga¬ 
tion directed by R. 58. R. G2 cannot 
bo taken from its context and considered 
to be an entirely unnecessary direction 
concerning the procedure to be adopted 
in drawing up a proclamation of sale. 
Hallifax, A. J. C., has referred to Gancsli 
Krishna v. Damoo (G) but in that caso 
all that was held was that the parti¬ 
cular application with which their Lord¬ 
ships wore dealing was not a claim 
under tho provision of tho old Code cor¬ 
responding to R. 58, but was an appli¬ 
cation that tho proclamation of sale 
should be drafted in a particular manner. 

-The learned Judges who decided 
Ganesh Krishna v. Damoo (G), considered 
that an order directing an attachment 
to procoed free from the mortgage claim 
was not an order passed under 8. 282 of 
tho old Codo, corresponding to R. 62. 
Hallifax, A. J. C., did not rofer to this 
opinion. Tiiis opinion doos not affect 

(5) A. I. It. 1927 All. .593—19 All. 90H. 

(6 ) [1917] 41 Bom. G4— 3G 1. C. $27=19 Bom. 

Ij. R. 792. 
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the decision of the case which led to the 
reference before the Bench and probably 
for this reason was not supported in 
argument before us. But it appears 
necessary to consider the correctness of 
( the opinion before answering the ques¬ 
tion referred to the Bench. My res- 

I 

pectful opinion is that, if a ‘mortgagee 
has put forward a claim under R. 58 
and the Court has rejected that claim, 
an order has been made against the 
mortgagee within th9 meaning of R. 63. 
As stated by Ashworth, J., in Debi Das 
v. Maharaj Bup Ghand (5), R. 62 con¬ 
fers by implication a duty on the Court 
jto settle the question, when raised of 
the existence of a mortgage. 

I consider, therefore, that R. 58 con¬ 
templates a claim that attached pro¬ 
perty should be sold subject to a mort¬ 
gage or lease. R. 60 makes provision 
'for a proper order when it is found that 
'the claimant is in possession under a 
valid mortgage or lease: and provisions 
[of R. 63 apply to the order allowing or 
disallowing the claim. The answer to 
the question referred to the Bench is, 
therefore, in the affirmative. 

Findlay, J. C .—1 have had the ad¬ 
vantage of perusing the opinion of 
Macnair, A. J. C., and I concur therein. 

Jackson, A. J C. —I agree. 

R.K. Answer in affirmative. 
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Macnair, Offg. J. C. and Subhedau. 

£a. j. c* 

J airam —Appellant. 

v. 

Jankibai and Respondents. 

Second Appeal No. 302 of 1927, Deci¬ 
ded on 30th October 1929, from judg¬ 
ment of Dist. Judge, Nagpur, D/- 18th 
February 1927, in Civil Appeal No. 187 
of 192G. 

C. P. Tenancy Act (I89S), S. 41—Voi- 
3able mortgage with possession by tenant 

Malguznr buying rights of tenan—He is 
entitlsd to possession even against mort¬ 
gagee: 12 C. P. L. R. 127 and 12 C. P. L. R. 
134, Overruled. 

A malgvi/ir who has bought up th 3 rights of 
an ahsoluto occupancy tenant is entitled to 
possession as against a mortgagee when the 
mortgage is voiablo at the option of the in hlgu- 
^r: 12 C. P L. R. 127 an 1 12 C P L R. 

134, Overruled.; 12 C. P. L. R. 153, Rel. on , 

[P 121 O 1] 

(b) Civil P. C., O. 2, R. 2—Mortgage by 
tenant with possession — Malguzar suing 
mortgagee for declarinj mortgage as void — 
Omission to sue him for possession does not 


bar subsequent suit against tenant and mort¬ 
gagee. 

Where on the tenant mortgaging his holding 
to a stranger with possession the malguzar 
brings a suit against tho mortgagee for declar¬ 
ing the mortgage as bajug void but does not 
sue to evict him, a subsequent suit by th-? 
malguzar against tho tenant and the mortgagee 
for possession is not barred under O. 2, R. 2: 
34 All. 172 and 16 N. 7>. R. 206, Dist. 

[P 120 C 1J 

K. K. Gandhe —for Appellant. 

G. S. Bramharalcshas —for Respon¬ 
dents. 

Order of Reference 

Macnair, Offg, J. C. —Tho plaintitl- 
respondents are tlie malguzars of mouza 
Wadgaon. Defendants 1 to 3 held a field 
in absolute occupancy right and on 5th 
February 1918, they executed a mort¬ 
gage voidable as against .the malguzars 
in favour of tho defendant-appellant. 
The malguzars brought a suit for a dec¬ 
laration thaf tho mortgage was void as 
against them and obtained a decree to 
that effect. It seems clear that, as is 
held in Nakulsao v. Bamadhinsao (l), 
they were entitled to sue for eviction of 
Jairam. Eviction at that time might 
not have been of great benefit to the 
malguzars as the tenants might before 
eviction have been put in possess on by 
the mortgagee, or if not would probably 
have been reinstated in possession 
under the provisions of S. 41 (8), C. P. 
Tenancy Act of 1838. Some years later, 
the malguzars purchased the rights of 
the tenants in the field and they now 
sue for possession of the field. The trial 
Judge held that as the suit was based on 
the sale deed, tho plaintiffs could get 
possession only after paying the amount 
due on the mortgage. In first appeal, 
however, it was held that as tho mort¬ 
gage is not binding on the plaintiffs, 
they were entitled to a decree for pos¬ 
session without payment. 

In second appeal two arguments 
which require consideration are advan¬ 
ced. Other grounds of appeal are not 
pressed. Tho first is that tho suit is 
barred by O. 2, R. 2, tho cause of action, 
so far as Jairam is concerned, has not 
been affected by tho purchase of the te¬ 
nancy rights, the plaintiffs could have 
sued for and claimed possession at the 
time they asked for a declaration: they 
omitted without the leave of tho Court 
to suo for a relief to which they wore 
entitled in respect of tho cause of action, 

(IJ [l‘J16J 12 N. L. R. C. 6U3. 
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namely that Jairam had taken a mort¬ 
gage-deed and entered into possession 
of the field and they cannot now sue for 
the relief of possession." 

1 have not been able to discover many 
decisions on the general Question whe¬ 
ther or not a plaintiff, who obtains a 
declaratory decree, can subsequently sue 
ioi a relief to which be was entitled 
when he filed the former suit. In Bande 
Ali v. Gokrtl Nisir (2), it was held that 
where the former suit was dismissed on 
he ground that the plaintiff was not in 
] ossesssion, the plaintiff could bring a 
subsequent suit for possession. In Deo- 
dhar v. Thakur Nihalsingh (3), the deci¬ 
sion was to the same effect, but stress 
was laid on the fact that the former 
suit had been dismissed on a purely 
technical ground. It is clear that the 
ratio decidondi of these cases docs not 
entirely apply to a case in which the 
former suit was decreed; but, in my 
opinion, it is unnecessary to decide the 
general question which I have stated. * 
In the first place, the cause of action in 
the former suit was the excution of the 
mortgage. It is by no means clear that 
the plaintiffs were bound to ask for 
relief arising from the connected cause 
ot action, namely, that the mortgagee 
had obtained possession. In the next 
.place, tho plaintiffs are now suing for a 
decree for possession which will bind 
the mortgagors as well as the mort¬ 
gagee. They could not obtain such a 
decree when they instituted the former 
isnit and as pointed out, a claim for pos¬ 
session against the mortgagee alone 
might not, if decreed, have given the 
.plaintiffs, what they want, actual posses¬ 
sion of the field. In the suit, out of 
jwbich this appeal arises, it was for the 
defendants to assert and prove facts 
showing that the suit was barred. They 
have not done so, and did not urgo be¬ 
fore the lower appellate Court that that 

• frame of the suit prevented them from 
doing so. On these grounds, therefore, 

I hold that tlie present suit is not bar- 

• red by the provisions of O. 2, lb 2, 
iSch. 1, Civil P. C. 

, The next ground is based upon a rul¬ 
ing. Seth Tj dkh mich and v. j Vho.hu v Bn- 
ghuraj S ingh (4). In that case it was 

Uj llblUj o* All. 17fc=l a 1. c. 164=9 A.B.J. 
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(3) [1020] 16 N. L». R. 200=47 I. C. 00o. 

' (4) [1699J 12 C. P. Li. U. 127. 


held that a malguzar, who knew of the 
mortgage-deed and purchased the rights 
of the mortgagors with the intention of 
avoiding the mortgage-deed, was at¬ 
tempting to commit an open fraud al¬ 
though the mortgage was voidable as 
against him. With the greatest respect 
I express my dissent from this proposi¬ 
tion the mortgagee is deemed to know 
that the mortgage was voidable at the 
option of the malguzar; t the malguzar 
could eject him and retain possession of 
the field if be came to terms with the 
tenant-mortgagor. The mortgagee takes 
the risk of the landlord and the tenant 
coming to terms and depriving him of 
his security and is not, in my opinion, 
defrauded if this occurs. Although this 
ruling was published when the former 
Tenancy Act was in force. It appears 
applicable to the question which I have 
to decide. I, therefore, refer for the 
decision of a Bench the following ques¬ 
tion: 

“Is a malguzar wlio 1ms bought up the 
rights of absolute occupancy tenants, enfcitlod 
to possession as against a mortgagee when the 
mortgage is voidable at the option of the mal¬ 
guzar ?” 

If this question is decided in the 
negative, the decree of the trial Court 
must be restored. Tho plaintiffs have 
only a right of redemption. If it is 
decided in tho affirmative, the plain¬ 
tiffs are entitled to possession against 
the tenants by virtue of their sale-deed 
and against the mortgagee because they 
can treat him as trespasser. 

Opinion 

The question referred for decision to 
the Bench is this: 

Is a malguzar, who has bought up the 
right k of absolute occupancy tenants, entitled 
to pcssession as against a mortgagee when tho 
mortgage is voidable at tbe option of the 
malguzar ?" 

In Seth Lakhmichand v. Thakur Bn- 
ghuraj Singh (4), this question is decided 
in the negative. The ratio decidendi 
was as follows: The malguzar had a 
right to take over the holding at a price 
to be fixed by the Deputy Commissioner 
because no notice of the mortgage had 
been given to him. Had ho so taken it 
over, the mortgagee would have had a 
charge on tho purchase money. Tho 
malguzar, howover, choso to purchaso 
tho holding and to pay tho whole prico 
to the tenant, and so allow him to ob¬ 
tain possession from tho mortgageo 
without affording tho mortgagee an op- 
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porbunity to recover his debt from tho 
purchase price would be to allow him to 
commit an open fraud. 

The same Judge, Obbard, Offg. J. C., 
came to the same decision in Bhaywan- 
(lir v. Narain Babajee (5). The learned 
Judge there stated: 

A blii render by a tenant to the malguzir is 
absolutely void against previous alienations 
where the alienation be properly or improper¬ 
ly made. It is a voluntary alienation which 
is always regarded as fraudulent against bona 
fide purchasers for consideration.” 

In Saiyad Noor v. Ramji Pa til (G), 
Ismay, J. C., expressed his disagreement 
with the view taken in these cases, 
making specific reference to Bliacjwaugir 
v. Narain Babajee (5). It was pointed 
out that this view was in direct conflict 
with tho decision in Diwan Maharajsha 
v. Abheram Gujar (7). 

In our opinion the view takon by 
Ismay, J. C.. is correct. If a mortgagee 
.takes a mortgage in circumstances which 
under the law allow a malguzar to avoid 
It, he does so at his own risk. The Te¬ 
nancy Acts of 1883-1898 expressly pro¬ 
vided that certain transfers should he 
|voidable at the instance of the landlord. 
Tliis provision gave a malguzar the 
power to eject the transferee unless ho 
,was holding as a licensee of tho tenant 
Ihero was no fraud in the malguzar 
exercising the power which was given 
to him by law. The giving of power to 
avoid a tiansfor would ho meaningless 
linloss tho malguzar could clotho him¬ 
self with tho rights of tho -tenant and 
ion pioceed to eject the mortgagee. 

• y l,eicf o>e. answer the question in 
i11 1 o affirmative. 

Reference answered. 




'-• P. Ij. K. 1ST 
\ r ‘[ J ^ c. P. L. It. 158. 

< 7 ) [1838] 11 C. P. I,. K. 5. 


A. I. R. 1930 Nagpur 121 

SumiEDAit, A. J. c. 

II a him i a Appl i cant. 

v. 

J. C (Tammen Non-Applicant. 

, V .. VIK No. 18 Is of 1!)2‘), Decided 
on 1st March 192!). from decree of R, n 

,,; 0 7 '• - c Klge ; AI;o| a. IV- . - Ust October 

a' Suit No - M ' S1 of 1927 

I ^ I to t ioil A r | r 11 / • | r | 

zzt ,o 

pVT-E y xL enU filing np- 

P \, E n nSIOn cannot bo granted. 

An appellant who wilfully Ir-iv,.* n, 

1>ar “ l '“ : ' and Pwentation of hi3 appeal Vo Vhn 

19.10 N/If, 
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last day of tho period of limitation prescribed 
therefor, is guilty of nogligenca and is not en¬ 
titled to an exfconsion of time if somo unex¬ 
pected or unforeseen contingency prevents him 
from filing his appeal within time : 1*2 N. L. R 
171, Foil. [p 121 c 2, P 12*2 0 lj 

J/. 27. Bobdc —for Appl icant. 

Order. This application for revision 
of the deciee of the Small Cause Court. 
Akola, lias been filed four days beyond 
tbe period, settled by the practice of 
this Court, for filing civil revision. The 
delay is sought to bo explained for 
reasons disclosed in the affidavit of the 
applicant and which, briefly stated, are 
that, ho was suddenly attacked by asthma 
and had to leave Akola on 20th Decem¬ 
ber 1928 for Delhi, that ho was detained 
at tho latter place for treatment and 

l^ rned back to Akola on 10th January 
1929, that on the 11th idem he went to 

his pleader, Mr. Gupta, and received 
certified copies of tho judgment and 
decree of the lower Court ^vhich the 
pleader had kept ready, and that he 
came down to Nagpur immediately on 
the 12th idem and filed the application 
for revision on the same day. The ap¬ 
plicant prays that under the circum¬ 
stances stated above the delay be con¬ 
doned because it was unavoidable. 

I, however, find myself unable to 
accept the suggestion that the delay was 
unavoidable. The decree of the lower 
Court was passed on 31st October 1928 1 
and the application for copies was put 
m, apparently by his pleader, on 3rd 
November and the certified copy was 

r I d*\ I i ii./x J L * - - * J 


26 th 


deli\ ored to him as far hack as ^un 
idem The applicant has not explained 
why he took no steps between 2(itli No- 
vember till 20th December when he had 
to leave Akola for Delhi. The delay in 
the presentation of this application could 
vei\ easily have been avoided if steps 
had been takon by the applicant to file 
t ie same before the applicant was attack¬ 
ed with serious illness which may have 
incapacitated him later from taking any 
action in the matter in time. The learned 
advocate for tho applicant states that 
from the very beginning tho applicant 
had intended (o come down here for 
filing the revision in the first wo-k of 

January hut that ho was prevented from 

<lomg so on account of his sn.hlon illness. 

7 , a . S ,;\ R <,OWM ,n Ketlarnath v. Zum -1 

\ Cr . a " ’M'Pcllant, who wilfully 

' nV i i I' 0 , I” C, ’ al a, 'i°n :ln<1 presentation 

(U ( ""’l 1-' X. h. !{. 171-37 I. (J. 503 
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of liis appeal to the last day of the 
period of limitation prescribed therefor, 
is guilty of negligence and is not entitled 
to an extension of time if some unexpec¬ 
ted or unforeseen contingency prevents 
him from tiling the appeal within time. 

T, therefore, decline to condone the 
delay and dismiss the application for 

revision as bled beyond time. 

y.R./r.K. Application dismissed. 
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SlJRHEDAR, A. J. C. 

Punjaj i —Applicant. 

v. 

Jairam and others —Non-Applicants. 

Civil Revn. No. 293-13 of 1928, Deci¬ 
ded on 29th April 1929, from order of 
Second First Class Sub-Judge, Akola, 
D/- 29th September 1928. 

Civil P C., S 2 f 2) — Decision finally de¬ 
termining rights of parties No formal de¬ 
cree— It is still decree and as such appeal- 

able. 

If a decision really determines the rights of 
the parties fully and finally, it is in the eye of 
the law a decree and as such appealable even 
though the Court giving the decision has not 
formally cmbQdiod its result in the form of a 
decree : 20 C. Tj. J . 476 and A, I. R. 1928 

Cal 308, Foil. A. I. R. 1921 Nay. 108 Rtl. on ; 
37 Bom. 480; c 8 Bom. 331, not Foil. [P 123 0 2] 

3/. li. Nit/oyi and G. G. IIaticalne 
for Applicant. 

r. li, Donyrc —for Non-Applicants. 

Judgment. —The facts necessary lor 
the disposal of this application for re¬ 
vision are these ; Mt. Xagai was the 
paternal grandmother of de fei#l ant 
1 Jairam. On L5th February 190G she 
had executed a mortgage of a field in 
favour of one Udebhan wh o in Civil Suit 
No. G78 of 1910, having secured a final 
decree for sale on the basis of the said 
mortgage got tho field sold in execution 
of tho decree and one Shankar purchas¬ 
ed it. By successive transfers tho field 
ultimately came in possession of defen¬ 
dants 2 to 5 

After attaining majority defen¬ 
dant 1 filed Suit No. 122 of 1927 against 
defendant 2 to 5 for \ ossession of tho 
aforesaid field on tho ground that his 
grandmother had no light to mortgage 
it and that tho decree obtained on tho 
basis of that mortgage and the sub¬ 
sequent sales wore not binding on him. 
Tho plaintiff in tho present suit had sup¬ 
plied funds to defendant 1 for tho pur¬ 
pose of that litigation and in considera¬ 


tion thereof defendant 1 had givdn an 
agreement to the plaintiff, the principal 
terms whereof were that defendant 1 
would not compromise that suit with 
defendants 2 to 5, and that when the 
suit was successful ho would convey the 
li eld in dispute to the plaintiff for 
Bs. 100. In default of his carrying out 
the terms of the agreement defendant 1 
had agreed to pay to the pliintiff 
Bs. 1,000 by way of damages. 

The present suit, out of which this 
application for revision arises, was filed 
by the plaintiff in the Court of the Sub¬ 
ordinate Judge, First Class, No. 2. Akola, 
to recover Rs. 1,300 as damages from 
the defendants on the allegation that 
contrary to tho terms of the agreement 
these defendants had compromised tho 
Suit No. 132 of 1927 and caused him 
loss of the field which was worth 
Bs. 1,200. The plaintiff also claimed a 
charge upon tho field for the amount 
claimed and costs of the suit. 

Defendants 2 to 5 resisted the plain¬ 
tiff’s claim on the ground that on 
the facts alleged the plaintiff had no 
cause of action against them. Upon tho 
pleadings the following preliminary 
issues were settled for trial : 

(i) Whether the plaintiff lias any 
cause of action in this suit against any 
of tho defendants ? 

(ii) Whether the plaintiff’s suit for 
damages is maintainable to any extent 
in this Court ? 

Tho lower Court held that as defen¬ 
dants 2 to 5 wore not parties to the 
agreement executed by defendant l in 
plaintiff’s favour on tho basis of which 
tho present suit was brought, and even 
assuming that those defendants had 
knowledge of tho said agreement and 
compromised tho suit they were in n<* 
way liable to tho plaintiff’s claim and 
it, therefore, hold that as against these 
defendants “tho plaintiff’s suit should 
fail.” It further held that the suit was 
maintainable against defendant 1 only 
“for reasonable compensation for work 
done and the costs incurred” by tho 
plaintiff in Suit No. 132 of 192/. 

Tho plaintiff has filed tho present ap¬ 
plication for revision of the aforesaid 
findings of tho lower Court on tho fol¬ 
lowing grounds : 

(l) “That in view of tho allegations in tho 
pleadings and tho relief claimed by the plain- 
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tifl the defendants 2 to 5 could be impleaded as 
defendants in the suit. 

(2) That the lower Court is wrong in holding 
tWat there is no caus -2 whatsoever against de¬ 
fendants 2 to 5. 

(3) That the view of l\w and the reasoning 
adopted by the lower Court is not sound. 

(4) That in the absence of any specific issue 
the discussion of the lower Court regarding 
champertons or invalid transactions was quite 
irrelevant.” 

On behalf of defendants 2 to 5 a pre¬ 
liminary objection has been raised that 
the present application is not maintain¬ 
able against that part of tho lower 
Court’s order which relates to the find¬ 
ing that these defendants are nob liable 
in any way to tho plaintiff s claim. It 
is argued that the order sought to bo 
revised is, in the eye of the law, a de¬ 
cree coming within the definition of that 
term as given in S. 2 (2), Civil P. C., for 
the reason that : 

“it conclusively determines tho rights of the 
parties with regard to all or any of the matters 
in controversy in the suit.” 

It is, therefore, contended that so far 
as the said order has resulted in the 
virtual discharge of defendants 2 to 5 
from the suit, the aggrieved plaintiff 
should have preferred an appeal against 
it to tho proper Court instead of coming 
up to this Court to have it revised un¬ 
der S. 115, Civil P. C. It is also conten¬ 
ded that the order complained of is “a 
rejection of the plaint” so far as those 
defendants are concerned and comes 
within tho purview of tho definition of 
decree and should, therefore, havo been 
appealed against. 

The learned advocate for the appli- 
cant very candidly conceded that so far 
as defendants 2 to 5 are concerned, the 
finding of tho lower Court on the first 
preliminary issue undoubtedly conclu¬ 
sively determines the rights of tho 
parties to all the matters i n controversy 
in the suit and it is, therefore, fully 
covered by tho definition of a decree, lb 
was, however, contended on the authori¬ 
ty of Vamanacharya v. Govmd, A. I. 
li. 1021 Bom. 33, Sakharam v. Sadashiv 
Balshet (1) and Kaluram Pirchand v. 
Ganyaram Sakharam (2), that because 
no decree was formally drawn up by the 
lower Court as a result of its finding, 
the applicant was precluded from pre¬ 
ferring an appeal under S. 96, Civil P.C. 

(1) [1913J 37 Bom. .130 = 1!) iTC. 894=15 liZm 

L. R. 332. 

(2) [1914j S3 Bom. 331=23 l.C. 005 = 10 Bom. 

L. R. 07. 


which alone gives tho aggrieved party a 
right of appeal. According to the view 
taken by the'Bombay High Court in tho 
above cases the drawing up of the de¬ 
cree or the omission to do so must ho 
taken as conclusive on the question whe¬ 
ther tho Court has in fact passed or not 
passed a decree, and that where no for¬ 
mal decree has been drawn up no ap¬ 
peal could be brought under Ss« 96 or 97, 

Civil P. C. 

On the contrary the view of the, 
Calcutta High Court is that if a decision 
really determines the rights of the par-; 
ties fully and finally, it is in tho eye ol 
the law a decree and as such appealable 
even though the Court giving the deci¬ 
sion has nob formally embodied its result 
in the form of a decree : Kamini Dchi v.l 
Pro mot ho Nath (3), Naimuddin v. Tma- 
ni Mondal , A. I. R. 1923 Cal. 308. The 
Calcutta view has been followed by 
this Court in Panduranrj v. Gayabai (4). 
where it is laid down that : 

“a finding, unless it operates in the eye of 
the law as a decree, will not be a decree mere¬ 
ly because the Judgo chooses to make use of a 
printed form entirely inapplicable to that find* 
ing” ; 

and that : 

“conversely, the absence of a formal decree 
will not make an adjudication any tho less a 
decree, if in point of law the adjudication op¬ 
erates as a decree.” 

Following the view of tho Calcutta 
High Court and this Court, 1 hold that 
the applicant in this case should have 
preferred an appeal to the proper Court 
against that part of the order which de¬ 
cided that defendants 2 to 5 were not 
liable to his claim. The present ap-i 
plication for revision is, therefore, en¬ 
tirely misconceived and cannot he en¬ 
tertained. So far as the finding on the 
second issue is concerned, the applicant 
has no case in revision either. Ho will 
havo his remedy of attacking that find¬ 
ing by way of appeal when tho case is 
finally decided as between himself and 
defendant l. 

The applicant’s learned advocate has, 
at the close of the arguments, filed a 
petition praying that the application for 
revision filed in this Court, if held un¬ 
tenable, ho returned to him to ho pre¬ 
sented as an appeal to the Distinct 
Judge, Akola, to which Court tho appeal 
lay from the decision of tho lower Count. 

(3) [1914] 20 G. L. J. 47fi = 27 I. C. 3l7 = l> 
C. \V. N. 755. 

(4) A. I. R. 1921 Nap. 108=17 N. L. R. GO. 
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No precedent lias been cited in support 
of his prayer, but under the peculiar cir¬ 
cumstances of the case, 1 order that the 
certified copy of the grder of the lower 
Court filed in this Court be returned to 
the applicant to enable him to tiio the 
same with the memorandum of appeal 
that ho may choose to file in the Court 
of the District Judge, Akola. It will be 
open to the District Judge, Akola, to de¬ 
termine for himself whether the time 
spent in this Court in the prosecution of 
this application should or should not 
be allowed to the applicant under S. 14, 
Lim. Act. The result is that the appli¬ 
cation for revision fails and is dismissed 
with costs. Pleader’s fee Rs. 25. 

P.N./r.k. Revision dismissed. . 
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Kinkiiede and Staples, A. J. Cs. 

Mt. Goura —Appellant. 


v. 

Shriram —Respondent. 

Second Appeal No. 619 of 1926, Decided 
on 9th February 1929, against appellate 
decree of Dist. Judge, Chhindwara, D/- 
29th September 1926. 

(a) C. P. Tenancy Act (1 of 1920), S. 5 — 

I f n e a rest heir fails to take up tenancy land¬ 
lord is entitled to re enter. 

In the case of an absolute occupancy tenant 
if the nearest heir fails to take up tho fc • nancy 
the malguzir thereupon is entitle! to rj-enter 
And the whole line of more remote heirs need 
not b? exhausted -before the malguzir can 
claim to como in : 2 C. l\ L. R. G; 10 C.P.L.R 
55 and 2 N. L. /?. 101, Ref. [p i- 2 G (J 1J 

(b) C. P. Tenancy Act ( 1 of 1920), S. 1 — 

Absolute occupancy right is tenant right. 

Tho inevitable consequence of of placing tho 
holder of an absolute occupmcy right in tho 
category of a tenant" is to make his enjoy¬ 
ment of the tenant right subject to the accep¬ 
tance by him of the responsibilities attaching 
to that right ill so far as they may ho incicien- 
tal no his position as such tenant towards his 
landlord under tho general liw which must 
go\ ern tho relations of l.mdlord and tenant; G 
N. L . R. G, Ref. [p C 1J 

C) Landlord and Tenant — Ejectment — Suit 
or If interest of landlord as paramount 
ov/ner jeopardised by wrongful entry of 

of*tenant land,ord can 8ue independently 


hero a defendant to a lindlord’a suit 
ojoctincnt does not claim to t 10 ld tlio land u< 
transleroo from or even as a liconsso und r i 
tenant lawfully entitled to possess the |, 
hflt claims adversely to him and where 
person whom tho right to the'tenancy 1 

ouios V tl 8 . Or 1 th0 tim ? does not 

e in -ucli possession, or support it, lio 


liable under law to be ejected by the landlord 
as a trespasser, quite independently of tho 
tenant, if it be shown that his interest as land¬ 
lord and paramount owner is, or is likely to 
jeopardised bv such wrongful entry of tiio tres¬ 
pass r into possession; tho very continuance of 
the trespass on the land against his will, i. e., 
after ho has signified his intention to treat him 
as a trespasser, ought to give the landlord a 
rig lit to institute a suit for ejectment : 1 N.V/ii i. 
L.R. 124; A.I.R, 1922 Nag. 216, Ref. [P 128 C 2] 

M. B. Niyogi and V . R. DJiolce —for 
Appellant. 

B. K . Bose and A l. R . Bohde —for Res¬ 
pondent. 

Order of Reference. 

Findlay, J. C. —An interesting and 
important question relating to the Ten¬ 
ancy' Law of these provinces arises in 
tho present case. The present long 
drawn out litigation is concerned with 
a suit to roeoveV possession of absolute oc¬ 
cupancy and occupancy fields described 
in para. 2 of the plaint. The original 
male-holder was one Govinda, as shown 
in the genealogical table contained in 
tho judgment dated 22nd March 1926, 
of the Subordinate Judge, First Class, 
Chhindwara. After Govind’s death, his 
mother Mt. Hina succeeded to the pro¬ 
perty and remained in possession until 
1920. 

1 may say here that we are only now 
concerned with the absolute occupancy 
fields. Defendant l, Mt. Goura, is the 
sister of tho deceased Govinda, while 
defendant 2 Jairam is Goura’s son. After 
Hiria’sdeath, they remained in possession 
of the proporty, and tho malguzar plain¬ 
tiff sued for their ejectment on the 
ground that they were not tho next re¬ 
versioners of Govinda on the death of 
Hiria. Halli/ax, A. J. C., in Mt. Goura 
v. Shriram (1), reminded tho case for re¬ 
trial for reasons which are clear 
from his judgment, and, in para. 7 

thereof, tho following dictum appears: 

Nio decision that tho malguzar can eject 
Jairam because there are nearer heirs than 
Jairam in existence will be sien to be impos¬ 
sible if it is considered what the decision 
would have been if a nearer heir thin Jairam 
hut not tho non rest, had taken possession and 
Jairam had suod to eject him; the malguzir is 
merely tho last reversioner and comes after 
Jai ram.** 

Superficially, the dictum would seem 
to imply the success of the appellants 
in this appoal, hub both the lower 
Courts have, in their subsequent judg¬ 
ments, a lvanced reasons whv tho view 

~(l) A." 1. U. 11)2(3 Nag. 265. 
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in quostion sboulil not Ijq rogfivdcd fts 
necessarily binding on them. 

An interesting and able argument has 
been advanced by the counsel on either 
side in this Court on the question in¬ 
volved. On behalf of the appellants it 
has been urged that an absolute occu- 
jpanoy tenant occupies a quasi proprie¬ 
tary position: cf: Hag ho v. Sadoo (2). 
It his been suggested, therefore, that an 
■absolute occupancy tenant is practically 
recognized as the proprietor of his land; 
that, therefore, the landlord cannot 
•come in until the whole line of heirs is 
■exhausted and that, until the latter 

evontuality happens, the malguzar's 
right cannot arise. 

On behalf of the respondent it has 
noon urged that the nearest heir Bhag- 
<diand is still alive; that lie had not 
■c aimed the tenancy, that the nearer 
heir excludes the more remote and that, 
therefore, succession cannot open afresh 
again in favour of a more remote heir. 
It would certainly, from one point of 
view, seem anomalous that, if Bhag- 
chand had entered on the tenancy and 
had then proceeded to attempt to transfer 
ms right therein in any manner nob provi- 

W ,°oon S ‘ , G ’ 8ub - S - (l) - C. P. Tenancy 
Act, 1J20, under such circumstances, the 

present respondent would have been en¬ 
titled to come in, as laid down in tho 
subsequent subsections. It must not be 
forgotten, moreover, tint the malguzar 
js in a wholly different position from 
the reversioner who has, at the moment,- 
no interest and who may never succeed. 
The landlord has, from the first, a poten¬ 
tial and an actual proprietary interest 

'n the land in question, and it is 003- 
thafc e ;i T V, liS r infc of view - to argue 

that tho landlord s right to re-enter at 
once arises. 1 find it difficult, however 
to behove that Hallifax, A. J C in the 

vouvirk, "o 7 oI Y,Vs-“„di 

that the language used might sunorlici 

’i m fo, V ,f u,at lla<1 l,0 °o «o, it is 

difficult to understand that bo should 
havo remanded tho case. Obviously if 

that had been Ins final conclusion, ' the 

plaintiffs suit should havo boon dis- 
missed forthwith. 

. 1, therefore, refer to a Bench consist¬ 
ing of J. C. and First A. .1. C.. the fol- 
lowing quostion: 

- *" 1 !i° r ' '' 1 " absol ute occupancy tonant 

il'JOJJ 0 N. L. u. 0=5 iTc. .1297 
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if tho nearest heir fails to take up tho tenancy 

is tho malguzar thereupon entitled to re-enter 

or must th whole lino of more remote heirs 

b9 exhausted before the malguzar can claim to 
come in ?** 

Opinion. 

Kinkhede, A. J. C.— The question 
noted below, which is a mixed question 
of the Tenancy Law relating to an abso¬ 
lute occupancy holding and Hindu Law, 
lias been referred to a Bench for decision 
by an ordor of reference dated 10bli 
October 1928. It runs as follows: 

‘ case of an absoluto occupancy ten¬ 

ant if the nearest heir fails to take up the ten¬ 
ancy, is tho malguzir thereupon entitled to re¬ 
enter or must the whole lino cf moro remote 
heirs be exhausted before tho malguzar can 
claim to come in ?" 

A few undisputed facts need bo stated 
in order to understand the real position 
of the parties in this litigation which 
gave rise to this reference. The plain- 
tilt-respondent is the malguzar of the 
village in which one Govinda held some 
land in absolute occupancy tenant right; 
lie died an umarried minor in 1900, and 
left behind him Mt. Hilda his own 
mother and Mb. Godha his stepmother. 

I ho present defendant-appellants are 
lespectively, Mb. Godha’s daughter and 
daughter s son and thus became the step¬ 
sister and stepsister’s son of the last 
propositus Govinda. Out of them tho 
appellant Jaiiarn is a bhinna gotra 
sapinda or a bandhu of Govinda. The 
absolute occupancy tenant right devolved 

according to the Tenancy Law in force 

in 1000 on his mother- Mt. Hilda 
who was entitled to succeed to him, 
under his personal law, namely, the 
Hindu L/v.v, to tho exclusion of his 
stepmother . Mt. Ghodha, stepsister 
Gojra and stepsister’s son Jairam. Thus 
lit. Ghodha died in 1915 without in- 
heiiting any tenant right from her stop- 
son and consequently transmitted no 
tenant right to the defendants. 

Mt. Iliiia died in Juno 1020 and as a 
necessary consequence thoroof Mt.Hiria’s 
life-estate in the absolute occupancy 
tenant i ight of her son came to an end 
with her death. The absoluto occupancy 
tonant right which was in her hands, 
for the timo being, devolved on Bha«- 
chand who has been found by the 

Courts below to ho tho noarest sapinda 

° *o\ inda, under the provisions of tho 

new renancy Act ol 1920 which has 
nob abrogated tho rule of Hindu Liw 
that to tho nearest sapinda the inhori- 
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fcance next belongs/’ The appellant 
Jairatn, who was admittedly a bhinna 
gotva sapinda could, under the Hindu 
Law, lay no claim to the absolute occu¬ 
pancy tenant light of Govinda in front 
of the sagotra sapinda of the propositus. 
But ever since Mt. Hilda’s death, the 
appellants have managed to hofd exclu¬ 
sive possession of the land in dispute in 
their own light and adversely to Bhag- 
chand, and the latter having been 
excluded from possession and enjoyment 
of the right which devolved on him, 
lor more than two years from the date 
of exclusion, must be held to have lost 
his remedy of a suit to recover posses¬ 
sion of the holding from the present 
defendant-appellants, in view of S. 104 
of the new Tenancy Act of 1920 read 
with Art. 1, Sch. 2 of the said Act. 

Taking advantage of the situation 
thus brought by the failure on Bhag- 
chand’s part to take up the tenancy 
which devolved on him, the plaintiff- 
respondent commenced the present suit 
to eject the defendants as trespassers 
from the land in suit on 3rd January 
1924. The defendant-appellants have 
contested the plaintiffs right to sue on 
several grounds, but the defence failed 
in the Courts helow. ITenco they came 
up in second appeal. The question on 
which the decision of this second ap¬ 
peal hinges, and which is referred to the 
Bench, is whether the failure of tho 
nearest heir of an absolute occupancy 
tenant to take up the tenancy gives the 
landlord a right of immediate i e-entry 
into possession, or he must wait until 
the whole line of tho more remote heirs 
is exhausted. 

My answer to the first part of the 
question is in the affirmative and that 
to tho second is in tho negative. My 
jroasons are as follows: 

Halsbury’s Laws of England, Yol. 1.9, 
para. 767, has the following statement 
of law on the joint of the relation of 
landlord and tenant and how it is 
created or arises: 

“For tho full establishment of tho relation 
of landlord and tenant it is necessary that tho 
tenant should enter on the property: until 
entry he lias no estate, but only a right of 
entry which is known as an inter csso tor- 
mini.’* 

Paragraph 860 of tho samo volume 
also contains the following statement 
of tho law on tho question of entry 
under lease: 


“In order to secure the full legal benefit of 
the lease, the lessee 17311 st perfect his title by 
entr\ Until then he has no estate in tho 
land, hnt only a right, which is known as an 
inter esse termini. The right is assignable,, 
and it can be released by the lessee to the 
lessor. 

The lessee may perfect tho lease by entry at 
any time during the term, and this is not 
prevented by the death of the lessor. If the 
lessee dies before entry, entry may be made 
by his personal representatives or his assigns.” 

The above quotations will show that 
a lessee’s entry on the x>ropeity is of 
the essence for the establishment of tho 
relation of landlord and tenant and for 
entitling the latter to tho full legal 
benefit of the lease. It, therefore, fol¬ 
lows that tho lessee has to take up the 
tenancy by entry into possession. 

The same principle must also apply 
where the lessees interost dovolves on 
his death upon his heir. It is in con- 
sonance with this principle that it was 
ruled in Bukhciria v. Jugal Iiishore(S) t 
that a person on whom the tenant right- 
devolves on succession, has to enter 
upon the land, in other words, he has 
to take up the tenancy. The C. P. Ten¬ 
ancy Act defines a tenant” as a person 
who holds land of another. Therefore,, 
in order that the heir may become a 
tenant under his landlord, he must have 
the estate in the land and not merely a 
right inter eese termini. He must hold 
tho land of tho landlord. The aforesaid 
case al o points out that under the 
Tenancy Act a tenant right is to devolve 
as if it were land; but tho person on 
whom it devolves has, whether ho he a- 
minor or not, certain things to peifoim 
as a condition of his tenancy, and if lie 
is a minor, someone must take up the 
holding on his behalf. If the holding 
is unoccupied, the tenaycy will not be 
preserved for a minor merely because 
being a minor be was unable to occupy 
it or pay rent* 

The principle on which this case pro¬ 
ceeds, is in inv opinion sufficiently wide 
so as to apply to all tenancies in gonoial 
without distinction. 1 seo nothing in 
the C. P. Tenancy Law relating to abso¬ 
lute occupancy bolding which militates 
against it. Tho case Ml. Jauki Bat v. 
Ml. Bona Bni f4), also follows tho samo 
principle. It makes the position still 
clearer by holding flirt her that the poi¬ 
son upon whom tho right devolves L- 

(3) [ 18S7] 2 C. P. Ii. R. fi. 

(1) [1002] 1C> C. P. L. R. 55. 
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nob bound to accept the tenancy but if 
he does accept it he must do so subject 
to its burdens. The principle underlying 
in Bukharia v. Jugal Kishore (3), was 
•quoted with approval in Khan v. 
Jtiaghunath (5), and acted upon so as to 
hold one coheir bound by an ejectment 
decree passed in a suit brought solely 
against his coheir, on the ground that 
the latter alone had taken up the ten¬ 
ancy. The following observations oc¬ 
curring at p. 103 will bear this out: 

“It s30ms to mo that tenants must together 
with the rights which they enjoy uec'pt the 
responsibilities attaching to those rights. 

If a coheir neglects to have his name en¬ 
tered in the jamabandis, if ho takes no osten¬ 
sible part in tho cultivation of tho holding and 
if his very existence is not brought to the 
knowledge of tho landlord, he cannot he heard 
to complain if an order for ejectment or an 
order for sals of tho holding is passed bohind 
his back.“ 

So, an acceptance of the tenancy by 
the heir to whom the same comes by 
descent is absolutely necessary for the 
establishment of the relationship of 
landlord and tenant between him and 
the landlord even under the C. P. Ten¬ 
ancy Act. The appellants rely upon the 
case of Bag ho v. Sadoo (2), as laying 
down a differ 3nt rule for an absolute 
occupancy tenant in view of the history 
of the acquisition or creation of that 
right as given therein. The view that 
the right of an absolute occupancy ten¬ 
ant is a proprietary right and nob a 
tenant light cannot in my opinion bo 
sustained in view of the repeated legis¬ 
lation which classified the holder of 
that right in the category of a “tenant” 
as defined in the Tenancy Act, and nob 
of a proprietor” in the sense in which 
that word is used in the Land Revenue 
Act oi under general law governing 
lights of proprietorship or ownership. 
The inevitable consequence of thus 
placing tho holder of an absolute oc¬ 
cupancy right in the category of a 

tenant is to make his enjoyment of 
the tenant light subject to the accep¬ 
tance by him of the responsibilities 
attaching to that right in so far as they 
may ho incidental to his possession as 
such tenant towards his landlord under 
tho general law which must govern tho 
relat’ons of landlord and tenant. The 
failure, therefore, on the part of Bhag- 
chand to take up tho absolute occupancy 
tenancy in this case when it devolved 
(o) tlGOGJ 2 N. \j. It. 101. 


on*him on Mb. Hilda’s death in 1920, 
prevented the coming into being of the 
relationship of landlord and tenant as 
such between them. This left intact 
the landlord’s light to eject ^the defen¬ 
dants as trespassers on the holdin 
will be seen from the following discus¬ 
sion of the legal principles. 

The next question is what is theofloct 
of a failure to discharge tho responsi¬ 
bility which the law imposes on a 
person inheriting a tonant l ight or in 
whom tho tenant right vests for the 
time being, of entering into possession 
of tho tenancy. If one person is in 
actual occupation ol land and another 
person who is entitled to tho possession 
enters on the land, the entry vests tho 
possession in the person entitled, and 
makes the other person a trespasser. 
Possession acquired by such an entry is 
called constructive possession as by 
virtue of such entry the person entitled 
is deemed to have been in possession 
from the time when his right of entry 
accrued and to remain in possession 
although he does nob continue in actual 
possession: see Halsbury’s Law? ot 
England, Yol. 27, para. L500. A person 
having the right to the possession of 
land acquires by entry the lawful pos¬ 
session of it, and may maintain trespass 
against any person who being in posses¬ 
sion at the time of entry wrongfully 
continues in the land. A trespass is an 
injury to a possessory right, and tho 
proper plaintiff in an action of trespass 
to land is the person who is in actual or 
constructive possession : see Ilalsbury’s 
Laws of England, Yol. 27, para. I49JS. 
The underlying principle seems to he 
that if land is in tho possession of a 
tenant, the tenant and not the landlord 
is the proper plaintiff to sue for trespass 
committed in respect of the land. 

The application of those principles to 
the proved facts of this case gives rise 
to tho conclusion (and 1 think it is tho 
only conclusion doducihlo) that Bhag- 
chand, on whom the right to possess tho 
land had descended, having failed to 
enter, had not acquired any lawful pos¬ 
session over it as a tenant of the hold¬ 
ing. which acquisition alone would have 
precluded the plaintiff from exercising 
his right, as tho paramount owner, to 
eject tho defendants, who were trespas¬ 
sers on Bhagchand’s lesser interest as a 
tenant. Bhagchand, after tho lapse of 
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the two years’ limitation prescribed by 
the Tenancy Law, made it impossible 
for himself to sue to eject the defendants 
as trespassers, or, in other words, to 
maintain action of trespass in his own 

against them. The position 


1 iaht 


hi 'ought about by this inaction is practi¬ 
cally in the nature of a dead-lock. The 
land is usurped by persons who are nob 
the nearest heirs. The nearest heir lias 
made it impossible for himself to sue to 
eject them. The landlord’s rent remains 
unrealized, and a trespasser cultivates 
the land and enjoys the produce. He 
cannot accept rent at the hands of the 
cultivators without prejudicing his own 
interests as landlord because if lie were 


to accept any rent from the trespassers 
in possession that would give rise to the 
inference that either the old tenanev 
continued, or, a new tenancy was 
created in their favour, and that their 
trespass was condoned. To allow 
such a state of things to happen is to 
put premium on trespass, encourage law¬ 
lessness on the part of the remoter heirs 
and even enable them to force them¬ 
selves on the landlord against his will, 
and thus bring about a dead-lock in tlie 
beneficial enjoyment of the rights of the 
landlord or the proprietor of a village. 
Where the landlord’s rights thus stand 
in jeopardy, by reason of the lawless ac¬ 
tion of a trespasser the law cannot be so 
unreasonable as to deny him the right 
to sue to put an end to such a dead-lock 
by ejecting the trespasser. 

A landlord does not as such take a 
tenancy holding, by succession or in¬ 
heritance from the tenant ; ho is the 
paramount owner, and as such he is the 
person in whom the ultimate residue or 
reversion, if 1 may call it, vests. Tie is, 
therefore, interested in seeing that his 
larger* interest, as the ultimate owner, 
and landlord for the time being, in land 
owned by him, but which is styled a te¬ 
nancy holding, is not jeopardised by any 
acts of trespass or depredations by 
wrongdoers who squat on it. I think, 
it is one of the elementary principles of 
law that a landlord is entitled to see 
that tlio smaller interest of a tenant, 
whether carved out of his larger interest 
by contract, or, secured by the statute, 
w hilo,it subsists and is capable or devolu¬ 
tion and lawful enjoyment, is enjoyed, 
by none but the person, in whom the 
tenant light ve c t3 for the time being, or 


to whom, the tenancy law of the pro¬ 
vince entitles the tenant to transfer it 
without reference to the landlord, con¬ 
sistently with tlio personal law of the 
original tenant. This principle ought 
to hold good even where the tenancy is 
taken up once but the tenant is sub¬ 
sequently neglectful of his rights and 
the trespasser inducts himself into pos¬ 
session by reason of such negligence. 

This is the principle on which this 
Court’s decisions in Sahasram v.Sheonath 
(6) and Allibhai v. Shcimrao (7 ), proceed. 
I think the proposition of law laid down 
in them holds good and applies fully to 
the facts of-this case. It, therefore, fol-; 
lows that where a defendant to a land¬ 
lord’s suit for ejectment, does not claim 
to hold the land as a transferee from, or 
even as a licensee under, the tenant law¬ 
fully entitled to possess the land, hut 
claims adversely to him, and where the 
person in whom the right to the tenancy 
lawfully .vests for tlie time being, does 
not acquiesce in such possession, or sup¬ 
port it, he is liable under law to be 
ejected by the landlord as a trespasser, 
quite independently of tlie tenant, if it 
be shown that his interest as lindlord 
and paramount owner is, or is likely to 
be jeopardised by such wrongful entry 
of the trespasser into possession ; tlie' 
very continuance of the trespass on the 
land against bis will, i.e., after bo has; 
signified his intention to treat him as a 
trespasser, ought to give the landlord a 
right to institute a suit for ejectment. 

The failuro on the part of Bhagchand 
to take up the tonancy, which devolved 
on him by succession, within a reason¬ 
able time, was, in itself, sufficient to give 
the plaintiffs a cause of action to sue for 
ejecting tlie defendants as trespassers.' 
The fact that, Bhagchand remained in¬ 
active or was indifferent in regard to 
matter of maintaining an action of tres¬ 
pass against the defendants, for two 
years, and thus lost his remedy of a suit 
to recover possession, furnished an ad¬ 
ditional link to the plaint ill’s cause of 
action which was otherwise complete. I 
am also of opinion that even apart from 
these failures on tlio part of Bhagchand 
tlio landlord had an independent right 
to maintain a suit in ejectment against 
a trespasser. 

(K) [19lrf] 11 N. Tj. K. 124=31 I. C. 303. 

(7) A. I. R. 1022 Nog. 2ir.= 18 N. Li. R. 82. 
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The plaintiff could not be nonsuited 
on the mere ground that the defendant 
Jairam happens to be a bhinna gotra 
sapinda, or a more remote heir of 
Govinda, the propositus. The vesting of 
the tenancy in Bhagchand made him a 
fresh stock of descent for purposes of 
succession. ' I do not know if the defen. 
dants or any of them would be entitled 
to succeed him in case of his death. 
The defendants could not thus by their 
very act of trespass, give themselves 
the legal estate in the land as against 
the landlord, nor could the tenant right 
l)e made thereby to vest in them, or, in 
any of them. Much less can, the mero 
fact that defendant Jairam is a bhinna 
gotra sapinda of the last male-holder of 
the absolute occupancy tenant right bo 
a good defence to the landlord’s action in 
ejectment. The defendants were rightly 
regarded and ojoctod as trespassers upon 
the land. % 


In the view I take of tho general law 
governing the relation of landlord and 
tenant, which, in my opinion, does not 
militate against the provisions of the 
special local tenancy law, it appeal’s un¬ 
necessary for me to go into the difficult 
question as to whether, and, if so, how 
fai S. 2b, Lim. Act, might extinguish 
Bhagchand’s tenancy. It is also un¬ 
necessary to consider tho further aspect 
of tho question whether the extinction 
would enure for the plaintiff’s benefit, 
and enlarge his rights as landlord by 
giving him a right of re-entry on tho 
land or how far.with a combination of 
the doctiines of extinction underlying 
that section and of escheat, his right as 
a landlord would gain further strength 
lor the purpose of ejecting a trespasser 
from his own land on tho ground that a 
subordinate tenuro, which had been 
created, has vanished. 


My answer to tlio reference), tlierefc 
is that tho mero fact that one of t 
defendants is a remoter heir of tho n, 
positus .s no valid defence to tho lar 

ends suit for ejectment against the 

Basing as tho plaintiff did his cause 
action upon tho failure of Bhagcha 
to tako up the tenancy, in his capaci 
of tlie nearest heir of the last absoh 
occupancy tenant Govinda, ho was en 
tied to ro-onter on tho land as agaii 
the trespassers, and that it was not i 
ccssary for him to wait until tho win 
line of remoter heirs was exhausted. 
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Staples, A. J. C.— I approve of the 
opinion recorded by Kinkhede, A. J. C. 
I think the landlord has a right to eject 
the defondants in the case. 

v.B./r.K. Reference answered. 
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Macnair, Offg. J. C. 

Mohammad Khan —Defendant—Appel¬ 
lant. 

Mt. Fatma Bai — Plaintiff—Respon¬ 
dent. 

Second Appeal No. 426 of 1929. Deci¬ 
ded on 11 October 1929, from order of 
Add]. District Judge, Nagpur, D/- 18th 

February 1929, in Misc. Judicial Case 
No. 16 of 1929. 

Limitation Act, S. 12 —According to prac¬ 
tice of Nagpur High Court copying time 
begins to run Irom date on which correct in¬ 
formation is supplied. 

According to practice of Nagpur High Court 
in the casi of an application for copy of the 
judgment and decree, time begins to run not 
from the date on which application compliance 
\%ith which owing to wrong information given 
in it, is impossible is made but from the date on 
which correct information is supplied : S t 
A’o. 2>1 of 11)29 of Nagpur, and M: sc . Judicial 
No. *2.5 oj 192S of Nagpur, Rel. on. S. A. 
A o. 573 of 1929 .of Nagpur, Ref. . • [P 129 C 2] 

IF. B. Pendharkar— for Appellant. 

Order.—Mohammad Khan filed an 
appeal in ,the Court of the Additional 
District Judge, Nagpur : this appeal was 
dismissed on the ground that it was bar- 
) <* 1 by time and that the appellant was 
not entitled to any extension of the pe¬ 
riod of limitation under S. 5, Limita¬ 
tion Act. In second appeal it is urged 
that the appeal was not timo barred. 
Mohammad Khan applied for a copy of 
the judgment and decree of tho first 
Court on 11th August 1928 and was told 
to appear on 18th August 1928. On 
L3th August 1928 it was found that the 
information given in the application was 
wrong : no steps for tho preparation of 
tho copy were taken until lSth August 
192H when the appellant appeared and 
furnished tho required information. 
What is urged before is that tho interval, 
11th August 1928 to 18th August 1928* 
or at least the interval 13th August 1928 
to 18th August 1928 should be held part 

of tho timo requisite for obtaining tho 
copy. 

It is the practice of this Court that 

copying time begins to run from the 
date on which correct information is 
supplied. This hasboon so held in Ashroha 
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v. Dajirao (l) and in Madliorao v. Col¬ 
lector (2 ) If an opposite view were held, 
it would be possible for the appellant to 
delay filing an appeal by putting in ap¬ 
plication for copies, compliance with 
which was not possible. , 

I am referred to a decision of Findlay, 
J. 3., in It ajar am v. Day a ram. (3) The 
decision in that case appears to be based 
on the consideration that the applicant 
should have been informed by the co¬ 
pying department that his application 
was incorrect but was not so informed. 
There is no considered finding that the 
time necessary for obtaining copy begins 
to run when an application, compliance 
with which is impossible, is made. I 
therefore hold that time did not com¬ 
mence to run till 18th August 1929. 

I have next to consider whether the 
appeal should be admitted after the pe¬ 
riod of limitation on the ground that 
any act of the copying department pre¬ 
vented the appellant from tiling the 
appeal within time. It was not the 
duty of the copying department, when 
on 13th August’1928 the application was 
found to be incorrect, to give any notice 
to the applicant who was expected to 
appear within a few days. The failure of 
the applicant to furnish correct infor¬ 
mation in his application then had the 
natural result that copying time did nob 
commence till 18th August 1928. Again 
had the copying staff acted improperly 
it would still be nocessary for the appel¬ 
lant to show that their action prevented 
the filing of an appeal in time. The 
applicant received the copy in ample 
time to enable him to appeal: probably 
ho was careless anl thought that the 
time for copying would bo allowed from 
the day on which he first presented his 
application. It is admitted that if the 
time for copying began to run from 18th 
August 1928 the appeal is barred by 
time. I hold therefore that the appeal 
was rightly dismissed. Tho second ap¬ 
peal is therefore dismissed. 

P.n./r.k. Appeal dismissed. 


(1) Second Appeal No. 227 of 1929. 
f2) Mine. Judicial No. 25 of 1923 docidod 
on )7th April 1929 
(8) Second Appeal No. 573 of 1923. 
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Subhedar, A. J. C. 

Abdulla —Appellant. 

v. 

Ambadas —Respondent. 

Second Appeal No. 240-B of 1927, De¬ 
cided on 28th March 1929, from decree 
of Addl. Dist. Judge, Akola, D/- 10th 
February 1927, in Civil Appeal No. 202 
of 1920. 

(a) Evidence Act, S. 91—Provisions of 
S. 91 are not applicable to permission gran¬ 
ted under C P. Municipal Act, S. 114. 

Tho provisions of S. 91 arj not applicable to 
permission granted by municipality under 
S. 114 for connecting tho private drain with 
th 3 municipal drain [p 13 ^ o lj 

(b) Tort—Negligence — Contributory— Suit 
by J against J) to restrain from discharging 
filthy water into kachcha drain passing in 
front of Ps house — D using the drain with 
permission of municipality—Nuisance due 
mainly to contributory negligence of munici¬ 
pality in not making pucca drain and 
in Qot cleaning existing one — P is not enti¬ 
tled to relief claimed. 

Whore P sues D claiming injunction against 
him to restrain him from discharging filthy 
and waste water from his house into kachcha 
drain passing in front of P s house, he is not 
entitled to thj relief claimed where D uses the 
kachcha drain belonging to the municipality 
with its permission and tho nuisuicc is due 
mainly to the contributory negligence of the 
Municipil Com mitt 0 3 in not making a pucca 
drain or asking P to do it in front of his house 
or at loist in not cleaning the existing one with 
tho result that tho water flowing into it stag¬ 
nate! in front of P j hous 3 : 4 2 Mai. 7 > 0 , Dist. 

[P 132 C 1] 

G. G. IT at value —for Appellant. 

D. T. Many aim urti —for Respondent. 

Judgment. — The following rough 
sketch showing the situation of the 
houses of the parties in the town of 
Akola will facilitate tho comprehension 
of the present controversy : 

(Vide p. 131 for the sketch.) 

The plaintills instituted the suit, out 
of which this second appeal arose, 
claiming injunction against the defen¬ 
dants to restrain them from discharging 
filthy and waste water from their hou¬ 
ses and latrines into a kachcha drain, 
which passed in front of tho houses of 
tho parties alongside tho public road. 
It was alleged that this foul water stag¬ 
nated in front of the plaintiffs’ house 
and caused nuisance to tho plaintiffs. 

Tho defence was that tho kachcha 
drain belonged to the Municipal Commit¬ 
tee and was used with its permission by 
the defendants to discharge their waste 
water into it, and that if the dirty 
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water of the nali stagnated in front of 
the plaintiffs’ house it was because the 
Municipal Committee or the p laintitfs 
did not take care to clean that por¬ 
tion of it which lay in front of the plain¬ 
tiffs’ house. It was denied that fetid 
refuse from the latrines flowed into this 
nali and that the stagnated water caus¬ 
ed any nuisance to the plaintiffs. 

In dismissing the plaintiffs’ suit the 
trial Court recorded the following find¬ 
ings : 

(a) that the water from the defend¬ 
ants’ houses that flowed in the nali was 
not the foul water from the latrine but 
other kind of waste water which was, 
however, not uncontaminated : 

(b) that this water did stagnate in 
front of the plaintiffs’ house and caused 
nuisance ; 

(c) that the plaintiffs, were guilty of 
•contributory negligence bocause they 
did not build the nali in front of their 
house pucca and that neither they nor 
the Municipal Committee cared to have 
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on various grounds some of which are 
identical with those taken in this second 
appeal, but their application for review 
was rejected. The case for the appel¬ 
lants was very ably and vehemently 
argued by Mr. G. G. Hatvalne, pleader, 
hut after giving my best consideration 
to the case, I do not see my way to in¬ 
terfere with the concurrent decision of 
the two lower Courts. It was argued 
that the absence of pleadings and an is¬ 
sue on the point whether the Municipal 
Committee authorized the defendants to 
construct the pucca nali in front of 
their houses and connect it with the 
drains inside their premises so as to 
allow filthy water to flow into the former 
has very soriously prejudiced the plain¬ 
tiffs. In my opinion this complaint is 
not justified. For the reasons given by 
the learned Additional District Judge 
in his order rejecting the review and 
with which I fully agree, it is clear that 
the point was specifically raised in the 
pleadings by the defendants and denied 
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this portion of the nali cleaned so as to 
allow the stagnant water to (1 jw down ; 

(d) that the defendants have not ex¬ 
ceeded the reasonable user of their own 

property and caused any nuisance to the 
plaintiffs directly ; 

(e) that the defendants had a right to 
discharge this dirty water in the public 
drain because they were permitted to do 
so by the Municipal Committee which 
allowed them to construct pucca nali in 
front of thoir houses ; and 

(f) that the defendants did not, for 
the above reasons, commit any action¬ 
able wrong. 

Against the dismissal of their suit the 
plaintiffs appealed to the Court of tho 
Additional District Judge, Akola, who 
concurred in all the aforesaid findings 
of tho trial Court and dismissed tho 
appeal. Before filing their second appeal 
hero, the plaintiffs had filed an applica¬ 
tion in tho lower appellate Court for a 
review of tho judgment appealed agunst 


by the plaintiffs in their rejoinder, and 
evidence was also called by the parties 
on this question and a definite finding 
given by the trial Court in the last poi” 
tion of his judgment in these words : 

The Municip&l Committee by asking defen¬ 
dants to construct a pucca stroet drain and 
allowing defendant 2 to join tho same for tho 
disch irging of surplus wator permitted the de¬ 
fendants to discharge water. Thus the ques¬ 
tion of a right in a tix-piyer to discharge his 
water in th; street gutter is immaterial for tho 
case.” Mk 

It is significant to note that the plain¬ 
tiffs, who wore the appellants, did not 
put forward this complaint in any of 
their grounds of appeal hofore tho lower 
appellate Court, and it • is, therefore, 
clear that thoir complaint is not woll- 
founded. It was next contended that 
since i^. 1 1J, Municipal Act requires per¬ 
mission for connecting a private drain 
with the municipal drain to ho in writing 
and since no such written permission 
has boon placed on tho record by tho 
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defendants such a permission could nob 
legally ho proved by the evidence of D. 
W. No. 3, Mr. Pande, the Sanitary Ins¬ 
pector. This argument is indeed very 
plausible bub has no force for the simple 
reason that the provisions of S. 91, Evi¬ 
dence Act are not shown to be applic¬ 
able to such permissions granted by the 
Municipal Committee. It was also argu¬ 
ed that the evidence of the Sanitary 
Inspector should not be believed when 
there are documents on the record to 
show that the Municipal Committee it¬ 
self took exception to the connecting of 
the defendants’ private drain to the 
public drain. But an effectual reply to 
this argument is tlmt the Courts below 
have chosen to accept one set of evi¬ 
dence in preference to another on a sim¬ 
ple question of fact and it is outside the 
scope of this Court, sitting in second 
appeal, to interfere in such matters. 

The most important contention ad¬ 
vanced on behalf of the plaintiffs was 
that assuming that the Municipal Com¬ 
mittee gave the p el 'nn s M on to the de¬ 
fendants to connect their private drain 
to the public drain, still on the principle 
laid down in the case of Rama Rao v. 
Martha Sequeira (l) the plaintiffs had a 
good cause of action against the defen¬ 
dants for the removal of the nuisance 
on the findings that the defendants’ ac¬ 
tion was causing serious discomfort to 
them. But the facts of the present case 
as found by the Courts below are diffe¬ 
rent from those of the Madras case reli¬ 
ed on by the learned pleader for the 
appellants. In the present case, the 
nuisance is duo mainly to the negli¬ 
gence of the Municipal Committee in 
not making a pucca drain or asking the 
plaintiffs to do it in front of the plain¬ 
tiffs’ house, or at any rate not cleaning 
the existing one with the result that the 
water flowing into it stagnates in front 
of the plaintiffs’ house. Para. 5 of the 
lower appellate Court’s judgment dis¬ 
cusses the evidence which shows that 
water from houses other than the defen¬ 
dants’ houses also Hows into the muni¬ 
cipal drain and contributes to the nuis¬ 
ance complained of by the plaintiffs. In 
the Madras case the nuisance %vas from 
the very inception of the construction of 
the latrine in question and there wore 

~U)~[i919) 42 M ad7T9 6=37~M 7T7.~jT 224 = 10 

M. Jj. W. 147=52*1. G. 92l=(1919) M. W. 

N. G18. 


no con tributary causes for it as is found 
in the present case and for this reason 
the principles laid down in the Madras 
case are inapplicable for the decision of 
the present case. Concurring with both 
the Courts below that the plaintiffs have 
failed to establish a cause of action 
against the defendants, I uphold thel 
decree appealed against and dismiss this 
appeal with all costs. 

P.N./r.k. Appeal dismissed . 
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SUBHEDAR, A. J. C. 

Vithal —Appellant. 

v. 

Laxman —Respondent. 

Second Appeal No. 298-B of 1926, De¬ 
cided on Llth April 1929, from decree of 
First Addl. Dist; Judge, Akola, D/- 28th 
April 1926, in Civil Appeal No. 63 of 
1926. 

Grant — Jagir — Managing jagirdor has 
right to collect available profits and sue co- 
jagirdars for unpaid rents of home farm. 

A managing jagirdar has a right to collect the 
available profits and to make them available for 
distribution among the co-jagirdars and conse¬ 
quently a suit for the assessed rental -of a home 
farm due from co*jagirdar is maintainable : 13 
C. 1\ L. Ii. 48, Ref. [P 183 C 1] 

W. R, Puranilc and IF. B . Pcndharkar 
—for Appellant. 

J/. R. Bobde and jl/. B. Niyogi — for 
Respondent. 

Judgment. —The parties to the suit 
out of which this second appeal arises 
are jagirdars of Babhulgaon in the Akola 
District. The plaintiff, as the manager 
of the jagir, brought an action for the 
recovery of the rent of two fields which 
were once part of the jagir home farm 
but which had been allotted to the de¬ 
fendant in 1902 at the family partition 
and have since been in his exclusive pos¬ 
session. In addition to the rent for the 
years 1922-23, 1923-24 and 1924-25 the 
plaintiff also claimed interest at two per 
cent per mensem onthe arrears and costs 
of the suit. The defendant admitted that 
the assessed rontal was due from him 
hut pleaded that as the practice in the 
past was to adjust this amount in the 
accounts of the general profits of the 
jagir the suit filed was not maintainable. 
The trial Court decreed the claim in tull 
hut the lower appellate Court modified 
tlie decree by disallowing interest and 

costs. 



1930 Mangilal v. Laxmanappa (Subhedar, A. J. C.) Nagpur 133 


Both sides are apparently dissatistied 
by the decree of the lower appellate 
Court because the plaintiff has tiled this 
second appeal claiming interest and 
costs, while the defendant has filed 
cross-objections claiming dismissal of 
the suit. 

On the facts found, viz., that the 
practice pleaded by the defendant was 
proved, that the defendants’ notice in¬ 
viting plaintiff’s attention to this prac¬ 
tice was served on the plaintiff a day 
before he tiled the present suit and that 
no demand was ever made by the plain¬ 
tiff, I think the lower appellate Court 
was perfectly justified in holding that 
the plaintiff was not entitled to the in¬ 
terest claimed and costs of the suit. It 
is likewise clear that the defendant’s 
objection that the suit was maintainable 
was untenable. My attention was drawn 
to the case of Lachmanram v. M unnalal 
(u which states that in the absence of 
any agreement between the parties a 
suit by a lambardar against a cosharer 
to recovor compensation for the use and 
occupation of sir and khudkasht land is 
not maintainable. It was argued that 
the principle of the above case applied 
to the present one and that the plaintiff’s 
suit should be dismissed. But inasmuch 
as the liability to pay the assessed re¬ 
venue was not denied in the pleadings 
in the present case the suit was rightly 
:held to be maintainable, because the 
plaintiff as the managing jagirdar had a 
right to collect all the available profits 
to make them available for distribution 
(among the co-jagirdars. 

The appeal and the cross-objection 
fail and are dismissed, each party bear¬ 
ing his own costs in this Court. Costs 
incurred in the lower Courts will be 

paid as directed by the lower appellate 
Court. 

v.li./u.K. _ Appeal dismissed. 

(1) [1000] 13 C.P.ti.U. 48. 
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SU IillEDAR, A. J. C. 

Mangilal — Applicant. 

v. 

Laxmanappa —Non-Applicant. 

Civil Rovn. No. G8-B of 1928, Decided 
■on 30th April 1929, from judg monfc of 
Second C lass Sub-Judge, Murtizapur, 
D, - 17th Decembor 1927, in Civil Suit 
No. 381 of 1927. 


Civil P. C., S. 24 (4)—Transfer of suit 
from Small Cause Court to regular side — 
Judge trying suit has same powers in award¬ 
ing compensation as Small Cause Court — 
Civil P. C., S. 35-A. 

Whore a suit instituted in the Court of Small 
Cause is subsequently transferred to the regular 
side, the Judge trying the suit must bo doerned 
to have tho same powers as the Small Cause 
Court possessed in tho matter of awarding com¬ 
pensation under S. 35-A. [P 131 C 1] 

G. G. Hatvalne — for Applicant. 

IF. R. Puranik — for Non-Applicant. 

Order. —The plaintiff had filed a suit 
against the defendant in the Small Cause 
Court, Akola. to recovor Rs. 514-L4-0 on 
the allegation that the defendant had 
purchased cotton from him but had not 
paid tho price. The suit was subse¬ 
quently transferred to the Court of the 
Second Class Sub-Judge, Murtizapur. 
The defence was that the full price was 
paid soon after the cotton was pur¬ 
chased and that the plaintiff by false 
representation had bolted away with 
the Tak patbi which tho defendant had 
tendered for plaintiff’s signature. The 
defendant also claimed compensation 
under S. 35-A, Civil P. C. t against tho 
plaintiff for having brought the suit. 

After an elaborate trial the learned 
Sub-Judge found the defendant’s version 
to be true and dismissed the plaintiff’s 
suit holding it to be absolutely false and 
frivolous and awarded Rs. 100 as com¬ 
pensation to the defendant. 

The plaintiff comes up here in revi¬ 
sion and it is contended on his behalf 
that tho lower Court lias not taken a 
correct view of the evidence on record 
and wrongly held the plaintiff’s claim 
as false. I havo read the evidence’ my¬ 
self and am satisfied that the lower 
Court has properly appreciated it and 
arrived at a correct finding. Tho facts 
and circumstances proved in the case 
warrant tho conclusion that tho plain¬ 
tiff’s claim was falso and frivolous and 
I seo no reason to differ from tho lower 
Court in its estimate of compensation 
that lias boen awarded to the defendant 
under S. 35-A, Civil P. C. 

it was also argued that tho lower 
Court had no jurisdiction fo pass an 
order for compensation under S. 35-A, 
Civil P. C., because the jurisdiction con¬ 
ferred upon it for trying Small Causo 
Court cases was only up to Rs. 200 and 
it was nob empowered by the High 
Court to award compensation under tho 
said soctiou. This contention is, how- 
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ever, groundless. The suit was for the 
recovery of Rs. 514-14-0 and was ori¬ 
ginally instituted in tlie Small Cause 
Court, Akola, subsequently it was trans¬ 
ferred to the Subordinate Judge, Second 
Class, Murtizapur and was tried as an 
ordinary Civil Suit. But under S. 24 
(4), Civil P. C., the lower Court was for 
the purposes of this suit a Court of 
Small Causes and must be deemed to 
have possessed the same powers as the 
Court from which the suit was trans¬ 
ferred to it possessed. If the Small 
Cause Court, Akola, had the power, as 
it admittedly had, to pass an order under 
S. 35-A, Civil P. C., the lower Court 
must be deemed to have had a like 
power. I overrule this objection. The 
application for revision fails and is dis¬ 
missed with costs. Pleader’s fee Rs. 25. 

P.N./r.K. lievision dismissed . 
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Jackson, A. J. C. 

Nathmal M aricari —Decree-holder— 
Appellant. 

v. 

Chainsingh —Judgment-debtor — Res- 
ponden ts. 

Second Appeal No. 251-B of 1928, 
Decided on 4th October 1929, from de¬ 
cree of Dist. Judge, Akola, D/- 1st 
August 1928, in Civil Appeal No. 75 of 
1928. 

(a) Pensions Act (23 of 1871), S. 3 — Sum 
payable by Government as compensation for 
forest dues is grant of money or land 
revenue and not pension—Civil P. C. S. 60. 

A sum payable by the Government as com¬ 
pensation for forest dues in respect of Jagir 
land taken over by the Government for forest 
purposes is not a pension but a grant of money 
or land revenue and is not exempted from at¬ 
tachment. (P 134 O 2] 

(b) Civil P. C., S. 53 — Decree simply 
against son but really against assets of 
father d ccfoscd — Compensation in respect 
of forest dues becoming due after death 
of father received by son can be attached. 

Where a decree is passed simply against tho 
sou but is really against the assets r f tho 
father deceased, the compensation in respect 
of forest dues from Government becoming duo 
after tho death of the father and received by 
the son is liable to attachment in execution 
of tho decree: QMad.l (PjC.) RcL on. [P 104 C 2] 

W . B. Pcndharkar —for Appellant. 

V. R. Raj wade and V. N. Bapat —for 
Respondents. 

Judgment.—The question is whether 
a sum payablo to tho respondent, a 
judgment-debtor, by tho Govornmonfc, 
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as compensation for forest dues in res¬ 
pect of jagir land taken over by the 
Government for forest purposes, isj 
exempt from attachment. The learned 
District Judge lias held that the sum is 
exempt from attachment under S. 11, 
Pensions Act, 1871. But that section 
only applies to pensions given for certain 
reasons and this sum is not paid as for 
any of those reasons and does not appear 
to he a pension, hut a “grant of money 
or land-revenue” within the meaning of 
S. 3. 

The respondent argues that, the decree 
not being against him personally hut 
only against the assets of his father in 
his hand, the sum now in dispute is 
not liable to attachment under the 
decree. It is true that the decree is 
simply against the respondent; but the* 
judgement shows that the decree was 
to be against tho assets of the deceased. 
The sum in dispute became duo for 
payment after tho death of the respon¬ 
dent’s father; but I am of opinion that 
it is still liable to attachment under 
the appell ant’s decree. In M uttaj/an 
Chettair v. Sangilr Vira Pandit (l) it 
was held that tho defendant was liable 
for tho debts duo from his father to 
tho extent of the as’sets which descended 
to him from his father, and all the 
light and interest of the defendant in 
tho zamindary which descended to him 
from his father became assest in his 
hand. In tho present case, tho right 
to receive payment annually in respect 
of land taken over by Government is 
clearly part of tho right and interest 
in the family estate that descended 
to tho respondent from his father. I 
allow the appeal and set aside tho order 
of tho lower appellate Court. I fix 

pleader’s feo at Rs. 25/}. 

P.n/r.K. Appeal allowed. 

~Tl) [1883] 6 Mad l= l J I. A. 123=1 Sar. 351 
(P.C.). 
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SUBHEDAR, A. J. C. 

Ram p rasad —A pplieanfc. 

v. 

Kodu —Non- A pplican t. 

Civil Revn. No. 156 of 1928, Decided 
on 2nd March 1929, from order of 2nd 
Class Sub-Judge, Gadarwara, D/- 5th 
March 1928, in Execution Case No. 641 
of 1927. * 


Ramprasad v. Kodu (Subhedar, A. J. C.) 
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(a) Civil P.C., O. 21, R. 92—-Decree-holder 
absent on date of confirmation of sale—It 
is doubtful if his presence is necessary and 
sale must be confirmed under O. 21, R. 92, 
even in his absence. 

On the date fixed for confirmation of sale 
held in execution of a decree,*it*is doubtful if 
the presence of decree-holder is necessary. The 
Court cannot th‘refore dismiss the case simply 
for the reason that the decree-holder does not 
appear. He must confirm the sale under tho 
mandatory provisious of O. 21, R. 92. [P 135 Cl] 

(b) Civil P. C., S. 151 — Execution— Ap¬ 
plication dismissed for default can be res¬ 
tored. 

The Court has inherent powers under S. 151 
to restore to the file the application for execu¬ 
tion dismissed foa default : A. I. R. 1922 Nay m 
2G7, Foil. [P 135 C 2] 

J. Sen —for Applicant. 

Order .—This application for revi¬ 
sion is directed against tho order dated 
5th March 1928, passed by the Subordi¬ 
nate Judge, Second Class, Gadarwara, 
in execution case No. 64L of 1927, refus¬ 
ing to restore the execution proceedings 
to file which were dismissed by him 
for default of tho applicant decree- 
holder on 17th December 1927. Briolly 
stated the facts are that in civil suit 
No. 615 of 19L5 the applicant had ob¬ 
tained a decree against tho non appli¬ 
cant for Rs. 75 as far back as 12th No¬ 
vember 1915, and that in spite of re¬ 
peated applications for execution, satis¬ 
faction of the decree could not be ob¬ 
tained by the applicant. Tho last ap¬ 
plication for execution was made by 
tho applicant on 1st April 1927, and a 
one-third share of a house belonging to 
! tho non-applicant was attached and 
/ sold for Rs. 76, the applicant himself 
/ being tho purchaser. The order sheet 
of tho execution proceedings, dated 
12th November 1927 shows that tho 
case was adjourned to 17th December 
for confirmation of tho aforesaid sale 
on which date the decree-holdor not 
appearing tho case was dismissed for 
default. I doubt if tho applicant’s pre¬ 
sence on that day was at all necessary. 
Tho Court was hound to confirm the sale 
under the mandatory provisions of O 21 
R. 92, Civil P. C. 

However, on 23rd December 1927, an 
application was put in for restoration 
of tho execution proceedings to file on 
tho ground that tho applicant was pre¬ 
vented from appearing in Court on 
17th December as he was required to 
attend upon his sister-in-law who was 
then lying dangorously ill and who in 
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fact died the next day. It was also 
stated that since 12 years had elapsed 
from the date of tho passing of the de¬ 
cree the applicant’s remedy for taking 
out fresh execution was barred. An 
affidavit in support of the allegations in 
tho position was also filed by tho ap¬ 
plicant. The learned Subordinate Judge 
did not disbelieve the affidavit and he 
also conceded that under the autho¬ 
rity of ITarlal v. Narayan (1) the 
Court had inherent powers under S. 
151, Civil P, C., to restore to the file 
the application for execution which was 
dismissed for default. 

in spite of this tho learned Subordi¬ 
nate Judge refused to sot aside the 
dismissal for the reason that the appli¬ 
cant being a resident of Gadarwara 
should have been more careful and 
should have engaged a pleader to put 
in appearance on his behalf. The lower 
Court further thinks that because the 
applicant’s sister-in-law did not die on 
17th December 1927 hut died tho next 
day, the applicant could very well have 
attended the Court at the hearing. The 
learned Judge also finds fault with ap¬ 
plicant’s neg ligence in not putting in 
his application for restoration the very 
next day after the dismissal of the case. 

I regret I am unable to appreciate 
the reasons summarized above which 
led the learned Subordinate Judge to 
pass the order of ’refusal to set aside 
the dismissal which is tho subject of 
this revision application. On the facts 
disclosed in the application and the 
affidavit which have not been dis¬ 
believed by tho lower Court, this was 
pre-eminently a case in which the in¬ 
herent powers vested in a Court for do-< 
ing bare justice to the parties should 
have been oxercised in favour of tho 
applicant. I, therefore, accept tho revi¬ 
sion and sotting aside tha orders of 
tho lower Court dated 5th March 1928 
and 17th December 1927, restoro tho 
execution proceedings to file and direct 
the lowor Court to proceed to dispose of 
thorn according to law. Tho non-ap¬ 
plicant/will pay tho applicant’s costs in 
this Court. Pleader’s foe Rs. 15. 

P.N./r.K. Revision allowed. 


Ramprasad v. Kodu (Subhedar, A. J. C.) 


(1) A. I. R. 1922 Nag. 267 = 13 N. L». R. 152, 
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Pochanna V. Pochanna (Subhedar, A. J. C.) 


1933 
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Subhedar, A. ,T. C. 

• Pock anna — Applicant. 

v. 

P ochanna —Non-Applicant. 

Civil Rovn. Appln. No. 1G4-B of 1928, 
Decided on 2ofch April 1929, from decree 
of Second Class Sub-Tudge, Basim, D/- 

lOtb April 192S, in Civil Suit No. 211 
of 192f». 

(a) Civil P. C., S, 115—Court having juris- 
diction to decide matter before it — High 
Court will not interfere with its order how¬ 
ever wrong it may be on facts or law. 

Simply because tho Court takes a wrong view 
on the facts or law, it cannot be said to have 
acted with any illegality in the exercise of its 
jurisdiction, Thus if the Court has jurisdic¬ 
tion to decide the matter before it the High 
Court will not interofero with its order how- 
c\er wrong it may bo on facts or law, 

^ [P 136 C 2] 

_ (o) C . W ri P - C *’ ° 34 » Rr * 2 and 3 —In 

Central Provinces notice of application to 

make preliminary decree final must be 

given If one is given and not served. Court 

has jurisdiction to set aside final decree 
passed ex parte. 

bo far as the Courts in the Central Provinces 
aro concerned the practice of issuing notice 
cf an application for making the preliminary 
mortgage decree final is firmly established and 
if a notice is issued and not served it will 
surely give the Courts jurisdiction to set 
aside an ox parte decree on the basis of non- 
service of such a notice. [p igg c 2] 

G. G. JJ at value for Applicant. 

S. A. Ghadgay for Non-Applicant. 

Order. The preliminary decreo for 
foreclosure passed against the defendant 
on 1 ltii October 192G was made final on 
Gth August L928 ex parte the defendant. 
On 30th February 1927, the defendant 
bled an application for setting it aside 
on the ground that be was not served 
with notice. The plaintiff alleged that 
though the defendant was present in 
village be bad refused to accept tho 
notice and the application was barred 
by time as the defendant bad knowledge 
of the pi ocooding of the final decree on 
2^th Juno 1927. The lower Court held 
that tho defendant was not sorvod and 
that the application was in time because 
the defendant came to know of the 
passing of the final decree only on 29th 
September 1927, when tho warrant for 
possession came to bo executed. It, 
theiefoio, set aside the ox parte decree. 

Against this order the plaintiff has 
come up to this Court in revision on 
the following grounds : 


“I. That fchb iowar Court having found 
hat the plea of the defendant was absolut 3 iy 
false was wrong in holding that tho defen¬ 
dant did not refuse the notice on 29th June 
1927. 

2. Tha> the lower Court had clearlv mis¬ 
apprehended .and misconceived the evidence 
of the pi‘intiff’s witnesses and has come to a 
wrong conclusion. 


tho lower Court ought to have held 

the defendant's applievtion for setting aside 

the final decree beyond time. 

. That the lower Court has wrongly oxer 

cisel its jurisdiction in setting aside the final 
decree. 

5. That the order of tho lower Court has 

caused much loss and troublo to tho plain¬ 
tiff. r 

I will deal with tbe fourth ground 
first of all, because if it is held that tbe 
lower Court did not exercise its jurisdic¬ 
tion wrongly fcben tbis Court will not 
interfere with tbe order of tbe lower 
Court howsoever wrong it may bo on 
facts or law. It cannot be denied that 1 
tbe lower Court had jurisdiction to en¬ 
tertain the application for sotting aside 
tbe ex parte decree. It bad therefore 
power to decide tbe matter before it 
rightly or wrongly. Simply because it 
may have taken a wrong view of tbe 
facts or law it cannot be said to have 
acted with any illegality in tbe exercise 
ot its jurisdiction. It was next argued 
that since the issuo of a notice a final 
decree is not obligatory under law, the 
fact that one was issued in this case 
and not served would not confer any 
right on tbe defendant to have tho ex- 
parto decree sot aside and tbe lowor 
Court therefore exceeded its jurisdic¬ 
tion in setting aside the final ex parte 
decree. But so far as the Courts in 
these provinces are concerned tho pra¬ 
ctice of issuing notico is firmly ostabli’ 
shod and if a notico is issued and not 
served it will surely give the Courts 
jurisdiction to sot aside an ox parte de¬ 
cree on the basis of non-sorvico of such 
a notico. I bold, thoreforo that there 
was no illegal exorciso of its jurisdiction 
by tho lower Court. 

The first two grounds merely chal¬ 
lenge pure findings of fact which cannot 
bo revised by this Court under S. 1L5, 
Civil P. C. Tho third ground is mis¬ 
conceived. Tho lower Court has cloarly 
found that the defendant came to know 
of the passing of tbe ex parte decree 
ono day prior to the presentation of the 
application- for sotting it aside and. 
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Chandulal v. Motilal (Subhedar, A. J. C.) 
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therefore, the application was clearly 
•within time. 

The application for revision fails and 
is dismissed, pleaders fee Rs. 15. 
P.N./r.K. Revision dismissed. 
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Subhedar, A. J. C. 

Chandulal —Defendant—Applicant. 

v. 

Motilal Bansilal — Plaintiff—Non-Ap¬ 
plicant. 

Civil Ravn. No. 256-B of 1928, De¬ 
cided on 15th April 1929, against order 
of Sm. C. C. Judge, Akola, D/- 23rd 
April 1928, in Sm. C. S. No. 3960 of 
1927. 

Provincial Small Cause Courts Act, S. 17 
—Proviso to S. 17 is mandatory. 

Proviso to 3. 17 is mandatory and it is a 
•con lition precedent to the granting of a new 
-trial that tb3 applicant should, when present¬ 
ing tho application, either deposit tho amount 
•or give security : 2 N . L % R. 2 4 ; 18 Cal. S3 ; 
tlS All. 470 ; 33 All. 4 25 ; 9 Bo n. L. R. 833 ; 
43 Mad. 579 (F.B ) ; 1 P. L % T % 323; 02 /, C 
103 ; A. J, R , 1922 U. B . 18, Rel . on. 

[P 137 C 2] 

G. G. Tlatwalnc —for Appellant. 

G. V. Desk mulch for Respo?ident. 

Order.— The plaintiff had sued the 
defendant in the Small Cause Court, 
Akola, to recover damage in respect of 
forcible removal by the defendant of 
certain hags of grain belonging to the 
plaintiff. The defendant through Mr. 
Chandorkar, pleader, contested the suit. 
On 20th Januaiy 1928 certain witnesses 
were examined including the defendant 
-and case was adjourned to 17th April 
1928 at the request of the parties for 
further evidence. On 17th April 1928 
the defendant and his pleader both re¬ 
mained absent and for want of time tho 
case could not be taken up that day or 
even the next day. On 19th April 1928 
plaintiff examined 3 witnesses and 
closed the case, the defendant remain¬ 
ing absent. Judgment was delivered on 
23rd April 1928 against the defendant. 
On 25th April 1928 tho defendant filed 
an application for sotting aside the ex 
paite docroo, but gave the necessary 
security required by S. 17, Provincial 
Small Cause Courts Act on 23rd Juno 
1928 when notice was issued to th 
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plaintiff to show cause against tho ap 
plication. 

In showing cause tho plaintiff’s 
plea ler stated that inasmuch as no secu¬ 


rity was given by tho applicant at tho 
time whon ho presented tho applica¬ 
tion, the ex parte decree could not ho 
set aside. It was also stated that on 
tho merits the application was also un¬ 
tenable. The lower Court uphold both 
the contentions of the plaintiff non-ap¬ 
plicant and dismissed the application. 
Tho defendant has, therefore, come up 
to this Court in levision. It is con¬ 
tended by the applicant’s learned pleader 
that the proviso to S. 17, Provincial 
Small Cause Courts Act is directory and 
the Courts have got full discretion in 
allowing the security to he taken at any 
time before the application is heard and 
disposed of. But as far back as 1905 it, 
was held by this Court in Umrao Jiwon 
v. Mannumain (1) that the aforesaid 
proviso was mandatory and that it is 
a condition precedent to the granting of 
a new trial that the applicant should, 
when presenting the application, either 
deposit the amount or give security. 
Tho same view has been followed in 
Calcutta, Allahabad, Bombay, Madras, 
Patna and Upper Burma : Jogir Ahir v. 
Bishen Dagal (2) lagan Nath v. Chet 
Ram (3), Chhotey Lai v. Lakhmi Chand 
Magan Lai (4), Somabhai v. Wadilal 
(5) Assan Mohavied Sahib v. Rahim 
Sahib (6), Ram Charitar Ram v. 
TIakim Khan (7), Bishun Dayal v She~> 
Tahal Sahu (8) and Ram Bilas Tarbeni 
Ram v. Jai Singh (9). 

Tt is, therefore, clear that the majority 
of the High Courts take the view that 
the proviso to S. 17, Provincial Small 
Cause Courts act is mandatory and 
must be strictly complied with, and that 
an applicant has got no option of mak¬ 
ing the necessary deposit or giving 
security at any subsequent stage of the 
proceedings. The lower Court was, 
therefore, right in holding that the de¬ 
fendant s application was untenable for 
the reason that he did not furnish tho 

(D U'302J 2 N. Jj. R. 23. 


<2) [1391] 
(3) [190 ; 


IS Cal. 83. 

23 All. 470 -3 A. L. ,T. 318=(l90n) 
A. W. N. 93. 

(1) [1910] 33 All. 125 = 31 I. C. 113 = 11 
A. L. J. 549. 

O) [ 1907J 9 Bom. Ij. R. 883. 

(V) [1920J 43 Mad. 579 = 38 M. L. J. 539 = 11 

\x7*vt W ’ 54 ? = 55 1 - C * 977=(1920) 
M. W. N. 375 (P.B.). 

( 7) [1 >20] l Pat. L. T. 321 = 5G I. 0. 810 = 
U020; P.H.C.C. 20 * 

(81 [1921] G2 I. C. 103. 

[9) A. I. R. 1922 U. B. 191 U. B. R. 117. 
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security at the time of its presentation. 
On the merits too 1 agree with the 
lower Court that the applicant had 
failed to make out a sufficient cause for 
the setting aside of the ex parte decree. 
The application for revision, therefore, 
fails and is dismissed with costs. Plea¬ 
der’s fee Rs. 15. 

P.N./R.K. Revision dismissed. 
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Macnair, Offg. J. C., and Jackson, 

A. J. C. 

Atmaram Bhaivant — Applicant. 

v. 

Collector of Nagpur —Non-Applicant. 
Misc. Petn. No. 14 of 1929, Decided on 
20th July 1929, from order, D/- 29th 
January 1929, reported in A. I . H. 1929 
P. C. 92. 

Civil P. C., S. 152—Appeal to Privy Coun¬ 
cil— Decree of lower appellate Court sub¬ 
stantially altered restoring that of lower 
Court—Clerical error in record can only be 
rectified by His Majesty in Council. 

Whero in appeal to the Privy Council the 
doc re 3 of the lower appellate Court is sub¬ 
stantially altered and that of tho lower Court 
restor 3 d, sine? the djeroe to be executed is the 
d«cree of the Privy Council, any cleric il error 
on the face of the record can only be corrected 
by His M ijesty in Council : A. /, fi. 1914 P, 
C. G5, lief. [P 133 C 1J 

S. A. Ghadgay —for Applicant. 

Order.—Tho applicant desires this 
Court to take certain steps with refer¬ 
ence to a decree of His Majesty in Coun¬ 
cil. On a.reference made to the Addi¬ 
tional District Judge, Nagpur, the appli¬ 
cant was awarded a certain sum as com¬ 
pensation for land acquired by Govern¬ 
ment. On appeal to this Court this sum 
was substantially reduced ; tho appli¬ 
cant appealed to tho Privy Council and 
it was directed that tho order of tho 
District Judge should he restored. 

The first request of tho applicant is 
that a clerical error apparent on the 
face of tho record may ho corrected. It 
is clear from tho opinions expressed by 
their Lordships of tho Privy Council in 
Abdul Majid v. Jawahir Lai (L) that 
the only order which can now ho exe¬ 
cuted is tho order of His Majesty in 
Council ; tho order can then ho amended 
only by His Majesty in Council. Wo 
add that tho Solicitors of tho applicant 
have addressed tho Legal Advisor’s Do- 
paitmont of tho India Office asking for a 
statement in writing regarding tho al¬ 
ii) A.l.R. 1914 L\CrGG=3G All. 350 (L\C.). ~ 
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leged clerical error in order that the 
error should ho rectified. We consider 
that the only course open to the appli¬ 
cant is the one which his Solicitors pro¬ 
posed to take, namely, to ’ask His Ma¬ 
jesty in Council to rectify tho error. 

In view of certain circumstances con¬ 
nected with the procedure of the appli¬ 
cant’s Solicitors we record our opinion 
regarding the existence of tho alleged 
error. Notice was sent to the Collector, 
hut he has apparently considered it un¬ 
necessary that Government should be re¬ 
presented. The order sheet of the Land 
Acquisition Officer (vide p. 6 of the 
paper-book) shows that the award was 
announced on 5th November 1919. S. 16,. 
Land Acquisition Act Lays down that 
the Collector may take possession of the 
land as soon as the award is made. The 
5th November 1919, then might well he 
taken as the date from which interest 
was allowed ; after that date the appli¬ 
cant might not he able to make any use 
of the land as his possession could be 
disturbed at any moment. Government 
has not chosen to oppose this application 
by pointing out any possible reason why 
interost should commence from a date 
subsequent to the delivery of the order; 
if there was any reason, it ought to have 
.appeared in the order. We are, there¬ 
fore, of opinion that 192L was entered 
owing to a clerical error and that tho 
Judge intended to enter “dated 5th No¬ 
vember 19 L9.’’ 

Tho noxt request of tho applicant is 
that an addition should bo made to the 
order regarding, costs passed by this 
Court on tho ground that there is an ac¬ 
cidental omission. For the reasons given 
above tho addition cannot now bo made 
by this Court. 

Wo mention, however, that it is cleai 
that costs wore incurred by tho appellant 
in tho appeal with reference to the exa¬ 
mination of witnesses ; it appears that 
the omission to enter these costs in tho 
record of costs incurrod by the appellant 
was an accidental omission. 

Tho applicant next asks that his costs 
of tho appeal to the Privy Council in¬ 
curred in the Judicial Commissioners 
Court may ho ascertained. Ho does not 
appear to ho aware that certificate to 
tho offoct that ho has incurred an ex¬ 
pense of Rs. 1,562-7-0 in this connexion 
was prepared by tho Registrar of this 
Court on 14th April 1927. If ho desires 
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to challenge the completeness of this 
certificate, he must do so in a separate 
proceeding. 

The last prayer of the applicant is 
that this Court should transmit the 
order of His t Majesty in Council to the 
Court which passed the first decree with 
suitable directions in order that the last 
named Court may execute the order. We 
have ascertained from the applicant that 
he desires transmission of the order as 
it stands. We see no objection to this 
course and direct transmission of the 
order together with a copy of the certifi¬ 
cate of the Registrar to which we have 
referred. 

V.B./r.K. Order accordingly, 
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Maonair, Offg. J. C. 

Anand —Ap pellant. 

v. 

Pandurang —Respondent. 

Second Appeal No. 172 of 1928 Deci¬ 
ded on L8th April ]920 against decree 
of Dist. Judge, Nagpur, D - 8th December 
1927, in Civil Appeal No. 15 of L926. 

C. P. Tenancy Act (11 of 1808) Ss. 34 (5) 
and 35 (4)—Holding left uncultivated with¬ 
out payment of rent for more than two years 
— Holding is deemed to be surrendered—• 
Execution of decree by malguzar by eject¬ 
ment of tenant — No right of forfeiture could 
exist which could be waived. 

W hero a tenant leaves his holding uncultivat¬ 
ed and without paying its rent for a period of 
more than two years his tenancy is deemed to 
have been surrendered under S. 35 (4). The 
malguzir cannot at his option treat the ten¬ 
ancy is still subsisting and make the tenant 
liable for the rent of the subsequent years. 
There is no right of forfeiture in such cases 
which the malguzar can waive and hence it 
cannot be urged that the malguzar by applying 
in execution for ejectment of the tenant waiv¬ 
ed his right of forfeiture. [p 133 C 2] 

K. V. Deoskar —for Appellant. 

M. li. Bobde —for Respondent. 

Judgment.— Tho plaintiff sued for a 
declaration that the defendant’s occup- 
anc > tenure of certain fields has come to 
an end and that tho defendant is not en¬ 
titled to possession of those fields.'There 
are findings of fact that tho tenant left 
his holding uncultivated and tho rent of 
it unpaid for a period of more than two 
years before tho Tenancy Act of 1920 
cimo into force. 

Tho only point which is urged before 
mo is that tho malguzar by applying i n 
execution for ejectment of tho tenant 
waived his right of forfeiture. In my 


opinion there was no right of forfeiture 
which the malguzar could waive. S. 35 
(4), Ton. Act of 1898 states that the 
tenant in the circumstances I am con¬ 
sidering shall bo deemed to have sur¬ 
rendered his holding. By this provision 
the tenant escapes liability for rent 
after the time at which tho surrender is 
deemed to have taken place. The. 
malguzar cannot at his option treat 
the tenancy as still subsisting and make 
the tenant liable for the rent of sub-j 
sequent years. He can, of course again! 
lease the land to the tanant but it is 
clear that he has not done so in this 
case. 

No other ground is urged and the 
appeal is dismissed. Costs on appellant. 

R.K. Appeal dismissed. 
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SUBHEDAR, A. J. C. 

Tretanath —Defendant 2—Appellant. 

v. 

Ajodhyaprasad and another — Plaintiff 
and Defendant 1—Respondents* 

Second Appeal No. 551 of 1928, Deci¬ 
ded on 28th January 1930, from decree 
of Dist. Judge, Raipur, D/- 4th October 
1928, in Civil Appeal No. 33 of 1928. 

& (a) Transfer of Property Act, S. 68 (b) 
—Vendee of mortgagor cannot be made per¬ 
sonally liable for mortgage money. 

Applying the definition of mortgagor as con¬ 
tained in 3 . 58 (a) to the sune word occurring 
io S. 68 (b) it is clear that the purchaser from 
the mortgagor of the mortgaged property can¬ 
not be made personally liable for the mortgage 
monoy under the latter section : 31 All . 63 

(P. C. V, 28 Mad. 208 and 27 M.L.J. 494, Dist. 

[P 111 C 2] 

^ (b) Mortgage “ Substit uted security’’ — 
Docrtine of, enunciated. 

The rule of “substituted security” is based 
upon the principle that the property mort¬ 
gaged has tik'm another shape not by tho tor¬ 
tious action of a pirty who was a stranger to 
the original contract but by the voluntary ac¬ 
tion of the mortgagor himself as by taking an¬ 
other property on partition or by operation of 
law as in the case of (1) compmsition money 
obtained in respect of the mortgage property 
under the Rind A ?quisition Act or ( 2 ) surplus 
sale proceeds of the mortgage property loft 
over, .after satisfaction of the prior mortgage 
debtor (2) pre-emption price obtained on sale 
of the mortgaged holding under the provisions 
of tho C. P. Tenancy Act. Tho doctrine of 
“substituted security” does not extend to cases 
of wrongful conversion of tho mortgage secu¬ 
rity by a person other than tho mortgagor, 
though ho rnay be an assignee of the equity of 
redemption: If. A. 106 (P.C.) and 12 N. L. II. 
90, Ref . [P 142 C lj 
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v <c) Transfer of Property Act, S. 58 — 
Contract of mortgage is essentially personal 
one — Assignment of equity of redemption 
does not create personal liability on part of 
assignee. 

The contract of mortgage is essentially a 
personal one batvveon the mortgagor and tho 
mortgagee. Tho covenant to p\y does not run 
with th 1 - land, so that the mere fact of the as¬ 
signment of the equity of redemption will not 
create a personal liability on the part of the as¬ 
signee. Again, a person who is nob bound by 
tho contract of mortgage or personally liablo 
under it, is not hound to preserve tho mort- 
gage property. The person acquiring the equity 
of redemption whether by sale or adverso pos¬ 
session is not bound to pay Government re¬ 
venue fcp preserve it from sale, but on the other 
hand he may purchase it himself at tho auction 
sale free from tho mortgage: 31 All. G3 (P. C.); 
30 Mad . G7 and 33 Mad. 339, Rol. on. 

[P 142 C 1] 

H. S. Gour and D. N. Choicdhry — 
for Appellant. 

M. B. K i niche de and K. V. Deoskar — 
for Respondent. 

Judgment. — The facts leading to this 
second appeal are shortly these. On 29th 
April 1920 a mortgage deed for Rs. 500 
carrying interest at Rs. 2-8 0 per cent 
per mensem was executed by defendant 
1 in favour of the plaintiff. The mort¬ 
gage property consisted of a dwelling 
house situate at Mouza Arang, Tahsil and 
District Raipur. Defendant 2 purchased 
this house for Rs. 300 on lGth June 1930 
The plaintiff alleged that in 1923 de¬ 
fendant 2 removed the roof and the fit¬ 
tings of the house and the mortgage 
security was thus diminished. He ac¬ 
cordingly filed the present suit for a 
personal decree against defendant 2 for 
Rs. 1,600 duo on the mortgago or in the 
alternative for a foreclosure decree 
against tho mortgaged property. 

Defendant l admitted tho claim but 
defendant 2 denied the mortgage in suit 
and .alleged that it was bogus, cellusivo 
and fraudulent and was executed subse¬ 
quent to his own purchase hut was ante¬ 
dated. Ho denied the removal of tho 
roof and other fittings Hut admitted that 
about two years after his purchase tho 
roof of tho house had fallen down and 
that he had effected no repairs since. 

In the elaborate judgment the trial 
Court found against defendant 2 s con¬ 
tentions and passed a personal decree 
against him for Rs. 1,600 and costs and 
this was confirmed by the learned Dis¬ 
trict Judge in appeal. Defendant 2 has, 
therefore, filed the present second appeal. 

Tho first three grounds of appeal are 


argumentative and challengo pure find¬ 
ing of fact concurrently arrived at by the 
two Courts below regarding tho binding 
character cf the plaintiff’s mortgage. It 
was also argued that the lower appellate 
Court has not given any 'decision on 
issue 1 regarding the execution and the 
passing of the consideration under the 
bond sued upon. But in para. 6 of the 
trial Court’s judgment on a review of 
tho entire evidence adduced in the case 
issue 1 was decided in the affirmative 
and against the appellant. This finding 
was not expressly challenged in the 
grounds of appeal in the lower appellate 
Court and was not probably objected to 
at the hearing of tho appeal, and there¬ 
fore the lower appellate Court did not ex¬ 
pressly consider the point. Having how¬ 
ever, heard the learned counsel for tho ap¬ 
pellant I see no reason to differ from tho 
finding of the trial Court that tho execu¬ 
tion and tho mortgago bond and tho pass¬ 
ing of the consideration thereunder have 
been satisfactorily established. As to 
the bogus nature of the transaction the 
two Courts below have elaborately dis¬ 
cussed tho evidence adduced in tho case 
and arrived at a finding adverso to tho 
appellant. In view of the dictum laid 
dowu by their Lordships of the Privy 
Council in Ramji Patel v. Kishorcsi?Kjh 
(1) this finding of first appellate Court 
upon a question of fact has now become 
final and cannot ho challenged in second 
appoal. 

The next point argued was that tho 
Courts below woro wrong in passing a 
personal decree against tho appellant 
under S. 68 (b), T. P. Act. The section 
in question runs as follows: 

“(a) The mortgagee has a right to suo tho 
mortgagor for the mortgago money in tho fol¬ 
lowing cases only : 

(b) Whore tho mortgagee is deprived of tho 
whole or part of his security by or in conso- 
quenoo of tho wrongful act or default of tho 
mortgagor.” 

It was argued by Dr.Gour, tho learned 
counsel for the appellant, that tho word 
‘mortgagor” in the said section is nob 
intended to moan a subsequent pur¬ 
chaser of tho mortgaged property and 
that no decree for tho ‘mortgago monoy” 
could therefore he passed against such a 
person. llelianco was placed for tho ap¬ 
pellant on tho case of Jamna Das v. 

(1) A. 1. R. 1929 P. C. 190=25 N. L. U. 121 = 

50 I. A. 2S0 (P.Cj. » 
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Ramautar Pandc(2). Bub the case is nob 
a direct aubhoriby for bhe decision of bhe 
point in issue in the presonb case. That 
was a case in which bhe personal liabi¬ 
lity of a mortgagor under S. 90, T. P. 
Act was sought to be enforced against 
the purchaser of the mortgaged property 
and it was hold that it could nob be done 
within the wording of tho said section. 

On behalf of the respondent, Rao Ba¬ 
hadur Kinkhede, advocate, relied on 
two cases cited hy the trial Court in 
para. 9 of its judgment in support of the 
view that the present case came within 
the purview of S. G8 (b), T. P. Act. But 
in my opinion none of these cases is in 
point. In the lirst case Aiyappa Reddi 
v. Kuppusami Reddi (3) the action wa 3 
brought by a mortgagee to recover da¬ 
mages alleged to have been caused 
to him by the defendants wrong¬ 
ful act in cutting down certain trees 
which were comprised in tho mort¬ 
gage security and on account of 
which the mortgage could not recover 
tho whole of tho mortgagee debt by the 
sale of tho residue of the mortgaged 
property. The defendant in this suit 
was merely a tenant-in-common of tho 
mortgaged property and was in no sense 
a representative of the mortgagor en¬ 
titled to redeem the mortgage. The 
suit was, moreover, not one filed to en¬ 
force a claim under S. 68 (b), T. P. Act, 
for the mortgage money due under tho 
mortgage. 

Tho second case relied on is that of 
Ramaknshnama CJietty v.Viuvati G'nengu 
Aiijar (4). The head-note of this ruling 
is very misleading. The facts of tho 
case are not at all clearly stated in tho 
judgment but from a summary thereof 
given hy the reporter it appears that de¬ 
fondant 5, who was tho appellant in the 
High Court, was tho purchaser of the 
equity of redemption at a rent sale. Ho 
had cut and carried away trees on the 
mortgaged property “for tho value of 
which ho was sought to bo made liable.” 
Before suit, however, tho mortgaged 
property had passed from his hands and 
he had, therefore, no right loft to redeem 
the mortgage at tho date of tho suit. 
Whether the suit out of which tho ap¬ 
peal aro3o was to enforce the mortgage 

(2) [1912] 34 All. 03=13 I. G. 304=39 I. A 7 
(P.C.). 

(3) [1905] 2fi Mad. 203. 

(4) [1914] 27 M. L. J. 191 = 33 I. C. 321. 


or merely to recover damages for the 
tho waste of the mortgage security com¬ 
mitted by defendant 5, is nob at all'clear 
but from the fact that this defendant 
was hold personally liable only for the 
value oi the trees cub and removed by 
him and not for the mortgage -money, it 
is obvious that S. 68 (b), T. P. Act, did 
not come into play in the decision of this 
case which must be taken to have been 
decided under the general law of Torts. 

The definition of a mortgagor is con¬ 
tained in S. 58 (a), T. P. Act and apply-' 
ing that definition to the same word 
occurring in S. 68 (b) of the Act it is 
clear boat defendant 2 cannot be made 
personally liable for the mortgage- 
money under the latter section. I there- 
foie hold that the decision of the Courts 
below in passing a decree for the mort¬ 
gage-money against defendant 2 person¬ 
ally under S. 68 (b), T. P. Act are clearly! 
wrong and should he set aside. 

Rao Bahadur Kindhede also wanted 
to support bhe personal decree passed by 
tho lower Courts against the appellant 
by ashing mo to apply to the present 
case the doctrine of '‘substituted secu¬ 
rity as laid down by their Lordships of 
the Privy Council in Baijnatli Ball v. 
Ramojdeen Chowdry (5). His conten¬ 
tion was that because tho appellant re¬ 
moved the materials of the mortgaged 
house and converted them into money 
the mortgage lien fastened upon the 
money thus obtained by the appellant 
in substitution of a part of the mortgage 
secuiity. Tire Courts below having 
found the existing mortgage building to 
be worth Rs. 500 a personal decree for 
tho balance due on the mortgage was 
therefore claimed boro on the basis of 
this argument. On tho authority of 
Vishwanath v. kliankerlal (6) it was 
further submitted that no new cause of 
action arose for such a relief and tho 
plaintiff’s claim was within time under 
Art. L32, Sell. 1, Lirn. Act. 

This argnment is indeed very plausi¬ 
ble bub is certainly untenable. It is 
cloar to me that the doctrine of “sub¬ 
stituted security” as explained hy their 
Lordships of the Privy Council in tho 
case cited has no application to the facts 
found in tho present case. Tho rule is 
evidently based upon bhe principle that! 

(®) 1 l - A. 100=21 \V. R. 233=2 Sutkor 942 
• Sar. 333 (P. C.) 

(0) [1910] 12 N. L. U. 90=31 I. C. 704. 
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the property mortgaged has taken an¬ 
other shape not by the tortious action 
of a party who was a stranger to the 
original contract but by the voluntary 
action of the mortgagor himself as by 
taking another property on partition or 
by operation of law as in the case of (L) 
compensation money obtained in respect 
of the mortgage property under the 
Land Acquisition Act or (2) surplus sale 
proceeds of the mortgage property loft 
ovei, after satisfaction of the prior 
mortgage debt or (3) pre emption price 
obtained on sale of the mortgaged hold¬ 
ing under the provisions of the C. P. 
Tenancy Act. 

I cannot accept as correct the conten¬ 
tion of the learned advocate for the 
plaintiff-respondent that a purchaser of 
the equity of redemption is a re prosen- 
tative-in-interest of the mortgagor for 
all purposes either with reference to the 
original mortgage contractor in relation 
to the mortgaged property. The con¬ 
tract of mortgage is essentially a per¬ 
sonal one between the mortgagor and 
the mortgagee. For instance the coven¬ 
ant to pay does not run with the land, 
so that the mere fact of the assignment 
of the equity of redemption will not 

liablity on the part 
Jamna Das v. Ham 
Again, a person who 
the contract of mort¬ 
gage or personally liable under it, is 
not bound to preserve the mortgage pro¬ 
perty. It has been held that the person 
acquiring the equity of redemption whe¬ 
ther by sale or adverse possession is not 
bound to pay Government revenue to 
pi osei vo it from sale, but on the other 
jhand ho may purchase it himself at the 
auction sale free from the mortgage \ 
Hetif/a Srinivasa Chari v. Gnanaprakasa 
M udaliar (7) and Pujiuyu Subbiah v. 
N. Rami Reddi (8) at pp. 9G3-4. 

In my opinion the doctrine of sub¬ 
stituted security does not extend to 
cases of wrongful conversion of the 
mortgage security by a person other than 
the mortgagor, though ho may be an as¬ 
signee of the oquiOy of redemption. ] 
therefore hold that the value of the 
matoi ials of the mortgaged house torti 
ously lemoved by tho appellant canno 1 
_tioated as substituted socurtity ir 


I 

create a personal 
of tho assignee : 
An tar Pande (2). 
is not bound by 


1 


(7) [1907] 30 Mad. G7. 

(8) [191G] 39 Mad. 959=20 M. L». J. 331 = : 
I. C. 325=(191G) 1 M. W. N. 239. 


his hands entitling the plaintiff mort¬ 
gagee to get a personal decree against 
him in tho present suit which is admit¬ 
tedly one to enforce the mortgage. 

Even though a claim for damages aris¬ 
ing out of tho tortious act of a purchaser 
of the equity of redemption could legally 
ho joined with a claim to enforce the 
mortgage which I think is doubtful the 
periods of limitation for these two sepa¬ 
rate causes of action will undoubtedly 
be different. The claim for damages 
arising out of Tort would be governed 
by Art. 48 or 49, of the Limitation 
Schedule, while the one to enforce the 
mortgage would fall under Art. 132. 
On plaintiff’s own admission the mate¬ 
rials of tho mortgaged house were re¬ 
moved by the appe llant in April 1923 
and therefore the' present suit having 
been tiled on 29th July 1927 the plain¬ 
tiff’s claim for d amages is clearly barred 
by limitation: Tafazul Khan v. Moham¬ 
mad Bakshi Khan (9). 

The result is that the decree appealed 
against is set aside and in lieu thereof 
decree for the amount claimed will be 
substituted in terms of O. 34, R. 2, Civil 
P. C., fixing the time for redemption 
six months hence. As the appellant has 
not wholly succeeded in appeal 1 order 
that each party should bear his own 
costs of tho present appeal. Tho orders 
for costs passed by the lower Courts 
will not be disturbed. 

V.S./r.K. Decree modified. 

(9) [1919J 52 1. G. 300. 
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Mohiuddin, A. J. C. 

Jaqatram —Appellant. 

v. 

Pitai — Respondent. 

Second Appeal No. G15 of 1927, De¬ 
cided on 3rd January 1930, against de¬ 
cree of Addl. Dist. Judge, Bilaspur, D/- 
12th August 1927, in Civil Appeal No. 44 
of 1927. 

Limitation Act, S. 28—Expression “the 
right to such property” includes right to 
joint possession also. 

Tho expression "tho right to such property” 
in S. 28 includes the right to joint possession 
nl 9 o. * A person whoso right to recover joint 
possession is oxtinguishod under Art. 47, can¬ 
not theroforo elude tho operation of Art. 47 by 
framing his suit as ono for damages of his 
sharo of the produce as tho right to claim 
damages i 9 not soparato from the right to claim 


i 


1930 


Bansidhar v. Bairagi 


Nagpur 143 


possession or joint possession . A. I. ft. 1921 
Mad. 24, ReL on . [P 113 C 2] 

G • R . Deo —for Appellant. 

B . (7. Pandit —for Respondent. 

Judgment.—This appeal arises out of 
a suit which the respondent Pitai had 
tiled on 12th August 1926, against the 
appellant, for the recovery of his share 
of village profits, and for his share of 
the produce from 8.26 acres of khudkast 
land, which though sold to the respon¬ 
dent, remained in the possession of the 
appellant. The Court of first instance 
pissed a decree for R 3 . 236-4-0 on ac¬ 
count of respondent’s share of the pro¬ 
duce for the years 1923-24, 1924-25 and 
1925-26, and for Rs. 3 3-15 5 on account 
of village profits. The appellant Jagat- 
ram filed an appeal in the Court of Addi¬ 
tional District Judge, Bilaspur and chal¬ 
lenged the correctness of the decree of 
the first Court regarding Rs. 216-4-0, 
which was calculated on the simo basis 
as mesne profits, for the share of the 
respondent in the Khudkast land. The 

appeal was dismissed on 12th August 
1927. 6 


The appellant had eight annas share in 

raouza Parsola, out of which he sold six 

annas to the respondent Pitai, by means of 

a registered sale deed dated 13th August 

1917. There was soma dispute between 

the parties in the year 1921 about the 

home-farm lands which the respondent 

claimed on account of his purchasing six 

annas share in the village, and action 

undei S. 145, Criminal P. C., was taken, 

at the instance of the local police, in the 

Court of Sub-Divisional Magistrate, Mun- 

geli, who passed an order on 23rd Febru¬ 
ary 1922 : 


“concerning the homHinn Lands comprise 
within six share of mou/n PjkrsoiV’ 

and declared that the appellant Jagat 
ram was in possession of the fields an 
was entitled to retain such possessio 
until oustod by duo course of law. N 
suit for the rocovery of the khudka= 

ill 'oo'f 1 corn prised in the ordc 

dated 23rd February 1922 was inst 

tutod, and this suit for the recovery c 

mesne profits or cultivating profits c 

damages for the yeirs 192 3-21, 1921-9 

1926 1923 * 26 WJ ' 3 IUed ° n 12t '‘ Au «* U! 


The lower appellate Court in para. 5 
of its judgment has observed that though 
the claim for Khas possession barred 
under Art. 47, Sch. 1 , Liu. Act, the 
clum for joint possession is not barred 


and therefore there is no bar to the 
claim for damages. The order under 
S. 145, Criminal P. C., was passed on 
23rd February 1922, and the unsuccess¬ 
ful party ought to have filed a suit under 
Art. 4/, Lim. Act, on or before 23rd Feb¬ 
ruary 1925 to recover the property, com¬ 
prised in the order. No such suit was 
filed in this case, ana therefore the res¬ 
pondent’s right to possession was extin¬ 
guished under S. 28, Lim. Act. On failure 
of the unsuccessful party to sue to get 
rid of the order within throe years under 
Art. 17, Lim. Act, the person in posses¬ 
sion a iquired a title to the property 
under S. Lim. Act. The expression 
the right to such property” in S. 28,1 
ljim. Act, as pointed out in Wtchamma v. 
Bapiay (L), must include the right to 
joint enjoyment also. As the right to' 
possession was extinguished, the right to 
claim joint possession was also gone. 

The light to claim damigos is not 
separate from the right to claim posses-l 
sion or joint possession and therefore the 
respondent had no subsisting right to 
claim bis sbaie of the produce of those 
fields, whose possession he could not re¬ 
cover. The respondent cannot elude 
the operation of Art. 47, Lim. Act, byj 
flaming lirs suit as one for damages of 
his share of the produce. Though in 
this case the right of the respondent was) 
extinguished in 1925, the extinguishment 
takes elTect retrospectively, and there¬ 
fore he cannot maintain a suit for re¬ 
covery of his share of the produce deri¬ 
ved by th 3 appellant from the land, be¬ 
fore the extinguishment of the right. 
The claim is not maintainable and is 
accordingly dismissed. The appeal is 
allowed, pleader’s fees Rs. 15. The res¬ 
pondent will get his costs on Rs. 38-15-5 
in the Iiist Com t, and will pay the costs 
incurred by the appellant in this Court 
and the Courts below on Rs. 2 3G-4-0. 

P.N./R.K. Appeal allowed. 

(I) A.I.R. 1J21 Mad. 2l = ll Mad. 131 . ~ 
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Mohiuddim, A. J. C. 

Bansidhar and others— Appellants. 

v. 

Bairagi and arcoNter-respondents. 
Second Appeal No. 229 of 1928 Do- 
cided on 23rd Decoinbor 1929, against 

« ocreo of Dist. Judge, Hoshangabad. 
D,, - 31st January 1928. 
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(a) C. P. Tenancy Act (1920) S. 96— 

i«T* 1> ' 

l rees. 

Th word “Press” in S. 1)6 does not refer to 
pains trees only but refers to nil trees on which 
lac can be propognted. [p 144 (J 2 ] 

(b) C. P. Tenancy Act (1920) Sch. 2, 
Art. 1 Trees do not constitute holding or 
pertion of holding - Non-exercise by tenant 
of his right under S. 96 to propogate lac for 
more than two years does not extinguish it. 

TTAes do not constitute holding or a portion 
of a h< lding and therefore the period of limita¬ 
tion laid down in Art. 1 does not apply to them. 
Where therefore fconaot does not exercise tli 3 
right under S. 96 to propagate lac for more 
thin two years and malguzar propogates lac 
during that period, the tenant’s right is not 
extinguished. [p 144 C 2 ] 

<7. Sen —for Appellants. 

A. V. Khare — for Respondents. 

Judgment. —This appeal arises out 
a suit which the plaintiffs, who are the 
raalguzars of tnouza Dangarhai had fil^cl 
in the Court of Sub-Judge, First Class, 
Hoshangabad, against the defendants, 
who are the tenants of the same village, 
for a declaration that they have a right 
to piropagato lac on kusum trees which 
stand in defendants’ occupancy fields, 
and that the defendants have no such 
right. The defendants disputed the 
maiguzars’ right to grow lac on kusum 
trees in their holding and relied on S. 96, 
C. P. Tenancy Act, in support of their 
right. The plaintiffs also urged that 
the defendants’ right if "any, was extin¬ 
guished under Art. I, Sch. 2, Tenancy 
Act, because the plaintiffs wore in 
adverso possession from 1920 upto 
August 1926. 

The Court of first instance held that 
the defendants were in possession of the 
trees in question, that this suit for mere 
declaration maintainable, that S. 96, 
C. P. Tenancy Act applied to kusum and 
other trees so far as the right to propa¬ 
gate lac on those trees was concerned, 
that there was no extinction of defen¬ 
dants’ right, and dismissed the suit. 
The plaintiffs had filed an appeal in the 
Court of District Judge, lloshangahad, 
and the appeal was dismissed on 3Lst 
Junuary 19k8. 

The following two grounds were pres¬ 
sed for consideration in this Court : 

(1) That tho lower appellate Court has not 
proporly construed S. 9G, C. L\ Tenancy Act. 
That on a correct interpretation, it ought to 
have hold that tho word trees in tho holding 
oesuring in th? section after l\ilas trees must 
by necessary implication mean nud include 
only Palas trees. 

(2) That the lower appellate Court erred in 


thinking that ulio rule limitation laid down in- 
Art. 1, Sch. 2, was not applicable to the case.” 

lb was argued on behalf of the ap¬ 
pellants that the expression ' trees in 
the holding” at the end of para. 1, S. 96 v 
Tenancy Act, referred only to i?alas trees 
which were specified just* before and in 
the same sentence, and was not intended 
to include kusum and other trees. It is 
quite clear from a perusal of S. 96, that 
1 y that section tho tenant was given 
the samo right in pialas trees in his 
holding which wo already had in tho 
holding and in addition to this, the right 
to propagate lac on trees in the holding 
and to take the produce thereof was 
also conferred on him. The word “trees” 
at the end of the paragraph do not refer 
to pal as trees only hut refer to all trees 
on which lac can be propagated. 

It was next contended that the right 
to grow lac on kusum trees was barred 
under Art. 1, Sch. 2, Tenancy Act, as 
tho defendants did not exercise that 
right for more than two years, after it 
was conferred on them by Act 1 of 1920. 
Art. 1, Sch. 2, Tenancy Act, lays down 
a period of limitation for possession of 
a holding by a person claiming to be a 
tenant lrom which he has been dispos¬ 
sessed or excluded from possession by 
any perron. Holding, as defined in S. 2 
(1) of tho Act, means a parcel of lapd 
held by a tenant of a landlord under one 
lease or one set of conditions; and land, 
as defined in sub-S. (6) of tho samo sec¬ 
tion, means land which is lot or occu¬ 
pied for agricultural purposes or for pur¬ 
poses subserviant thereto, and includes 
the sites of buildings appurtenant to 
such land. Trees do not constitute a 

1 

holding or a portion of a holding, and 
therefore tho period of limitation laid 
down in Art. 1, Sch. 2 will not apply! 
to them. The malguzar cannot acquire 
tho right of propagating lac on tho trees, 
in the holding of a tenant, by propaga-| 
ting lac for more than two years on 
those troos. Art. 1, Sell. 2, Tenancy Act 
does not apply to kusum trees, and there¬ 
fore the right of tho dofondants to pro¬ 
pagate? lac has not been extinguished. 
Tho appeal therefore fails and is dis¬ 
missed with costs. Ploador’s foes Rs. 50 

P.N./r.K. Appeal dismissed. 
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Prideaux, A. J. C. 

P unamchand Aina rch and Mancadi — 
Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 27-B ol 1928* 
Decided on 12th September 1928. 

Criminal P. C., S. 237—Accused charged 
with substantive offence only—Conviction 
for abetment is legal if on facts both 
charges could be sustained 

A porsou charged with substantive offence 
may bj convicted of abetment although the 
ofienco of abetment was not separately charged 
against-him provided on the facta charged the 
two charges, namely, the commission cf the 
substantive offence and abetment coukl bo 
framed: 23 JM. L. J. 722, Rel. on ; 33 Mad. 

264 and A. I. R. 1927 Cal . 63 cf. [P 148 C 1] 

H. S. Gour —for Appellant. 

G . P. Dick — for the Crown. 

Judgment. —In Civil Suit No. 2GG 
of 1924 on the file of the Sub-Judge 
No. 2, Yeotmal, Udobhan son of Ma- 
dhoji sued Mt. Tulja wife of Narayan, 
an * Nenuram son of Jogidas Marwari, 
on a contract ^alleged to have been en¬ 
tered into with the plaintiff by defen¬ 
dant 1 for the sale of her two fields 
Survey Nos. 9 and 42 of mouza Kotamba. 
These fields were said to be inherited 
by the* woman on the death of her 
mother Mb. Mukti. She was to sell for 
Ks. 1,100 and was alleged to have execu¬ 
ted a souda-ohitti on 24th February 
1924, having received Its. 1,000, and 
agreeing to execute the sale deed with¬ 
in a month. She failed to do so. Sho 
was said to have executed a bogus salo- 
deed in defendant 2’s favour on 12th 
April 1924, of the same fields. The 
plaintiff sued for specific performance of 
the contract of sale on payment of 
Ps. 100, the balanco of the considera¬ 
tion. 

For defendant 1 it was contended 
that on the death of her father Zingu, 
who owned the fields Survey Nos. 42 and 
9, about 27 years ago his widows Dooki 
and Mukti onjoyod this land till their 
death. Deoki sold Survey No. 42 to 
Narayan and Tukararn 18 years ago and 
Mukti, i. e., defendant Fs mother, sold 
Survey No. 9 to Bhagoo Bhamti about 
25 years ago. Defendant l was the solo 
heir of her father Zingu on the doatli of 
his widows and defendant 2 fraudu¬ 
lently got a sale deed from her on 12th 
April 1924, without giving her any 
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writing about the agreement to give her 
Survey No. 9. One Punamchand who 
attested that sale deed undertook to 
fight out a litigation with defendant 2 
and to give Survey No. 9 to defendant L 
and in order to do so ho obtained thumb 
marks of defendant on blank papers. 
It was denied that defendant I ever 
entered into any contract of sale of the 
fields with the plaintiff or executed the 
souda-chitti, dated 24th February 1924 
or received any consideration. 

For defendant 2 it was denied that 
defendant 1 executed the souda-chitti. 
It was said to he antedated, bogus, 
fraudulent and fabricated aftor the sale- 
deed to defendant 2 to defraud him. 
Punamchand was said to have created it 
in the name of the plaintiff, his servant 
having himself attested defendant 2’s 
sale deed. Defendant 2 further conten¬ 
ded that he was a bona fide purchaser 
for value without notice of the alleged 
contract of sale in plaintiff’s favour and 
that as such the contract could not be 
enforced as against him. 

The suit was tried on the following 
issues: 

“1 (a) Did defendant 1 agree to sell the 
fields in suit * to plaintiff for valid considera¬ 
tion as per plaint? 

(b) If so, did defendant 2 know of it at the 
date of his saledeed? 

(c) Is the transaction under the souda patrak 
dated 24th February 1924, a real genuiue one? 

“2 (a) Is the souda chitti dated 24th Feb¬ 
ruary 1924. antedated, bogus, fraudulent and 
fabricated to defraud defendant 2 as alleged? 

(li) Is it obtained by one Punamchand under 
misrepresentation and fraud and under the 
circumstances alleged by defendant 1 in the 
plaintiff’s name as alleged? 

(c) Is the agreement under the souda chitthi 
in suit with plaintiff for an inadequate consi¬ 
deration as alleged? 

“3 (a) Is defendant 2 a bona fide purchaser 
of the property lrom defendant 1 without notice 
of the alleged agreement ol sale with plaintiff? 

(b) If bo, can the plaintiff's agreement of 
sale bo enforced by superseding defendant 2’s 
saledeed in suit? 

''4. Is the plaintiff’s claim not maintainable 
for not including the relief of possession as 
alleged? 

“5 Should the agreement of sale in suit bo 
specifically enforced? 

To what relief, if any, is the plaintiff 
entitled?” 

The Judge in his judgment, referring 
to the evidence adduced by the plaintiff, 
writes: 

‘‘It clearly roveajs tbo fraudulent nature of 
the transaction embodied in the sou da-patrak. 
It exposes Punamchand Marwari completely, 
though he had taken all care to scrceu himself 
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id order to finance and ! fight out the litigation 
is a third uninterested party. This he obvi¬ 
ously did as he had attested' the sale-deed in 
favour of defendant 2. I have carefully consi¬ 
dered the evidence adduced to prove that the 
ua:e 25th February 1024, of the death of Mukti 
mo.her or Tulja, in the register of births and 
deaths for Kotnnba maintained at the Police 

Station, Babulgaon, was false and fabricated 
later on.” 


Pno Judge !ound that the fields were 
1^3. 5000 to Rs. bOOO and that 
jliG consideration of the agreement of 
sale was grossly inadequate. The entry 
of 25th February 1924, was genuine. 
He found on issue 1 (a) and (c) in the 
nega e and the whole ol issue 2 in the 
affirmative. Dealing with issue 1 (b) 
ana is-ue 3 (aj -and (b) che Judge found 
that defendant 2 was the purchaser of 
die Jelds from Tulja for value, and 
further that he had no notice of the 
alleged agreement to sell in the plain- 
-iii b lavour, and that the agreement of 
sale could not be specifically enforced. 
T:ie plaintiff s claim was dismissed with 

costs. This .judgment was dated 30th 
November 1925. 

The Judge on 1st December 1925, suo 
motu took proceedings under S. 476, 
Criminal P. C., for offences under Ss. 463 
467, 471, 191 and 192 and 196, I. P. C., 
in respect of the souda-chitti dated 
24th February 1924, filed by Udebhan, 
the plaintiff * in Civil Suit No. 266 of 
1924. Notices were issued to Udebhan, 
Uaxman, Bahiru, Bholchand and Punam¬ 
chand. Those proceedings resulted in 
an order dated 22nd July 1926, the’Sub- 
lu ige finding that the non-applicants 
committed the offences mentioned above, 
namely, under S. 109 read with Ss. 467 
and 471, and under S. 193 read with S. 
lpl» U P. C„ and that the non-applicant 
L.tebhan had also committed an offence 
under S. 423. The Judge held that 
unamcliand had brought into existence 
a ialse. souda chitti, and ordered the 

complaint against the four persons to 
be tried. 


Punainchand, Lixrnan, Bahiru and 
Udebhan came to this Court in Civil 
Revisions Nos. 182-B to 1S5-B of 1926 
..gainst tho order of the District Judge, 
Amiaoti, who rejected an application 
made to him against the complaint laid. 
l:ie tour civil revisions wore rejected 
here. Bholchand had .lied and, there¬ 
fore, did not come to this Court. 

^J?® criminal case was committed to 
-ne Court of Sessions. Lixman, a plea¬ 


der s clerk, was given a pardon and 
Udebhan, Bahiru and Punamchand were 
sent to stand their trial before the Court 
ol Sessions. The trial resulted in the 
conviction of Udebhan and Bahiru under 
S. 467, 1. P. C., they being given three 
months’ rigorous imprisonment each, 
and in the conviction of Punamchand 
under the same section, he being sen¬ 
tenced bo undergo rigorous imprison¬ 
ment lor three years and to pay a fine of 
Rs. 4,000 or in default to further rigo¬ 
rous imprisonment for one year. Against 
that conviction the present appeal has 
been filed. 

Beiore entering into the legal objec¬ 
tion raised to the appellant’s conviction 
I will deal with the arguments advanced 
on the merits of the case. Much time 
was spent to establish the unreliability 
ol the entries in the Kotwar’s book and 
the police station register as regards the 
date of the death of Mukti, mother of 
Mt. Tulja. But it is unnecessary to go 
into this in any detail, for I agree with 
the opinion expressed by the trial Court 
in para 10 of its judgment that it would 
be unsale to rely upon the entries in 
Exs. P-8 and P-14. And the recital in 
Ex. P-17 tends to show that Mt. Mukti 
died on 25th February 1924. But even 
if that lias not been established, and the 

oman died on 22nd February, we have 
the approver’s story that the souda 
chitti was not executed until the month 
of May 1924. The conviction really 
depends on the approver’s statement 
and its corroboration in material parti¬ 
culars. Much of his ’story is admitted 
by the defence. Tulja seems now to 
have been got at, but in the civil suit it 
is clear that she admitted that she gave 
a blank paper to Punamchand with the 
thumb-impression on it, being told that 
the paper would be used to write the 
plaint on which the suit was intended 
to be brought. She denied then execu¬ 
ting the souda-chitti in favour of 
Udebhan and said it was false and 
fraudulent. In he)* present statement 
she also states, though siding with 
the present appellant Punamchand, 
that ho took her thumb-mark on four 
blank papers, and denies that she exe¬ 
cuted the souda-chitti. It seems 
to me that the story of the approver as 
regards the blank paper with her thumb- 
impression on it has been sufficiently 

corroborated. 
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There are other circumstances in the 
case which leave little doubt as to Pu- 
namchands guilt. His story is that he 
had a ten annas eight pies share in the 
sale taken in the name of Nenuram, 
Nenuram and Pannalal owing the ba¬ 
lance, and he has called evidence to 
show that this was the case, and that 
entries showing this transaction were 
entered in the books of Hiralal. This 
is denied by Nenuram, and Pannalal 
states that Punamchand had no interest 
in that transaction. But taking it for 
granted that this was the case, it does 
nob follow that Punamchand then held 
the souda-chithi dated February, that 
year executed in the name of his servant 
Udebhan. And it further seems that 
because Nenuram and Pannalal denied 
Punamchand’s interest in Nenuram’s sale* 
deed that the false souda-chitthi was 
called into being. It is very unlikely 
that there should have been any sale in 
the name of Nenuram.alone if the pro¬ 
perty could already be claimed by Pu¬ 
namchand from his servant Udebhan. 
Tho sale-deed itself states that the pro¬ 
perty had not been sold nor was it en¬ 
cumbered by Tulja. It has to be remem¬ 
bered that Punamchand was an attest¬ 
ing witness to that document, and I find 
it hard to believe that he would, by 
that attestation, agree to a sale to Ne¬ 
nuram alone, though he and Pannalal 
might have had a share in it, when in 
reality the property, which it is evident 
he was very anxious to obtain, was in 
his power to obtain by virtue of a civil 
suit in the name of the nominal trans¬ 
feree Udebhan. Ail the circumstances 
point to the truth of the approver’s 
story, that Mt. Tulja was not present 
when the souda-chitthi was prepared 
and that the document was antedated. 

It seems to me that it has been estab¬ 
lished that tho false souda-chitthi was 
executed at Yeotinal and not at Ko- 
tamba. Reliance is placed on the evi¬ 
dence of witnesses 2, 3 and 4 for tho de¬ 
fence who testify to tho dharwar chitthi. 
Tho story of that dharwar chitthi and 
its assignment by Chunnilal to tho ap¬ 
pellant seems to have boon carefully 
manufactured to meet a case like the 
present arising out of tho transaction. I 
think that the approver's story is true 
and that tho souda-chitthi is a forgory. 

Tho charge under which tho appellant 
has boon convicted is one under 8. 467, 


viz., forgery of a valuable security. An 
elaborate legal argument has been add¬ 
ressed to me by the learned counsel for 
the appellant, contending that though 
his client might be guilty of an abet¬ 
ment of forgery he cannot bo punished 
for the offence of forgery itself, nor can 
he bo punished for the abetment with¬ 
out being charged with that specific 
offence; and that at least the case must 
go back to enable the Sessions Court to 
charge tho accused with abetment of for¬ 
gery. Now, the case is that though the 
appellant did not actually with his own 
hand scribe the false document, vet he 
had it made and was present when it 
was prepared. I am referred to the case 
of Badmanabha Panji Kannaya v. Em¬ 
peror (1) and Hulas Cliancl Baid v. Em¬ 
peror (2), which lays down that the 
effect of the recent amendment of S. 23b, 
Criminal P. C., by the insertion of sub- 
S. 2-A therein, specifically mentioning 
tho case of an 41 attempt ” to commit an 
offence, is that S. 238, Criminal P. C., 
dees not justify a conviction for abet¬ 
ment without a separate charge there¬ 
for, and it is argued that the defective 
charge cannot be changed here. But it 
seems to me that S. 238, Criminal P. C., 
provides for conviction for a minor of¬ 
fence .where evidence is insufficient tc 
prove a graver offence. S. 114, I. P« C., 
lays down that whenever any person is 
present when the act or offence, for 
which he would be punishable in conse¬ 
quence of the abetment, is committed, 
he shall bo deemed to have committed 
sucii act or offence. 

Section 238, Criminal P. C., expressly 
provides that when a person is charged 
with an offence, he may be convicted of 
an attempt to commit such offence al¬ 
though the attempt is not separately 
charged. Tho test seems to me to he 
that all the legally necessary elements 
of the offence of which the accused is 
convicted are also necessary elements ot 
tho offence with which the accused was 
charged. The graver charge gives tlie 
accused notico of all tho circumstances 
going to constitute the minor charge of 
which ho may bo convicted; and it 
sooms to mo immaterial in the present 
case whether tho accused was tried for a 
substantive offence or abetment. S. 236, 

(1) [1910] 33 Mad. 204=20 M, L. J. 81 = 5 
I. C. 145=7 M. L. T. 79. 

(2) A. I. R. 1927 Cal. 03. 
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Giioffnal P. C., lays down that; whore 
bhero is doubt as to what offence has 
been committed, the accusod may he 
'Charged with having committed ‘all or 
an> of such offences, or he may he char¬ 
ge! in the alternative with having com¬ 
mitted some one of the said offences; and 
in which case, under S. 237, of that 
•Code, if the accused is charged with one 
offence, and it appears in evidence that 
lie committed a different offence for 
which he might have been charged 
under the provisions of S. 236, he may 
be convicted of the offence which he is 
shown to have committed, although he 
was not charged with it. Sundara Ai- 
yai, J., in Subhay a v. Emperor (3), after 
referring to Padmanabha Panji Kan- 

?ia//a v. Emperor (l), the case relied on 
by^the appellant states: 

5° ^‘ 11 k that the learned Judges, 

who decided the caso: Padmanabha Pan fi 
Kannnya v. Em veror (1), intended to lay down 
lm.ersil rule that in no caso can a convic¬ 
tion .or abetment ba possible whore the charge 
[Was only of the principal offonco. The ques¬ 
tion is what were tha facts charged? If.on thoso 
facts two charges could be framed namely, the 
(Commission of the principal offence, and the 
a be .men., then by virtuo of provisions of S. 237 
the accused may be convicted of the offence of 
the aba. incut though it was not charg.-d sepa¬ 
rately against him. Tho Act lays town no 
specilic provision with respect to'the question 
decided hero But the principle is laid down in 

os. and 237. 

In the present caso, not only did the 
.accused instigate tho forgery of tho 
-souda-chitth, but ho was presont when 
•the forgery was made, and it seems to 
me that tho appellant is tho real per¬ 
son, aid the actual writer may have 
been the abottor; and appellant boing 
present ho is guilty of the principal of¬ 
fence. I think that in the present caso 
•the accused could have boon convictod 
under S. 461/114 on tho present charge. 

I confirm the conviction. As to tho 
sentence it is arguod that it is sovoro. 
But hero wo have tho case that not only 
<1 k 1 the accused make a falso document 
• but that a suit was filed thereon, and 
under thoso circumstances I do not think 
the punishmont inflicted, viz., that of 
three years' rigorous imprisonment and 

a . 1,10 ° f 4.000. can ho doomed oxces- 
. , ’M’Peal is dismissed. Tho ap- 
pellants bailbond is cancelled and ho is 
-3enfc to Yeobmal. 

_V.D./r.k. Ap peal dismissal. 

W) C M’w N. = 8»-=, 1912) 


(Subhotlar, A. J. C,) 
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Subhedar, A. J. c. 

Kondia —Applicant. 

v. 

E m pero >—O j ipos i to Pa rty. 

Criminal Revn. No. G-13 of 1929, Deci¬ 
ded on 22nd April 1929, from deci¬ 
sion oi 2nd Addl. Sess. Judge, Akola, D/- 
19th September 1928, in Criminal Ap¬ 
peal No. 26L of 1928. 

Criminal P. C., S. 110 — Testimony of 
po ice officer that person is by habit thief 
only matter of opinion and hearsay—Such 
evidence is inadmissible under S. 110. 

The tostiraony of a police officer that a 
person is by habit a thief is inadmissible 
in evidence against a p*rson against whom pro¬ 
ceedings are instituted under S. 110 when such 
e\ idence is only a matter of opinion and hear¬ 
say. This fact, however, is uot sufficient to - 
set aside th » order passed agaiust him under 

110 when the latest incident is coupled with 
two previous convictions on charges of his be¬ 
longing to, and associated with, a gang of habi¬ 
tual thieves and robbers: 43 Mad 450, Rel. on. 

[P 118 C 2, P 140 G 1] 

E. G. JJalvalne —for Applicant. 

Er, P . Dick for the Crown. 

Order. Tho applicant, who has had 
two previous convictions under S. 401, 

G P- C., has been bound over by tho 
Sub-Divisional Magistrate, Akola, under 
S. I 10 (a) read with S. 118, Criminal 
P. G., to he of good behaviour for a 
poi iod of one year. This order was 
passed on 7th August 1928. It was 
sought to be revised under S. 125, Cri¬ 
minal P. C., by tho District Magistrate, 
Akola, who, however,-refused to interfere 
in the matteiv An appoal was then 
filed by tho applicant to the Court of 
tho Additional Sessions Judge, Akola, 
but it was also rejected and he has, 
therefore, come up to tiffs Court in 
revision. 

It i9 contended on behalf of tho ap¬ 
plicant that there is no evidence except 
that of tho polico officers to prove that 
the applicant was by habit a thief, and 
therefore in tho absence of more reli¬ 
able evidence no order under S. 110, 
Criminal P. C., should havo been passed 
against him. It is also argued that tho 
testimony of these police officers is only 
a matter of opinion and hearsay, and 
therefore was not admissible as a piece 
of evidence. 

Having myself read the ov id once of 
tho polico officers (P. \Vs. I, 2, 6, 7 and 
8) tho remarks made by the learned 
pleader for tho applicant with regard 
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bo fche legal character of their evidence 
are perfectly true in the light of the 
observations to be found in the case of 
K. Rancja Reddi v. Emperor (l). I. 
[therefore, agroo that the whole of this 
evidence was inadmissible and legally 
insufficient to prove that the applicant 
was by habit a thief. 

But as the learned Government Advo¬ 
cate rightly contended that is not 
enough to discharge the order passed 
by the Bub-Divisional Magistrate against 
the applicant. It is admitted that the 
applicant lias had two previous con¬ 
victions under S. 401, I. P. C. f though 
a long time has elapsed since the last 
conviction. The latest incident that 
happened at the shop of Mb. Badji (P. 
W. 3) which has been believed in by 
all the three lower Courts coupled with 
the two previous convictions on charges 
of his belonging to and associated with 
a gang of habitual thieves and robbers, 
is, in my opinion, enough to warrant 
[the passing of the order for binding the 
applicant over to be of good behaviour. 
I accordingly uphold the order sought 
to ho revised and dismiss this applica¬ 
tion for revision. 

__ Order upheld . 

(1) [1920] 43 Mad. 450=33 M. L. J. 97=11 

W - 331 = 55 I. C. 722=( 1920) 
M. W. N. 399. 
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Mohiuddin, A. J. C. 

Ramd ularey Accused —Applicant. 

v. 

Manohar Complainant— Non-Appli- 
«eant. 

Criminal Revn. No. 344 of 1929, De¬ 
cided on 28th November 1929, from 

h)ist. Magistrate, Bilaspur, 
D/- 29th July 1929, in Criminal Appeal 
No. 105 of 1929. 

Cattle Tresp os , Act, S. 22—Compen.otion 

cannot be awarded in absence of loss and 
unless specifically claimed - Sentence of 
imprisonment under S. 22 in default of 
compensation is illegal. 

Componsation under S. 22 cannot be allowed 
in the absence of loss alleged or proved. The 
Magistrate cannot award it arbitrarily at his 
own swoefc will. The complainant must make 
a so pci fi c claim about it. Further t lie Magis¬ 
trate can only award compensation for illegal 
seizure of cattle and cannot impose fine, ' lie 
is also not competent under S. 22 to pass sen¬ 
tence of imprisonment and thus when he 
passes a sentence of imprisonment in default 
of payment of compensation, the sentence is 
^legal. [P 149 C 2] 


<S. T. Bhat'e for Applicant. 

Order. The applicant Ramdularey 
was convicted under S. 22, Cattle Tres¬ 
pass Act, by Mr. C. F. CleopLias, Magis¬ 
trate, Second Class, Bilaspur, and was 
ordered to pay Rs. 140-13-0 as compen¬ 
sation. He hied an appeal in tiio Court 
of District Magistrate, Bilaspur, who 
reduced the compensation, for fche loss 
caused by the seizure or detention from 
R>. 70-G-G to Rs. 20 and ordered that: 

in default of thesa payments, the accused 

shall sutler simple imprisonment for op 1 
month. '• 

ihe only ground pressed by the 
leained pleader for the applicant runs 
as follows: 

“The lower appellate Court orred in allowing 
under S, 22, Cattle Trespass Act, compensation 
Rs, —0 to the complainant in the absence of 
any loss alleged or proved.” 

The contention is correct and must 
prevail. I here is no allegation either 
in the complaint dated Lst September 
19L8 or in the statements made by 
Manohar on lst September 1928, 18th 
September 1928 and 4th May 1929 that 
any loss was caused by the seizure or 
detention. The law has provided a' 
summary and expeditious mode of re¬ 
covering compensation under S. 22, 
Cattle Trespass Ao, for loss caused byj 
such seizuro and detention, but it can¬ 
not ho awarded arbitrarily at the sweet 
will cf the Magistrate, unless the com-' 
pi a i nan t. makes a specific claim about* 
it. No such claim was made in this 
case. The complainant, not having 
claimed any compensation, was not en¬ 
titled to any. The order passed by the 
District Magistrate awarding Rs. 20 as 
compensation is wrong and illegal and 
is hereby set aside. 1 

The use of the word “line” in para. 3 
of the judgment of the lower appellate 
Court is also wrong. No fine can be 
imposed under S. 22, Cattle Trespass 
Act, and a Magistrate can only award 
compensation for illegal seizure of 
cattle. The learned District Magis¬ 
trate has also passed the following! 
order: 

lu default of these pay ments, tlio accused 
shall suffer simple imprisonment for ono 
month.” 

A sentence of imprisonment in de¬ 
fault of payment of compensation is 
illegal. A Magistrate is not competent 
tu pass a sontonco of imprisonment 
under S. 22, Cattle Trespass Act. As 
laid down in S. 23 of the same Act 
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the compensation, fines and .expenses 
mentioned in S. 22, may he recovered 
as if they were fines imposed by the 
Magistrate. The order about the pay¬ 
ment of fines paid and expenses incurred 
by the complainant in procuring the 
release of cattle and about the Court 
costs is uphold, and the order about 
reasonable compensation'’ is set aside. 
The amount if already paid will be 
refunded to the applicant. 

P.N./r.K. Order set aside . 
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Macnair, A. J. C. 

Mathuraprasad —Applicant. 

v. 

Narendra Singh and others — Non- 
Applicants. 

Criminal Kevn. No. 410 of 1929, De¬ 
cided on 5th December 1929, from order 
of Addl. Sess. Judge, Jubbulpore, D/- 
23rd July 1929. 

Criminal P. C., S. 439 — Complaint en¬ 
quired into by two Magistrates and dis¬ 
missed— Sessions Judge refusing to take 
action in revision—High Court will inter¬ 
fere only if there is strong probability that 
further enquiry will result in conviction. 

Where a complaint is dismissed under 
S. *203 but under directions of the Sessions 
Judge an enquiry is again made into the case 
by another Magistrate with the result that no 
sufficient grounds are made to commit him 
to sessions trial and where the Sessions Judge 
refuses to revise the order, there must be 
ver\- strong reasous for the High Court to in¬ 
terfere and it will interfere only if thorc is a 
very strong probability that further enquiry 
would result in a conviction: 2C> All. 5G4, 
HeL on. [P 150 C. 2] 

Forbes —for Applicant. 

Order .—A man named Patali Dhaib 
was found lying dead in a railway line, 
the head being completely severed from 
the body, on 5th September 1927. The 
police considered the advisability of 
charging the non-applicants with caus¬ 
ing his death but decided to tako no 
action. The applicant Mathuraprasad, 
brother of deceased, filed a complaint 
against tho non-applicants. This com¬ 
plaint after investigation was dismissed 
under S. 203, Criminal P. C. Tho Ses¬ 
sions Judge directed further enquiry 
into the case and a full inquiry was 
made by another Magistrate, Mr. Dewey. 
Mr. Dewey considered there were no 
sufficient grounds for committing the 
accused to sessions trial. The appli¬ 
cant applied to the Sessions Judge for 
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revision of tHis order but his applica¬ 
tion was unsuccessful. PIo has now ap¬ 
plied to this Court asking that further 
enquiry should be ordered. 

In Fattu v. Fattu (i), Knox, J., re¬ 
marked that, where an accused 'person 
had been discharged and the Sessionsj 
Judge directed a commitment, the Highj 
Court should be most unwilling to in¬ 
terfere. It is obvious that, where the 
Sessions Judge refused to take action, 
this Court should require even stronger 
grounds before deciding to interfere. 
The offence in this case was committed 
two years ago. There have been en¬ 
quiries before two Magistrates and in¬ 
terference in this Court would be pro¬ 
per only if there was a strong proba¬ 
bility that further enquiry would 
result in a conviction. There is no 
special reason for holding that the evi¬ 
dence of the witnesses, who have been 
disbelieved by the experienced Magis¬ 
trate who heard them, is, in reality, 


convincing. It is not of great conse¬ 


quence that the Magistrate has laid 
excessive stress on contradictions which, 
are, perhaps, nob material. Satola 
made a statement at an early stage, 
but this is not a strong guarantee that 
his statement is true. Evidence about 
hearing cries in the night is of a nature 
which renders it open to doubt. None 
of the witnesses appear to be above 
suspicion. The evidence of Col. Oxley 
throws great doubt upon the pro¬ 
secution case. J see no reason to think 
that Mr. Dewey was wrong in thinking 
that there was no really credible evi¬ 
dence to support the prosocution case: 
there i 3 certainly no reason for inter¬ 
ference by this Court. This application 
is dismissed. 

P.N /R.K. Revision dismissed. 


(1) [1904] 2f» All. 564=1 A. L». J. 292=(190H 
A. W. N. 125. 
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Macnair, A, J. C. 

Fj m pc ro r 
v. 

Chotekhan and others Non-Appli¬ 
cants. 

Criminal Rev. No. 452 of 1929, Deci- 
ded on 10th January 1930, case reported 
by Sessions Judge, Jubbulpore, under 
S. 433, Criminal P. C. 
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HAGANLAL v. Mt. Dhaina (Mohiuddin, A. J. C.) 


Criminal P. C,, S. 340—Deputy Commis- 
jioner appointing Public Prosecutor to de¬ 
fend accused—Public Prosecutor though not 
member of bar held to have been so appoin¬ 
ted by accused — Criminal P. C., S. 4 (r). 

The District Magistrate considering it pos¬ 
sible that the complaint against two Govern¬ 
ment Officials was a false one, made in conse- 
queno3 of the accused performing their duty, 
direoted the Prosecuting Inspector to defend 
the aocused. The trying Magistrate allowed 
the Prosecutor to so defend th 3 accused. 

Held : that though the Public Prosecutor 
was not a member of the Bar it could not be 
held that he was not a person appointed by 
the aceusod with the permission of the Court 
to defend them though it was desirable that 
they had mado such appointment : A. I. R. 
192d Bom. 218, Ref . [P 151 0 1, 2J 

V. Bose —for the Grown. 

Judgment. — The Sessions Judge, 
Jubbulpore, reports the case under 
‘idd* Criminal P. C. A complaint of 
criminal tresspass and assault was filed 
against two Government Officers. The 
District Magistrate, considering it pos¬ 
sible that this complaint was a false 
•one made in consequence of the accused 
performing their duty, directed the 
Prosecuting Inspector to defend the ac¬ 
cused. The trying Magistrate in an 
order dated 13th November 1929 allow¬ 
ed the Prosecuting Inspector to appear 
foi the defence : the Magistrate recog¬ 
nized that the direction of the District 
Magis ji ate did not override the necessity 
of permission of the Court. The pleader 
for the complainant objected to his 
appearance and the Sessions Judge made 
a reference to this Court, expressing the 
opinion that the order of the District 
Magistrate was ultra vires ; he stated 
that it was doubtful whether the time 
of the Public Prosecutor should be uti¬ 
lized in defending case 3 . 

It is not for this Court to decide how 
a Prosecuting Inspector should be em- 
ployed. The only question I have to 
consider is whether the Inspector, who 
is not a member of the Bar, was rightly 
allowed by the Court to defend an ac¬ 
cused person. S. 310, Criminal P. C 
spates that an accused may ha defended 
,by a pleader. S. 4 (r) of the same Code 
states that a pleader M included any 

Pu 1 by the permission of 
i ^ 'k to act in a proceeding. The 
.definition of pleader " was recently 
considered by the Bombay High Court 
!P, Emperor v. Dorabslia Bonianji (1). 
ine wo,;ds are general, and I can see no 
r _e a s on _for h old in g fc ha t t h 0 Prosecuting 
(1) A. 1. K. 1920 Bom. 2i50 Bom. 230. 
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Inspector was not a person appointed) 
by the accused with the permission of 
the Court to defend them, though it is 
desirable that they had made such 
appointment. There is no reason for 
interference by this Court. The case i 3 
returned to the trying Magistrate. 
p.N./r.k. Revision dismissed . 
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Mohiuddin, A. j. C. 

C hag a n lal —A ppl i ca n t. 

v. 

\Ll. Dhaina Non-Applicant. 

Civil Revn. No. 431 of 1929, Decide! 
on Jist January 1930, against order of 
Sub-Judge, Second Class, Hoshangabad. 
D/- 27th June 1929. 

^ i 23, R. 1—Application for 
permission to withdraw suit with liberty to 
institute fresh suit should be allowed to be 
beard in presence of all parties concerned. 

Wh^re plaintiffs applies foe permission to 
withdraw the suit with liberty to institute a 
tresh suit in respect of -fcha subject mitter of 
‘ he suit, the Court should allow such applica¬ 
tion to be heard in presence of all the pieties 
concerned and should uot grant the permission 
m their absence : 44 Ca!. 451. Foil. [P 151 C 2] 

J. Sen —for Applicant. 

^**^^*** This is an application under 
S. 115, Civil I?. C., tiled by Chaganlal 
who was a defendant in Civil Suit No. 
240 of 1928, against the order dated 27th 
June 1929, passed by Mr. Abdul Litif 
Khan, Sub-Judge, Hoshangabad, in this 
case the plaintiff filed an application on 
27th June 1929, under O. 23, R. 1, Civil 
P.C., for permission to withdraw the 
suit, with liberty to institute a fresh 
suit in respect of the subject matter of 
tho suit, and the Court granted the ne¬ 
cessary permission, though tho defen¬ 
dants ware absent on that date and had 
no notice of tho said application. It is 
now contended that tho ex parte order, 
which was passed without giving an op¬ 
portunity to tho applicant to contest the 
application for withdrawal, is wrong and 
ought to he sot aside, and reliance is* 
placed on Rajendra Lal Sur v, Alai 
Bihari Sur (L), in which case, under 
similar circumstances, a Divisional Bench 1 
of the Calcutta High Court, hold that! 
the plaintiff’s application ought to have 
boon heard in the presence of all th *' 
par tie s concerned, r am in respectful i 
agreement with tho view expressed in 

( 1 ) [1917] 4i CU. 451=39T C. 9 >3^=25C7 l. J. 


x Z J. 
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Abdul Karim v. Ratilal Gujrati (Findlay, J. C.) 


HajcndraLal Sur v. Atal Bihari Sur 
(1) set aside the order passed on 27th 
June L929, and remit the case to the 
Court below in order that the applica¬ 
tion of the plaintiff may be heard in the 
presence of all the parties concerned. 
The non-applicant did not put in an ap¬ 
pearance in this Court and therefore I 

do not pass any order about costs incur¬ 
red in this Court. 

^ P.N./r.k. Revision allowed . 
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Findlay, J. C. 

- - 'J m Karim — Appl icant. 

v. 

Ratilal Gujrati —Non-Applicant. 

Civil Rovn. No. 189 of 1929, Decided 
on 7th January 1930, from order of 
Small Cause Court Judge, Nagpur, D/- 
6th February 1929, in M. J. C. No. 161 
of 1928. 

Civil P. C., O. 17, Rr. 2 and 3 —Rr. 2 and 
3 are mutually exclusive — On date fixed 
for final disposal of suit Court taking plain¬ 
tiff s evidence and passing decree ex parte 
—Application to set aside decree is com¬ 
petent. 

Rules 2 aud 3 are mutally exclusive. R. 3 
contemplates the presonco of parties aud only 
deals with a case whore such party boing 
present has failed to produce his ovidcnce or 
to-take any other steps laid down in the rule. 
R. 2 applies in tho cas3 of the absence of a 
party or parties whether or not time has been 
granted them to do any of tho acts laid down 
in R. 3 

Where on the date fixed for final disposal of 
a suit the Court after taking plaintiff’s evidence 
passes a decree ox parte, an application by tho 
defendant to sot aside ex parte decree is com¬ 
petent: 41 Mad. 28G, Foil.; Civil Fern. No. 58 
of 1003, Diss. from. [P 152 C 2] 

Samiullah Khan — for Applicant. 

AT. R. Bobde and S. R, Bobdc — for 
Non-Applicant. 

Order. —1 have hoard counsol for 
parties in tho present revision applica¬ 
tion. Tho suit, small cause one, 
was, on 19th July 1928, fixed for final 
disposal on 2nd October 1928. Tho 
plaintitT appeared and two of his wit¬ 
nesses wore examined and a Jocroo was 
passed ox parte. On 9th October 1928, 
tho defendant applied for sotting aside 
tho ox parte decree. The lower Court 
held that the case terminated ‘ practi¬ 
cally” under O. 17, R. 3, Civil V. C., 
and therefore, was of opinion that tho 
ap plicati on did not lie. 

I have boon roferrod by tho counsel 
for the non-applicant to tho decision of 
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Drake-Brockman, J. C., in Civil Revi¬ 
sion No. 68 of 1909, decided on 29th 
July 1909. In the said case the 
learned Judicial Commissioner held 
that where a case fell under both 
Ss. 157 and 158 (corresponding to Rr. 2 
and 3, O. 17, Civil P. C., 1908), the 
Court ought to proceed under S. 158. 

If that view ho accepted, then clearly 
the application for setting aside the ex 
parte decree did not lie. With all res¬ 
pect, however, I am wholly unable to- 
agree with the learned Judicial Commis¬ 
sioner in the view he has laid down in 
this matter. It seems to me that R. 3 
clearly contemplates the presence of 
the parties and only deals with the case 1 
where such party being present has 
failed to produce his ovidence or to' 
take any other steps laid down in he 
rule in question. R. 2 in tho nature of 
things applios in the case of tho absence 
of a party or parties, whether or not 
time had been granted them to do any 
of the acts laid down in R. 3. In other 
words, it seems to me clear that these 
two rules aio mutualy exclusive. I find* 
myself in full agreement with tho view i 
of Ayyar and Sastriyar, JJ., in Pt- 
chamma v. Sreeram ulu (1), in this con¬ 
nexion and, in view of the reasoning 
contained in tho judgment in question, 

1 do not think it necessary to discuss* 
the matter further at length. In my 
opinion, therefore, tho application for 
sotting asido tho ex parte decreo did j 
lie. 

I may add that both the clerk of 

Court and tho Judgo of tho Small Cause 

Court have boon guilty of extraordinary 

carelessness in not noticing that there ^ 

had been an omission to sign and verify i 

tho plaint. This omission should bo » 

rectified boforo tho caso is allowed to 

go further. In the circumstances it 

would appear to bo obviously one of 

bona lido case. Tho order, of which- ^ 

revision is sought, is accordingly sot 

asido and the caso is remanded to tho 

lower Court for disposal of tho applica- I 

tiou, datod 9th Octobor 1928, on tho , 

merits with advortonco to tho above 

remarks. Costs iucurrod in this Court j 

will follow the event. I fix Rs. 10 as 

pleader’s foes. j 

P.N./U.K. Case remanded. 1 


(1) [1018] II Mad. 236=31 M. L. J. 21 lo 
I. C. 56G«=1918 M.W.N. 92 (P.13.)* 
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SUBHEDAK, A. J. C. 

Bagmal Kisandayal Ginning Factory 
and others —Plaintiffs Appellants. 

v. 

Municipal Committee , Akot —Defen¬ 
dant— Respondent. 

Second Appeal No. 245-B of 1929, De¬ 
cided on 21st November 1929, from dec¬ 
ree of First Addl Diet. Judge, Akola, D - 
10th August 1929, in Civil Appeal No. 02 
of 1929. 

(a) C. P. Municipalities Act ( 2 of 1922), 
S. 68 (9)—Civil Court can consider legality 
of tax in spite of its being imposed in pur¬ 
suance of its notification in Gazette — Berar 
Municipal Law, S. 44 (9). 

Section 44 (9., Berar Municipal Law and S. 
68 (9), C. P. Municipalitea Act, do not oust tho 
jurisdiction of a civil Court to determine if 
a particular tix purporting to bi imposed under 
those enactments is illegal or ultra vires even 
when tho tax is levied in pursuance of notifica¬ 
tion publish ;d in chi Govoramjnt Gazette: 15 
N. L. R. 42, Exp?.; 8 N. b. II. 107; A. /. R. 
1922 i'aj. 10; 33 Cal. 959 and A. I. It. 1928 
Lah. 53, licl. on. [P 155 0 2] 

(b) C. P. M unicipalities Act (2 of 1922). 
S 66 (2) and (4)—Power to vary tax under 
S 66 (4) is not dependent upon imposition 
of maximum under sub-S. (2). 

It is not obligatory upon the Local Govern¬ 
ment to fix any maximum under S. 66 (2) and, 
if none is fixe 1, tho MuaicipabCoinmittee is still 
competent to effect variition under S. 66 (4): 
A. I. It. L927 Nag. 102, Rel. on. [P 157 C 1] 

F, Joshi and 5. B. Gokhale —for 
Appellants. 

M. B. Kinkhede and M. R. Bobdc — 
for Respondent. 

Judgment. This is a second appeal 
by the plaintiffs who carry on the trade 
of ginning and pressing cotton within 
tho limits of tho defendant, Municipal 
Committee of Akot, and whoso suit for 
a declaration and injunction against the 
defendant committee has been dismissed 
by the two lower Courts. The facts con¬ 
cerning this litigation are very elabo¬ 
rately stated in tho judgments of the 

wo owoi Courts, but for the purposes 
of this second appeal they may shortly 
bo stated as under. The defendant com- 

Imou 00 C ; Un ° lnt ° oxisfc °nce long before 
arul was originally govorned by the 

Berar Municipal Law of 1880 till 15th 
February 1924, since when it is govern¬ 
ed by tho C. P. Municipalities Act (2 
of 1922) as applied to Berar. Under tho 
provisions of tho said Municipal Law 
the defendant committee had imposed a 
tax under S. 41(1) (a) (b) on professions 
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and trades by Hyderabad Residency' 
Order Notification No. 98, dated 14th 
March 1899, according to which the tax. 
was levied at tho rato of one and a 
quarter percent on the taxable portion 
of the estimated income of a trader upto 
a maximum of Rs. 500. It is admitted 
that the imposition of this tax was legal 
and that the tax at this rate was will¬ 
ingly paid by the plaintiffs up to 1st 
August 1908. 

It is alleged that on 27th October 
1907, the defendant committee passed a 
resolution making an invidious distinc¬ 
tion between assessees carrying on trade 
of ginning and pressing cotton and those 
carrying other trades within the limits 
of the municipality and without follow¬ 
ing the procedure laid down in the Mu¬ 
nicipal Law illegally altered the mode 
of assessing tho tax on factory owners 
by introducing a novel method of assess¬ 
ing the tax on the outturn of bales and 
bojas from their factories irrespective of 
the assessees’ profits or losses by fixing 
the rate at 8 pies per boja of 10 maunds 
and 10 pies per bale. This new method 
of assessment was published as Notifica¬ 
tion No. 1063 in the C. P. Gazette of 
I3th July 1908. It is alleged that this 
assessment was ultra vires of the defen¬ 
dant committee, hut the plaintiffs conti¬ 
nued to pay this new tax under a mis¬ 
take of law up till tho year 1928. 

By another resolution dated 2nd Sep¬ 
tember 1925, it is alleged, that the de¬ 
fendant committee further desired to 
vary this tax by raising it to 72 pies per 
boja of 14 maunds and 78 pies per bale, 
and that in spite of the plaintiff's objec¬ 
tion the committee finally sanctioned 
the change by resolution dated 30th Oc¬ 
tober 1926, and published a notification 
to that effect in the C. P. Gazette dated 
17th September-1927, making the increas¬ 
ed tax leviable from the d ite of the noti¬ 
fication. ‘According to the plaintiffs this 
variation was also ultra vires of the de¬ 
fendant committee. 

After serving a notice upon the defen¬ 
dant committee on 13th January 192*. 
the plaintiffs brought a suit in tho Court 
of tho Socond Class Subordinate Judge 
No. 1, Akola, for a declaration: (1) that 
tho imposition, assessment and recovery 
in 1923 by tho defendant from tho plain¬ 
tiffs of tho tax on the professions and 
trades by Notification No. 1063, dated 
13th July 1908, was illegal and ultra 
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vires of tho defendants; (2) that the 


variation effected by the defendant com¬ 
mittee in the rates by the subsequent 
notification dated 17th September L927 
was also illegal, arbitrary and ultra 
vires of the defendant, and (3) for a per¬ 
manent injunction restraining the de¬ 
fendant committee from assessing and 
collecting any tax from the plaintiffs 
otherwise than at the rates and on the 
principles laid down in tho Notification 
No. 98, dated 17th March 1899. In the 
alternative it was prayed that the tax be 
recovered as per rates fixed by the Noti¬ 
fication No. 10G3, dated 13th Julv 1908. 

Tho defendau t committee resisted tho 
suit on various grounds. It was con¬ 
tended that tho original tax imposed 
under Notrifieatiou No. 93. dated 17th 
March 1899, commonly known as 
‘Dhaudopatti,” was abolished so far as 
tho factory owners were concerned and 
the new tax imposed on them legally 
S. 41 (l) (a) (b), Municipal Law of 1836, 
and that, since in the notice served 
upon tho defendant committee, prior to 
tho institution of the suit, no mention 
as to tho illegality of this tax was made, 
tho plaintiffs’ suit was not maintainable. 
It was asserted that under the new Act 
the defendant committee had full au¬ 
thority to vary the tax originally impo¬ 
sed in 1907, that the action of the mu¬ 
nicipality in the matter of fixation or 
variation of the tax was not arbitrary 
or illegal, and that the tax itself was 
not exhorbitant. It was also contended 
that since tho tax was levied in oacli 
instance in pursuance of notifications 
published in tho Government Gazette, 
it was conclusive evidence that the tax 
was legally imposed and that tho Court 
had no jurisdiction to declare it other¬ 
wise. 

Both tho Courts below dismissed tho 
plaintiffs’ suit holding that tho tax and 
tho variation thereof in question woro 
neither arbitrary nor exhorbitant nor 
illegally imposed, and that so far as tho 
imposition of tho tax of 1907 was con¬ 
cerned tho notice given by the plaintiffs 
being defective tho suit in r<*ipect of it 
was not maintainable. Although the 
trial Court held that the suit was not 
barred either under S. 44 (9), Borar 
Municipal Law or S. 68 (9), C. P. Muni¬ 
cipalities Act, tho lower appellate Court 
has given no clear finding on this point. 
Against tho dismissal of their suit tho 


plaintiffs have come up in sacond ap¬ 
peal. 

Before dealing with tho arguments 
advanced on behalf of the appellants it 
is convenient to dispose of two prelimi¬ 
nary points as to the non-maintainabi¬ 
lity of tho present action raised by Bao 
Bahadur M. B. Kinkhede, 1 earned advo¬ 
cate for the respondent. The first ob¬ 
jection is that, since the notice (Ex. P-l) 
given by the plaintiffs to the defendant 
did not challenge tho legality of the ori¬ 
ginal tax imposed in tho year 1908, the 
suit was barred under S. 48 (l), C. P. 
Municipalities Act, or thit at any rate 
the Court must take the imposition of 
that tax to be valid and decide the ques¬ 
tion of the legality or otherwise of its 
variation in L92T on that basis. 

The appellants, however, submitted 
that the relief of the declaration claim¬ 
ed in respect of the tax of 1908 was 
merely ancillary to the main relief of* 
injunction and, therefore, the suit came 
within the purview of sub-S. (3), S. 48, 
C. P. Municipalities Act and was not bar¬ 
red, and that at all events if this relief 
for declaration could be regarded as dis¬ 
tinct, it might not bo granted by the 
Court. • 

It appears to mo that on account of 
the defect in the notice it was rightly 
held that no relief could bo granted to 
the plaintiffs in regard to the first dec¬ 
laration claimed. But apart from the 
question of want of notice this dec¬ 
laratory relief could not also bo granted 
to tho plaintiffs, because of the proviso 
to S. 42, Specific Belief Act, inasmuch 
as the plaintiff's did not claim, although 
they were able to do so, tho further re¬ 
lief of refund of tho amount of tho alio- 
ged'illogal tax admittedly paid by them 
in L928 and in previous years. 

I am, however, quite clear that for 
tho purpose of dociding tho legality or 
otherwise of tho variation effected in 
L927, tho question of the competency of 
the defendant to imposo tho tax of 1903, 
will have to be determined and it will 
not ho taken for granted that tho im¬ 
position of tho said tax was intra vires 
of tho defendant committee. Tho next 
objection is that tho trial of tho ques¬ 
tion of tho legality or otherwise of the 
assessment of tho tax and its variation 
is barred under S. 4 1 (9), Berar Munici¬ 
pal Law and S. 68 (9), C. P. Municipali¬ 
ties Act both of which in ofleet lay 
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down fchat a notification of the imposi¬ 
tion of a tax or its variation shall be 
conclusive evidence that the tax or its 
variation have been imposed in accor¬ 
dance with the provisions of the Muni- 
pal Law or Act. It was, therefore, ar¬ 
gued on the authority of Taker Ali v. 
Municipal Committee , Khamgaon (1), 
that since the imposition of the tax and 
its variation were duly notified as pres¬ 
cribed, 4 the Court ia precluded from 
holding otherwise than that the taxes 
have been legally imposed. 

On the other hand reference was 
made by the counsel for the appellants 
to S. 53, Berar Municipal Law (corres¬ 
ponding to S. 8-1 (3), C. P. Municipalities 
Act), which contains much more restric¬ 
tive provisions than those to bo fcund 
in S. 44 (9) ibid by enacting that: 

“No objection shall be ttkcu to any valuation 
or assessment nor 6ball the liability of any 
perB >n to be assessed or taxed be questioned iu 
any other manner or by any other authority 
than in this law is provided.” 

It was argued that in spite of the 
above drastic provisions this Court in 
G. I. P. liy. Co. v, Amraoti Municipa¬ 
lity (2), held that S. 55, Berar Munici¬ 
pal Law of I860, does not oust the juris¬ 
diction of the civil Courts to try the 
question whether a particular tax, which 
purports to have been imposed under 
that law, has any legal existence. This 
principle was followed in Municipal 
Committee , Malkapur v. Amrit Warn an 
Dalai (3), where it was very clearly laid 
down that when the levy or assessment 
of any tax by a Municipal Committeo 
purporting to he made under the autho¬ 
rity of the Berar Municipal Law is alle¬ 
ged to ho altra vires, the civil Court has 
jurisdiction to entertain a suit for the 
refund. In this case the Court also 
followed the law enunciated in Chair, 
man of Giridik Municipality y. Srish 
Charulra Mozumdar (i), where the Cal¬ 
cutta High Court had to deal with a 
case under the Bengal Municipal Act 
3 of 1884, S. 1 LG of which lias almost 
the identical wording of 8. 53, Berar 
Municipal Law. 

On a careful reading of Taker AH's 
case (1), it doo3 not appear to rno that 
tho princ iple enunciated in G. I. P. p 


(1) f 1919] 15 N. L. U. 12=46 I. C. 6*2. 

(2) [1912] 8 N. L. R. 107=16 I. C. 449 

(3) A. I R. 1922 Nag. 1C=18 N L. R. 121. 

(4) [1903] 35 Cal 859=7 C. L. J. 631=12 C 
W. N. 709. 


Co. v. Amraoti Municipality (2) and 
Municipal Committee , Malkapur v. Am¬ 
rit Waman (3), were in any way 
dissented from or overruled. All that 
was decided in the case was that S. 
44 (9), Berar Municipal Law protects de¬ 
fects or omissions occuring in matters 
provided for by other sections: such as 
those relating to the constitution and 
the meeting of committes, besides de¬ 
fects in the procedure under S. 44 and 
precludes a Court from holding other¬ 
wise than that the tax has been impo¬ 
sed in accordance with the said Munici¬ 
pal Law. It was not held in that case 
that the section deprived a civil Court 
of its jurisdiction to determine whether 
tho imposition of the tax was ultra vires- 
of the municipal authority imposing it. 
In a very recent case reported as Dis¬ 
trict Hoard , Sialkot v. Sultan Muham¬ 
mad Khan (5), the Punjab High Court 
had te deal with a rase, under the Dis¬ 
trict Boards (Punjab) Act, 20 of 1883, 
S. 31 (7) of which is identical in terms- 
with 8. 44 (9), Berar Municipal L a w r 
and it was held that a civil Court had 
jurisdiction to determine whether the 
imposition of a tax is illegal or ultra 
vires in spite of tho provisions of the 
aforesaid section. I, therefore, hold that 
S. 44 (9), Berar Municipal Law and 
S. G8 (9), C. P. Municipalities Act, do) 
not oust the jurisdiction of o civil Court 
to determine if a particular tax purport¬ 
ing to ho imposed under tho said enact¬ 
ments is illegal or ultra vires. 

The first point argued for tho appel¬ 
lant is that the imposition of tho tax of 
of 1908 was ultra vires of the defendant 
committeo for the reason that the tax 
was imposed not on persons carrying on 
trade or profession but on articles of 
tia le dealt with by the assessees in the 
couise of their trade and that, there¬ 
fore, it could not ho called a tax which 
the defendant committee could legally 
impose under S. 41 (l) (a) (b), Berar Mu¬ 
nicipal Law of 1886. 

The argument is indeed very plaus¬ 
ible but is certainly untenable. Jt is 
not contended that the tax imposed upon 
the appellants in the year 1899 did not 
fall under 8. 41 (l) (a) (b) of tho Berar 
Municipal Law, because it had to be 
paid out of tho income accruing to them 
fiom the trade of ginning and prossing 
cotton which they were following. After 

(5) A. I. R. 19*28 La h753=9 Lah. 340. ’ 
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he abolition of this tax, which was pro¬ 
bably insulUcient to meet the growing 
needs of the defendant, the tax 'now in 
dispute was intro iuced under Ex. D--34 
which is reproduced here: 

“Tlio 13th July 1003. “No. 1003. With re- 
foreuco to S. i-1, sub-Ss. (7) an3 (8), of the Ber.ir 
Municipal Law, 1896, it is hereby notified that 
h° Municipal Committee o£ A hot. in the Akola 
District,has with th3 8motion of the Chiof C >m- 
niissiouer, directed the imposition, with effect 
from th3 1st August 1903, of a tax on the gin¬ 
ning and pressing of cotton under S. 11 (l) (aj 
(1) of tho'said Ift\v f to ba loviod from nil nor* 
-ins carrying on, within tho limits of the Akot 
Municipality, the trade of ginning cotton or 
> icssing the : tma into bales by means of steam 
mechanical process, at the follcwiug rates: — 

(1 ) 1 oi each boja of ten rnaunds ginned 

. ... 8 pies. 

(..) r or each bale of fourteen rnaunds pressed 

. ... 10 pies, 

lie tax is payable in one instalment on tho 
1st August each year”. 

It is urged that the words“a tax on the 
ginning and pressing of cotton’appearing 
*n tho said notification leave no room 
.or doubt that the tax was imposed di¬ 
rectly upon those articles of trado which 
was not warranted by tho terms of S. 41 
G) (a) (b) of tho Berar Municipal Law. 
In other words tho contention is that 
the imposition of this tax came within 
the purview of S. 4L (l) (13) of tho said 
Jaw and was invalid because of the 
want of previous sauction of the Choif 
Commissioner and of the Governor Ge¬ 
neral in Council. 

It could not he denied that the appel¬ 
lants camo within tho class of persons 
who could bo taxed under 8. 11 (l) (a) 
(b), Berar Municipal Law. It is also 
admitted that defendant committee had 
substantially complied with all the for¬ 
malities of S. 44 ibid in introducing tho 
ta.v in dispute: a resolution proposing 
tho tax was passed under sub-S. (1), 
the class of porsons to be taxed, the rate 
of tax and system of assessment to ho 
adopted 'was clearly indicated in tho 
notice published under sub-S. (2), sanc¬ 
tion of tho (Government was obtained 
under sub-S. (6), tho proposal was finally 
adopted by the committee under sub-S. 
(7) and tho notification of tho imposition 
ol the tax was ultiinitoly publisbe 1 un¬ 
der sub-S. (9) of the section. 

The notification is undoubtedly not 
very happily worded but on a careful 
leading ol tho whole of it, it is abundant¬ 
ly clear that the tax is to bo loviod from 
all porsons carrying on the trade of gin¬ 


ning and pressing cotton within the 
limits of the Akot Municipality at the 
l.ites and in the m inner specitied there¬ 
in. The words . on the ginning and 
piessing of cotton occuring immediately 
after tho word tax are indeed super- 
f 1 u ous. The tax is expressly levied 
under S. 44 (1) (a) (b), Berar Municipal 
Liw and any defect of form in the noti¬ 
fication is fully protected by S. 48 of the 
said law which declares that no tax im- * 
posed under that law shall be invalid 
‘‘ merely for defect of form”. Though 
the system of assessment” may not be 
palatable to the appellants it cannot be 
challenged by them as illegal. I have, 
therefore, no hesitation in holding that 
the imposition of the above tax was not 
ultra vires of the defendant committee. 

It may not be out of place here to note 
that a tax imposed by the Bisim Muni¬ 
cipal Committee on identical lines but 
without any limitation of a maximum 
was held by this Court as perfectly legil 

in Dij. Commr.,Akola v. Gurupratapsinah 

( 6 ). 

It only remains to consider if tho 
variation of this tax effected in L923 was 
in any way invalid. The argument on 
behalf of the appellants on this matter 
is twofold. Firstly, it is contended that 
assuming that the tax was invalid ab- 
initio it was rendered perfectly legal by 
sub-S. (6) added by Government of India 
Notification No. 58-1, dated 22nd Jan¬ 
uary* L924, when 8. 66, C. P. Municipali¬ 
ties Act was ^applied to Berar, hut that 
tho same could nob he vario 1 because of 
tho prohibition to that effect contained 
in sub-S. (7) ibid. But since I have al¬ 
ready” hold that the t ix was legally im¬ 
posed under S. 44 (l) (a) (b), Berar 

Municipal Law of l8tS6 corresponding to 
S. 66 (l) (b), C. P. Municipalities Act, 

sub-Ss. (6) and (7) do not at all come into 
play* in tho present caso and this conten¬ 
tion therefore fails. 

Socon lly\ it is ur d that since admit¬ 
tedly* no maximum was fixed by tho 
Local Government under sub-S. (2), 

S. 66, C. P. Municipalities Act and as 
the power to vary a tax conferred on 
tho defendant committee under sub- 
S. (1) ibid had to ho exercised within 
tho limits imposed under sub-S. (2) 
aforesaid tho variation offectod was 
ultra vires. It is difficult to uphold 
this argument. S. 66 (2) provi des that : 

(6) A. I. R. 1927 102=22 N. I*.It. I >3. 
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the Local Government may, by rules made 
under this Act, regulate the imposition of 
taxes under this section, aud impose maxi¬ 
mum amounts or rates for any tix. ” 

The word used in suh-S. (2) is may ” 
and not shall ” and therefore it is not 
obligatory upon tlie Local Government 
bo fix any maximum and, if none is 
fixed, it cannot be said that the varia¬ 
tion of a tax authorised by sub-8. U) 
could nob ab all bo effected by tbo 
Municipal Committoe. As 1 road the 
two subsections, it is clear to me that 
the power to vary a tax is not depen¬ 
dent upon the imposition of a maximum 
by the Local- Government under sub- 
S. (2), S. GO, C. P. Municipalities Act. 
I hold therefore that the variation in 
the tax of 1908 effected by notification 
dated 17th September 1927 was not 
ultra vires of the defendant committee. 
The result is that the appeal fails and 
is dismissed with costs. 

P.N.'lt.K. Appeal dismissed. 
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PlUDEAUX AND KlNIvHhDE, A. J. C’S. 

Municipal Committee , Khandwa — Ap 
pell ant. 

v. 

Radhakisan Jaikisan and ethers — 
Respondents. 

First Appeal No. 27 of 1920, Docidei 
on wOoh November 192'"', against docroo o 
1 0 ir 3 1 Addl. Dist. Judge, Nimar, D - Otl 
February 192G. 

(a) C. P. Municipalities Act (2 of 1922), S 
67 (8) —It is not only under S. 67 (8) but ever 
under the old Act, law makes notification o( 
imposition of tax issued by Local Govern¬ 
ment conclusive proof of the fact that “the 
tax has been imposed in accordance with 
the provisions of the I aw applicable”—C. 
P. Municipalities Act (15 of 1903;, S 39. 

Tho now S. 07 (8) has not introduced anv 
now change in tho existing s‘.ato of tho law 
>oyond miking 8. 07 salf-contained; it expressly 
mpjiisos with tho necessity of readme it in 

;;?~r W J U )V h r? corrOR P OQ< b*ng provisions 

a oi nuV “t l \ Odnor '“ «•“«*»* Act 

(ICJI IJU); Therefore whothor tha old C. p 
Municipihtios Act or the now one is applied* 

tho law makes the nocificition of the iniposi- 

tion of the tax issued by the Local Government 
i 0 conclusive proof of tho fact that “the tix 
has boon imposed in accord inco with tho pro¬ 
visions of the law applicable and so the mo- 
iuent the notification is provod to havo been 
uhhshe 1 tho Judge is expressly directed to 
dispense with all corroborativo evidence and to 
lOTl>l 1 a11 opposing evidence and to draw the 
presumption of law that tho tax is imposed in 
accordance with tho provisions of the law 
authorizing its imposition.[P 100 G 2,1’ 101 C 1 j 


(b) C. P. Municipalities Act (15 of 1903), 
S. 39 — ‘‘Purposes of the Act." (Obiter) 

The Act being intended to mako better pro¬ 
vision for organization and administration of 
municipalities, any tax imposed as a means to 
this end is within its purposes (Obiter). 

[P 162 C 1] 

(c) C. P. Municipalities Act ( 15 of 1903), 
S. 39 — Service of notice on members form¬ 
ing quorum is not necessary. 

The statutory requirement is the presence of 
a paiticulav quorum for the validity of a spe¬ 
cial mooting. It does not require that the 
quorum must be of members served with notico 
of meeting (Obiter.) [P 103 G lj 

d) C. P. Municipalities Act ( 15 of 1903), 
S. 2 1 ( 1 ) ( b) — By e-laws Cl. 19 —Provisions os 
to certificate are not mandatory. 

Tho provisions in respect of tho certificate 
that tho proceedings have been confirmed as 
required by C’l. 1 ) of the bye-laws arc merely 
discretionary and uot mandatory (Obiter). 

[P ltid G 2] 

<e) C. P. Municipalities Act (15 of 1903), 
S. 21 (1 ! ( b I Bye laws Cl. 4 —Committee,if it 
adopts procedure of sending round one 
notice of special meeting to all members, 
should send it round to every member con¬ 
cerned that call may come to his notice. 

Taking into considerition tho intention of 
cither sending, giving or serving notice of a 
special meeting which is to invite every mem¬ 
ber locause he must be given facility to exer¬ 
cise his right to attend it and tc influence his 
deliberations, tho committee, if it adopts the 
procedure of sending round one common notico 
to all members can be reasonably expected to 
sand it round to every one of the members con¬ 
cerned as often as possible in order that the 
call may come to his notice (Obiter). 

[P 164 C 1] 

(f) C. P. Municipalities Act (15 of 1903), 

S 21 (li (b) —Bye- lows, Cl 4 — Mere circum¬ 
stance that proof of service of notice of spe¬ 
cial meeting to a member is not forthcoming 
is no reason for holding that meeting is not 
duly summoned and properly conducted. 

Where Municipal records are in due order 
and ssato that meetings are held, it will be 
presumed in the absence of clear evidence to 
the contrary that such meetings arc duly sum¬ 
moned and properly conducted. Thus mere 
circumstance that the matter of personal ser¬ 
vice of notice of a meeting to a member is left 
in doubt and its proof is net forthcoming is no 
reason for holding that meeting is not duly 
summoned and properly conducted. 

[P 101 G 2] 

(gl Practice—Formality. 

A formality which is directed by legislature 
is imperative but if it is prescribed by ordinary 
individuals and corporations it is directory 
merely. [P 165 C 2J 

N, G. Bose —lor Appellant 
LI. S. Gour and 11 . R. Puranik —for 
Res pond on ts. 

Judgment. Within tho local limits 
of tho Khandwa Municipality the res¬ 
pondents, who wore plaintiffs in tho 
lower Court, own ginning and pres¬ 
sing factories and carry on businoss 
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of ginning and pressing cotton. 
They did this business in the cotton 
seasons of 1922-1928 and 1923-1924. 
The Khandwa Municipality acting 
through its committee served them with 
notices on or about 2Gth November 1924 
demanding amounts said to he due on 
account of arrears of a tax on the tiade 
of ginning and pressing cotton for the 
year 1923-1924. The demand was re¬ 
peated on or about 9th January 1925 
and the plaintiffs were called upon to 
comply with it within 24 hours. But 
the actual recovery from each individual 
plaintitl was effected on dates ranging 
trom Gbh to 9th February 1925. The 
total amount thus recovered from all the 
plaintiff's comes to Rs. 1G.GG9-14-0. The 
plaintiffs feeling themselves aggrieved 
by the aforesaid recovery of tax served 
the Municipal Committee with the usual 
statutory notice and called upon it to 
refund tlie aforesaid sum on the ground 
that its imposition was ultra vires, and 
recovery illegal. As the committee did 
not see its way to refund the tax levied, 
the plaintiffs jointly instituted suit No. 
39 of 1925 against it on Gbh August 1925 
for the amount due with interest at Re. 
1 per cent, per mensem. The total value 
of the claim is Rs. 17,G19-4-9. It lias 
been decreed to the extent of Rs. 
16.GG9-14-0 against the Municipal Com¬ 
mittee. lienee this appeal by the Muni¬ 
cipal Committee. 

In para. 3 of the plaint the plaintiffs 
have set forth the following chief rea¬ 
sons amongst others in support of their 
contention that the imposition and re¬ 
covery of the tax were ultra vires, and 
illegal : 

*\a) That no speci il meeting was convonod 
as required by tho Municipal Laws fo** propos¬ 
ing the imposition of tho alleged tix and tho 
meeting held on 10th July 1922 cm Id not and 
did not, satisfy tho requirements of tho Muni¬ 
cipal Act for proposing tho imposition of tho 
tax. 

(b) That tho dofondant did not at any special 
meeting forinu'ato its proposals for tho alleged 
tax, did not decide tho class of persons or des¬ 
cription of tho proportv to bo taxed and did not 
frame rulos to govern tho assessment of tho 
said tax. 

(c) That tho defond ant did not at any special 
mooting pass any resolution proposing tho im¬ 
position of tho alleged tax as required under 
8. 89 (I), Municipalities Act (1903). 

(d) That on account of tho non-observance 
of tho two preliminary stops as stated above, 
tho uotico published by tho defendant under 
8. 39 (2), Municipalities Act 1903, was illegal 
and without jurisdiction. 
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(e) That the defendant did not settle any 
dato from which the alleged tax was introduced 
after observing the aforesaid formalities. 

(f) T hat in forwarding tho papers regarding 
tho alleged tax for the sanction of the Local 
Government, tho defendant did not demons¬ 
trate any necessity as required by law for tho 
alleged taxation and did not append to the ap¬ 
plication for sanction the documents especially 
tho copy of tho resolution of the committee 
proposing the tax, as required by the circulars 
issued by the Local Government in the matter 
of the municipal taxation. Moreover tho de¬ 
fendant’s application for tho sanction of tho 
Local Government did not comply with the 
other necessary requisites.” 

The defendant commitbeo maintained 
that tho tax was imposed in the manner 
prescribed by law and legally recovered,, 
and that the plaintiffs were not entitled 
to get any refund. The claim was de¬ 
nied on the ground that tho suit was 
not maintainable as the notice served 
did not comply with tho requirements 
of law, and that it was barred by limi¬ 
tation. It was further contended that 
tho present suit was barred by reason of 
the decision in former suits Nos. 72 and 
75 of 1924 filed by some of the plaintiffs 
and that it was also bad for misjoinder 
of plaintiff's. 

Tho Additional District Judge who 
decided the ca^e framed issues for trial; 
we reproduce tho following relevant 
issues, as it is contended by tho appel¬ 
lant that tho pleadings and issues were 
not specific: 

(1) Was tho defendant committee entitled to 
impose tho tix in quostion? 

(2) Was the said tax imposed in manner 
prescribed by law? 

(8) Have the taxes been logally recovered? 

• • • 

(5) Was the notice of the claim served on 

tho defendant by the plaintiffs not in accord¬ 
ance with law. 

• • • 

(7) Is tho claim of plaintiffs fi and 13 barred 
by suits Nos. 72 and 75 of 1924 of this Court 
according to tho rule of res judicati? 

The findings relevant to this appeal 
are those on issues 1, 2, 3, 5 and 7, and 

aro to tho following effect: 

(1) That the defendant committee was en¬ 
titled to impose the tix in question. 

(2) That tho tax was not imposed in the 
manner prescribed by law. 

(3) That tho simo was, therefore, not legally 
recovered and that plaintiffs were consequently 
eutitlod to claim refund. 

(l) That-tho notice of suit was in acoordanoo 
with law, and that tho suit was not b*rrod by 
tho decisions in the previous suits of 1921 filod 
by plaintiffs 6 and 13. 

In respect of tho business in tho 
cotton season of 1922-1923 done by 
theso plaintiffs, they were served with 
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notices of domind for tax but consider¬ 
ing that they were not liable, they in¬ 
stituted suit No. LL of 1924 on 2nd 
January 1924 in the Court of the Sub¬ 
ordinate Judge, 1st Class, Khandwa for 
the issue of an injunction restraining the 
Municipal Committee from realising tho- 
said tax from them. That suit was dis¬ 
missed as nob maintainable on 11th 
April 1924. The dismissal was main¬ 
tained in civil appeal No. 53 of 1924 by 
the District Judge, Nimar, on loth July 
1924 ; against it the plaintiffs have pre¬ 
ferred second appeal No. 371 of 1921. As 
the decision in lirst appeal and also in 
the second appeal depended upon the 
right construction of the proceedings of 
the Municipal Committee which led to 
the imposition of the tax, the second ap¬ 
peal was also ordered to bo heard by 
the Bench constituted for the hearing of 
the first appeal. Although in the view 
which both the Courts book as to the 
non-maintainability of suit 11 of 1924, it 
was wholly unnecessary for the District 
Judge to discuss and make any observa¬ 
tions affecting the merits of the case; 
that officer went out of his way in ex¬ 
pressing his views on points which were 
in all probability brought out only in 
the arguments addressed before him, 
without their being clearly set forth in 
the pleadings, or having been rnado the 
subject of specific issues. However, those 
obiter dieba of the learned District Judge 
principally furnished the data required 
for the pleas which are the subject of 
dispute in civil suit No. 39 of 1925. As 
the principal question in both the cases 
is whether the tax was legally imposed, 
this judgment will dispose of both the 
appoals. (\ftor mentioning some preli¬ 
minary facts and the proceedings of the 
•committee, the judgment proceeded.) 

After these formalities of the sta¬ 
tute law were gone through the pro- 
posals wore, as required by S. 39 (4) of 
tlio Act, jorwavdod through tho Deputy 
Go.numsionor to tho Local Govornmont 
for h motion an per lottor dated 28th 
October l'.)22 togothor with its ouclo- 
s uros Ji-c D 8. Tno Local Govornmont 
published the Notification No. 269-1298- 
VIII dated 21 sb November 1922 in the 
C. P. Gazette of 25th November 1922 
sanctioning the icuposbion of tho tax 
with otToct from its date, as required 
by Ss. 39 (5) to 93 of tho Act (Ex. D O). 
The same G izobbo publishes tho notico 
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dated 22nd October 1922 of rule propos¬ 
ed by the Bocal Government to bo fram¬ 
ed under S. 150 (2) (a) of the Act for the 
collection of tho said tax inviting objec¬ 
tions or suggestions to bo forwarded to 
the Secretary to Government in the 
Local Self-Government Department bo- 
fore 22nd December * 1922. This was 
followed by a subsequent Notification 
No. 21, 1298-A 111 dated 3rd January 
1923 published in the C. P. Gazette of 
bbh January 1923 declaring that the 
rule was framed and that tho tax will 
he payable on the 1st August of each 
year. In attacking the lower Court’s 
findings, Nos. 2 and 3 set forth in para. 5 
of this judgment, the learned advocate 
for tho appellant argued that assuming 
that there were defects in the proceed¬ 
ings, they were cured by S. 24 of the old 
Act corresponding to S.23 of the new Act 
(2 of 1922) and that- under S. 67 (8) of 
the new Act tlie nobfdcabion of the i m - 
position of the tax, issued by the Local 
Government is : 

“ conclusive evidence fchrfc the fc*x has boen 
imoosad in accordance with fcho provisions of 
this Act," 

and that the lower Court should not 
have gone, and this Court cannot go 
into that question? In answer to tins 
contention the learned counsel for the 
respondents has taken up tho position 
tint the tax having been levied while 
the old Act was in force the legality of 
tho tax must he adjudged with refer¬ 
ence to tho provisions of that Act and 
nob with reference to the provisions of 
S. 67 (8) which is not to ho found in 
the old Act. 

When tho new C. P. Municipalities 
Act (2 of 1922) was published in tho 
C. P. Gazetto on 6th January L923 it 
was declared that it shall come into 
force from 1st July 1923; therefore, 
prima facie the imposition of this tax 
within tho limits of tho Khandwa .Mu¬ 
nicipality with effect from 2lst Novem¬ 
ber L922 as per notification of that date 
must, as the tenor of the notification 
itself and tho reference therein to the 
provisions of Act (15 of 190 1) shows, ho 
under the powers conferred on tho 
Municipal Committee by tho old Act 
then in forco. It is true that sub-S. 8, 
S. 67 has been newly added when 
tho provisions of old S. 39 were re-en 
acted in form of S. 67, just as old S. 35 
took the form of S. 66 of tho now Act 
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The question, therefore, reduces itsolf 
to this, whether, the notifications is¬ 
sued while the old Act was in force 
have the same effect as pieces of : 

** oonclusivo evidence that the tax has been 
imposed in accordance with tHo provisions of 
of this Act,” 

as notifications issued since the now Act 
came into force can have under S. (57 (8) 
thereof. In this connexion we think, 
wo must have recourse to the provisions 
of the General Clauses Act (10 of 1897) 
which was in force when the Act of 
1901 was in force, in order to know the • 
etYect of the publication, in the Official 
Gazette of the rules of assessment and 
collection under the enactment in force 
tor the time being. A reference to 
Ss. 20 and 23 (5) of the said Act shows 
that the aforesaid notifications of the 
Local Government dated 23rd Septem¬ 
ber 1922, 21st November ^ 1922 and 3rd 
January 1923 were “ publications 
within the meaning of that section. 
That law enjoins that such a publication 
shall be “ conclusive proof that the 
rule or bye-law lias been duly made.,’ 
It, therefore, follows, that even though 
S. 39, Municipalities Act of 1903, was 
not as self-contained as tin new S. 67, 
Municipalities Act, is. It was virtually 
so when read in conjunction with Ss. 20 
and 23, General Clauses Act. of 1897. 
S. 21, General Clauses Act, further lays 
down that whore any Act of the Gover¬ 
nor General in Council is repealed and 
re-enacted without notification then un¬ 
less it is otherwise expressly provided 
any notification, form, rule or bye-law 
issued or made under the repealed en¬ 
actment shall as far as it is not incon¬ 
sistent with the provisions re-enacted, 
continue in force, and lie deemed to 
havo been issued, under the provisions 
so re-enacted, unless and until it is su¬ 
perseded by any notification, order, rule 
form or bye-law made or issued under 
the provisions so re-enactcd. 

It is necessary to mention hero that 
the C. P. General Clauses Act (I of 1914) 
incorporates the provisions of the 
General Clauses Act of 1897 Ss. 20, 23 
and 24 in the form of its own Ss. 20, 22 
and 23. If wo may venturo to say so, 
we think that, in view of thoso provi¬ 
sions of the C. P. General Clauses Act, 
there was no need for adding any ex¬ 
press legislative provision on the point 
in the shape of sub-S. 8 to the rest of 


the provisions of S. (57 of the new Act. 
Thus the new S. G7 (8) has in our opi¬ 
nion not introduced any new change in 
the existing state of the law beyond 
making S. 67 self-contained; it expressly 
dispensed with the necessity of reading 
it in conjunction with the corresponding 
provisions of S. 22 (5) and S. 23, C. P. 
General Clauses Act (1 of 1914). 

Moreover, S. 2 (2) of the new Act ex¬ 
pressly enacts that the rules, orders and 
bye-laws made, notifications and notices 
issued, taxes imposed or assessed under 
the repealed enactments : 

shall, so far as may b* deemed to have been 
respectively mide, issued, imposed or assessed 
under this Act.'* 

In view of this saving clause also, 
the position remains unaltered. So 
whether we apply the old Act or the 
new Act, the law makes the notification 
of the imposition of the tax issued by 
the Local Government, the conclusive) 
proof of the fact that ‘ the tax has boon 
imposed in accordance with the provi¬ 
sions ” of the law applicable. There is| 
no definition of the word ' conclusive ”j 
in the Municipalities Act itself. Its dic¬ 
tionary meaning is “ decisive, convinc¬ 
ing.” Therefore, the aforesaid notifica¬ 
tion is decisive proof or evidence of the 
fact that the tax was imposed in accord¬ 
ance with the provisions of the Muni¬ 
cipal law applicable. 

In declaring that the publication by 
way of notification is “ conclusive 
proof of the tax having boon imposed in 
accordance with the provisions of ” the 
particular Municipal law, the legisla¬ 
ture has enacted a rule of evidence. As 
such the expression ' conclusive proof 
or ” contdusivo evidence ” as used in the 
aforesaid enactments, can, by analogy, 
bo interpreted to hear the same mean¬ 
ing which that expression has under the 
Evidence Act. S. 4 of the latter Act 
lias tho following definition of conclu¬ 
sive proof : 

‘‘When ono fact is declared bv this Act to be 

W 

conclusive proof of another, the Court shall on 
proof of tho ono fact, regard the other as 
provod, or shall not allow evidence to bo given 
for tho purpose of disproving it.” 

It is a presumption of law. Araoor 
Ali and Woodroofo’s Law of Evidence, 
Edn. 8, p. 119 has tho following valu¬ 
able commentary on this point : 

Presumptions are arbitrary inferences 
which tho law expressly directs the 
•fudge to draw from partic lar facts and 
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may be either conclusive or rebuttable. 
They are founded either on the connex¬ 
ion usually found by experience to ex¬ 
ist betwoen certain thiugs, or on na¬ 
tural law or on the principles of justice 
or on motives of public policy. Conclu¬ 
sive presumptions of law are : 

M rulo9 determining the quantity of evidence 
requisite for the support of any particular 
averment, which i3 not permitted to be over¬ 
come by auy proof that the fact is otherwise. 
They consist chiefly of those cases in which 
the long experienced connexion just alluded 
to has been found so general and uniform as 
to render it expedient for the common good 
that this connexion should be takon to be in¬ 
separable and universal. They have been 
adopted by common consent, from motives of 
public policy, for the sike of greater certainty, 
and the promotion of peace and quiet in the 
community: and, therefore, it is that all corro¬ 
borating evidence is dismissed with, and all 
opposiug evidence is forbidden. Taylor, Evi¬ 
dence. S. 71.” 

The necessary result, therefore, of the 
publication of the notification dated 
1 21st November 1922 on the question 
whether or not the tax in question was 
imposed in accordance with the provi¬ 
sions of the municipal law applicable 
{thereto is, that the moment the notifi¬ 
cation is proved to have been published, 
the Judge is expressly directed to dis¬ 
pense with all corroborative evidence 
and to forbid all opposing evidence and 
to draw the presumption of law that 
the tax was imposed in accordance 
with the provisions of the law authoriz¬ 
ing its imposition. In this view of the 
case, tho lower Court was not entitled 
to go into the question, whether or not 
there were any irregularities or defects 
of procedure in tho matter of imposing 
the tax an3 it was bound to dismiss tho 
suit as laid. Wo think, we must, there¬ 
fore, give effect to the contention of the 
appellant and dismiss tho suits as laid: 
and, wo, accordingly, on this ground 
alone, allow tho first appeal, and, set¬ 
ting asido tho decreo passed by tho 
lower Court, dismiss suit No. 39 of 1925 
and, dismiss tho second appeal, and up¬ 
hold tho dismissal of suit No. 11 of 1921 
though for different roasons. 

ft is unnecessary in this view to dis¬ 
cuss in detail tho soveral objections 
raised by tho learned counsol for tho 
respondents in tho course of his argu¬ 
ment. But it is arguod that tho civil 
Court is ontitlod to enquire whether or 
not the imposition of any particular tax 
as ultra vires or illegal, and several 
1930 N/21 A 22 
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caso3 hav6 been cited in support of 
this proposition. Reliance is placed 
on certain passages in Brice on the Doc¬ 
trine of Ultra Vires, 3rd Edition, page 
33, as to necessity of notice of meeting 
being served on each member cf a cor¬ 
poration, page 31, as to contents of the 
notice and especially as to business; page 
591 as to imperative formalities essen¬ 
tially requisite for the legality of the 
acts of a corporation; page G03 to G12 as 
to offect of non-observance of imperative 
formalities vitiating tho proceedings 
and page G27 as to the omission of 
essential formalities not being capable 
of being ratified subsequently. Reliance 
is also placed on the case 3 of Ram - 
flulary v. Ckhindwara Municipality (1) 
and Municipal Committee Saugor v. 
Nilkanth (2) in tbo first of which it is 
laid down that public bodies like a Muni ¬ 
cipal Committee must take care not to 
exceed or abuse the statutory powers 
and must rigidly keep within the limits 
of the authority committed to them and 
that if they act beyond their power they 
have to make compensation to the per¬ 
sons suffering damage by reason of their 
unlawful proceedings.' In tho second 
case it was observed that where an act is 
done under an authority conferred by 
statute tho conditions laid down by the 
statue must have been strictly followed, 
otherwise the act is unauthorized 
and wrongful. The learned counsel 
also urges that not only should the re- 
quirment3 of tho statute bo complied 
with hut the bye-laws also framed by 
the Municipal Committee for the conduct 
of its business must ho strictly adhered 
to and that, once it is found that there 
is a legal flaw in the proceedings which 
led to tho imposition of tho tax, the tax 
itself becomes ultra vires ol the commit¬ 
tee to impose, and its assessment and 
collection illegal. 

Although wo have absolutely no doubt 
as to this contention not being open to 
the respondents to raise, still with a 
view to leave no point raised before us 
undecided, wo think, we may discus? 
this matter briefly on the assumption 
that such a position is arguable. S. 35 
(a) (iii) of the old Act which corres¬ 
ponds to S. ()() of the now Act. empowers 
a committee to impose a tax on persons 
cai lying on any trade within the limits 

(1) [1910] 6 N. £,. R. 53=G I. C. 431. 

(‘2) [1015] 11 N. L. K. 132 = 31 I. C. G2. 
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of tho municipality. Bub this power of 
imposition was under S. 35 exercisable 
subject to any general rules or special 
orders which tho Governor General in 
Council may make in this behalf and 
further the tax had to bo levied for car¬ 
rying out the .'purposes of the Act, and 
had to be imposed in the manner requi¬ 
red by S. 39 of tho said Act, and with 
the previous sanction of tho Local Gov¬ 
ernment. Under new S. 07 the first con¬ 
dition has disappeared; the last two con¬ 
ditions however, remain. Tho plaintiffs 
do nob challenge the imposition of the 
tax under S. 35 of tho*old Act for any 
contravention of any general rules or 
special orders of the Governor General 
in Council; so leaving that thing 
out of account, what we have to see is 
whether there lias been due compliance 
with the following requirements com¬ 
mon to tho old and the new sections. 

(1) Whether the taxation was for the 
purposes of the -Act. 

(2) Whether it had tho previous sanc¬ 
tion of the Local Government. 

(3) Whether it was imposed in the 
manner required by S. 39 which is tho 
same as sub-Ss. (l) to (7) of new S. 67. 

Section 39 provided that a committee 
may resolve at a special meeting to pro¬ 
pose the imposition of any tax for carry¬ 
ing out the purposes of the Act. Tho 
purposes of •the Act are manifold 
and can bo gathered from the various 
provisions of the Act itself and in par¬ 
ticular Lorn those regulating tho func¬ 
tions and .duties of the municipalities 
and the objects to which tho municipal 
funds can bo applied under tho Act. 
The Act boing intended to mako better 
provision for organisation and adminis¬ 
tration of municipalities, any tax impo¬ 
sed by a municipality as a means to this 
end will in our opinion bo within its 
purposes- There can, thcroforo bo no 
doubt that tho tax in question satisfies 
this condition. As already stated in tho 
earlier part of this judgement, tho noti¬ 
fication of tho Local Government clearly 
proves that the imposition of the tax in 
question was with its previous sanction. 

This brings us to tho remaining condi¬ 
tion of S. 35, namely, whether thoro has 
has been duo compliance as regards tho 
manner required by S. 39 of tho Act to 
bo followed in its imposition. Tho ap¬ 
pellant contention is that tho imposi¬ 
tion of tho tax was proposed at a special 


meeting and that all the formalities of 
law and the requirements of tho bye-law 
were duly complied with. On tho other 
hand, the respondents urge that there 
was no such compliance, and therefore, 
the tax was ultra vires’and illegal. This 
is a convenient stage at which one may 
discuss the question whether the procee¬ 
dings were conducted firstly in tho man¬ 
ner required by S.39, Municipalities Act, 
and „secondly, whether there was any 
contravention of any of the bye-laws fra¬ 
med by the committee for tho conduct 
of its business. 

Section 39 (L) roquires that thoro must 
bo a resolution of a special mooting 
proposing the imposition of tho tax. As 
to this, in view of Resolution No. 3 
dated 16th July 1922 passed by tho 
special mooting, there cau bo no two 
opinions; and the words used are suffi¬ 
cient to convey tho idea that the com¬ 
mittee had before it only a proposal 
in tho shape of the.so-called bye-laws 
prepared by tho President regarding tho 
tax on tho trade of ginning and pres¬ 
sing of cotton. Tho resolution formu¬ 
lated at the meeting though inartisti- 
cally wordod can bear no other con¬ 
struction than that tho members of tho 
committeo regarded tho motion as a 
proposal merely. The motion of Seth 
Kamruddin that the tax should be levi¬ 
able only on tho trade of prossing and 
not ginning cotton was advanced as an 
amondment to tho main proposal. It 
was lost for want of a seconder, and, 
therefore, tho primary proposal re¬ 
mained for consideration and was pas¬ 
sed. Tho members must be presumed 
to know that they had no power to levy 
tho tax without going through the 
formalities of a previous publication of 
notice of inviting objections and dis¬ 
posing of thorn, of a confirmation in an¬ 
other special meeting, and of tho neces¬ 
sity of securing tho previous sanction of 
tho Local Government: and that tho 
motion before thorn could not therefore 
but bo tho initial stop thoy had to tako, 
namely, to pass only a resolution 
merely proposing tho imposition of tho 
tax and settling tho roquiremonts of tho 
notice to bo published under S. 39 (2) 
of tho Act. For this purposo, thoy had 
to define tho A\ss of porsons proposed 
to bo taxed, tho amount or rato of tho 
tax to bo imposed, and tho system of tho 
assossmont to bo adopted. This thoy 
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did at bho meeting and tho resolution 
and the assessment rules virtually 
meet all these requirements; although 
the word “ bye-laws ” was a mis¬ 
nomer for what purported to be the 
proposed rules of assessment. So far 
ohen there was no failure to com¬ 
ply with the manner required to bo 
followed by the express piovision of 
♦">. 39 (L) of the Act. This really ought 
to suffice for the disposal of the objec¬ 
tions (a), (b), (c) and (d)’set forth in 
para 3 of tho plaint as making the tax 
illegal and without jurisdiction as urged 
therein. 

But it is argued that no tax could bo 
oven legally proposed unless notice of 
the special meeting is served on each 
member. In our opinion, this is not 
what is laid down by tho statute itself. 
The- statutory requirement is the pre¬ 
sence of a particular quorum for the 
validity of a special meeting. It does 
lnot say that the quorum must bo of 
members served with notice of the 
meeting. In this view of the case it is 
unnecessary to discuss the question 
of tho service or non-service of the 
notice of bho special meeting on Col. 
W. Tarr. Since it is argued that sor- 
yico of notice is an imperative formality, 
i. e., an essential requisite for the vali¬ 
dity of tho tax, we may discuss tho 
objection with reference to the bye¬ 
laws framed by the Municipal Com¬ 
mittee and confirmed by the Local 
Government for rogulating tho conduct 
of it3 business. 

Our attention is drawn bo the model 
bye-laws framed un dor S. 2L (l) (b) of 
tho Act and in particular to Cls. 4, 5 to 
13 and 19 published as S. B (4) at p. 17 
of tho Municipal Manual Edn. 2, in 
support of a number of defects pointed 
out by tho learned counsol for the res¬ 
pondents, in the course of his argument 
although no foundation for them was 
laid m the course of tho pleadings in 
tho case. Before discussing the ques¬ 
tion of tho alleged absence of notice 
xvo think, wo should first take up tho 
objections regarding tho form of the 
resolution. It is said thoro was no pro¬ 
poser and .seconder and honco thero 
being no regular proposal there could 
ho no resolution adopting the same and 
that tho resolution if any is no resolu¬ 
tion proper. Wo aro nob prepared to 
accept this argumont. For aught wo 


know, the motion was put from the Chair 
as contemplated by Cl. 15 of tho bye¬ 
laws and honco no proposer and se¬ 
conder’s name may have been put 
down .in the resolution. Next, it 
is said that the minutes were drawn 
up and recorded on the 17th and not 
on the 16th and that thero is no certifi¬ 
cate that the proceedings have been 
confirmed as required by Cl. 19 of the 
bye-laws. From the tenor of the clause 
wo think wo are justified in inferring] 
that tho provisions in this lespoct are' 
only discretionary and not mandatory.! 

Wo, therefore, overrule these con-1 
tentions. 

Next, it is argued that, under Cl. (4) 
of the bye-laws a notice of the mee¬ 
ting was bound to bo served on Major 
(now Colonel) W. Tarr. Thinking it 
was expedient to give the parties a 
chance to adduce evidence on this point, 
wo recorded an interlocutory order dated 
10th July 1928 and allowed Major (now 
Col). Tarr to be examined as a 
witness in this Court on 26th July 
1928. He said that he did nob remem¬ 
ber to have put the lino in blue pencil 
on the notice (Ex. D. 15), but at the 
same time ad led he might have done 
so. In his cross-examination, however, 
he says that his invariable practice is 
to put his initials and not to draw a 
lino against his name on notices, bub he 
is nob quite positive for ho confesses 
he cannot swear that lie never made a 
tick mark. This indicates a possibility 
of Col. Tarr having personally seen 
the notice and simply made even tick- 
mark, although his practice has been 
to put initials. No doubt it is more 
likely, and even more probable, that 
ho would have put his initials than only 
tick mark of a lino. Col. Tarr does 
nob remember anything and honco his 
deposition cannot load to a definite in- 
feronco that tho notico was nob sent to 
him or even shown to him. lb is ar¬ 
gued on behalf of the appellant that 
all that Cl. (l) of tho bye-laws requires 
is that a notice shall he “ sent to every 
member,” tho words aro nob “ served on 
every mombor,” and that tho burden of 
proving that there was non-complianco 
with the clauso so far as Col. Tarr 
was concerned remains undischarged. 

Wo aro fully aware that this argumont 
is moro technical than real; because 
looking to tho intention of either sen- 
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ding, giving, or serving a notice of a 
meeting which is bo invite every mem¬ 
ber because, lie must be given facility, 
to exercise his right to attend it, and, 
to influence its deliberations, we think 
the committee could be reasonably ex¬ 
pected to send it round bo overy one 
of the members concerned as often as 
possible in order that the call may 
Icome to his notice. Had the notices 
been separately sent out to each indivi¬ 
dual member there was no need for re¬ 
peated circulation, but the fact, that 
the Khandwa Municipal Committee 
has adopted the procedure of sending 
round one common notice to all mem¬ 
bers who know Euglish, and another 
notice in vernacular, to those who do not 
know it, leads us to infer that the peon 
whose duty it is to circulate the notico 
has instructions to make repeated ef¬ 
forts in circulating them and we would 
not bo acting against law if we were 
to presumo in the ordinary course of 
things that the instructions might have 
been duly carried out and consequently 
the committee did its duty towards its 
members. 

Even though there may be no tangible 
proof of personal service apparent on 
the face of the notice, wo may still pre¬ 
sume that the technical requirements of 
Cl. 4 referred to above must have been 
complied with in view of the possibility 
implied from the deposition of Col. 
Tarr which we cannot oxclude from our 
consideration. Wo are nob, therefore, 
prepared to find that the formality of 
sending notico was not complied with 
in this case. Since the question of actual 
service of notice is left in doubt wo 
think we will be justified in giving the 
Municipal Committee the benefit of the 
presumption which 111. (e) appended to 
S. 114, Evidence Act, holds out in favour 
of the regularity of official acts. Our 
finding, therefore, is that the plaintilTs- 
rospondents failed to establish beyond 
doubt that there was either a positive 
breach of the bye-law in the matter of 
sending notico of the mopting to Col. 
Tarr, or that it was guilty of an omis¬ 
sion to observe an imperative formality. 

We further think that the absence, if 
any, of a notico of the meeting dated 
16th July 1922 to Col. Tarr .was a 
matbor in respect of which ho, or even 
the other members of tho committee 
might have raised an objection if not at 


1930 

that very meeting at least at the next 
ensuing meeting dated 29th July 1922 at 
which the proceedings of this special 
meeting were brought up for confir¬ 
mation as required by Cl. (19) of the 
aforesaid bye-laws and actually read. 17 
members including Col. Tarr atten¬ 
ded the said meeting ; none of them nor 
even Col. Tarr in particular, cared to 
object to the proceedings of that meeting 
being confirmed. At least, there is 
nothing to show that any voice was 
raised against the proposed introduction 
of the tax, vide pp. 23 and 24, Ex. D-13 
of suit No. 11 of 1924. The learned 
counsel for the respondents refers us to 
a passage at p. 33 of Brice on tho 
Doctrine of Ultra Vires and asks us to 
hold that the proceedings of tho special 
meeting dated I6bh July 1922 were in¬ 
valid for want of notice to Col. Tarr* 
But we find on the same page the follow¬ 
ing observations which cloarly show that 
this is an objection which is capable of 
being waived, or cured by subsequent 
acquiescence : 

“But if all the persons entitle! to ba present 
at any meeting are actually present thereat, 
whether with or without notice, and do not 
object to tho same on the ground of informality, 
the want of notico will be excused, and they 
will be unable afterwards to repudiate the pro¬ 
ceeding of such meeting : Re, British Sugar 
Refining Co. (3). Even persons not present, and 
who did not receive notice, may by subsequent 
acquiescence in the resolutions passed or other 
business transacted at any meeting, bo bounl 
by the same, if intra vires, and be unable to 
object to the want of notice ; Smallcombc v. 
Evans (1) and T urquand v. Marshall (5). So on 
the maxim “ omniaessc rite acta presumuntur ” 
where the corporate records, are in due order 
and state that meetings were held it will be 
presumed, in the absence of clear ovidenco to 
the contrary, that such meetings were duly) 
summoned and properly conducted.” 

Applying these observations to tho 
facts of this case, wo hold that, in the 
absence of clear evidence to the contrary, 
tho notico of tho special mooting was 
sent to Col. Tarr hut at tho mo3t it 
could not ho personally served on him, 
and from the mere circumstances that 
proof of personal service is not forth¬ 
coming, we cannot hold that the mooting 
was not duly summoned and properly, 
conducted. Tho proceeding cannot there¬ 
fore ho re garded as invalid. _ 

(3) [1657 1 26 L. J. Ch. 360=3 Kay & J. 403 

5 \V. - R. 370. 

(4) 3 R. L. 219. ^ 

(5) [I860] 4 Ch. 37G=33 L. J. Ch.£30=l< W 

R. 9G5 = 20 L. T. 7G5. 
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Next it is contended by the respon¬ 
dent’s counsel that the notice of the 
meeting had not with it a list of the 
business or at any rate it did not clearly 
and accurately specify the business to 
be transacted at it ; and that a failure 
in this respect invalidates the proceed¬ 
ings of the special meeting dated 16th 
July 1922. We do not agree with the 
learned counsel’s contention except for 
the use of the word ‘bye-laws,’ where the 
word “rules’ as to tlie system of assess¬ 
ment and collection of the tax etc., pro¬ 
posed to bo imposed would have been 
more appropriate. Thore is nothing 
wrong with the notice. The specification 
as made was sufficiently indicative of tho 
business. It is not nocossary that a 
notice should call attention to matters 
which the law presumes that every ono 
knows ; the*words that the tax is a tax 
on the trade of ginning and pressing 
ootton was sufficiently descriptive of 
the persons or description of the pro¬ 
perty to bo taxed. Old S. 40 and its 
corresponding new S. 75 are sufficiently 
clear on the point and cure the defect, if 
any, on this score and prevent the tax 
•from being invalid in any way. This 
disposes of objections (a), (b), (c) and (d) 
in para. 3 of the plaint and reproduced 
above in para. 2 of this judgment. 

As to the argument that the special 
meeting dated 23rd October 1922 was 
before the expiry of one month from 
30th September 1922, when the last 
publication of the notice in the C. P. 
•Gazette took place, and, therefore, the 
proceedings of the second meeting wore 
illegal, suffice it to say that this point 
was never urged at the trial and that, 
even if it had been raised, it had no 
substance in it, as the only compulsory 
publication was a local publication by 
beat of drum and by koeping the resolu¬ 
tion hung up on the notico board ; and 
-ho publication in the C. P. Gazette 
was under the rules only discretionary 
and by v?ay of additional precaution*. vide 
Municipal Manual, Section B(G), Rules at 
page 23. The objections were also sub¬ 
mitted w ith inference to the local procla¬ 
mation made on 20th July 1922. Tho 
second special meeting was clearly more 
than a month aftor compulsory publi¬ 
cation. 

As to tho objection (e) namely that 
the date from which tlie tax was to bo 
introduced, wo think this formality is 


not imperative as a reference to the 
procedure laid down at p. 1, Section C, 
Municipal Taxation, para. 1 of tho Muni¬ 
cipal Manual would show. Wo overrule 
this contention. 

As to objection (f), that thero was a 
failure to demonstrate the necessity 
for the taxation, wo think that that 
information is required for enabling tho 
Local Government to decide whether the 
sanction should he accorded or not, and 
could have been called for by it. Inas¬ 
much as the Local Government did not 
call for it and return tho proposals for 
the demostration of the necessity wo 
think, it was not treated as an essential 
piece of information, especially as, that 
point was raised in the objections and 
amply met by tho committee in the refu¬ 
tation of each of tho objections seriatim. 
Tho application was accompanied by the 
necessary enclosures and we did not 
think there was any non-compliance with 
the requirements in this behalf. We, 
therefore, hold that this objection also 
must fail. 

The formalities referred to abovo are 
not formalities dirocted by the legis¬ 
lature but those of mere procedure laid 
down, for the guidance of or by the com¬ 
mittee themselves. Brice on tho Doctrine 
of Ultra Vi res has the following state¬ 
ment of law at p. 6L0, as regards the dis¬ 
tinction lie tween the formalities imposed 
by legislature and those prescribed by 
corporations : 

“Tho Courts appirently incline to construe 
statutory provisions of this discription soino* 
what strictly, and therefore to hold a formality 
directed by tho legislature to he imperative, 
which if prescribed by ordinary individuals 
and corporations, would be directory merely. 0 

We accordingly hold that tho objec¬ 
tions urged, even if upheld, are not 
illegalities, i. o., violation of any direc¬ 
tions of the legislature, which might 
make tho imposition of tho tax invalid 
or ultra vires but that at the most thoy 
arc mere irregularities of procedure pres¬ 
cribed by the corporation. The provi¬ 
sions of S. 24 of the old Act which corres¬ 
ponds to S. 23 of tho now Act lay down 
that any proceedings taken under tho 
Act shall not he questioned on account 
of any defect or irregularities not affect- 
ing tho merits of the case. For all 
those reasons our finding is that tho 
imposition of tho tax was not ultra 
viros or illegal. 
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As a reside of this decision we further 
hold plaintiffs were legally liable for the 
tax and that the same was legally re¬ 
covered from them. Botli the suits wore 
therefore, liable to be dismissed. We 
accordingly set asido the decree passed 
by the lower Court and allow this first 
appeal with costs in both Courts to bo 
Paid by the plaintiffs-respondents. As 
regards the second appeal No. 371 of 
1924 wo uphold the decree of the Court 
dismissing Suit No. 11 of 1924, though 
on different grounds. The successful 
party in that suiFshall get costs of all 
Couits from the unsuccessful party, who 
will bear their own throughout. 

P.N./r.k. Ord er accordingly . 
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Sheoj i Appellant. 

v. 

Bhaskar and another —Respondents. 

First Appeal No. 100 of 1928, Deci¬ 
ded on 8 th November 1929, against 
decree of Sub-Judge, Nagpur, in Civil 
Suit No. 34 of 1927. 

(a) Trantfer of Properly Act, S. 58- 
Mortgage can be foreclosed even if fraction 
of debt remains unrepaid by mortgagor — 
But where there is no debt there is no mort¬ 
gage as there is no foundation to support it. 

Tho security of mortgage is meant for each 
and every portion of the debt, and the mort¬ 
gage can be foreclosed even if a fraction of 
tho debt remains unrepiid by tho mortgagor. 

Bat where no consideration passes at all, the 
position becomes different ; for a mortgage, 
though really a conveyance of interest in 
land is a conveyance merely to 6ccure the 
due piyment of debt. Thus where there is no 
debt there is uo mortgage as there is no foun¬ 
dation to support it. Where the mortgage is 
not only for tho consideration that is advanced 
before tho execution of the mortgage deed, but 
also for moneys that are advanced before tho 
execution of mortgage deed, aovvell as for future 
advances that are promised, as also for an 
engagement made and accepted to pav off the 
prior mortgage, it cannot ba said tbit tho 
mortgage is without any consideration and 
therefore it cannot be contended that tho mort¬ 
gage fails as a mortgage because a portion of 
the money that is promised to be piid was not 
paid or because an engagement to satisfy the 
prior incumbrance which forms part of tho 
consideration is broken: 2 C. P . L. R. 243 not 
AVPr • *, 28 Bom. G2 ; 21 M. L. J. 109 ; 23 

l. C. H0-> ; 85 J. C. 455 and 4 C. P. L Ii. 120 
lift, on ; (Other case law considered). 

IUT , . D [P 169 C 2, I> 170 C 1] 

(b) Transfer of Property Act, S. 101—Pur¬ 
chaser of prior mortgage is presumed to 
keep it alive for his benefit—Transfer of 
Property Act, S. 74. 

Whore a portion of the property is mortgaged 
to A and then tho whole property is mortgago 1 
to Li and whore C a subsequent mortgagee of 
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another portion of the mortgaged proparty, 
purchases tho portion mortgaged to A it can 
bo presumed that in discharging the prior mort¬ 
gage he had the intention of keeping the mort¬ 
gage alive for his benefit: 10 Cal. 1035 (P.C.), 

FolL - [P1/1C2] 

(c) Transfer of Property Act, S. 74—Prior 
mortgage debt must be fully satisfied to- 
claim right by subrogation. 

There can bo no acquisition of tho right by 
subrogation unless the person claiming it fully 
fcitisfios the whole of the prior mortgage debt. 

C p 171 c 2] 

(d) L im | tat ,on Act, Art. 132 — Limitation, 
applicable to enforce priority on ground 
of subrogation—Transfer of Property Act, 
S. 74. 

The right to enforce priority on the ground 
of subrogitiou cmnot be exercised after 12: 
years have elapsed since tho cause of action 
under the prior mortgage accrues: 33 Cal . 527 
(P.C.) ; 13 N. L. R. 217, Rel. on. [P 172 C 1] 

(e) Mortgagor and Mortgagee—Defendant 
should be allowed to enforce his equitable- 
right of claiming damages for breach con¬ 
sisting of contractual or statutory obliga¬ 
tion arising out of mortgage in mortgagee's-- 
suit itself — But plaintiff will not be liable 
for any remote damages. 

In cases where tho breach cousists of a con¬ 
tractual or statutory obligation arising out of 
the mortgage or annexed to tho relationship of 
mortgagor and-mortgagee created by the tran¬ 
sition, the defendant should be allowed to en¬ 
force his equitable remedy to cl lim damages in 
tho mortgagee’s suit itself. But tho plaintiff 
would not be liable for any remote damages ; 
the only proper way of assessing the damages 
would be to find out what loss the defendant 
would have suffered had he taken steps to- 
remedy tho breach in time. [P 172 C 1] 

B. B . Gadgil —for Appellant. 

K. P. Vaidya —for Respondent 2 . 

Judgment. —This judgment also dis¬ 
poses of first appeals Nos. 81, 99 and 
10 L of 1928. These appeals arise out 
of a suit to enforce by foreclosure the- 
mortgage dated 1 st June 1912 executed 
by defendant l’s father for Rs. 2000 in 
favour of the plaintiff. The considera¬ 
tion of tho mortgage deed was not fully 
paid up on the date of the mortgage,. 

Rs. 302 only having been paid previous'- 
to its execution. The subsequent pay¬ 
ments alleged by the plaintiff to have 
been made towards the consideration? 
aro : (1) Rs. 300, paid on 24th August 
19L2 (vide Ex. P- 6 ), (2) Rs. 100, paid on 
16th September 1912 (vido Ex. P-7), 
and (3) Rs. 3G4, paid on 28th July 1913 
(vido Ex. P- 8 ). Thus in all, according 
to the plaintiff, tho total sum advanced* 
was Rs. 1066. Tho mortgage deed des¬ 
cribes the consideration as made up of 
Rs. 302 already paid and the remaining, 
amount left with the mortgagee for the- 
satisfaction of previous liabilities of the* 
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plaintiff mortgagee viz. (1) Rs. 875 to be 
paid by the plaintiff to the previous 
mortgagee Marotrao Deshmukh towards 
his mortgage dated 8th April 1903 for 
Rs. 700, for which debt only a portion 
of the mortgaged property in dispute 
was hypothecated, viz., the rnalik mak- 
buza fields ; (2) Rs. 225 to be paid to the 
malguzar in lieu of arrears of land 
revenue: and (3) Rs.-598 were left with 
the mortgagee for payment to the mort¬ 
gagor whenever required. It was stated 
in the mortgage deed that the mortgage 
debt was taken in order to pay off the 
mortgagor’s creditors. 

The sum ear-marked for the previous 
mortgagee, Marotrao, was not paid and 
eventually Marotrao brought his suit 
No. 107 of 1913, to enforce his mort¬ 
gage. To that suit the plaintiff was 
joined as a party defendant. A decree 
was obtained on that mortgage and, 
before it was made final, the mortgagor 
had to sell a portion of the mortgaged 
property viz. the rnalik makbuza plots 
to defendant 2 for Rs. 3100 with the 
object of paying off the amount of the 
preliminary decree obtained by Marot¬ 
rao and other debts. The decretal 
amount was paid and Marotrao’s mort¬ 
gage was satisfied. On 16th April 1923 
the same rnalik makbuza plots along 
with the village share in which they 
were situate were purchased by the 
plaintiff himself jointly with other 
defendants, viz. defendants 3 to 8, the 
plaintiff s share being one-third. 

The plaintiff brought this suit on 13th 
April 27 and joined all those defendants 
as they wore interested in the equity 
of redemption. The several contentions 
of olio different sets of defendants would 
be clear from the issues settled in the 
suit which were as follows : 


“ 1. Whether the mortgage in suit has be* 
duly executed by defendant l’s father ar 
whether it is validly attested ? 

2. Whether the aforesaid mortgago is f 
consideration of Its. 1036 only as alleged ? 

3. Whother the following advances tow.ir 

the aforesaid Rs. 1036 were made to tho mor 

pgor and whether they woro made, if at a] 

by way of consideration for the morteaeo 
suit ? h b 

an?V\l 02 datod 15th Ma y 1912 ; Rs. 100 date 
V,°th May 1012 ; Rs. loo ditjJ 1st June 1012 
Ks. .,00 dated 24th August 1012 ; Us. 100 dat< 

July l S 9°l3 ember 1012 ’’ and Us * 301 dafced 281 


1. Whether tho aforcsiid consideration of 
fie mortgago in «uit was for piymont of ante¬ 
cedent debts and for legal necessity as alleged. 


5. Whether payment agreed to bo made by 
tho mortgagee to tho mortgagor’s creditors 
Marotrao Deshmukh and Balkrishna Mal¬ 
guzar formed tho essence of tho contract result¬ 
ing in tho mortgage in suit and whether tho 
plaintiff has committed a breach thereof ? 

fi. What is the legal effect of the aforesaid 
breach, if any ? * 

7» What was tho value of tho mortgaged 
properties at the date of the mortgage in suit '? 

Whether defendant 1 suffered any loss by 
reason of the plaintiff’s default in the payment 
he alleged to make to Marotrao Deshmukh ? 
What is the extent of such loss ? 

9. Whether the plaintiff is bound to give 
credit for tho aforesaid loss in this mortgage 
debt ? 

10. Do?s tho mortgage security stand split up 
1 > tho plaintiff having purchased a portion of 
the mortgaged property ? 

11. If issue 10 is answered in tho affir¬ 
mative, what remains tho value of tho mort¬ 
gage in suit ? 

12. Was it ever agreed between the plaintiff’s 
father and defendant 2 that the latter would 
got rights under tho mortgage dated 28th 

April 1903 by purchasing the mortgaged rnalik 
makbuza fields ? 

13. If so, what is its effect on tho present 
suit ? 

11. Whether the plaintiff's father represented 
at the time of the sale deed dated 16th April 
1923 that nothing had remained due to him on 
the date of the mortgago in suit and that it 
was only a paper transaction ? 

15. Whether interest claimed exhorbitant 
and penal ? 

Iff* What rate of interest should be allowed ? 

17. Relief/’ 

The lower Court after considering the 
evidonco on both the sides gave tho fol¬ 
lowing findings on tho above issues : (I) 
Tho mortgage is genuine and duly at¬ 
tested. (2 and 3) All tho several items 
alleged by tho plaintiff to have beon 
paid towards the mortgage wore paid 
except the last item of Rs. 361 under 
Ex. P-8, out of which Rs. 198 only 
was paid towards tho mortgago ; thus 
in all Rs. 900 was tho total considera¬ 
tion paid. (4) Tho consideration of tho 
mortgago was partly to satisfy antece¬ 
dent dobts and partly to moot cultiva¬ 
tion expenses and thus binding on 
defendant 1, son of tho mortgagor. (5) 
The mortgago was executed chiefly be¬ 
cause tho mortgagee had undertaken to 
pay off tho previous mortgago of Marot¬ 
rao Deshmukh and tho land revenue 
duo by the mortgagor. (6 and 10) 
Marotrao’s mortgago debt having, how¬ 
ever, subsequently been paid off by tho 
sale of rnalik makbuza fields, which 
eventually were purchased by tho 
plaintiff, tho mortgago was <split up and 
the mortgage could bo rodeemod piece. 
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meal. (/) The values of the mortgaged 
pioperties on the date of the mortgage 
in suit were malik makbuza fields Rs. 
3,500, absolute occupancy fields with 
appurtenances Rs. 3,600 and the houso 
Rs. 3C0. (8 and 9) No findings wore 

given. (11) The plaintiff having pur- 
chased one-third of malik makbuza land 
the only amount which he could recover 
under the mortgage was Rs. 756, (L2 

and 13) No findings were given but it 
was remarked, while discussing issue 
5, that none of defendants 2 to 8 secured 


the rights under the prior mortgage by 
the mere fact of having purchased the 
mortgaged malik makbuza fields and 
liquidated the debt duo under the prior 
mortgage and that, even if any such 
rights were acquired, the question 
amounted to setting up a paramount 
title which could not bo investigated 
in this case. (Ll) There was no re¬ 
presentation on behalf of the plaintiff 
when ho purchased the malik makbuza 
fields on 16th April 1923 that his previ¬ 
ous mortgage was a mere paper transac¬ 
tion. (15 and 16) Tho interest charged 
viz. compound interest at 1 per cont per 
mensem with yearly rests was neither 
exhorbitant nor penal. On these find¬ 
ings a decree for foreclosure for Rs. 
2,150 as claimed by tho plaintiff, was 


passed. 

All the parties have now filed diffe¬ 
rent appeals attacking findings which 
are against their interest. As regards 
the contention that tho execution and 
attestation of tho murbgago was not 
duly proved, I have only to say that the 
evidence of Laxmanrao (P.W. 2) Ganpati 
(P. W. 1) and Pandurang (P. W. 8) along 
with tho documentary evidence con¬ 
tained in Exs. P-5 and P-9 clearly shows, 
as held by tho lower Court, that this 
contention is futile. 

As regards tho amount of considera¬ 
tion that passed under tho mortgage 
deed it was contended for tho plaintiff 
that tho whole of Rs. 1,066 did pass, 
while on the other hand the .defendants 
admitted receipt of Rs. 302 only. As 
regards tho three amounts paid after 
the execution of tho mortgage, tho de¬ 
fendants contended that these at loast 
hal no connexion with tho ruortgago in 
suit. Tho lower Court has considered tho 
evidence on this point and the finding 
has not been seriously challenged in 
arguments, excopt as regards tho amount 


of Its. 361 paid undor the recoipt Ex. 
1*8 dated 28th 'July 1913. A perusal 
of this receipt itself will satisfy anyone 
that the amount was paid towards tho 
consideration of tho mortgage and was 
not any independent debt. The con¬ 
cluding words in the receipt are : 

The balance now due is its. 931 which ro* 
mains with you.” 

This amount, . together with the 
amount Rs. 1,066 which tho plaintiff 
alleges lie has advanced undor tho 
mortgage, makes up tho total of Rs* 
2,000 for which the mortgage was exe¬ 
cuted. This makes it clear beyond 
doubt not only that this ifcora forms tho 
consideration of tho morbgago hub also 
that tho previous items in dispute, viz. 
those roforred to in Ex. P-6 and P-7, did 
also form part of tho consideration of 
of the mortgage. I therefore set aside 
the finding of the lower Court on this 
point and instead find that tho total 
amount of the consideration undor tho 
mortgage that was received by tho mort¬ 
gagor was Rs. 1,066. 

It is clearly admitted by tho defen¬ 
dants that the main intention of tho 
mortgage was to pay olf tho antecedent 
debts due by the mortgagor, viz. the 
prior mortgage debt of Marotrao and tho 
land revenue assessment. There is also 
evidence on record to show that Marot- 
rao had obtained two money decrees 
against the mortgagor ; those remained 
unpaid at the time of tho morbgago in 
suit when an attachment under one of 
tho decrees was also ponding. As regards 
tho rest of tho consideration, it is clear 
as observed by the lower Court, that tho 
mortgigor being indebted was in want 
of money which ho must hive acquired 
in respect of tho cultivation of his gar¬ 
den land. Tho miin purpose of tho 
mortgage being admittedly to pay off 
the creditors, I would believe tho testi¬ 
mony of Ganpiti (P. W. 1) tho plain- 
tilf mortgagee, when ho states in his 
ovidonco that tho mortgage was exe¬ 
cuted : 

“to piy off tho crjdifcoro and to dofray ox- 
p3ns23 of cultivation.” 

There being no rebutting evidonco 
worth tho name, I would confirm tho 
finding of tho lower Court on this point. 

As regards tho valuation of tho diffe¬ 
rent properties arrived at by the lower 
Court, no serious argument was addres¬ 
sed to mo; but it was brought to tuy 
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notice that the area, anl assessment of 
the different lands being different they 
could not be hold to have the same 
value. My attention was also directed 
to the ovidonce of Vinayakrao (D. W. 3) 
who deposed that about 17 years ago the 
malik makbuza fields were worth Rs. 
4,000 and the absolute occupancy fields 
were worth Rs. 7,000 and that the 
jirices have gone up furthor since then. 
In cross examination, however, the wit¬ 
ness had to admit that ho had never 
entered into any transaction of land in 
that mouza Sasundri or nearabout ; on 
the contrary, he had to admit that ab¬ 
solute occupancy land similar in size to 
the malik makbuza land in suit was sold 
for Rs. 2,400 only 1L years age. Tho 
lower Court lias considered all the evi¬ 
dence on record on thi3 point and has 
believed tho testimony of Ganoatrao 
(L-D. W. 1), who appeared to be “much 
more reliable boing an independent 
witness.” No reason has been shown 
to me in arguments why I should inter¬ 
fere with tho estimate of tho evidence 
. of thi3 witness made by the lower Court. 
Tho lower Court, after weighing all the 
evidence on tho point, observes as fol¬ 
lows : 

“Reading the testimony of P. W. 5 with 
this qualification and also bearing in mind 
that the plaintiff is interested in lowering tho 
value of th9 malik makbuzt and in giving an 
exaggerated value of the other properties I find 
that at the data of tho mortgage the malik 
makbuza laud was worth about Rs. 3,500 ab¬ 
solute occupancy with all appurtenances there¬ 
to was worth Rs. 3,500 and the house was 
worth Rs. 300.” 

In my opinion this estimate of tho 
evidence of the value seems to be cor¬ 
rect and I confirm this finding of the 
lower Court. 

* 

Tho next contention urged is that the 
mortgage ceased to be a mortgage and 
enforceable a3 such because (1) the 
whole of tho consideration was not paid 
and (2) tho payment of the prior incum- 
branco which was of tho essence of tho 
morbgago was not made. As regards 
the first.point tho decision in Vema v. 
Dury'o Kacki (L) might lend support to 
the contention ; for in that case it was 
hold that the agreement of morbgago 
was ono and indivisible, and if the mort¬ 
gagee were allowed to foreclose tho 
mortgage for only a portion of tho debt 
it would amount to allow him to get 
for a port ion of the consideration what 

(l) [1033J 2C. P. L. R. 2i'P 
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it was agree d ho should get for the 
whole. The security of mortgage, 
however, is meant for each and every 
portion of the debt, and tho mortgage 
could he foreclosed even if a fraction 
of tho debt remained unrepaid by the 
mortgagor. It would thu9 appear to 
me that tho reasoning in Pcma v. 
Doorgoo Kacki (L) i3 not quite sound. 
In Bkagchand v. Radkalcisan (2) 'and 
Tiruvial Raju v. Muthiah Naidu (3) 
cases based on exactly similar facts tho 
mortgage was enforced in respect of the 
part consideration that was paid. 

In cases where no consideration has 
passed at all, the position becomes dif¬ 
ferent for a mortgage, though really a 
conveyance of interest in land is a 
conveyance merely to secure the due 
payment of the debt. Thus where there 
is no debt there is no mortgage, as 
there is no foundation to support it : 
vide Ramasxvami Chcttiar v. Sundara 
Reddiar (4), Kumcirappan Chcttiar v. 
Narayanan Chcttiar (5) and B. B. 
Balaprasad v. Bidur Ram (6).In a re¬ 
cent Privy Council decision in Veerappa 
Chctty v. Arunachclam Chctty (7) tho 
mortgage sued to enforce his morbgago 
when he had not at all performed his 
engagement to pay the prior incum¬ 
brance the suit was dismissed and the 
result worked out'on a different ground. 
The ground was that the plaintiff had 
established no case whatsoever under 
the law either for a decree for money 
or for an account. Again, while a 
contract to make cr take a loan of 
money of a mortgage could not be spe¬ 
cifically enforced : vide Anakara n t 
Kas?ni v. Saidamadaih Avulla (8), 
Galim v. Sadarij an Bibi (9) and Yada- 
vendra Bhatta v. Srinivasa Babu (I0)yet 
if a portion of money has been actually 
advanced and tho contract partly perfor 
med specific performance could ho decreed 
Blunter v. Langford (Li). Similarly, 
whore tho consideration lias been partly 
paid the more fact that tho remaining 

T27 [1904] 28 Bom. 02=5 Bom71^7R. 07*2. 

(3) [1911] 35 Mad. 114=21 M. L. J. 169=9 
I. C 2S > = ': UU1 U. W N. 113. 

(1 [1911] 23 I. G. 805. 

(5) [1910] 35 I. C. 455. 

(0) [1891] 1 C. P. L. R. 120. 

(7) A. I. R. 1321 P. 0.192=4 Rang. 13(P.C.). 

(ft) [1879] 2 Mad. 79. 

(9) [1910] 43 Cal. .59 = 21 C. L. J. 532=29 I. 

C. 021 = 19 C. W. N. 1332, 

(10) A. 1. R. 1925 Mad. 02=17 Mad. 093. 

(11) 3 Moll 272. 
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poition has nob been advanced should 
nob destroy the mortgage or rendar ib 
unforceable : vide Munshi Bajrangi 
Sakai v. i dit Narain Singh (12), Junta 
Prasad v. Achcliey Lai (13). Tirumal 
“ft 11 , 7 - Pandla Muthial Naidu ( 14 ), 
Abdui Hashim Sahib v. Kadir Batcha 
Uo; and Allah Data v. Nazar Din (16). 

In the caso before me the mortgage 
was not only for the consideration that 
was advanced at the time of the mort- 
|gage deed but also for moneys that 
were advanced before the execution 
of the mortgage deed as well as for 
future advances that were promised as 
also for an engagement made and ac- 

Unde 0 ? S° 53 V p fch A 8’ ri ° 1 ' morfc S*8oe. 

> f a mortgage is a 

transfer of interest in spocihc immov¬ 
able property for the purpose of seeur- 

towi payment of m °ney advanced or 
tho payment of money to be ad¬ 
vanced by way of loan, i. e., an existing 
or future debt, or (3) the performance 
of an agreement which may give rise to 
a pecumaiy liability. The considera¬ 
tion may be past or future; money paid 
or promised : it may also consist of the 
performance of an engagement of a 
character the .breach of which would 
entitle tho obligee to recover damages 
buch an engagement has been mado in 
this case. It cannot therefore bo said that 

'mortgage in this caso was without any 
consideration; and, therefore, the con¬ 
tention that tho mortgage fails as a 
mortgage, because a portion of the 
jmoney that was promised to bo paid 
was noj piid, or because an engagement 
to satisfy tho prior incumbrance, which 

formed a part of tho consideration, was 
Ibroken, has no force. 

As regards the other point, viz., that 
the payment of tho prior incumbrance 
was of the essence of the mortgage and 
that as ,t was not paid, tho mortgage 
ai ct as a \\ liolo, tho learnod counsel 
tor tho defondants has referred mo to 
the caso of Subba Iiau v Devu Shctti 
UU to support this contention. There 
^-^gotlier Full Bench decision which, 
{ffl 11900] 10 C. W. N~032. - 

18) j! 9 88C 31 AU * 871=14 !• c - 132=9 A. L. 

( 11 ) Il^lW Mad. 114=21 M. L. J. 109=9 I. 

o. iol=(19l7) 1 M W M lift 

1 T l9 n 8 L 4 n ) Ii(, - 50 =35 M. L. J. 740= 49 
/ir\ 370=(L918) M. W. N. 7G9 

(15) [1010] 53 P. H. 1910=33 I. C 474—31 W 
R 1910 (F.B.). 474-01 W. 

(17) [1895] 18 Mad. 120. 
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to a certain extent, also supports the 
same view, viz.: Gokal Chanel v. Bak¬ 
ina l (18). Bub this caso has since been 
overruled by another Full Bench deci- 

® , ?. n 7 th ° Samo High Co ^rb, viz. 
Allah Ditta v. Nazar Din (16). The 

authority of the Madras case lias also 
been somewhat shaken by later deci¬ 
sions, vide, e. g., : Tirumal Baju 
Muthiali Naidu (15). Assuming, how- 
Qvei, tliat the Madras ruling gives good 
law, the case, when examined, would 
show that the decision has been rested 
on two essentials, viz., ( 1 ) that tho 
mortgagor cancelled the mortgage when 
he failed to receive the money promised, 
and ( 2 ) that the mortgagee acquiesced 
in that cancellation. Tho evidence on 
the record and tho circumstances of the 
case before me do not satisfy either of 
these essential conditions. The prior 
incumbrance was intended to be paid 
off immediately after the execution of 
the mortgage in question; the payment 
w as not made for a long time, with the 
result that the mortgagor could not per- 
foim even the favourable compromise of 
his liabilities which he had subsequently 
made with tho prior mortgagee. Yet. 
soon afterwards, payment was allowed 
to bo tendered to the prior mortgagee. 
This fact would appear from the judg¬ 
ment and pleadings of both tho parties 
in the previous suit instituted by the 
Prior mortgagee. It was then for the- 
mortgagor to have demanded that money 
from the mortgagee and, if default were 
mado in paymoub, to have cancelled the 
transaction. Nothing of tho sort was 
done. The prior mortgagee then filed 
his suit and even there tho mortgagor 
acquiesced in tho plaintiff being joined 
in that suit and allowed a chance to* 
redeem. Even when tho decree was 
passed and tho plaintiff would not pay 
the amount, with the result that the 
mortgagor had to approach defendant 2 
for the money, the mortgagor does not 
seem to have taken any notice of tho- 
plaintitl s default but has remained in¬ 
active since. 

These circumstances clearly show that, 
the mortgagor never intended to cancel 
tho mortgage on tho ground that the- 
plaintiff defaulted in the performance of 
his engagement; much less did tho plain¬ 
titl acquiesce in tho cancellation of tho 
mortgage. Another important fact is 
(18) [1907] 59 P. R. 1907 (F.B.). 
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that; more than a year after the mort¬ 
gage the mortgagor accepted no less an 
amount than Rs. 364 towards the con¬ 
sideration of the mortgage. The evi¬ 
dence adduced by the defendant to the 
effect that, when defendant 1 purchased 
the malik makbuza fields comprised 
in the mortgage or when he sold these 
lields along with tho village share 
to the plaintiff and defendants 3 
to 8, the plaintiff declared that his 
mortgage was a fictitious transaction, is 
very interested and not at all worthy 
of reliance. The witness Ganpatrao 
Ajankar (2-D. W. l) is heavily indebted 
to defendant 2, i. e., to the oxtont of 
Rs. 7,000, and has all of his property 
mortgaged with him and, therefore, 
seems to be under tho thumb of defen¬ 
dant 2. The next witness Ganpati 
Shanker (2-D. W. 2) is also a debtor of 
defendant 2. Again, if tho plaintiff re¬ 
ally make any such declaration and tho 
defendants were satisfied therewith, it 
is not understood why the defendants 
did not take tho evident step of de¬ 
manding tho mortgage deed from the 
plaintiff. 

It is thus clear that the essential con¬ 
ditions in Snbba Ban v. Devi Shelti (17) 
are not satisfied in this case, and, there¬ 
fore, the plaintiff’s mortgage cannot 
fail. There is also no evidence worth 
the name to show that tho payment of 
the prior incumbrance was of the es¬ 
sence of the mortgage so as to attract 
the provisions of S. 26, T. P. Act. The 
evidence shows that tho payment of 
this incumbrance as well as the debts 
on account of tho land revenue asses- 
ment due to Foujdar were only tho im¬ 
mediate occasion for defendant 1 to en¬ 
ter into this transaction; these wore 
not the only liabilities of the mortgagor 
who was otherwise* heavily indebted 
both to the prior mortgagee and others. 
He had also allowed a large portion of 
the consideration to remain deposited 
with the plaintiff to meet the demands. 
I, therefore, find that tho payment of 
tho prior mortgage or the payment of 
the assessment to Foujdar was not of 
the essence of tho plaintiff’s mortgage 
and further that noither did the mort¬ 
gagor take any steps to cancel tho 
mortgage, nor did tho plaintiff acquiesce 
,n the cancellation thereof ; on tho 
contrary, the conduct of the mortgagor 


seems to show that he acquiesced in tho 
subsistence of the mortga go. 

The next contention is that defen-, 
dant 2 had acquired by subrogation the; 
rights of tho prior mortgagee and should* 
have been allowed to enforce those 
rights as against tho plaintiff. When 
defendant 2 purchased the malik mak¬ 
buza fields comprised in the mortgage 
he was already holding a subsequent 
mortgage with respect to the other 
mortgaged property, viz., the absolute 
occupancy field, and there was also the 
plaintiff’s mortgage, and, therefore, it; 
could be presumed that in discharging 
the prior mortgage he had tho intention 
of keeping the mortgage alive for his 
benefit : Golcaldas v. Puranmal (19). 
Defendant 2 has, however, transferred 
tho malik makbuza land while he still 
remains the puisno mortgagee with res¬ 
pect to the other property. In these 
circumstances it is difficult to say if ho 
has also parted with the rights acquired 
by subrogation. Even if it were as¬ 
sumed that the plaintiff and defen¬ 
dants 3 to 8 have acquired tho rights, 
it is extremely doubtful whether tho 
plaintiff, having failed to perform his 
engagement to pay off the prior mort¬ 
gage, could claim to exercise those 
rights : vide. liar SJitjam v. Shyam 
Lai Sahu (20). 

Again, defendants 3 to 8 who have 
associated with him in the purchase of 
the malik makbuza fields, could also not 
be allowed to exercise such rights; for, 
otherwise, plaintiff would also get the 
benefit by exorcising his right of con¬ 
tribution, which he could not in equity. 
Even if they be regarded as purchasers 
of a separate two-thirds interest in trie 
malik makbuza fields, they cannot be 
said to have fully satisfied the whole of 
the prior mortgage debt, without which 
there could bo no acquisition of the 
right by subrogation. Tho decision of 
this question is, howoyer : not necessary; 
for whichsoever of the defendants may 
have tho rights, tho right to enforce pri¬ 
ority cannot now bo exercised owing to 
the bar of limitation, as more than 12 
years have elapsed since the cause of 
action under the prior mortgage accrued: 
vide, Mahomed Ibrahim Ilossain Khan, 

(19) [1884] 10 Cil. 1035 = 11 I. A. 12G=1 

Sat / p G ) 

(20) [1916] 43 *Ca 1*. 00 = 22 C. L. J. 227 = 31 
1. C. 22 = 20 C. NY. N. 001. 
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v. Ambika Per shad Singh (21) and 
Nath nr am v. Sheolal (22). The prior 
mortgage of Marofcrao Desbmukh was 
made in 1903 and was payable in seven 
years, and it is now boo late for them to 
claim to enforce their right. 

I As regards the contention referred bo 
in issue 12, viz., whether there was an 
agreement between defendant 2 and the 
plain tit! that the former would get 
rights under the prior mortgage of 
Marobrao Deshmukh by paying it off, 
jl have only to observe that the deter¬ 
mination of tho question is no longer 
necessary; for, as already stated above, 
the right of subrogation cannot now bo 
enforced owing to the bar of limitation. 

The next question is whether the 
defendants are entitled to set off the 
amount cf damages resulting from the 
plaintitT having broken off his engage¬ 
ment to pay off the prior mortgage. It 
has been held in liani Kaghubansi Kun- 
ivar v. Raunakali (23) the only case on ‘ 
the point for tho time being available 
to me that the defendants’ remedy for 
recovery of damages resulting from tho 
default of the mortgagee is by a sepa¬ 
rate suit. With due respect to the 
Judges, I cannot accept the decision; for 
I cannot understand why the mortgagor 
should be driven off to a separate suit 
in order to onforco his right which is 
an quitablo right. The proper rule, 
in my opinion, shoull he that, in cases 
where tho breach consists of a contrac¬ 
tual or statutory obligation arising out 
of the mortgage or annexed bo tho rela¬ 
tionship of mortgagor and mortgagee 
.created by tho transaction, the defen¬ 
dant should be allowed to enforco his 
jequi table remedy in tho mortgagee’s 
suit itself. 

But the plaintiff would certainly not 
be liable for any remote damages ; tho 
only proper way of assessing the dama¬ 
ges would be to find out what loss the 
defendant would have suffered, had ho 
taken stops to remedy the broach in 
time. This ho could do by borrowing 
money in tho market and paying off 
the prior mortgagee in time. Ho did 
make the arrangement to pay off tho prior 
mortgage subsequently, i. o., soon after 
14th April 1917 whon ho sold tho malik 

Ul) [1912] 39 Caf! 527=TT iTJJ 190=3'.) 

I. A. C9 (P.O.). 

< 22) [1917] 13 N. L. R. 217 = 12 I. C. 79G. 

123) [1907] 10 O. C. G9. 


makbuza fields to defendant 2. Ha 
should, therefore, be supposed to have 
borrowed the debt in the market on 1st 
June 1912 (the date of the plaintiff's 
mortgage) and paid it off soon after 14th 
April 1917, i. e., roughly five years. This 
loan would, in the plaintiff’s circum¬ 
stances, have naturally been an un¬ 
secured loan and would not have been 
available unless the full Mahajani rate 
of Rs. 2 per cent per mensem were paid. 
The loss, then, suffered by the mortga¬ 
gor would be the interest on Rs. 875 
at Rs. 2 per cent per mensem for these 
five years. This amount comes to 
Rs. 1,050 and this I assess as tho am¬ 
ount of the damages. This amount will 
be deducted from the mortgage money 
on 1st Juue 1917. 

As regards tho contention that the 
interest allowed has been of a penal and 
exhorbibanb nature, I fully agree with 
tho lowor Court in its finding in tho 
negative. Tho right of Re. 1 per cent 
per mensem compound interest, is cer¬ 
tainly nob of an extortionate nature and 
also nob penal. 

The plaintiff’s account now stands 
thus : 

Principal amount; ... ... Ri, 1,0G6 

Deduct rateable amount on one- 
third share of malik makbuzi fields 
mortgaged which the plvintiff pur¬ 
chased ... ... ... 170 


Balance ••• 

Rs. 896 

Add interest at 1 per cent per 
mmsem, compound rate, from the 
date of mortgige till 1st June 1917, 


about which date the mortgagor 
sxtisfied the prior mortgage 

Rs. 710 

Total 

Rs. 1,606 

Deduct Rs’. 1,030, damages which 
mortgigor became entitled to on 1st 
Juno 191 ( owing to plaintiff’s 
breach ... ••• - ... 

Rs. 1,050 

Balance ••• 

Rs. 556 

Add interest at 1 per cout per 

mensem, compound rete, on the bal¬ 
ance from 1st Juno 1917 to 1st Dj* 


camber 1929, the due date for defen¬ 
dant 2 

Rs. 1,707 

Total for defendant 2 payable on 
1st December 1 )2J. 


Total 

Rs. 2,203 


To 1st January 1930, tho duo date 
for defendants 3 to S ••• Rs. 1,723 

Total for defendants 3 to 8, pay¬ 
able ou 1st January 1930, 


TOTAL Rs. 2.284 
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To 1 st February 1930, the du? 
date for defendant 1 ••• ••• Rs. 1,749 

Total for dofoudant 1 , payable 
on 1 st February 1930. 


TOTAL Rs. 2,305 
• — __^ 

Tho plaintiff shall be entitled to have 
proportionate costs of the suit and the 
two appellants only added to the decre¬ 
tal amount. The decree shall ho in form 
No. 6, Appx. D, Civil P. C. The de¬ 
fendants want an opportunity to re¬ 
deem the whole mortgage and have 
objected to any division of liability as 
between them, as has been made by the 
lower Court in its decree and I have, 
therefore, decided to pass a decree for 
the whole amount as detailed above. In 
tho peculiar circumstances of the case I 
order all the defendants to bear their 
own costs. Tho defendants have raised 
several pleas and taken grounds before 
me in which they havo failed; they 
have succeeded only as regards some. 
It is, therefore, that I make the above 
order regarding their costs. 

P.N./R.K. Order accordingly . 
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Subhedar, A. J. C. 

Dinlcarrao and others — Plaintiffs - 
Appellants. 

v. 

Shamrao and others — Defendants — 
Respondents. 

Second Appeal No. 118-B cf 192' 
Decided on 18th October 1929, again* 
decision of Dist. Judge, Akola, D-/ 12t 

February 1927, in Civil Appeal No. 6 
of 1926. 

(a) Transfer of Property Act, S. 91- 
Phrase ‘having an interest in the propert' 
in S* 91 has same meaning as is attache 
to similar phrase in O. 34, R. 1, Civil P. ( 
—One coparcener, not manager, mortgai 
mg property held in coparcenary by hin 
• eli and other.— Mortgage is not binding o 
other coparceners and they are not entitle 
to redeem mortgage — Hindu Lav/ — Alien; 
lion—Loparcener. 

Tho pliraso ‘having an interest in tho pn 

y u in w* *\ as tIlc same moaning as 

attached to tho similar phrase appearing i 

’ R * 1 » C, vil l.C. t and, therefore, on] 
those persons, who are necessary defendan 

rw/hf? to enforce a mortgage, can have 
to redeem such mortgage either in 
same suit or, if they are excluded from it 
another suit of their own for redemption' 
ono of the coparceners who is not a manai 
mortgages property held in coparcenary 
himself and others, the mortgage is bindi 


so far as the mortgagor’^ joint share in the 
property Is coucerned but it does not bind the 
other coparceners and their interest in tho 
mortgaged property remains unaffected. Tho 
other coparceners are not, therefore, necessary 
parties to a suit instituted by the mortgagee 
to enforce the mortgage for the reason that 
whatever interest they possessed in the mort¬ 
gaged property is not in law affected by tho 
foreclosure decree and they are not entitled to 
redeem the m rtgage : 11 N. L , R. 117 and 4 
N. L. R. 9, Rel. on. [P 175 C 2 : P 17G C 2) 

(b) Transfer of Property Act, S 91 — One 
tenant-in-common has no interest in share 
held by another entitling him to • c 1 aim re¬ 
demption. 

A tonant-in-oommon possesses no interest in 
tho share held by another teuant-in-common 
in the common property of both the owners so 
as to entitle him to claim redemption in that 
mortgaged share for tho reason that the in¬ 
terest of each co-owner is distinct and defined 
and he must own and hold it not in unison 
with the other co-owner but independently 
of him. . [P17GC1.2] 

( c) Practice — Subsequent events—Claims 
of parties to claim reliefs must be restric¬ 
ted to right possessed by them at the time 
of institution of suit. 

The rights of parties must be ascertained as 
they are at the dato of the action brought and 
they cannot be allowed to claim relief on the 
basis of a right which accrues to them after 
the institution of the action brought : 6 N. 

L. R. 17 Foil. : f> Bom. 139 : .1. 1. R. 1925 
A lad. G3 ; A. I. R. 192G Mad. G. not foil. 

m [P 177C 1 ] 

(d) Practice — Court can grant relief if 
parties are eniitied to it on facts ascer¬ 
tained in the case. 

The Court is not precluded from awarding 
such relief as the parties arc found entitled to 
on the facts ascertained in the case : 23 Bom. 
385, Ref. [P 177 c 1] 

M. V . Joshi , A. V. Kharc and T. L. 
Sheoctc —for Appellants. 

j\l. H. Rohde and Y. R. JDongrc —for 
Respondent 1. 

Judgment. — This and second ap¬ 
peal No. 119-B of 1927 arise out of 
Civil Suit No. 108 of 1924 decided by 
Mr. J. E. Solomon, Second Class Subor¬ 
dinate Judge, Akola, on 26th June 1926. 
Both the contesting parties wore dis¬ 
satisfied with the trial Court’s decision 
and they preferred separate appeals to 
the Court of the District Judge, Akola, 
the appeal by defendant 1 was Civil 
Appeal No. 64 of 1926 and that by tho 
plaintiffs Civil Appeal No. 67 of 1926. 
The result in both the appeals was tho 
dismissal of the suit hut as two sepa¬ 
rate decrees were drawn up by the Dis¬ 
trict Judgo both tho present second ap¬ 
peals had to he filed by tho plaintiffs. 
This judgment will govern disposal of 
both the second appeals. 
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Tiio facts leading to these appeals ave 
a bit complicated and- require to be 
stated in some detail and for the proper 
understanding of the points in dispute 
it is necessary to give the following 
genealogical tree of the family of the 
plaintiffs and defendants 2 and 3 : 


The case proceeded ex parte against 
defendants 2 and 3. Defendant 1 alone 
contested the plaintiffs’ claim on vari¬ 
ous grounds. A fair idea of the plead¬ 
ings of the parties would be gathered 
by a perusal of the following issues 
which wore settled for trial : 


1 

Dharrao 

i 

Dinkarrao 

(Pin. i) 


I 


Kurayanrao 
Uustamr.io 
(Deft. 2) 
Trivikramrao 
(Deft. 3.) 


YENKATRAO 

_I 


M \dh orao 

_J_ 


| 

i 

Uttamrao 
R imrao Rambh li 
(died) 


i 

Han want rao 

i 

Vish wasrao 
(PIff. 2) 

(Plff. 3) 


The subject mitter of the dispute in 
the case is a field S. No. 52 and a 
house in mouza Chelak of the Akola 
District. These were mortgaged by de¬ 
fendant 2 in 1909 to the father of de¬ 
fendant 1 who having foreclosed the 
mortgage obtained possession of the 
property on 8th May 1916 which has 
since remained in possession of defen¬ 
dant 1. After execution of the aforesaid 
mortgage defendants 2 and 3 filed a 
suit against the present plaintiffs 1 and 

2 and Rannao, the husband of plaintiff 

3 for partition of the joint family pro¬ 
perties which undoubtedly included the 
mortgaged properties. This suit drag¬ 
ged on for nearly 15 years and ultima¬ 
tely a final decree was passed on 22nd 
December 1924 under which the field 
and the house foreclosed to defendant 1 
wore allotted to the share of the pre¬ 
sent plaintiffs. It may bo noted that 
defendant 1 was not mado a party to 
the partition suit. 

The prosent suit out of which thdso 
second appeals arise was filed by the 
plaintiffs on 9th May 1924 soon after 
the allotment of share in the partition 
suit was made, but admittedly before 
the final decree for partition was drawn 
up. The plaintiffs claimed possession 
of the field and the house from defen¬ 
dant 1 on the ground that the property 
had fallen to their share at the parti¬ 
tion. They asserted that the mortgage 
executed by defendant 2 was a personal 
affair of the mortgagor and did not bind 
them. In the alternative thoy claimed 
to redeem the mortgage bocauso thoy 
wore not made parties to the mortgage 
suit. 


“1. Are the plaintiffs X .and 2 the adopted 
sons of Dharrao and Hamvantrao respectively 
as alleged ? Are they as such entitled to 1/ 
drd share each in the property in suit ? 

2 . Cau plaintiff 3 claim 1/Gth share in tho 
property -in suit ? Can she claim to figure as 
co-plaiutiff in this cas 3 ? 

3. Was the property in suit tho soparato and 
sole property of defendant 2 as alleged ? Oi 
was it the ancestral family property ? 

.. defendant 1 and his predecessor-in- 

title in .adverse possession of the property in 
smt for over 12 years prior to this suit ? Is the 
plaintiffs* claim time barred? 

5 Did the property in suit fall to tho share 
['} c. x? by tho partition decrio in 

V; 2G of 1303 of tho Court of A. D. J. 

Akola ? 

(>. Is tho said decree obtained fraudulently 
and collusively in the iniuncr alleged by 
defendant 1 ? 

i. Is or is not the siid dccroo binding on 
defendant 1 ? 

S. Is the claim based on partition docree 
premature for reasons alleged by defendant 1 ? 

9. Can the plaintiff claim possession of tho 
property in suit on the basis of the partition 

decree ? 

10 . Did defendant 2 execute a mortgage for 
R*. 1520 dated 12 March 1903 of tho property 
in suit in favour of defendant l’s fathor for 
consideration ? 

11 . W r as the mortgagi oxecutod for purposes 
binding on tho joiut family ? 

12. Did defendant 1 foreclose the property in 
suit in C. S % No. 42 of 1914 as alleged ? 

1 ». Is tho mortgage decree not binding on 
plaintiffs for reasons alleged by them ? 

11 . If not, are the plaintiffs entitled to redeem 
tho said mortgage ? 

15. Can the plaintiffs claim accounts of the 
profits of tho property from defendant 1 from 
8 th May 1916 onwards as alloged ? 

16. If so, liow do tho accounts stand as bet¬ 
ween the p.irtios and what is duo from one to 
tho other and vico versa ? 

17. Are tho plaintiffs bound to pay court-foe 
on tho excess amount claimed by them ? 

18. Can plaintiffs claim possession ? If se, on 
what conditions if any ? 

19. To what relief are plaintiffs entitled?” 
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Issues i, 5, 10, 12, 11 and 15 wore 

answered in the affirmative and Nos. 2, 
4, 6 to 9, 11 and 13 in the negative. On 
isssue 3 the finding was that tho pro¬ 
perty was joint ancestral property and 
no finding was recorded on issues 16 and 
17. In the result the trial Court pas¬ 
sed a decree for redemption in plaintiffs’ 
favour declaring the price of redemp¬ 
tion to be Rs. 2,779 minus plaintiffs’ 
costs of the suit. As already stated 
against this decree both sides preferred 
separate appeals and the loarned Dis¬ 
trict Judge allowed defendant 1’s ap¬ 
peal and dismissed the plaintiffs’ 
suit, but 

directed th\t tho plaintiffs be ordered to 
re-op3ii the partition and that the Court which 
passed tho partition decree should after refe¬ 
rence to tho Collector allow’ to the plaintiff 
propsrt) , a field and a house, equal in value to 
tho whole of the mortgaged property.” 

The cross-appeal of tho plaintiffs was 
dismissed. 

The plaintiffs have, therefoie', filed 
the present second appeals. The first 
contention advanced on their behalf is 
that since at the date of the present 
suit they were coparceners, they should 
have been given a decree for possession 
of the property in dispute leaving de¬ 
fendant 1 to work out his remedies by 
a suit for partition on the principles 
enunciated in Mohanlal v. Tekchand (1). 
Respondent 1 s learned advocate urged 
that the case cited doe 3 not govern 
the present case and I consider this con¬ 
tention to ho well founded. By tho 
preliminary decree for partition passed 
on 29th October 1919, if not on the fil¬ 
ing of tho partition suit, there was a 
disruption of the joint family and there¬ 
after until tho passing of tho final decree 
for partition tho position of the plain¬ 
tiffs was that of tonanfcs-in-common 
only. For this reason it seems to me 
that the principle underlying tho deci¬ 
sion of Mohanlal s case would not govern 
the present case and tho plaintiffs are 
therefore, not entitled to a decree for 
possession of tho property in dispute 
and to dnvo respondent 1 to file a suit 

for partition to have his equities wor¬ 
ked out. 

Tho noxt question for determination 

IS if tho appellants are entitled to a do- 
croo for redemption. Their loarned 
counsel relied on the wording of S. 91 

a '!_ I« A ct, which lays down that any 
(1) [1013] J NTLTr. 18=18 I. c. S2G.- 


parson having an interest in tho mort¬ 
gaged property may institute a suit for 
redemption. Sir Moropant Joslii there¬ 
fore argued that because tho plaintiffs 
were co-owncis of the mortgaged pro¬ 
perties they had an interest” in tho 

same entitling them to redeem the mort¬ 
gage. 

On behalf of respondent 1 it was, 
however, contended that because at the 
date of tho present suit tho plaintiffs 
were merely tenants in common having 
a definite 5/6th share in the mortgaged 
property, they could not be said to bo 
interested in the remaining l/6th share 
belonging to defendant 2 which alone 
was the subject of the mortgage in the 
eye of tho law, and as such the plaintiffs 
could not be said to have an interest in 
the property within the meaning of S. 

(&)i T. I. Act. There is undoubtedly* 
much force in this contention. The 
phrase “having an interest in the pro-! 
perty” appearing in S. 91 (a), T. P. Act, 
is nowhere defined but it is now well 
settled that it has the meaning as is 
attached to the similar phrase which ap¬ 
pears in O. 34. R. 1, Civil P. C. It fol¬ 
io,\s theiefoie that only 'those persons, 
who are necessary defendants to a suit 
to enforce a mortgage, can have a right' 
to redeem such mortgage either in the 
same suit or, if they are excluded from 

it by another suit of their own for re¬ 
demption. 

In Shankersingh v. Hukumcliaiid (2) 
Mitti a, A. J. C., held that a person can¬ 
not he said to have any intorest in the 
property” within the meaning of S. 91 

• Act, unless ho can be prejudi¬ 
ced by a foreclosure or sale in pursuance 
of tho mortgage. The same proposition 
was laid down by Stanyon, A. J. C., in 
an earlier case reported as Ghariya y. 
Ukund Ran (3), in these words: 

“Redemption is primrily an incident of 
the contract of mortgage and such the right 
to it can only exist in such persons-as arc reac¬ 
hed and bound by the contract.” 

As very pertinetly observed by Stany¬ 
on, A. J. C., in the aforesaid ruling S. 91. 

T. P. Act, requires the plaintiffs to bo 
interested not merely in what purports 
to be mortgaged but what in law and 
therefore in fact is actually mortgaged. 

In the present caso defendant 2 executod 

a mortgage of property which was at 

at time he1 d m coparcenary bv f i im- 

(2) [1013] 14 N. L. R. 117 —47 I C~99 

(3) [190S] 4 N. L. R. 9. ’ 
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self and the plaintiffs, but according to 
the law as interpreted in these provinces 
the mortgage was a perfectly valid one 
only so far- as tho joint share of the 
mortgagor in tho said property was con¬ 
cerned, and as defendant 2 admittedly 
did not purport to act in the transac¬ 
tion as the manager of the joint family, 
it was not binding upon the plaintiff’s 
coparceners and their interest in the 
mortgaged property which remained 
wholly unaffected by tho mortgage. 

The plaintiffs were, therefore, not 
necessary parties to the suit instituted 
by defendant 1 to enforce the mortgage 
for the simple reason that whatever in¬ 
terests they possessed in the mortgaged 
property were not in law to be affected 
bv the foreclosure decree which defen- 
dant 1 claimed in that suit. It is also 
the plaintiffs’ own case here that the 
foreclosure decree which was ultima¬ 
tely passed in that suit was not binding 
on them or their interests in the mort¬ 
gaged property. 

The position of tho plaintiffs at tho 
date of the present suit with reference 
to the mortgaged property is even 
worse. By tho preliminary decree in- 
the partition suit their shares in the 
foreclosed property were now made de¬ 
finite, viz., they admittedly hold 5/Gth 
share while defendant 2 or defendant 1 
held the remaining 1/Gth. So far as the 
plaintiffs 5/6ths share in the property in 
dispute is concerned it was in tlie eye 
of the law outside the purview of tho 
property which was tho subject of the 
mortgage and it is therefore clear that 
the plaintiffs can claim no right of re¬ 
demption with regard to this share. 

The sole question then is if they have 
such a right with regard to tho l/6th 
share which under the law was tho only 
mortgaged property and which by tho 
force of tho preliminary decree for par¬ 
tition belonged solely to defendant 1. 
The answer to this question would de¬ 
pend in turn upon tho solution of the 
further question if tho plaintiffs could 
in law bo deemed to have any interest 
in the dofinod 1/Gth share held by tho 
defondant 2. In other words, does a 
tenant in common possess any interest 
in the share held by another tenant, in 
common in tho common property of both 
the owners ? Tho obvious answer to 
this must be in tho negative, for tho 
jsimple reason that tho interest of each 


co-owner is distinct and defined and he 
must own and hold it not in unison 
with the other co-owner, but indepen¬ 
dently of him. I hold, therefore, that 
tho plaintiffs have no interest in the 
mortgaged property and have, therefore, 
no right to claim redemption. 

The last point argued for the appel¬ 
lants was that events which happened 
subsequent to the filing of the present 
suit should be taken into consideration 
in determining the right of tho appel¬ 
lants to claim an unconditional decree 
for possession against the contesting 
respondent on tho footing that by the 
final decree for partition they had ac¬ 
quired a legal title to the properties in 
suit absolutely. The appellants’ coun¬ 
sel relied on the following cases in sup¬ 
port of the first branch of his argument: 
Krishnaji Ravaji v. Ganesh Dapuji (4) 
P. Thiw'nayija v. P. Siddappa , A . /. R 
1925 Mad. 63, V. Appalasuri v. 
Ka inavima Nayitralu , A . I. R. 1926 
Mad. 6. 

In the first case the plaintiff who was 
suing for redemption had not acquired a 
title to tho equity of redemption on the 
date he brought his suit but during tho 
course of tho trial the sale in his favour 
having been confirmed, it was held that 
ho should have a decree for redemption. 
In the second case where the plaintiff 
had no right of suit at the date of its 
institution hut acquired that right 
through inheritance opening in his fav¬ 
our before disposal of tho suit, it was 
held that the decreo was not had for 
want of formal amendment of the plaint. 
In the third case it was held that an 
amendment of tho plaint was necessary 
in cases where right of suit acciues dur- 
ing the progress of the suit and that it 
was entirely in the discretion of tho 
Court to allow or not to allow such an 
amendment. 

But tho viow of this Court as expres¬ 
sed in Udcbhan v. J agannath (5) at p. 20 
is that “tho rights of the parties must 
1)0 ascertained as at tho dato of tho ac¬ 
tion brought.” It may be noted that 
this viow was based upon tho decision, 
of tho Madras High Court in Ramandan 
Chetti v. PuliJcutti Servai (6), which is, 
however, not oven referred to in the 
aforosaid two unofficially roported doci- 


(4) [1881] 6 Bora. 139. 

(5) [1010] G N. L. R. 17 

(6) [1898] 21 Mad. 288 = 


-5 I. C. GOO. 

8 M. L. J. 121. 
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sions of that Court cited here for the 
appellants. I prefer to follow the pre¬ 
cedent of this Court and hold that the 
ippella* ts should not, under the circum¬ 
stances of this case, he allowed to claim 
relief on the basis of a right which ac¬ 
crued to them after the institution of 
the present suit. 

It only remains to decide what form 
of relief should he allowed to the parties 
on the footing of the findings arrived at 
in the case. The foreclosure decree ob¬ 
tained by deefndant I against the pro¬ 
perty in dispute is nob at all binding 
upon the plaintiffs. Neither is the de¬ 
cree in the partition suit No. 26 of L909 
binding upon defendant 1 because in 
spite of the bona tide attempts of both 
sides to make him a party to the pro¬ 
ceedings in partition, he was nob mado 
a party to that suit. The plaintiffs have 
been found not entitled to any of the 
reliefs claimed by them. 

But the Court is nob precluded from 
awarding such relief as the parties are 
found entitled to on the facts ascertain¬ 
ed in the case Sri Mahant G bind Uao 
v. Sita Ram Kesho (7) and Gama v. 
Lahario (8). Neither party is satisfied 
with the decree passed hy the lower ap¬ 
pellate Court. The most convenient and 
just course under the circumstances 
therefore is to set aside the decrees of 
the two lower Courts and remand the 
case to the Court of the first instance 
with directions to re-open the partition 
of the joint family estate effected by the 
decree in Suit No. *6 of 1909 between 
the plaintiffs and defendants 2 and 3 and 
re-ad just the allotments between them 
and defendant 1 according to law. In 
Lakxhman v. Gopal (9) such i relief was 
claimed in the altern wtivo an^ a lowed. 
As to costs I am of opinion that under 
the peculiar circumstances of this case 
tho proper order to pass would ho that 

each party should hear his own costs in 
all tho three Courts. 

V.N./r.k. Case remanded. 


(7) [1890] 21 All. 53=25 I. A. 195 

(P. C.). 

(«) [1003] 4 N. L. R. 80. 

(9) [1899] 23 Bom. 385. 
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SUBIIKDAR, A. J. C. 

P unjaji —Defendant 2 — Appel 1 ant. 

v. 

Rama nan l and another —Plaintiff and 
Defendant 1—Respondents. 

First Appeal No. 35-B of 1928, Deci¬ 
ded on 27th November 1929, from deci¬ 
sion of First Class Sub-Judge, No. I. 

Akola, D/- 5th November 1927, in Civil 
Suit No. 34 of 1927. 

Civil P. C., O. 32, R. 11—Court cannot, 
after it decides the case, remove guardian 
originally appointed by it. 

Tno Court has no jurisdiction, after it decides 
a suit, to remove tho guardian originally ap¬ 
pointed by it and substituting another in his 
plkco. The proper remjdy for a person desir¬ 
ing to prosocuto an-appeal on behalf of a minor 
is to apply to an appellate Court for nn order 
to remove tho guardian originally appointed 
and to appoint him under O. 32, R. u anr j 
after his appointment to present ari annenl - 
(1813) A.W.N. 203, Rel.on. [P UQO^] 

G. G. Hatwa'ne for Appellant. 

G. R. Deo —for Respondent 1. 

Order.—A decree on the basis oi a 
mortgage was passed in the lower Court 
against two persons, Akoji Narayan and 
his minor son Punjaji Ekoji, the latter 
being a minor was represented through 
the Court Reader who was appointed 
guardian ad litem under O. 32, R 3 

Civil P. C. Against the aforesaid decree 
tho present appeal has been filed on be¬ 
half of the minor hy his mother Sarjabai 
although she was nob appointed guardian 
ad litem originally but was so appointed 
after the passing of the decree by the 
lower Court on an application made by 
hor in that behalf for removal of the 
Court reader from the guardianship and 
fer her own appointment under O 39 
R. LI, Civil P C. * ’ 

A preliminary objection has been 
raised by tho respondents pleader that 
the appeal was nob properly filed and 
should bo dismissed as such because 
after the suit was decided tho lower 
Court was functus officio and could nob 
pass any orders under O. 32, R. U f or 

the removal of tho original guardian ad 
litem and substitution of the mother in 
his place. Sarjabai has now moved this 
Court to take action under O. 32 R 11 

for removing tho Court Reader and* for 
her own appointment as guardian in 
order to onablo her to conduct tho an 
peal on behalf of tho minor. 1 ~ 

It is clear to wo that after the suit 
was decided tho lower Court had no 
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ijuiisdiction to remove the guardian ori¬ 
ginally appointed by it under the provi¬ 
sions of O. 32, R. 11, Civil P. C. In I3a- 
uan Jhis v. Bishanath (1), the proper 
lomedv under similar circumstances as 
suggested by the Allahabad High Court 
is that a person desiring to prosecute an 
appeal on behalf of a minor should ap¬ 
ply to the appellate Court for an order 
to remove the guardian originally ap¬ 
pointed in the lower Court and to ap¬ 
point him under O. 32, R. 11, and after 
his own appointment to present an ap¬ 
peal. Although in the present case the 
memorandum ol appeal was not accom¬ 
panied by an application on behalf of 
the mother ot the appellant it has now 
boen presented and I do not think that 
the technical objection of the respon¬ 
dent’s learned pleader that the appeal 
alieady presented should be dismissed 
incompetent should prevail. Under 
the circumstances stated in the applica- 
* i° n and the aflidavit accompanying it, 

1 iotno\c the Court reader from guar¬ 
dianship of the minor defendant and ap¬ 
point Sarjabai, as his guardian ad litem 
aud admit the appeal as properly filed. 
The appellant should, however, pay to 
the respondent Rs. 50 as costs of those 

proceedings before the appeal is heard 
on merits. 

_P.N. /r.k, _ Order ac cordin gly. 

(1) [1890] A. W. N. 203. 
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SunnEDAR AND MOHIUDDIN, A. J. C’S. 
Bh anu Prat a psi ngh —Appellant. 

v. 

Pratap Si ngh —Respondent. 

~ ^"irst Appeal No. L3G of 1028, Decided 
on 1.3th September 1020, from decree of 
Addl. Dist. Judge, Mandla, D/- 4th 
October 1027, in Civil Suit No. 402 

® 34, R. 3—Good cause for 

After an application for making tbo preliirrt- 
nary decree for foreclosure was nude Anal, tbo 
Court p. r.jiitted that part of the amount may 
>o deposited within 25 days and allowed fur¬ 
ther extension of four months in cas^ the abovo 
payment was mado. The terms for allowing 
extension wore not complied with and further 
extension^of a week was allowod. But as no 

payment was made, the preliminary docree 
was mado final : 

llehi \ that the ordor miking preliminary 
decreo final was correct : .4. I II lSiS /* (' 

^ [IM7J Clj 

A. o. Sa'vc for Appellant. 

D. N. Chaudhary — for Respondent. 


Judgment. —The facts leading to this 
appeal may shortly bo stated as under : 

A mortgage by conditional sale was 
exoci ted by one Rupsingb for himself 
and as guardian of his three minor sons, 
the appellants, on 15th April 1921 in 
favour of respondent Pratap Singh for 
Rs. /,000. The debt was repayable 
with interest at one per cent per men¬ 
sem in 14 years by annual instalments 
500 each and in default of pay¬ 
ment of two instalments tho whole debt 


was to become payable at once. Tho 
mortgaged property consisted of tho 
whole village of Chicholi. On 3Lst 
March 192/ the plaintiff-respondent 
hi ought the suit upon tho said mort¬ 
gage to recover Rs. 17,047-15-0 against 
the mortgagor Ru psi ngh and his three 
sons. As the father declined to act as 
guardian ad litem for his sons tho Court 
Reader was appointed their gnardian ad 
litem and defended the suit unsuccess¬ 
fully. On 2Lst December 1927 a pre¬ 
liminary docree for foreclosure was 
passed against all the defendants for 
Rs. 20,209-L4-6 and the usual six months 
time was fixed for redemption. 

On 25th June 192S an application was 
made by tho plaintiff for making tho 
aforesaid docree final. At the request 
of the defendants and with tho consent 
of the plaintiff the lower Court, on 25th 
August 1928, permitted tho defendants 
to pay Rs. 1,000 within 25 days and 
ordered further extension of four 
months in case the above payment was 
mado. On 22nd September 1928 fur¬ 
ther extension for a week was allowod 
by* tho lower Court at tho request of tho 
defendants, but as no payunont was 
made tho preliminary docree was made 
absolute on 29th September 1928. 

It is against this ordor making tho 
decreo absolute that tho present appeal 
was filed on behalf of tho three minor 
defendants on 5th November 1928. 
During tho pendency of tho appoal tho 
appellants had secured an ordor from 
this Court to deposit tho ontiro decre¬ 
tal amount in Court by* 22nd Juno last 
but thoy r have failed to cairy out tbo 
ordor. It is now urgol in argumout 
that if 20 days time were allowod tho 
appellants would deposit Rs. 10,000 and 
in auothor six months tho balance 
would bo paid off. Tho learnod advo¬ 
cate for tho mortgagee respondent does 
not, howovor, accept this offer and in 
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view of the decision of their Lordships 
of tho Privy Council in Motilal v. Ujiar 
Singh (L) wo are precluded from grant¬ 
ing any further extension at this stage. 

It was also contended that since no 
order was passed on tho application for 
six months’ extension which was pre¬ 
sented on behalf of three appellants 
by their pleader on ILth August 1928, 
tho case should be remanded for an en¬ 
quiry if sufficient cause existed for al¬ 
lowing the extension asked for in that 
application. 

The only ground for extension stated 
in that application was that tho money 
could not be arranged “ as it is rather 
famine time now-a-days.” On tho face 
of it the application did not show any 
cause for non-payment within tho time 
fixed for redemption. As a matter of 
fact the appellants by themselves could 
- do nothing in tho matter of raising 
money beyond wbat their father de¬ 
fendant 1, who was managing tho pro¬ 
perty, was attempting to do and it was 
at his request that extension of time 
was allowed for payment on certain 
terms on 25th August 1928. When the 
father could not raise the money \\*ftliin 
tho time allowed, the (?oui'*t Reader, 
who was the appellants’ guardian ad 
litem may not have pressed the applica¬ 
tion of 11th August on behalf of the 
minors. This accounts probably for no 
formal order being passed by the lower 
Court on that application. 

As already stated we do not find that 
any sufficient cause for non-payment in 
the past and for extension of time for 
payment in future was made out in tho 
said application of tho appellants and, 
wo, therefore, hold that the lower 
Court had no other alternative but to 
pass the order on 29th September 1923 
for making tho preliminary decree ab¬ 
solute. For tho reasons given above we 
find no ground for interference with tho 
onloi appealed against and dismiss this 

appeal with costs. Pleader’s feo 
Rs. 100. 

P.N./n.K. Appeal disynissed. 


(O'A. I. U. 192* P. G. 137 = 21 N. L. H. 182= 
* r > Cal, 821=55 I. A. 207 (P.C.). 
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Jackson and Mouiuddin, A. J. C’s. 

K* Tj. Niyogi and Co. — Appellant. 

v. 

District Council, Buldana — Respon¬ 
dent. 

First Appeal No. 6 B of 1929, Decided 
on 7th December 1929, against decree 
of Addl. Dist. Judge, Khamgaon, De¬ 
cided on 27th October 1928, in Civil 
Suit No. 15 of 1927. 

Central Provinces Local Self-Government 
Act, S. 73—Claimsarising out of contract 
arc not governed by S. 73. 

Tbo words “ anything done or purporting to 
be done under the Act cr any rule or by-law 
made under it ” in S. 73 must be interpreted 
as relating only to an act done or purporting 
to be done in direct execution of tho Act or of 
a rulo or byo*law. Broach of a duty imposed 
or oxercis> of a power conferred, by a contract 
is not such an act :*2 Mad* 124 ; 2 2 Mad 524 * 
31 Mad 522 ; 19 Bom. 107 and 2 C. H\ A r . fi89 • 
Bel. ; A. I. B. 1922 Bom. 380 , not Apt)/ 
A. [. B. 1923 All. 2G7, Dist. [p iq q 2j 

D. N. Choudhury — for Appellant. * 

A. V. Khare and W. B Pendharkar — 
for Respondent. 

Judgment.— The plaintiff in this 
case .had taken a contract from tho 
District Council, Buldana, for the con¬ 
struction of a road and of inspection 
bungalows, lie has now sued tho Dis¬ 
trict Council for damages on tho plea 
that tho Council illegally terminated 
the contract on 9th April 1927. On Btli 
October 1927 tho plaintiff served the 
Council with a notice under S. 73, 
C. P. Local Self-Government Act and 
on 10th December *1927 ho instituted 
his suit. S. 73 (1), Local Self-Govern¬ 
ment Act, provides that no suit shall bo 
instituted against any Council for any¬ 
thing done or purporting , to be done 
under tho Act or any-rule or bye-law 
made under it until tho expiration of 
two months next after notice in writ¬ 
ing has boon delivered at tho oilice of 
the Council. S. 73 (2) provided that 
every such suit, unless it is a suit for 
the recovery of immovable property’ 
or for a declaration of title thereto, 
shall ho dismissed unless it is insti¬ 
tuted within six months from tho date 
of tho cause of action. The lower 
Court has dismissed the plaintiff’s suit 
because it has has been instituted 
more than six months after the causo of 
action. It was pleaded on behalf of 
tho plaintiff that under S. 15 (2), Lim. 
Act, ho was entitled to exclude tho 
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period of notice in computing the period 
of limitation but the lower Court has 
held that S. 15 (2) is not applicable to 
the present case. 

Adiffoient plea is takon in appeal, 
namely, thit S. 73, Local Self-Govern¬ 
ment Act, has no application in the 
present case and that, consequently, 
there is the ordinary . period of limita¬ 
tion for a suit of this nature three 
years. An objection has been taken 
to this pier, being raised for the first 
time in appeal. Reference was made 
to Nathu v. U medmal (l) in which it is 
declared that the Courts should chock 
the tendency of defeated litigants to 
evade their defeat by devising a now 
case and that it is not opon to the 
Courts of appeal to expose a party after 
he has obtained his decree to tho brunt 
of a new attack of which he had never 
had any notice during the hearing of 
the suit. Here, however, there is no 
new case sot 'up and there is no 
new attack ; all that is contended for 
on behalf of the appellant is that in the 
lower Court the Court and tho parties 
misconceived tho law of limitation ap¬ 
plicable to suits against a District 
Council. Wo consider that there 1*3 no 
force in the preliminary objection. 

It is argued on behalf of the plaintiff 
that S. 73, Local Self-Gover nmnt Act 
has no application to suits based on 
contract as in such cases tho suit can¬ 
not be said to have been instituted 
against the Council for anything done 
or purporting to be done under tho Act 
or any rule or bye-law made under it. 
The defendant takes tho extreme atti¬ 
tude thit all suits against a District 
Council, other than thoso oxcoptod by 
sub-S. (4), are governed by S. 73, but 
that view is clearly wrong from tho 
woiding of tho section as it would 
make the words : 

for anything done or purporting to bo dono 

u 1 act or any rule or bye-law made 

under it, M 

superfluous. Tho argument that tho 
exception made by sub-S. (4) moans 
that there can ho no other exceptions 
to the rules contained in tho procoding 
subsections can bo of no assistance in 
tho present case as tho plaintiff is not 
pleading an exception to thoso rules ho 
pleads that as worded thoy cannot 
apply to his suit. 

(1) [1908] 10 Bom. L. K. 7GS^ 


A number of cases have been cited 
before us in which provisions similar 
to S. 73 in other local and special Acts 
have been interpreted in the way the 
plaintiff seeks to interpret that sec¬ 
tion. Tho earliest citod is Mayaidi 
v. Me. Qu'iac (2) in which it was hold 
that a suit on a breach of contract was 
not roverned by tho provisions of S.'l68, 
Madras Towns Improvement Act, as it 
was not brought for anything dono 
under the Act. To similar effect are 
the decisions in Trustee of the Harbour 
Madras v. Best and Co. (3), which was 
concerned with S 87, Madras Harbour 
Trust Act, and in Muthiya Chettior v. 
Secretary of State (4), which was con¬ 
cerned with S. 87, Madias Salt Act. 
In Maneklal Motilal v. Municipal 
Commr. Bombay (5) it has been hold 
that S. 527, Bombay Municipal Act of 
1888, does not apply to claims arising ’ 
out of contracts or quasi-contracts and 
in AmbiJca C iurn Mozumdar v. Satish 
Ch under Sen (6) that S. 363, Bengal 
Municipal Act of 1884 applies to suits 
based on tortious acts and not on any 
act arising upon a contractual or quasi- 
contractual basis. 

Two English decisions »havo been 
cited before us, Sharpingtoti v. Ful¬ 
ham Guardians (7) and Bradford Cor¬ 
poration v. Myers (8) which considered 
tho applicability of S. 1, Public Authori¬ 
ties Prosecution Act 1893, tho material 
part of which runs as follows : 

Whoro after tho coramencemeot iof this 
Act any act, prosecution, or other procooding 
is commenced in the Unitod Kingdom against 
any person for any act dono in pursumco or 
execution, or intended execution of -any act 
of Parliament, or of any public duty or autho¬ 
rity, or in respect of any allogod neglect or 
default in tho oxeention of any such act, duty, 
or authority, tho following provisions shall 
have effect : 

(a) Tho action, prosecution, or proceeding 
shall not lio or bi instituted unless it is 
commonco 1 within six months noxt *aftor tho 
act, neglect, or default complained of or, in 
in caso of a continuance of injury or damago 
within six months -next after tho coasing 
thoreof x x x. " 

In the first of these cases a con¬ 
tractor claimed damages for loss al- 

^(2) [1878J 2 Mad7 124. 

(3) [1899] 22 Mad, 524. 

(4) [19081 81 Mad. 522. 

(5) [1895] 19 Bom. 497. 

(G) [1898] 2 0. W, N 689. 

(7) [1904] 2 Ch. 449=73 L. .7. Ch. 777=20 
T. L. It 043=2 L. G. It. 1229=68 J. P. 
510=52 W. It. 617=91 L». T. 739. 

(8) [1876] 1 A. C. 242. 
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loged to have been caused by negli¬ 
gence and frequent changes of plans on 
the part of the defendants and it was 
held that the claim was in respect of a 
private duty arising out of a contract, 
not for any negligence in performing 
any statutory or public duty. In the 
second of the two cases the Bradford 
Corporation had contracted to sell and 
deliver a ton of coke to the plaintiff and 
by the negligenco of their agent the 
coke was shot through the plaintiff’s 
shop window. The House of Lords held 
that, as the act complained of was not 
done in the direct execution of a sta¬ 
tute or in the discharge of a public 
duty or the exerciso of a public autho¬ 
rity, tho Public Authorities Protection 
Act afforded no defence to the action* 
It would appear from tho judgments 
delivered in that case that it is not 
only suits based on contract that are 
excluded from tho operation of S. 1, 
Public Authorities Protection Act 
but it is clear from tho authorities 
cited that at loist suits based on con¬ 
tract are excluded from the operation 
of that section and other provisions of 
a like nature and similar wording. 

Two decisions have been cited before 
us as taking a different view from the 
one wo have stated above. The decision 
of the Allahabad High Court in Abdul 
Wahid v. Municipal Board, Allahabad 
(9), can bo distinguished on account of 
tho wording of the section in tho 
United Provinces Municipalities Act, 
which provides that no suit shall bo 
instituted against a Board in respect of 
an act dono in its official capacity, un¬ 
less such action bo commenced within 
six months next after tho accrual of 
tho cause of action. A soction so worded 
has obviously a much wider application 
than the section we are considering 
l ho decision in Baba n Unmraj v. Ci t y 
Municipality , Poona (10) is, directly 
against the view that wo take, as tho 
wording of S. 1G7, Bombay District 
Municipal Act, 190L, closely resembles 
that of S 73, C. P. Local Self Govern¬ 
ment Act. In that case it was hold as 
follows: 

“Tho municipality had entorel into that 
contract under tho powers granted to it undor 
H. 40, Bombay District Municipal Act. Tho 
municipality claimed according to tho torm« 
ol that contract to deduct a certain amount 

(•■) A. I. K. iU2S All. 207. ~~ 

(10) A. I. H. 1022 Born 380=10 Bom. 123. 


from tho plaintiff’s deposit for non-perfor- 
mancoof.his contract. As tho municipality 
obtained their powers to outer into this con¬ 
tract from tho Act, it follows that thoir 
powers to enforce tho contract, according to 
the construction thoy put upon it,must arise bo 
in pursuanoo of the Act. Therefor©, any suit 
which tho plaintiff might wish to bring under 
the contract would come within the provisions 
of 3. 10/, Bombay District Municipal Act.” 

A similar argument has been rejected 
in Mat/audi v. Me Quhae (2), in which 
tho following pas3age occurs*- 

“The contract was, doubtless, made by tho 
commissioners under the powers conferred by 
the Act; bub it does not follow from this alone 
that a breach of tho contract bv non-payment 
of tho baluico duo gives riss bo a suit of tho 
kind contemplated by S, 108, that is, a suit for 
a thing doii3 under the Act “Actions brought” 
within the moaning of this soction are suits in 
respoot of acts and defaults of a different des¬ 
cription.” 

In view of the latter decision and of 
the other authorities already cited by 
us, we submit, with all respect, that 
tho law has not been correctly ex¬ 
pounded in Baban Ilemraj v. City Mu¬ 
nicipality, Poona (L0). 

Wo consider that the words: 

‘‘anything dono or purporting to be dono 
uud;r tho Act or any rule or bye-law made 
under it” | 

in 8. 73, Local Self-Government Act 
must bo interpreted as relating only to 
an act dono or purported to bo dono in 
direct execution of tho Act or of a rule 
or bye-law, and that breach of a duty 
imposed, or exorcise of a power con¬ 
ferred, by a contract is not such an 
act. It has been argued that tho Dis¬ 
trict Council, having terminated tho 
contract under the power given to them 
by para. 1G of the agreement executed 
by tho plaintiff (Ex. D 9), which is in 
a form prescribed under S 79 (l) (23), 
Local Self-Government Act, did so or 
purported to do so uuder a rule under 
tho Act, but the argument is fidlicious. 
The power to terminate the contract is 
given by the plaintiff, and tbit fact is 
not altered because ho is required by 
rule, in contracting, to givo that power. 

In view of our finding that S 73 
does not apply to the present suit, tho 
eise must ho remanded for further trill. 
It has been argued on behalf of tho 
defendant that only a put of the suit 
should ho reminded on tho ground that 
some of tho claims rnado by tho plain- 
till are not based on tho contract but 
on alleged tortious acts and that tho 
suit as regards such claims must ho 
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held to be covered by S. 73 and so time 
>aired.^ As we have already, pointed 
out, S. 7 ) does not necessarily apply to 
all cases which are not based on con- 
tiact, but the point is immaterial here. 
The plaintiff s causo of action is stated 
to be the illegal termination of his 
contiact by the District Council and it 
ha^ been definitely stated before us 
that the termination of the contract is 
the solo basis of the suit. As regards 
each particular claim for damages, the 
plaintiff, to succeed, must show that 
the loss on account of which the claim 
is made was occasioned by the termina¬ 
tion of the contract. If he falls to 
piovo this as regards any particular 
claim, then his suit, as far as that claim 
is concerned, fails, apart from any 
question of limitation. We set aside 
the decree of the lower Court and 
remand the case under O. 41, R. 23. 
Tho appellant will be granted a refund 
of court-fees, but, as ho has succeeded 
in appeal on a ground not taken by 
him in the lower Court, there will he 
no order as to other costs of this appeal. 
r.N. ILK. Case remanded. 

9 


A. 1. R. 1930 Nagpur 182 

Macnair, A. J. C. 

Balaji and another —Appellants. 

v. 

Balkrishna —Respondent. 

Misc. Appeal No. 27-B of 1928, Dcci- 
ded on 12th December 1929, from decree 
of AddJ. Disk. Judge, Yeotmal, D/- 25th 
July 1928, in Civil Appeal No. 39 of 1927. 

Pr e-crnpli°n — F ic ,d adjoining field of 
beneficiary who had right of pre emption- 
Irustee purchasing for himself and not 
exercising right of pre-emption on behalf of 
beneficiary-He docs not commit breach of 
trust unless such act is prejudicial to bene¬ 
ficiary —Tr ust s Act, S. 62 . 

It cann it bs said that it is always 
for a parson iu possession of land to 
neighbouring land when it comes 
market. \\ h:ro a trustee, a relation 
iiciar) , purchases certain field for himsfff and 
though tho beneficiary had a right of pre-emp¬ 
tion with regard to 'tho field, and the field 
a ijoined his land, tho trustee docs not exor¬ 
cise tho right of pro-emptiou on behalf of bone- 
ticiary, ho does not commit n broach of duty 
unless it can b» shown that such failure to 
purchaso is an act prejudicial to beneficiary : 

1923 Tjah. 480. Dxsl\ . 1 . I. It 1925 All. 
383, Ilcl. on. [ 1 > 182 C 2 ; P 183 C ll 

M. B. Kinkhcde and D. T. Mangal- 
murti for Appollants. 

A/. It. Bjbde for Respondent. 


dosi rahle 
purchase 
into tho 
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Judgment. —The main ground urged 
before me is that the defendants* father 
Vishwanatb, although a trustee of the 
plaintiff, was not bound to pre-empt cer¬ 
tain lands on behalf of the plaintiff. 
^ ishwanafch purchased several fields for 
Rs. 2,200 under a registered deed of sale 
dated 17th June 1918. The plaintiff "had 
a right of pre-emption with regard to 
one of the fields, but the defendants* 
father who was his trustee did not exer¬ 
cise this right of pre-emption on his 
behalf. The learned Additional District 
Judge has held that, as the plot in dis¬ 
pute adjoins a plot of the plaintiff and 
both are recorded as parts of one field, 
it was convenient and desirable that 
tho plaintiff should pre-empt the plot in 
dispute and it was therefore obligatory 
on the trustee bo have acquired the land 
as a man of ordinary prudence would 
have done so. The suit was dismissed 
in the trial Court. The learned Addi¬ 
tional District Judge, remanded the ca 9 o 
for a finding whether the plaintiff’s 
financial position was such that he could 
in the period allowed for pre-emption 
have made the purchase from his sur¬ 
plus funds. The Judge has ad led that 
even if he could not, it might have been 
advisable for Yishwauath bo borrow in 
order to effect the purchase. 

Now, in my opinion, it cannot ho said 
that it is always advisable for a person 
in possession of land lo purchase neigh¬ 
bouring land when it comos into tho 
market. There is a finding by tho lower 
appellate Court that Vishwanatb paid a 
full price for tho land ho purchased. 
The learned Judge of first appeal has 
referred to a Lahore case. Pariah Singh 
v. Hakim Singh (1). 1 do not think that 
ruling has much application to the facts 
of tho prosent case. In tho Punjab it 
may he desiraMo not to allow a stranger 
to the village to purchase land therein, 
tho ground presumably being that such 
purchase might prevent peaceable en¬ 
joyment of tho neighbouring lands. In 
the present case there was no reason to 
think that the plaintiff’s enjoyment of 
his plot would ho prejudiced by the 
possession by a relation of tho plaintiff 
of a neighbouring plot. In Shankar 
Sahai v. R echu Bam (2), it was held 
that, whero thoro was no evidonco that 
th e pre-empt ion of neighbouring plot 

(1) A. I. K. 1923 Lab. 480 = 4 Lab. 171. 

(2) A. I. R. 1925 All. 333=47 All. 391. 
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was required for fche protection of the 
estate already held, the purchase could 
not possibly be regarded as a benefit to 
I the estate or a legal necessity. Again, 
there were clearly reasons why it would 
not have been been prudent for Vishwa- 
nath as trustee to purchase the land for 
himself as owner. The plaintiff in this 
suit has said that Rs. 800 was the proper 
price, while the learned appellate Judge 
gives finding which show that Rs. 1,000 
should have been paid. I can see no 
reason why it was tho duty of Vishwa- 
nath to purchase for tho plaintiff land, 
for which a full price had to be x )a *^* 
merely because the plaintiff had an 
option of purchase and the land adjoined 
a field of the plaintiff. It was for the 
plaintiff to show that the defendant 
committed a breach of duty in failing 
to purchase tho field. Ho has not shown 
that ho had largo surplus sums, invost- 
,ment of which was eminently desirable: 
ho has not shown that the purchase of 
itho trustee was likely to he challenged 
on tho ground that an excess price had 
been paid. I therefore sot aside the 
order of tho lower appellate Court and 
restore the order of the original Court. 
Costs in all Courts will ho borne hv the 
respondent. Counsel’s fee in this Court 
Rs. 75. 

P.N./r.Iv. Order set aside. 
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Macnair and Munje, A. J. C’s. 

Commr. of Income-tax —Applicant, 

v. 

Ball arpur Collieries , Chanda — Nor 
Appli cant. 

Misc. Judl. Case No. 32 of 192i 
Decided on 28th November 1929. 

(a) Income tax Act, S. 24 (2)— Assessee. 

A registered firm can bo held to bo an :i 

KOflsec. [L» E3C: 

(b) Income-tax Act, S. 10—S. 10 dea 
with profits or gains of any business. 

Sectiou 10 deals solely with the profits < 
gains of any businope carried on bv the asse 
,1,(1. 102.) Jja'i. hiss from. IP 1 8-1 C 

(c) Income-tax Act Ss. 24 (2) and 10 (; 
(6)— Business resulting in loss - Assesses cn 
claim to increase amount of Ions by nddir 
loss due to depreciation of machinery etc. 

Tjopr in S. 21 (2) refers to Iohb of “profits < 
gain.’’ l’hr.ise ‘loas of profits or gain* when tl 
loflR is under the head of business iiicudh 1o< 
on the y ar’s working. An asses see can clain 
»n the case of business which has resulted in 
lens, that tho amount of that loss shall bo i, 
creased by adding tho amount of dimimitio 
of value of building, machinery etc.[P iK4 C c 

(d) Income tax Act, S. 10 -Partner, 


being assessed with regard to profits of 
firm, is not aisessee. 

A firm is tbo assossoo in respect of the profits 
and gams of tho business of tho firm. A part¬ 
ner in not assessed with regard to tho profits of 
tho firm and is ther-foro not an a6sesseo: A I.It. 
IV24 Mad, 474 (S.B.), Diss from. [L> 183 C lj 

D, N. Ckoudnary —for Applicant, 

P. li. Srcenivasam and A. 1). Maude 
— for Non-Applicant. 

Macnair, A. J. C. —Rai Bahadur 
Bansilal Abirchand and Sir Maneckji 
Dadabhoy are partners in a firm desig¬ 
nated tho Ballarpur Colliery. Tho re¬ 
turn of income for the year 1928-1929 
shows that the firm had suffered a loss 
of over six lakhs including an amount of 
over two lakhs on account of deprecia¬ 
tion of buildings, machinery, etc. used 
for tho purposes of the business of the 
firm. Tho income-tax authorities in 
calculating the net business loss of tho 
firm made no allowance for depreciation 
stating that as the firm had suffered a 
loss, depreciation could not be allowed 
for tho calculation of that year, but 
would bo carried forward for being al¬ 
lowed in future. Tho firm desires that 
tho allowance for depreciation should be 
taken into consideration for the purpose 
of calculating the loss for tho year in 
question. Tho members of the firm 
have other income against which the 
loss of the firm, as it is registered, can 
be set off under the provisions of S. 24, 
Income-tax Act and therefore desiro 
that tho net business loss of' the firm* 
should ho held to be as largo as possible. 
The question which arises has been thus 
stated by the Income-tax Commissioner: 

“la view of tho provisions of S. 10 (2) (0), 
Income-tax Act, 1022, can an nssessee claim, in 
tho case of a business which has resulted in a 
loss, that tho amount of that loss shall bo in¬ 
creas'd by adding the amount of depreciation 
calculated in tbo prescribed manner?’’ 

Tho question does not ^ofer to the 
fact that the assessee is a registered 
firm and it has been argued before us 
that a registered firm cannot ho descri¬ 
bed as an assessee. S. 24 (2) of the Act 
shows that a registered firm can he an 
assossee. Tho fact that the assessee is 
a registered firm will he taken into con¬ 
sideration in my discussion of tho ques¬ 
tion. 1 note that tho word “loss” in 
the question means a loss of profits or 
gains which inakos tho provisions of 
S. 2 1 applicable. 

In oidor to understand the provisions 
of 8. If), Income-tax Act, it is nocossary 
to refer to sumo of the preceding sec- 
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tions. S. G states that different heads 
of income, profits and gains shall be 
chargeable to income-tax. Each of the 
succeeding sections gives instructions 
regarding the manner in which one head 
of income, profits and gains is charge¬ 
able. S. 10 refers to the tax payable by 
an assesseo under the head “business.” 

It does not take into consideration pro¬ 
fits or gains under any other hoid. It 
does not refer to the rate of tax which 
is elsewhere stated to be governed by 
the total income of the assesseo. 

Now, S. 10 (2) states that the profits 
or gains of any business carried on by 
an assesseo shall bo computed after 
making certain allowances. It givos no 
definite instructions for computing the 
loss of any business and it cannot bo 
assumed that loss is calculated in exact¬ 
ly the same way as profits or gains. 
Cl. G (b) of the subsection enunciates 
a special proviso regarding the allow¬ 
ance for depreciation: 

“Provided that, where full effect cannot bo 
given to any such allowance in any year owing 
to there being no profits or giins chargoablo 
for that year, or owing to the profits or gains 
chargeable being less than th} allowance, the 
allowance or part of the allowan o to which 
effect has not boon givon, as the case may be, 
shall bo added to tho amount of the allowance 
for depreciation for the following yoiraud 
deemed to bo part of that all iwanoo, or if there 
is no such allowance for that yeir, be doomed 
to be the allow-mco for that year, and so on for 
succeeding years.' 

In Karam 11lahi-Muhammad Shaft v. 
Chief Commissioner , Income tax, Delhi 
d. I. R. 1929 Cab. 55G, it wjm consi¬ 
dered that tho profits or gains referred 
to were profits or gains generally from 
whatsoever source derived. With tho 
greatest respect 1 must dissent from this 
opinion: S. 10, as 1 have rum irked, deals 
solely with yio profits or gams of any 
business carried on by the assessoo. I 
iemark that it would bo still more diffi¬ 
cult to hold that tho profits or gains in¬ 
cluded profits or giins of a member of 
the firm which carried on tho business. 

In my opinion, however, tho provisions 
of S. 10 (2) (G) (h) givo no assistance in 
tho decision of tho question referred tD 
the Bench. In the first place, 8. 10 
refers to tho computation of profits and 
does not deal with computation of loss. 

In tho noxt place, tho proviso which I 
am considering deals with tho caso 
where effect cannot bo givon to an al¬ 
lowance owing to thoro boing no profit: 
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even if there is no profit in the business. 
I consider that etleob can be given to the 
allowance, if the assesseo (o where the 
assessee is a firm, all tlie individuals 
who constitute the firm) can benefit by 
that allowance by virtue of the provi¬ 
sion? of S. 24. 

The question with which I have to 
deal relates to the calculation of “loss 
of profits or gains” for the purpose of 
interpreting tho provisions ol 8, 24, 

Income-tax Act. Tnis section is as 
follows: 

‘(0 Whera any assossoj sustains a loss of 
profits or gains in any year under any of tho 
heads moutionid in S. G, ho shall be entitled to 
have tho amouat of tho loss set off agiinst his 
income, profits or g^ins under any otnor hoad 
in that year ; (21 Where tho assessee is a re¬ 
gistered firm, and tho loss sustained cannot 
wholly bo set off under sub-S. (1), any member 
of such firm shall be outitled to have set off 
against any iacoine, profits or gains of tho yoar 
in which tho los* was sustained in respeot of 
which tho tax is piyablo by him, such amouut 
of tho loss not alre* ly set off as is proportion¬ 
ate to his share in firm * 

It is clear that the loss to which sub- 
S. (2) rofers is ‘loss of profits or gains.” 
This phrase is unusual, but must, when 
tho loss is under the head ‘ business,” 
mean loss on the year s working. When 
the general princij les on which profits 
or gains of a business are computed are 
utilized to ascertain the result of the 
year’s working and the calculation shows 
that there has been a loss, that is a loss 
of profits o»- gains. Now, Cl. (t>) (b), 

S. 10 (2) does not enunciate a general 
proposition regarding tho calculation of 
the result of a year’s business. It is 
applicable only when thoro is in reality 
no profits or giins an 1 it is not used for 
calculation of lo-is. Tne general princi¬ 
ple is tli it tho diminution of value of 
buildings, machinery, plant and furni¬ 
ture should bo taken into account in 
calculating tho result of tho year’s work-!* 
ing: for tho sake of convenience a cer¬ 
tain percentage of tho original cost is 
taken to represent tho diminution in 
value during tho year. Thoro is no rea¬ 
son why this general principle should 
not receive full application in calculat¬ 
ing tho loss of profits or gains. Every 
business man will consider whether the 
machinery and furniture used for his 
business have become less valuable when 
lie is calculating tho result of the year’s 
working. Again, suppose that tho pro¬ 
fits of a business computed after making 
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thq allowance detailed in S. 10 amount 
to Rs. 1,000: surely, if the income had 
been Rg. 2,000 less and the expenses had 
been the same, there would have beon a 
loss of Rs. 1,000. In my opinion the 
question must bo answered in the affir- 
'mative. 

* I and that the reasoning in Commr. 
of Income-tax, Madras v. Aruna- 
chelam Chettiar (l) would involve an 
answer, qualified but to a great extent 
in the affirmative, to the question on 
other giounds. The learned Judges who 
decided that case considered that a part¬ 
ner of a firm, registered or unregistered, 
which carried on business was an asses- 
seo in respect of tlie profits or gains of 
that business and was therefore entitled 
to set oil the los3 in the business of the 
firm against the profits in other business 
carried on by him. I respectfully dis¬ 
sent from this reasoning. As 1 have 
pointod out, it i3 clear that a registered 
firm can be an assessee. The firm, then, 
is the assessee in respect of the profits 
and gains of the business of the firm. 
A partner is nob assessed with regard to 
the profits of the firm and is therefore 
not an assessee. It is only under the 
provisions of S. 24 (2) that a partner in 
the firm is allowed to set otY against the 
profits, for which the partnership is 
liable to pay income-tax, a proportion of 
the loss incurred by the firm. Costs 
will bo paid by the Commissioner. 
Counsel’s fee one hundred rupees. 

Munje, A. J. C —I agree. 

P.N./h.k. _ A ns we r i n affi r motive. 

fl) A.I.R. 1924 Mad. -474=47 Mad. GGO (S.B.) 
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Macnair, A, J. C. 

Ska ntabai — Appellant. 

v. 

7)1 icnand Respondent. 

First Appeal No. 122 of 1028, Decic 
on Kith January 1030 against order 
Sub-Judge, 1st Class, Wardha, D/- < 

YlO^r * n ^ xocu tion Case No. ] 

Civil P. C *0 32 R q _ p 

pointed guardian ad litem in suit —His 

po ntment subsists even lor execution n 
ceedings 1 

Word a “every application” in O. p 

mean every application made in connex 
with tlio liq. Where a person is is pp<>i n 
guardian nd litorn in th • suit, tho appointm 
Iq o ho treat id as subsisting for tho pure 
ot Ox °cution proceedings ; A. I It. 1925 Cal. 


A.I.R.1021 Cal. 470 Diss. from 14 All. 35 ; 40 
Cal. 6^5 (P.C.), liel. [P 180 C 1] 

(b) Civil P. C., O. 32, R. 5 — Sale in execu¬ 
tion of decree against minor—Guardian ad 
litem neglecting his duties — Person inte¬ 
rested in minor most be allowed to set it 
aside—Civil P. C. O. 21, R. 90. ^ 

A person who is not a guardian for the suit 
but who is interested in tho minor must bo al¬ 
lowed to appear on behalf of the minor to pro- 
sacuto an application for setting aside the salo 
bold in execution of the decree obtained 
agliiust tho infant if the person cm show that 
the guirdian ad has been neglecting his 

duties ; 40 Cal. 635 (P.C.), Ret. on. [P 180 O 2] 

D. N. Kharc and T. J. Kcdar —for Ap¬ 
pellant. 

D. T. Manqalmurti — for Respondent. 

Judgment. —The respondent Lakhmi- 
chand obtained a decree for Rs. 7,900 
and costs against the appellant Shanta- 
bai, a minor girl, and her mother Vitha- 
bai. Vithabai in that suit was appoin¬ 
ted guardian ad litem for Shantabai. 
Lakhmichand in oxocution of the decree 
attached immovable property. Notice 
was served on Vithabai but she did not 
appear. On 17th December 1927 a 
pleader empowered by one Madhorao 
appearod on behalf of Shantabai ; tho 
decree-holder did Dot object to his ap¬ 
pearance and the Judge did not appa¬ 
rently notice that the pleader held no 
power from the person appointed guar¬ 
dian ad litem. On subsequent hearings 
Ramchandra, an agent of Madhorao, took 
steps on behalf of tho minor Shantabai, 
At the instance of Madhorao it was 
directed that certain fields should first 
ho sold. Later, after these fields were 
purchased by the decree-holder Madho¬ 
rao applied that the sale should be set 
aside, and, as the decree-holder agreed, 
tho salo was sot asido. A fresh salo was 
hold on 23rd Juno 1928. The property 
was again purchased by the decree-holder 
for less than half of the former price. 
On lGbh July 1928 Madhorao, cn behalf 
of Shanti, again applied that tho sale 
should bo set aside and on 23rd July 
1928 applied that ho should ho appoin¬ 
ted guardian ad litem in place of Vitha¬ 
bai. On 4th August 1928 tho sale was 
confirmed : tho Court hold that Vithabai 
was tho guardian ad litom of Shanti 
and Madhorao had no authority to apply 
that tho sale should ho sot aside. After 
tho issue ot noticos Vithabai was re¬ 
moved and Madhorao was appointed 
guaidian ad litom of Shanti. Shanti 
through her guardian Madhorao has ap¬ 
pealed against tho order confirming tho 
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sale. The question which I have fco 
consider is whether the application for 
setting aside the sale should have been 
considered before the sale was confirmed. 

It is fir^Rirged that, although Vifcha- 
bai was appointed guardian ad litem in 
the suit she did nob continue as guar- 
dian ad litem in the execution proceed¬ 
ings. Reliance is placed on Salauddin 
v. A fsal .Begum (l) and Fani v. Sureiulra 
(2). With the greatest respect I must 
dissent from the view expressed in these 
cases. It has been hold by the Allaha¬ 
bad and Madras High Courts that, when 
a guardian ad litem has once been ap¬ 
pointed, his appointment enures for the 
whole of the litigation. In J teal a Dei 
|V. Fief) iu (3) it was held that, where a 
person is appointed as guardian for the 
(purpose of a 1 is, that means of such lis 
in all its ramifications and so long as it 
subsists. This case was quoted with 
approval in Venkata Chand rasekara v. 
Alakarajamba Maharani (4) and Bhagelu 
v. D karma (5). It is clear, theu, that, 
though the Judges were dociding the 
question whether the appointment sub¬ 
sisted for the purpose of an appeal, they 
held that it continued in execution pro¬ 
ceedings. It is the practice of all 
Courts to treat the appointment of a 
guardian ad litem as subsisting for the 
purpose of execution applications. It 
would cause the gravest inconvenience 
if executing Courts ignored the appoint¬ 
ment of a guardian ad litem in fcho suit 
and required a fresh appointment to he 
made before notice was issued to a 
minor judgment-debtor. The words 

every • application** in O. 32, R. 5, 
jCivil P. CL, mean, in my opinion, 
every application made in connoxion 
{with the lis.” I add that their Lord- 
ships of tho Privy Council in Krishna 
Per shad Singh v. Moti Chand (0) were 
clearly of opinion that tho appointment 
of the Nizir of the loc.al Court of 
Benares, who was appointed guardian 
for tho purpose of a suit, enured during 
tho subsequent execution proceedings 
until those proceedings wore transferred 
to a Court at Hazaribagh and tho Nazir 
r efused to continue to act as guardian. 

(1) A. I. R. 1925 Cal. *29. 

(2) A. I. R. 1921 Cal. 17G. 

(3) [18)1] 14 All. 35=(1991) A.W.N. 192. 

f4) [1899] 22 Mad. 187. 

(5) A. I. R. 1924 All. 79=45 All. 023. 

(G) [1913] 40 Cal. G33 = 19 I. C. 29o = 40 
I. A. 140 (PC ). 


It is next urged that, as Vifchabai, £ho 
guardian ad litem, was neglecting the 
interest of the appellant, Madhorao who 
had beon acting as the guardian of the 
appellant should have boon allowed to 
apply that tho sale should be set aside. 
It is to be noticed that a sale for a 
larger sum had been completed and was 
satisfied at the instance of Madhorao on 
behalf of the infant. The confirmation 
o( tho subsequent sale for a smaller sum 
renders tho act of Madhorao prejudicial 
to the interest of the minor. It appears 
improper to allow tho decree-holder to 
troat Madhorao as the guardian of tho 
minor and thus get tho sale set aside, 
and then to refuse to allow Madhorao 
to challenge the subsequent sale. I am, 
however, of opinion that in all cases' 
there must bo some moans by which a 
person interested in a minor can endeav¬ 
our to get a sale set aside if tho guar¬ 
dian ad litem fails to do her duty. Their 
Lordships of tho Privy Council in 
Krishna Pershad Singh v. Moti Chand 
(6) at G49 state : 

Thoir Lordships are, therefore, of opinion 
that inasmuch as tho interests of tho infant 
with regard to this propeity were not in fact 
represented by tho Court of Wards, it was open 
to tho mother as natural guardiau to appear in 
tho name of tho infant to protect this property 
from sale, and that it wag tho onJy way of 
preventing his interests with regard thereto 
boing sacrificed.” 

In my opinion their Lordships consi¬ 
dered that, where this is tho only way 
to prevent tho interest of a minor being 
sacrificed, a porson who is not tho guar¬ 
dian for the suit must he allowed fco ap¬ 
pear in the name of tho infant. 


Tho property had been sold for a price 
loss than half of the prico realised a few 
months before. Tho guardian ad litem 
was taking no steps. Madhorao made 
two applications, which must bo con¬ 
sidered as connected, within fcho period 
allowed for an application under O. 21, 
R. 90. Tho question whether tho salej 
should ho sot aside for material irregu¬ 
larity has not rocoived consideration, 
and for tho purpose of this appeal 1 may 
assume chat material irregularity exis¬ 
ted. It was not possiblo for Madhorao 
to obtain appointment as guardian ad 
lifcom within 30 days from fcho sale. I 
considor it was nocossary in fcho inte¬ 
rests of justice fco allow Madhorao, if he 
could show that fcho guardian ad litem 
had negloctod hoi* duties, to prosecute 
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the application for setting aside the 
sale. It has now been held that Yifcha- 
bai was neglecting her duties and Ma- 
dhorao has been appointed guardian ad 
litem. The application that the sale 
should be set aside must now receive 
consideration, as the interests of justice 
require that Madhorao should be treated 
as if lie had been appointed guardian ad 
litem on the date when lie was applying 
that he should be so appointed and that 
the sale should bo set aside. The ap¬ 
peal, therefore, succeeds. The order 
confirming tho sale i3 set aside and the 
Judge is directed to enquire into the 
allegation that there was material ir¬ 
regularity by reason of which tho minor 
sustained substantial injury. Costs of 
this appeal will be borne by the respon¬ 
dent. Counsel’s fees Rs. GO. 

P.n./r.k. Appeal allowed . 
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Jackin, A. J. C. 

Ba l ki san da s — A p po! 1 a n t. 



Rambakas Laxmandas Shop and 
othe rs —Ros pond e n t s. 

Second Appeal No. 106-B of 1928, 
Decided on 4th November 1929, against 
decree of Special Addl. Dist. Judge, 
Akola, D/- 21st February 1928, in Civil 
Apneal No. G5 of 1927. 

Negotiable Instruments Act, S. 118 — 
Burden of proof lies on promisor to prove 
want of consideration and is not shifted 
simply because part of consideration is not 
made in cash as stated in promissory note. 

Tho presumption that arises under S. 119 
that every negotiable instrumoot is m\de or 
drawn for consideration throws tho burden of 
proving want of consideration upon tho pro¬ 
misor and tuo burden of proof is not shifted 
on to the oroimsee by the more fact that part 
of the consideration is shown not to have b;on 
pail in cash us represented in tho promissory 
note ; 1 fjah. 421; and 1 C. H’.-.Y. 82, Dint. 


[P 183 Cl 

A/. It. Iiobdc for Appellant. 

A/. A. Chande for Respondents. 

Judgment. This appeal arises fron 


a suit on a promissory note. In tho 
plaint it was alleged that tho considora- 
tion of R"5. J was paid in cash and 
tho plaintiff Rambakas, who was exa¬ 
mined on commission, has deposed that 
the payment was made in cash through 
a broker Kosrimal (D. W. L). Kcsrimal 
doposod that lie paid Rs. 1,000 only to 
the defendant on behalf of Rambakas, 
thus supporting the dofondant’s plea 


that only Rs. 1,000 had been paid and 
that the balance of Rs. 2,500, though 
Rambakas had promised to pay it in a 
few days, was never paid. The trial 
Court decreed tho plaintiffs’ claim for 
Rs. 1,000 only with interest. 

On appeal to the District Judge, the 
trial Court’s decision was held to be 
correct, but the plaintiffs were per¬ 
mitted to amend their pleadings and the 
suit was remanded for a fresh decision. 
It was objoctod before me, though the 
objection was not pressed, that the Dis¬ 
trict Tudgo had no jurisdiction to allow 
the amendment. As tho amendment 
was allowed in an order of remand, 
which lias not been appealed against, it 
cannot now he questioned. 

After remand, tho sons and brother of 
Rambakas, who had died about eight 
days after his examination on commis¬ 
sion, pleaded that in case the payment 
of consideration of tho promissory note, 
Rs. 2,500 was not proved to have been 
made in cash, it should he taken as paid 
by satisfaction of a debt due to Ram¬ 
bakas from tho defendant in respect of 
tho compromise of a civil suit. Accord¬ 
ing to Rambakas, tho suit was com¬ 
promised for Rs. 2,400 and Rs. 100 was 
paid to the broker who brought about 
the compromise. Rambakas who repre¬ 
sented tho whole of the consideration 
of the promissory note as having boon 
paid in cash, also represented that the 
amount due under the compromise was 
paid in cash by the defendant; and that 
is the case of tho defendant who says 
that ho paid Rambakas Rs. 2,400 in cash 
a few days before 10th October 1923, 
tho date ot tho promissory note. The 
dates are sufficiently close together to 
support tho alternative ciseset up by 
the plaintiffs, that the consideration of 
the promissory note was paid to the 
oxbent of Rs. 2,500 by satisfaction of the 
debt due under tho compromise; and 
that is the view that 1ms been taken by 
tho lower appellate Court. 

The question is whether I am entitled 
to interfere in second appeal wita the 
lower appollate Court’s finding of fact. 
It is urged on behalf of tho defendant 
that once it is accepted that payment 
was not made in cash as stated in the 
promissory note, tho burden of proof lay 
on the plaintiffs to prove how it was 
paid and this has not been done. Rofor- 
once has been made to Madho Iiam v. 
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A andulal (L) but I Gnti nothing in that 
luling to help tho defendant. Certain 
other decisions relating to bonds have 
been cited of which the most important 
is Lax mi Cliand v, Hai tar Si, ah (2), a 
decision by the Privy Council; but they 
to me to have no appli nation when 
a Promissory note is in question. Under 
S. LIS, Negotiable Instruments Act, tfiere 
[is a statutory presumption that every 
negotiable instrument was made or 
drawn for consideration. This throws 
the burden of proving failure of con- 
sideration upon the defendant; and I do 
not think that the burden is shifted by 
the mete fact that part of the considera¬ 
tion is shown not to have been paid in 
i ash. as represented in the promissory 
note. It is by no moans uncommon for 
a hook transaction to ho represented in 
documents and account hooks as a cash 
transaction; and when Rambakas in his 
plaint and in his deposition represented 
all the transactions to have been in 
cash, it does not necessarily follow that 
consideration failed to the extent that 
this representation is found to be 
jntrue. 

If, as I hold, the burden of proof lies 
upon the defendant, it seems to me 
clear that ho has failed to discharge it. 
There is a hint in his own evidence, as 
2, that Rs. 2,o00 out of the con¬ 
sideration was covorod by a ho >k credit; 
and Kesrimal (D. W. i) deposes that, 
when ho paid Rs. 1,000 to the defendant 
and obtained from him the promissory 
note for Rs. 3,500 the de fond ant ad¬ 
mitted that ho had alreadv received the 

balance of the consideration. In view 

of what I have said I must uphold the 
lower appellate Courts decision. The 
appeal is dismissed with costs. 


p.n./r.k. 


A p pea! d i *»;? is <ed. 


(1) [10,01 1 Lab. 4 2 1=53 I. O 1)82. 

(2) [I900J 4 C. W. N. 8 2. 
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Jackson, A. J. C. 

Dharamc],and and others — Docrec- 
holdois—Appellants. 

v. 

S'icoranlal and otl.crs — Judgment- 
debtors Respon dents. 

First Appeal No. 8 of 1929. Decided on 

28th January 1930, against order of First 

Sub-Judge, hirst Class, Saugor, D/- 27th 
October 1928. 


Civil P. C. S 141 and O. 9, R. 9 — Sepa¬ 
rate personal decree must be passed where 
decree merely gives liberty to decree holder 
to apply f° r personal decree for balance— 
Application for such second decree is in 
continuation of suit and if it is dismissed for 
default second application is barred under 
V. 9, R. 9 —Civil P. C.‘ O. 34, R. 6. 

Ifadocjroe is passed in tho form prescribed 
as No. 4 in Appoudix D to Sch. 1 with Jibortv 
to decree-holder to apply for personal decree for 
the amount of the b dance such reservation of 
liberty does not amount to personal docreo for 
the balance and a sepvrato personal docroe has 
to bo subsequently passed. An application for 
such second decree is a continuation of the ori- 
6'nil suit and if it is dismissed for default, a 
second application is barred by O 9 U 9* 1 
B. R. 143, Foil.; 29 All. 12 and A.'l.R. 
Pd24 P. C. 193, Dist.; A.I. II. 1918 P. C. 1/39, 

Ex P l - . [P 189 C 1] 

D. N. Choudkry — for Appellants. 

Judgment. The appellants in this 
case obtained a preliminary decree for 
sale on the basis of a mortgage deed. 
The property mortgaged was brought to 
salo and the proceeds of tho sale were 
insufficient to satisfy the decree, They 
then applied under O. 34. R. G, for a 
personal decree against tho mortgagors. 
Their application was dismissed for de¬ 
fault and a second application has boon 
held to be barred by O. 9, R. 9 road 
with S. 141, Civil P. C. 

In appeal it is argued that n ) applica¬ 
tion for a personal decree was necessary 
and that, in spite of tho application for 
a personal decree having been dismissed 
tho appellant can still apply to havo the 
respondent’s personal liability enforced. 
Reliance is placed upon two decisions. 
Tho first is that of the Allahabad High 
Court in Sad ho Singh v. Maharaja of 
Benares (l) which ruled that when a dec- 
roo for salo of bypothecatod property is 
both a Jecroo for a 9alo of tho property 
undor S. 88 (coi responding to O. 34 
R. 4, Sch. I Civil P. C. 19081 and 
a personal decree under S. 90 ( corres¬ 
ponding to O 34, R. 0.) T. P, Act, 
thoro is no need for tho decree-holder 
to apply undor S. 90 for a separate 
decree; and if ho does so and his ap- 
plica ion is rejected, this will not op¬ 
erate as a bar to his executing tho dec¬ 
ree against the judgment-debtor perso- 
n illy. Che second is a decision of the 
Privy Council in Jenna Baku v. Paf 
meshuar Mara in (2), which lays down 

(1) [19063 29 All. 12=3 A Ii.J. •506=(1906) A. 

W. N. 2*31. 

(2) A. I. R. 1918 P.C. 159 — 47 Cal. 370 (l\C.). 


1930 


Faizuddin v. Mir Yusuf Ali 


Nagpur 189 


that it is not necessary to put such a 
construction on section 90, T. P. Act, as 
would establish as a condition prece¬ 
dent.to the power of .decreeing personal 
payment of the balance that the mort¬ 
gaged property must first be sold and 
found insufficient to satisfy the debt. 
Neither of those decisions is applicable 
to the present caso; in both the decree 
under consideration was one which 
definitely gave the decree-holder a right 
to enforce it against the judgment-deb¬ 
tor personally, if the sale of the pro¬ 
perty failed to satisfy the decretal debt. 
The Allah abad decision held that when 
such a decree has been passod, a secrnd 
decree is not necessary, and the Privy 
Cou ncil decision is only an authority for 
holding that such a decree can be passed 
In the present case such a decree has 
not been passed: the lower Court’s de¬ 
cree is in the form prescribed as No. 4 
Appendix D ; Sch. 1, Civil P. C., The 
last clause of the decree provides 
that if the net proceeds of the sale are 
insufficient to pay the decretal amount 
with subsequent interest and costs in 
full, the plaintiff shall bo at liberty to 
apply for a personal decree for the 
amount of the balance. It is argued 
that this amounts to a personal decree 
in the event of the sale proceeds being 
insufficient to satisfy the debt; but the 
plain wording of the decree is against 
this interpretation. As Rankin, J., re- 
marked in Pell v. Gregory (3), there is no 
force in the contention that an applica¬ 
tion is to enforce a decree because it is 

made undoi a liberty to apply reserved 
by the decree. 

^1 y view that when a decree has been 
passed in the form used in the present 
caso, a separate personal decree must 
subsequently be passed is supported by 
llomdayal Surajmal v. Mohamad Gn< use 
(4) in which it was further hold that tho 
application for tho second decree is a 
continuation of the original suit and that 
if it is dismissed for default, then a 
second application is barred by S. 103, 
Civil V. C., 1882 (corresponding to O. 9* 
R. •)}. Ibis decision has been approved in 
Purna Chandra Mandal v. Radh a Nath 
Pas (5); b u t it is urged that it has beon 
in effect overruled by tho Privy Council 
docision in Lachmi Narain Marwari v. 


m tiJJb l ®. 2 * !!‘=5 2 Cal. 328 (F.Bj. 


(4) [ioor> 
(3) [l'JOG 


1 N. r>. R. 143. 

33 Cal. 807=4 C. L J. HI. 


Balwakund Marwari (G). In that case 
the High Court bad, in appeal, made a 
decree for partition by consent of the 
parties and had remitted tho suit for 
disposal under tho decree; the plaintiff 
failed to appear on the day appointed by 
tho lower Court and an order was passed 
dismissing the suit; it was held that the 
Court had no jurisdiction to make tin's 
order, since after a decree has been made 
a suit cannot bo dismissed unless the 
decree is reversed on appeal. There is 
a clear distinction between that case and 
the present one. In this case tho decree 


for sale had been completely executed and 
the subsequent pioceedings were taken 
for the purpose of obtaining another 
deciee. Tho lower Court s order does 
not amount to dismissal of a suit, in 
which a decree has been passed, it is the 
dismissal of an application for a further 
decree. I am clearly of opinion that 
Ramdayal Surajmal v. Mohamad Ghcu*e 
(4) has not been overruled by the Privy 
Council decision referred to. and that 
the lower Court is right in following it. 
I dismiss the appeal with costs. 


P.N./r.K. 


A vreal di s missed. 


(G) A. 1. R. 1<J21 P. O. il)d=4 Pat. Gl = 51 I 

A. 321 (P. C.). 
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Mohiuddin, a. J. C. 

Faiz udd in A ppl i ca n t. 

v. 

Mir Yusuf AH— Non-Api licant. 

Civil Revn. No. 433 of 1929, Decided 
on 30th November 1929, against order 

rw rw^c!’ Judge, Bhandara, 

D/- 9th September 1929. 

Civil p C.. S. 17 and O 14. R. 2-J u ,i«- 
diction once vested is nol taken away though 
plaintiff is found not to have title to jor- 
Hon of property within jurisdiction of that 
Court as alleged unless inclusion of such 
portion is not bona fide—Trial of such issue 
08 title as preliminary point is illegal—- 
Such preliminary point d o & s not merely 
raise question of law to justify its trial 
first. 

When once jurisdiction is vested in a Court, 
it will not he taken away afterwards, even if 
it is found that the portion of the property be¬ 
ing situated within the local limits of tho 
Court which gave it jurisdiction do*s not be¬ 
long to tho plaintiff us alleged in tho plaint 
unless the inclusion of tha% portion is not a 
bona fido one. Tho trial of an issuo as to 
whether tho portion bolongs to the plaintiff as 
alleged as a preliminary point is quito unneces¬ 
sary and is not warranted by law. Such pre¬ 
liminary point does not raiso a question of 
law only and thorofore O. 11, R. 2 doos not 
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apply: 12 Mail. 308; 30 All . 560 Rel. on; 0 
C. L. J. 128; A. I. R. 1924 1\ C. G5, Dist. 

[P 191 C 1] 

D. X. Choudhary —for Applicant. 

G . P. Dick and Sami nil akkan —for 
Non-Applicant. 

J ldgnnent—This is a revision ap¬ 
plication filed by th^ plaintiff Faizuddin, 
against the order dated 9th September 
1929 passed by Mr. W Cl. Mandpo, Ad¬ 
ditional District Jiulgo, Bhandara, lidd¬ 
ing that 

’* the question of Mardan Ali’s title to the 
two villages in the S.akoli t ihsil must bo tried 
ns a preliminary point before proceeding to 
determine title to tho whole estate. ” 

The plaintiffs claim one-third share 

in tho Poria estate, as heir of Mir 

Mardan Ali , who died in 1889. They 

allege that the whole estate consisting 

of 28 villages, including the two villages 

in tho Bhandara district, belonged to 

Mir Mardan Ali, while the defendant 

contends that the mahals of Jamli Fazal 

and Jamli in the Bhandara district did 

not belong to Mir Mardan Ali, but were 

acquired by Mardan Ali in leasehold 

rights from the Zamindarin of Rajoli by 

means of patta dated 26th February 

1884: for hi3 son, Yaqubali, who was a 

minor at that time. Tno defendant 

also objected to tho trial of tho suit in 

tho Bhandara Court, on tho ground 

stated by him in para. 2 of tho written 

statement dated 19th August 1929, 

which runs as follows: 

“ Defendant; b 2 gs to submit that these 
mahala nevor belonged te Mir Mwdan Ali, but 
they bolongod to his son, Mir Yaqubali, and 
as such the claim of plaintiffs for a right to 
share in tho estate loft by Mir Mtrdan Ali is 
not tenable and do 2 S not lio. Consequently 
this Court h \s no jurisdiction to entertain the 
present suit as the rest of tho property claimed 
lios in tho Chanda district. M 

The learned Additional District Judge 
did not record tho preliminary point 
which he was going to consider, and 
wreto tho following in order sheet 
dated 19th August 1929: 

“ For tho prosont tho only point raised is 
whethor tbo question of jurisdiction should bo 
tried as a preliminary point. " 

He recorded his finding on 9th Sep¬ 
tember 1929, and decided to determine 
the question of Mardan Ali’s title to tho 
two villages as a preliminary point. It 
is contended on behalf of tho applicant 
that the procedure adopted by tho Court 
is irregular and illogal, and that once 
jurisdiction is vested in a Court, as it 
certainly does at present, in the Bhan¬ 
dara Court on account of tho allegations 


made in tho plaint, it will not be taken 
away afterwards, even if it is found 
that the two villages in the Bhandara 
district did not belong to Mil* Mardan 
Ali. The learned advotate for tho ap¬ 
plicant cited the following cases: 
Iihatija v. Ismail (l) and Kubra Jan v. 
Ham B ali (2). 

In none of these cases tho fact which 
is at issue in this case aroso for con- 
siderati on and decision, but they do 
afford some guidance in the matter. In 
Iihatija v. Ismail (L), the claim with 
regard to tho property situated within 
the jurisdiction of the Court was with¬ 
drawn, and an objection about tho juris¬ 
diction of the Court was taken in ap¬ 
peal, but it was overruled by Muttusami 
Ayvar, and Parker Jf,, who held 
that tho subsequent withdrawal of 
tho claim in regard to tho pro¬ 
perty at Mangalore on the ground 
that there was a compromise entered 
into with the defendant who had it 
in their possession, could not in 
the absence of a positive rule of law, 
operate to take away tho jurisdiction 
which had once vested, unless the com¬ 
promise was shown to have been other¬ 
wise than bona fide and a mere contri¬ 
vance to defeat or a fraud upon tho 
policy of the rule of procedure as to 
local jurisdiction. A Full Bench of tho 
Allahabad High Court in Kubra Jan v. 
Ham Bali (2), held that there being no 
fraud or improper motive allogod either 
with rofelenco to the compromise or to 
the filing of the suit in the Court at 
Bareilly, that Court was not by reason 
of the compromise divested of jurisdic¬ 
tion to hear and decide tho suit in res¬ 
pect of tho property situate in Oudh. 

The applicant’s claim in the present 
caso is certainly a bona fide one, as far 
as tho inclusion of tho two villages is 
concerned, and there is no allegation 
that it is a mero contrivance to have tho 
suit tried at Bhandara It is a general 
prinioiplo of law that where a suit can 
ho instituted in moro Courts than one, 
tho plaintiff has a right to select his 
own forum. Tho plain tiffs in this caso 
had tho option of tiling their suit either 
in tho Bhandhra Court or in tho Chanda 
Court, and they oloctod to tile it in tho 
Bhandra Court. They were perfectly 


(D 

(*> 


f 1889] 1*2 Mad. 380. ' 

[190SJ 30 All. 560=5 A.L.J. 017=(1C0^) 
A. \V. N. 235 (F. B.). 
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within their lights in doing so. It is 
not allogod that they did this with auy 
ulterior motive, and it is clear from the 
settlement made by the defendant 
about the acquisition of these two vil¬ 
lages that the inclusion of these villages 
in the claim, which were acquir¬ 
ed during the lifetime of Mir Mardan 
Ali is a bona fid 3 one, so far as the 
plaintiffs are concerned. S. 17, Civil 
P. C. gives jurisdiction to the Bhandara 
Court to entertain this suit, and this 
jurisdiction cannot bo taken away 
afterwards, oven if it is found that the 
two villages in the Bhandara District 
did not belong to Mir Mardan Ali. 
When once jurisdiction is vested in a 
Court, it will not bo taken away after¬ 
wards, if it is found that the portion of 
the property within the jurisdiction 
of that Court did not belong to a person 
as alleged in tbo plaint. The trial of 
an issue or issues about these two vil¬ 
lages only, as a preliminary point is 
quite unnecessary and is not warranted 
by law. The trial of a case piecemeal 
will only lead to protracted litigation 
which is not conducive to the proper 
administration of justice. The order is 
vvrong and must bo set aside. 

The learned counsel for the non¬ 
applicant Mir Yusufali referred to the 
statements made on L9th August 1929 
and 9th September 1929, and urged that 
the order passed by the lower Court 
was correct. He referred to O. 14, R. 2, 
Civil P. C. and cited Iiangamani Dasi 
v. Jogendra Nath Manna (3) and llamlal 
v. Kisanchandra (l). The te rms of 
O. 14. R. 2, Civil P. C. are perfectly 
cloar and prescribe tliat when issuos of 
law going to the root of the case arise, 
U 10 Court must try those issues first and 
may, in its discretion, postpone the set¬ 
tlement of issues of fact, until after the 
issuos of law have been determined. 
Ibis was pointed out by Coxe and 
JJoss, J J m Jianijama in Dasi v. Jogen. 
dr a Nath Manna (3). I have read 

'’ Kisanchandra (4) and 1 iind 
that that decision does not afford any 
.assistance in decidin',} the present case. 
|Tho preliminary point proposed to bo 
diciaed docs not raise a point of law 
only, and therefore O. 14, R. 2, Civil 
j P. C . doe s not ap ply at all. The’ordor 

(3) [190)] 9 C. L. J. 128=3Tc7 3oT 

0) A. I. R. 1921 P. C. 95=20 N. L K 33- 
51 Cal. 361=51 I. A. 72 (P. C.) 


dated 9th September 1929 is wrong and 
is hereby set aside. The application is 
allowed with costs. Pleader’s fees 
Rs. 50. 

P.N./rc.K. lie via ion allowed. 
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SURHEDAR, A. J. C. 

Madanlal —Decree-hold oi—Appellant. 

v. 

liipuAiidanprasad —Judgment-debtor 
—Respondent. 

Second Appeal No. 601 of 1928, De¬ 
cided on 29th January 1930, from order 
of Dist. Judge, Raipur, D/- 20th October 
1928, In Misc. Appeal No. 13 of 19 l8. 

(®) Civil P. C., S. 47 — Decree-holder pur¬ 
chaser -Second appeal lies against order 
under Civil P. C., O 21, R. 90. 

A sacond appeil against an order passed 
under O. 21, R. 93, is competent where tin de¬ 
cree-holder himself is the purchasor as the 
case under-such circumstances falls under S 
47 : A. I. It. 1926 Cal. 793 (2\ 2i.), lui. on. 

(P 19° c n 

(b) Civil P. c., O 21, R. 66 — Value of 

property must be slated in sale proclama¬ 
tion. 

The value of the property is a verv necessary 
element to be stated in the sale proclamation 
for the reason that the bidders should know 
how to regulate their bids : 20 All. 4i‘> (I* C )- 

12 C. W. N. 542 ; 15 C. W. N. 713 and A. /. )(. 
1924 Cal 589, Rel. on. [P 19 2 (J 2 P 193 C 1] 

<c) Evidence Act, S. 115—Statute. 

• There is no estoppel against a statute. 

(a) Civil P. c , O. 21, R. 90—Judgment- 

debtor not appearing though served to 

settle terms of proclamation of sale—Still 

he is not estopped from applying to set aside 
sale. 

A judgment-debtor is not estopped from 
making the application under O 21 R uu 
from setting aside tbo sale simply beeiuao l.o 
does not appair in obedience to tbo notice 
served upon him under O. 21, R. or. for settling 
the terms of the proclamation : A.f./r 1907 
Alim 5x3, txot Foil • £p j r )3 C [j 

I). N. Choledhry — for Appellant. 

K. V. J>coslcar for Respondent 

Judgment.— The facts leading to 
tins second appeal are very simple. • In 
execution of ins decree against the res¬ 
pondent judgmont debtor, the appellant 
decree-holder had attached and brought 
to sale a one anna six pies share of 
mouza Sungera belonging to tbo ros 

pondent and purchased it himself for 

Ks. 1,700 at tho auction sale. The res¬ 
pondent put an objection under O 91 

R. 90. CivilIP. C.. to have the sale set 
aside on tho ground that thero was 
material irregularity in publishing the 
proclamation for sale in (hat the valve 
of tho property to be sold was not spoci- 
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bed and which irregularity caused him 
substantial injury. It was alleged that 
the share was worth at least four 
thousand 1 upees. The appellant pleaded 
that there was no irregularity in draw¬ 
ing up the proclamation that even if 
there was any it did not prejudice the 
respondent in any way and that tiro 
value of the property was not more 
than Lis. 1,708 for which it was pur¬ 
chased by him. 

The respondent examined only one 

witness who was a ^ cos barer malguzar 

of the same village and who stated that 

the share of the respon lent was at least 

worth Rs. 1,000 and that ho himself 

was prepared to purchase it for that 

price, lie also stated that : 

“the aver.jgo value of the land of this village 
is Rs. 40 an acre.” 

The appellant did not examine any 
witness. The Court of first instance 
hold that there were irregularities in 
the proclamation of sale but that there 
was no prejudice caused to the respon¬ 
dent on that account because the price 
fetched at the auction sale was fair and 
reasonable. It accordingly refused 
to set aside the sale. On appeal 
by the respondent the learned District 
Judge set aside the sale by holding that 
the property was worth at least Rs. 
o,480 and that therefore the price fet¬ 
ched at the auction was a good deal less 
than the true value. The learned Judgo 
further held that tho irregularity of 
omitting to specify tho valuo of the pro¬ 
perty in the proclamation had caused 
substantial injury to tho judgment-deb¬ 
tor entitling him to have the sale sot 
aside, it is against this order that tho 
present second appeal is filed by tho 
decree-holder. 

A preliminary objection is raised by 
tho respondent’s pleader to the effect 
that the second appeal does not lie be¬ 
cause the order passed under O. 21, R. 
90, Civil P. C.. was appealable only once 
under O. 43, R. 1 (j) ibid. But my 

loarnod prolccessor bad already ordered 
the matter to bo registered as second 
appeal probably because tho decree- 
holder himself being tho purchaser of 
tho property tho case fell within tho 
purview of S. 47, Civil P. C. There are 
undoubtedly conflicting views on tho 
point if under tho circumstances of tho 
present case a second appeal lies or not. 
In Rajagopala Ayyar v. Ramanujacha 


riar(L) it was held that no second appeal- 
lay while .in Kailash Chandra Tarap 
dar v. Go pal a Chandra Poddar (2) a con¬ 
trary view was taken. I prefer to fol¬ 
low the Calcutta view and hold that the 
second appeal lies in the present case. 

On tho authority of Mohan Lai v. 
Kali C aran (3) Rai Bahadur Chow- 
dhry, who appeared for the appellant, 
urged that since the respondent had 
been duly served with a notice sent to 
him under O. 21, R G6, Civil P. C., and 
he did not raise any objection at the 
time of the drawing up of the proclama¬ 
tion of sale he was estopped from chal¬ 
lenging tho sale under R. 90 of the 
same order on the ground that there 
were material irregularities in the pro¬ 
clam ition. With due respect to the 
learned Judges who decided that case 
I am uuable to follow the law as laid 
down by them. As far back as 1898 it 
was laid down'by the Privy Council in 
Saadatmund Mohan v. Phul Knar (4) 
at p. 418 that : 

“Whatever material fact is stated in tho 
proclamation (aud tho value of tho property is 
a very material fact) must bo considered as ono 
of *theso things which tho Court considers 
material for a purchaser to know” aod it* is 
enacted in terms (though express enactment 
is hardly necessary for such an object; that 
those things shall be stated “as fairly and ac¬ 
curately as possible.” 

In Saurendra Mohan v. Ilurruk Chattel 
(5) it was also hold that : 

“if any enquiry into tho value of tho pro¬ 
perty is necessary, tho Court should hold an 
enquiry.” 

whilo in a later case the same High 
Court held that the Court is bound 
under this clause to investigate tho 
value and insert it in the sale proclama¬ 
tion: Lachman Persliad v. Ga i[,a Per - 
shad (6). Again in B ejoy Singh v. 
Ashutosh (7) it was laid down that in 
exceptional cases tho Court should 
state in tho praclamation tho values 
stated both by tho decree-holder 
and tho judgment-debtor. In view of 
theso decisions it is clear that tho valuo 
of tho property was a very necessary 
olomont to he stated in tho sale procla¬ 
mation for tho simple reason that the 


(1) A. I. K. 1 m 24 Mad. 431 = 47 Mad.288 (F.B) 

(2) A. I. R. 1928 Cal. 798=53 Cal. 781 (F.B.). 

(3) A. I. R. 1927 All. 513 = 49 All. 788. 

(4) [l w 98] 20 All. 412=25 I. A. 14G=7 Sar. 

3 C 0 fP.C.) 


(5) [1908] 1‘2 C. W. N. 542. 

(6) [1911] 15 C. W. N. 713 

(7) A. I. R. 1924 Cal. 5S9. 
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bidders should know how to regulate 
their bids. 

The view of the Allahabad High 
Courtrin Mohan Lai v. Kali Charan (3) 
cannot bo reconciled with the well- 
known proposition of law that there is 
no estoppel against a statute. I therefore 
( hold that the respondent was not estop¬ 
ped from making the application under 
O. 21, R, 90, Civil P. C., for setting 
aside the sale simply because he did not 
appaer in obedience to the notice served 
upon him under R. 66 of the same order 
for settling the terras of the proclama¬ 
tion of sale. 

It was next argued that the lower 
appellate Court had : 

“misappreciatod tho uurebufcted evidonco of 
the judgment-debtor's undo, a co3liarer of the 
village, whoso estimate of the value^was unim¬ 
peachable." 

Having road tho evidence of the wit¬ 
ness I am x)erfoctly satisfied that the 
complaint of the appellant’s counsel in 
this matter is incorrect. I hold there¬ 
fore that tho estimate of the market 
value of the property purchased by the 
appellant at the auction sale was cor¬ 
rectly made by the learned District 
Judge upon the available evidence on 
record. The result is that tho appeal 
fails and is dismissed with costs. 
Pleader’s feo Rs. 25. 

P.N./R.K. Appeal dismissed. 
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Jackson, A. J. C. 

Ganpatra, —Plaintiff—Appellant. 

v. 

Ragho and another —Defendants 
Respondents. 

Second Appeal No. 229 of 1929, ~ 
cided on 29th January 1930, from deer 
of District Judge, Hoshangabad, I 

11th February 1929, in Civil Si 
No. 79 of 1928‘. 

(a) C. P. Tenancy Act, S. 105 (c j— Ci 
Court s jurisdiction is not barred whe 
transfer by occupancy tenant is void inc 
pendentiy of Act. 

Whoro tho transfer by tho occupmcy tena 
is invalid independently of tho prohibition 
the Act, the jurisdiction of tho civil Court 
avoid transfor is not barred: A. I. R. 
Naci. 30 and 8 N.fj.R. 22, Rrl on] 11 N.R.R. 
not F 9 oil • £ 104 C 

(b) C. P. Tenancy Act, S. 35—Mere tra 
fer of occupancy rights docs not amounl 
abandonment—Landlord suing to set as 
transfer— Parties revert to former positio 

The more transfer of a right of occupai 
docs not ontail a forfeiture of such right ;i 

1930 N/25/26 


if a landlord elects to set aside such transfer, 
all parties revert to the status in quo ante: 
15 C. P. L. R. 17; 14 C.P.L R. 11; 1L N. L. R ’ 
124; 18 N. L. R. 82 Rel t on . [P 194 C 2] 

W. R. Puranik —for Appellant. 

M. R . Bobde —for Respondents. 

Judgment. —The appellant in this 
case is the lambardar of mouza Sain- 
kheda in tho Multai Tahsil. One Mogal 
was the occupancy tenant of khasra 
Nos. 206, 220/7 and 280 in that village. 
He died on 25th September 1923, leav¬ 
ing a widow, Mt. Rambha, who is 
respondent 2. Respondent 1 is Ragho, 
who claims to have been adopted 
by Mogal and who has filed an 
adoption deed (Ex. D-2), dated 10th 
January 1923. In 1925 the appellant 
sued Rambha alone for arrears of rent. 
Ragho applied to be joined as a party on 
the ground ot his adoption; hut a decree 
was passed against Rambha alone, be¬ 
cause under the adoption deed Ragho 
was not to take possession of the 
property until after the death of the 
widow. Thereafter Rambha had the 
fields entered in the name of Ragho 
alone, and tho appellant applied under 
S. 13, C. P. Tenancy Act 1920, for 
possession. The revenue authorities, 
howevei, held that the adoption deed 
was prima facie valid and, consequently 
that Ragho s possession was legal, and 
dismissed the application. The appel¬ 
lant then brought the suit, out of which 
this appeal arises, for a declaration that 
Ragho is not the adopted son of Mogal. 
An objection was raised by Ragho as to 
Court-fees, and tho appellant paid Court- 
fees on the value of tho fields and added 
a claim for possession. The trial Court 
passed a decree declaring that Ragho is 
not Mogal s adoptod son and directing 
him to deliver possession of the fields 
to the appellant. In appeal tho learned 
District Judge has cancelled the decree 
for possession and has added to the 
declaration that Ragho is not MogaTs 
adopted son, a further declaration that 
Mt. Rambha is tho occupancy tenant of 
tho fields in suit. 

In second appeal tho only question 
for docision is whether the appellant is 
entitled to a docreo for immediate pos¬ 
session oi not. A numbor of rulings of 
this Coinb have boon cited to mo, the 
oarliost of which is Ihra Lai Misrav. 
AoUi (1), in which it was hold by 

(1) [1001J 14 C. P. L. U. li. 
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Ismay, T. C., that a landlord seeking to 
eject a trespasser is not bound to show 
that the interests of the late tenant have 
ceased to exist unless the question of 
abandonment arises out of the plead¬ 
ings; in that case the trespasser had 
nowhere alleged that ho held as a 
licen>o from a tenant who was still in 
-existence. In Bhola v. Fathu ( 2) the 
same learned Judge, dealing with an un¬ 
authorized transfer, held that it was 
incumbent upon the landlord to show 
that the tenant’s right had ceased to 
exist. In Saliasram v. Sheonath (3) it 
was held that when the landlord sue 3 to 
eject a trespasser irom a tenant’s hold¬ 
ing, it is not open to the defendant, who 
is not a transferee from the tenant and 
does Dot hold under the tenant, to plead 
that the tenant has not abandoned his 
holding. In Nakulsao v. Itamadhinsao 
(41, the learned Judge, who decided 
Sahasram v. Sheonath (3) held that 
when a landlord sues to avoid a transfer 
by an absolute occupancy tenant made 
in contravention of the provisions of 
S. 41, O. P. Tenancy Act 1898, and 
to evict the transferee in possession, 
the question whether the tenant has 
abandoned his holding does not arise, 
whether or not the tenant be joined 
as a party. Tho view was taken 
that tho principles embodied in Bhola v. 
Fathu (2) related to a condition of 
affairs which had become obsolete and 
did not apply to the conditions existing 

o h ® Tenanc y Act of 1898. as sub° 
o. (a), S. 41 of that Act gavo absolute 
•occupancy tenants protection which the 
previous law did not and, consequently, 
there was no longer need for the Courts 
to extend protection on tho principles 
enunciated in Bhola v. Fathu (2). 

As regards occupancy and ordinary 
tenants it was remarked that the civil 
Courts have nothing to do with the avoi- 
ance y the landlord of transfers by 
them In Alltbhai v. Shamrao (5), it was 
Jield that it 13 open to a landlord, wlioro 
his title is in jeopardy from tho aggres¬ 
sions of a trespasser, to bring a suit to 
bavohis own rights doclared against that 
respasser and to claim khas possession 

Aoll( n Ca90 ,’ c 3 , in Hira Lal Mtira v. 

A la (1) and Sahasram v. Sheonath (3), 
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the trespasser did not claim through 
the tenant. 

The first point to bo determined is 
whether the civil Court can in any 
circumstances have jurisdiction to decree 
possession in a case like the present one. 
It has been pointed out, as I have 
already remarked, in Sahasram v. Sheo¬ 
nath (3), that, under the Tenancy Act of 
1898, the civil Courts have nothing to 
do with the avoidance of transfers by 
occupancy tenants and there has been 
no change made on this point in the Act 
of 1920. In Ganeshdas v. Shankar (6), 
however, it was held that, though no 
suit can be maintained in a civil Court 
to avoid a transfer of occupancy tonant- 
i lght which would bo valid between 
tho parties thereto except for the 
prohibition contained in S. 46 or S. 70, 
p/ Tenancy Act 1898, the juris¬ 
diction of the civil Court is not barred 
an hen the transfer is one which is in¬ 
valid independently of the prohibition 
contained in the Act; and a similar 
view has been taken in the Bench deci¬ 
sion in Chindhu v. Rameshwarnath (7). 
For tho reasons given by tho lower ap¬ 
pellate Court the transfer by Rambha 
to Ragho is invalid independently of 
the Tenancy Act and the jurisdiction of 
tli 0 civil Court is not barrod. 

As regards the decision in Nakulsao v. 
Ramdhmsao (4), I must point out that 
conditions have again changed owing to 
the enactment of tho Tenancy Act of 
1920, as that Act does not protect the 
tenant in a caso’in which a civil Court 
has jurisdiction and exercises it. Tho 
principles 4 stated in Bhola v. Fathu (2), 
cannot, therefore, be now rogarded as 
obsolete; and it is clear from tho cases 
in TTira Lal Misra v. Aola (l), Sahasram 
v. Sheonath (3) and A/libhai v. Shamrao 
(5), that it is only when the person in 
possession is a pure trespasser and there 
is no privity between him and tho tenant 
that tho Court will grant a decree for 
possession to tho landlord; in other 
cases where tho person in possession 
holds under a transfer by tho tenant, 
possession nv ill not be decrood unless 
abandonment by the tenant is proved. 

As has boon hold in Bhola v. Fathu (2) 
the more transfer of a right of occu¬ 
pancy does not entail a forfeiture of 
such right and if a landlord elects to 

( fi > [To72] 8N.L. H. 22 = 13 I. C. 90T~ 

(7) A. I. R. 1927 Nag. 30=22 N. L, R. 123. 
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.'set aside such transfer, all parties revert 
'to the status in quo ante. The reason 
'seems to me obvious. To take the pre¬ 
sent case as an example, Rambha had 
clearly no intention to abandon the 
holding altogether and in any circum¬ 
stances; all that she was willing to do 
was to give it to Ragho and it must be 
presumed that if her attempt to make 
Ragho the tenant of the holding failed, 
she would wish to resume it for herself. 
I hold that there has been no abandon¬ 
ment of the holding and that the lower 
appellate Court was right in substituting 
for a decree for possession a declaration 
that Rambha is still the tenant of the 
holding. The appeal fails and is dis¬ 
missed with costs. 

p.N./r.k. Appeal dismissed . 
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Findlay, J. C. 

Secy, of State —Defendant — Appel¬ 
lant. 

v. 

Harinath Bikaji Bax— Plaintiff—Res¬ 
pondent. 

Second Appeal No. 542 of 1928, Deci¬ 
ded on 10th December L929, from decree 
of Addl. Dist. Judge, Nagpur, D/- 7th 
August 1928, in Civil Appeal No. 23 of 
1928. 

Land Improvement Loans Act, S. 7 
(Proviso)—Scope. 

Where fcaki.vi loan is given by Govornniint 
to a person when ho was occupancy tenant and 
the raUguzar acquires tho holding after the 
loan is given, G-overnraont has a first charge 
on tho holding and is entitled to prooood to 
recover the loan as if the said loan wore 
arrears of land revenue ; 41 Hal. 491, Rel. on. 

[P 196 0 1] 

G. P. Dick —for Appellant. 

V . ft* Dkok and G-. V . Hoharir —for 
Respondent. 

Judgment. The present suit was 
nlo-1 by tho plaintiff-respondent, who 
is tho malguzar of mouzi Ridhora 
(.Nagpuiy, against tho Secretary of State 
for India for a declaration that occu¬ 
pancy holds Nos. 26 and L2 are not 
liable to attachment anl sale for reco¬ 
very of tho takavi lorn advanced to 
Ramachandra and Bhadu, tho reputed 
tenants of these two respective holds. 
Tho plaintiff’s caso was that Rama¬ 
chandra had boon ojoctod from hold No. 
-0 by a decree of the civil Court in 1917. 
In tho caso of Bhadu his allegation was 
that ho had obtained possession of the 


field No. 12 in 1924 in execution of two 
civil Court decrees of the years 1913 
and 1917 respectively. The takavi loan 
was given to Ramachandra and Bhadu 
jointly on 3rd March 1921, and the 
plaintiff’s caso was that Bhadu had 
previously been adjudged an insolvent, 
that Rakhadu (Bhadu’s brother) was 
also a joint tenant of tho field, that 
Bhadu had made no improvement in the 
field and that both fields were now 
khudkasht of the plaintiff and not 
liable, as stated, for recovery of the 
takaviloan. 

On tho issues which arose on these 
and connected pleadings, the Judge of 
the first Court came to tho following 
findings : 

(i) That the plaintiff had acquired the 
holding of Ramachandra in 1918 and 
that of Bhadu and Rakhadu on 28th 
March 1924 ; 

(ii) that Ramachandra was not in 
'possession of tho holding on the date of 

tho takavi loan and that the field No. 26 
cannot he sold by Government ; 

(iii) that Bhadu had been declared 
insolvent before tho granting of the 
takavi but that this had no effect on the 
transaction ; 

(iv) that no improvement had been 
effected by either borrower in the land 
concerned ; and 

(v) that Rakhadu was not the neces¬ 
sary party in the loan transaction. 

On those and connected findings, the 
Judge of the first Court came to the 
conclusion that field No. 26 could not 
be sold at all and that Government 
could not sell the proprietary intorost 
of the plaintiff in field No. L2. The plain¬ 
tiff’s appeal to the Court of the Addi¬ 
tional District Judge proved successful, 
that Court ordering that tho occupancy 
rights in field No. L2 wore also not liable 
to attachment and sale. 

Tho Secretary of State has come up 
hero on secon 1 appeal against the 
decree of tho lower appellate Court ; 
but, as is clear from the detailed 
grounds of appeal, we are no longer con¬ 
cerned with Ramachandra's field No. 26, 
and tho only question at issue is as re¬ 
gards tho liability of field No. 12, that of 
Bhadu, to attachment anl sale. I may 
at once clear a principal point. Objec¬ 
tion was taken by the pleader for the 
respondent to tho finding of both the 
lower Courts on tho quostion of the 
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alleged compromise, which, according 
to the respondent, would imply that the 
Secretary of Sbate had surrendered any 

•> m 

right he might have had to sell either 
field, because of a compromise arrived 
at by the Tahsildar, to the respondent. 
There is not the slightest ground for 
disturbing in this connexion in second 
appeal what is undoubtedly a pure find¬ 
ing of fact. The Tahsildar may have 
been ready to have come to such 
arrangement, as that alleged, with res¬ 
pondent, but it is perfectly clear that 
the proposed arrangement was not ac¬ 
cepted by the higher revenue authori¬ 
ties. It is clear, moreover, as pointed 
out by the Additional District Judge, 
that the plaintiff himself was aware of 
this fact, and the alleged compromise 
has clearly nob been established. 

I am wholly unable to agree with the 
learned Additional District Judge in his 
finding on grounds 5 to 9 of the appeal 
in his Court. The questions therein 
dealt with were largely irrelevont in the 
present case. It is an undoubted fact 
that Bhadu, as the reputod tenant of the 
field in' question, was given a takavi 
loan at a time when the jamabandis 
showed him as occupancy tenant, and 
the simple question for decision, there¬ 
fore, is whether, having regard to the 
language of S. 7 (c) of the Land Improve¬ 
ment Loans Act, Government is entitled 
to proceed to recover the loan from field 
No.* 12 exactly as if*the said loan woro 
arrears of land revenue. Thero is a 
definite finding of fact that the plaintiff 
did not acquire the holding of Bhadu 
and Rakhadu until the yoar 1924, long 
after the takavi loan had boon given. 
When wo turn to the wording of S. 7, 
Land Improvement Loans Act, it is per¬ 
fectly clear from the proviso thereto 
that only certain interests in the land, 
which were in existence before the date 
of the order granting the loan, are pro¬ 
tected from the operation of the main 
part of the section. When the proviso 
in question is road with S. 128, Land 
Rovonue Act (cf. also S. 12 (3), Tenancy 
Act), it sooms to mo perfectly clear that 
Government, by virtue of having gran¬ 
ted the loan, have undoubtedly acquired 
a first charge on the land concerned. 
Had the iutontion of the legislature 
been otherwise, the proviso to S. 7 (c). 
Land Improvement Loans Act, would 
undoubtedly havo been more compre¬ 


hensive than it is. On the other hand,, 
the language employed in S. 7 (i) (c) is 

peculiarly explicit, viz. : 

“ out of the laud for the benefit of which 
the loan has been granted as if thoy were 
arrears of laud revenue duo in respect of that 
land 

The conclusion seems to me to be in¬ 
evitable that the loan must bo regarded 
as a first charge upon the property and, 
on this view, it is perfectly clear that 
the present plaintiff has no right of suit 
so far as field No. 12 is concerned. 

I am in full agreement with Avling 
and Avyar, JJ., in Sankaran ' Nambudri- 
pcid v. Iiamasicami Ayyar (l), where the 
question involved in this case has been 
considered at great length and, in those 
circumstances I hold that the plaintiff’s 
suit will bo dismissed in toto so far as 
occupancy field No. 12 of mouza Ridhora 
formerly held by Bhadu and Rakhadu, 
is concerned. The plaintiff respondent 
must pay the defendant-appellant’s costs 
in this Court. I fix pleader’s fees at 
Rs. 20. As regards costs in the two 
Courts below, as the parties have practi¬ 
cally equally succeeded and equally 
failed, I am of opinion that the most 
just ordor is that they should bear their 
own costs in both those Courts. I order 
accordingly. 

P.N./r.K. Order accoidingly . 

(T) 1918] 41 Mad. »191=U M. L. J. 446 = 47 

I. C. 301=8 M. L. W. 12. 
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Macnair, A. JVC. 

Gopal Gunaji —Appellant. 

v. 

Balaji and others —Respondents. 

First Appeal No. 86-B of 1928, Decided 
>n llfch December 1929, against decree 
>f Addl. Sub-Judge, First Class, Yootmal, 
D/- 5th October 1928 in Civil Suit No. 
17 of 1928. 

Provincial Insolvency Act, S. 47 — Insol* 
cncy Court can, if mortgagee so desires. 
>rder sale of property mortgaged free from 
nortgage. 

Whore tho mortgagee.desires that tho mort- 
;agod property of tho insolvent mortgagor 
houlcl bo sold free from tho mortgage rights 
,nd the mortgage debt should be recovered 
rora tho sale proceeds the insolvency Court is 
ompoteut to comply with his request : 

[. I. R. 1924 Pat. 2G9 aud A. J. /?. 1924 
Gl, Dist . CP 107 C 2] 

M . R. Rohde — for Appellant. 

M. B. Kinkhede — for Respondents. 

Judgment. — Tho plaintiff-appellant 
old a mortgago over certain property^ 
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The mortgagor became insolvent. The 
insolvency Court at the request of the 
mortgagee, directed the mortgaged pro¬ 
perty to be sold separately, free from 
the mortgage rights, and gave the mort¬ 
gagee the same rights in the sale pro¬ 
ceeds as he had in the property. It 
seems probable that there was some 
misapprehension at the time of the auc¬ 
tion. The property was sold for Rs. 50 
to the son of the mortgagor and this son 
Gopal (D. W. 2) stated before the insol¬ 
vency Court that lie had purchased the 
property subject to the mortgage. The 
mortgagee brought this suit for fore¬ 
closure of the property sold. The learned 
trial Judge held that what was put up 
for sale was the property free from the 
mortgage but that the insolvency Court 
though it purported to sell the property 
free from the plaintiff’s mortgage, could 
not legally do so. The mortgagee was 
therefore given a decree for foreclosure. 
The purchaser Gopal appeals. 

It is urged that the insolvency Court 
had power to sell the property free from 
the plaintiff’s mortgage. The learned 
trial Judge has correctly stated that S. 
47, Provincial Insolvency Act, does not 
provide for the sale which was effected. 
But S. 47 gives power to a creditor to 
insist on certain procedure : there is 
nothing in tho section which prohibits 
tbe adoption of some other procedure 
with his consent. Tho learned Judge 
has referred to Sant Prasad v. Sheodutt 
Singh (l). Tho decision in that case 
‘does not appear relevant. At p. 728 the 
learned Judges remark : 

“It is of course open to tho appellant to con¬ 
cent to tho property being sold in the insol¬ 
vency proceedings, hut we do not find that the 
appellant, at any time, consented to tho pro¬ 
perties being sold by tho insolvency Court.*’- 

Whoro tho mortgagee does not consent 
to the sale of tho property, free from 
his mortgage, an order that the property 
should ho so sold would be in derogation 
of his rights, and ho could claim that it 
should ho sot aside. Thoro are remarks 
in Kannappa Mudali v. Raju Chcttiar 
(2), which support tho viow taken by 
tho learned trial Judge. But tho deci¬ 
sion is mainly based on tho fact that 
tho mortgagee did not consont, and the 
remarks are not supported by detailed 
argument. 

Section 28 (2) of tho Act states that 

(1) A.i.R. 1021 Pat. 259=2 Pat. 724. 

(2) A.I R. 1021 Mad. 701 = 17 Mad. 005. 


on the making of an order of adjudica¬ 
tion the whole of the property of the in¬ 
solvent shall vest in the Court or in a 
receiver. ‘Property” is defined in S. 2 

(1)(d) : 

“ ‘Property ’ includes any property over 
which or tho profits of which any person has a 
disposing power which he may exercise for his 
own benefit.” 

Section 2 (l) (o) is as follows : 

“ ‘Secured croditor’ means a person holding 
a mortgage, charge or lion on the property ci 
the debtor or any part thereof as a security tor 
a debt due to him from the debtor 

In view of Ss. 2 (l) (d) and 2 (L) (o) it 
seems impossible to hold that, where the 
land is subject to a mortgage, the pro¬ 
perty of the mortgagor can be considered 
to be limited bo the right of redemption; 
it would ho nonsense to speak of a per¬ 
son holding a mortgage on a right of re¬ 
demption. S. 28 (6) states that the vest¬ 
ing of tho property in the Court shall 
not alTect the power of any secured cre¬ 
ditor to realize his security :—there is 
nothing in sub-S. (6) which suggests that 
the mortgaged property is not to he con¬ 
sidered the property of the insolvent. S. 
59 (a) authorizes the receiver to sell tho 
property of the Insolvent. Tho re¬ 
ceiver, then, has power to sell property 
on which a secured creditor holds a 
lien ; tho sale, of course, must be effected 
with due regard to the rights of the 
secured creditor. The mortgagee may 
find it convenient that tho property 
should be sold free; the mortgage rights 
and that the mortgage debt should be 
recovered from the sale proceeds. If he 
desires that this course should 1)0 taken, 
the insolvency Court is, in my opinion, 
competent to comply with his request : 
it would he unfortunate if the insolvency 
Court had not power to adopt this pro¬ 
cedure when convenient to all parties. 

The sale effected by the insolvency 
Court was therefore a legal sale. It is 
unfortunate that owing to some misap¬ 
prehension the property fetched only Rs. 
50, hut I must hold that the property 
free from the mortgage debt, was sold 
for Rs. 50. Even if tho purchaser did 
not know what ho was purchasing this 
will not affect tho validity of tho sale. 
Tho purchaser, then, obtained the pro¬ 
perty free from liability to the mortgage. 
Tho mortgagee cannot enforce his decree 
against tho rights of the purchaser. Tho 
appeal must bhoroforo succeed. The suit 
is dismissed. In view of tho fact that 
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the appellant did not know what ha wa3 
puichasing and obtained large rights for 
a small one, I direct that costs in the 
pi oaeodiugs should bo borne as incurred. 

p.n./r.k. Appeal allowed . 
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Mohiuddin, A. J. C. 

I 1 attest ig Chatri Defendant—Appel¬ 
lant. 

v. 

Sarha Plaintiff— Respondent. 

Second Appeal No. 593 of 1927, Deci¬ 
ded on 4th January 1930, against decree 
of Dist. Judge, Raipur, D/- 27th July 
1927, in Civil Appeal No. 5 of 1927. 

Hindu Law Alienation by widow of small 
P°J*^* on * or spiritual benefit of husband is 
valid Excavation and consecretion of tank 
are acts of high spiritual benefit—What 

constitutes reasonable portion depends on 
facts. 

The excavation and consecretion of a tank 
for the benefit of the soul of the husband are 
acts of high religious morit and a widow can 
alienate a small portion of the estate in her 
hands for such a purpose; and the question 
whether such an alienation covers a reasonable 
portion of the property of her husband is a 
question which must bs determined with refer¬ 
ence to the circumstances of each particular 
disposition; A % J. R. 1922 P. C. 261; .43 Cal 574 
and 37 Ca 1, Rel. on. [P 198 C 2. P 199 C 1] 

3/. li. Bobdc and G. li. Deo —for Ap¬ 
pellant. 

D. A. C ho ud i ry for Respondent. 

Judgment. This is an appeal from 
a judgment and decree of the District 
Judge, Raipur, dated 27th July 1927, 
and ai isos out of a suit, brought by the 
plaintiff Sarha Brahman, in the Court 
of first Sub-Judge, Second Class, Bilas- 
pur, on 29th October 1925. The object 
of the suit was to sot aside an aliena¬ 
tion purporting to have been made for 
a religious or pious purpose by a Hindu 
lady of the name of Mt. Dukhni on 2nd 
November 1887, in favour of Lalla 
Singh, a brother of.the defendant Fatto 
Singh. The subject matter of the suit is 
mouza Bagholkapa, which was purcha¬ 
sed by Judawan, husband of Mt. Dukhni 
on 31st May 1874 for Rs. 750, and was 
sold by Mt. Dukhni to Lalla Singh on 
2nd November 1887 for Rs. 2,500, ex¬ 
cluding the tank and the adjoining land. 
Judawan died in 1881 and Mt. Dukhni 
died in March 1924 and the plaintiff 
Sarha is a next reversioner of Judawan. 

The trial Court hold that Judawan 
did not make an oral will in favour of 


Mt. Dukhni regarding the village Ba- 
ghelkapa and she did not get an absolute 
interest in it, that the sale was binding 
on the plaintiff, and dismissed the suit. 
The lower appellate Court came to the 
conclusion that Judawan neither made 
a sankalp nor gave direction to his wife 
to sell the village and to appropriate 
the proceeds of the sale for the construc¬ 
tion of the tank nor did he commence- 
the excavation of the tank nor did he- 
perform its first ceremony of.starting the 
work as alleged by the defendant, that 
Mt. Dukhni constructed thej tank after 
the death of her husband and had bor¬ 
rowed Rs. 2,000 for this purpose from 
Lalla Singh, that there was no evidence 
to show the purpose for which Rs, 500 
which were taken at the time of the 
sale were utilized, that Mt. Dukhni 
under the circumstances of this case,, 
could utilize one-third share for the 
charitable purpose which would advance 
the spiritual welfare of her husband, and 
directed that the defendant should put 
the plaintiff in possession of two-third* 
share of mouza Baghelkapa. 

Though the memorandum of appeal 
covers every question which was in con¬ 
troversy between the parties in the 
C ourts below, the arguments in appeal 
in this Court, were confine! to the sole 
question of the validity of the transfer 
m\de by Mt. Dukhni for a pious pur¬ 
pose, which conferred spiritual benefit 
on her husband Judawan. The learned ( 
advocate for the appellant argued that 
as Mt. Dukhni spent Rs. 2,000 in cons¬ 
tructing the tank, and had excluded the 
tank and other land in the village from 
the sale-deed, and also had land at 
mouza Daiza and other property as men¬ 
tioned in the plaint, ib ought to have- 
been held that the alienation of the vil¬ 
lage was binding oi the reversioners. It 
appears fiom Ex. D-7 that Mb. Dukhni 
reserved for herself the tank and the 
surrounding land and sold the village 
for Rs. 2,500. It is clear that she was 
not in possession of cash or grain at 
that time, otherwise she would nob have 
borrowed money from Lalla Singh, for 
the construction of this tank. She had 
no other property except the laud at 
Daiza, and there is no doubt that she 
alienated a major portion of the pro¬ 
perty loft by her husband, for the cons¬ 
truction of the tank. The excavation 
and consecretion of a tank are acts of 
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high religious merit,and a Hindu widow 
can alienate a small portion of the es¬ 
tate in her hands for such a purpose. 
As pointed out in Sardar Singh v. Kunj 
Behari Lai (1) p. 513 of 44 All. the 
Hindu Law recognizes the validity of 
the dedication or alienation of a small 
fraction of the property by the Hindu 
female for the continuous benefit of the 
soul of the deceased owner. In that case 
dedication related to one-seventy-fifth 
of the property an 1 was specially made 
for the creation of a permanent benefit. 
In Khub Lai Singh v, Ajodhya Misser 

(2) , the area alienated was about one- 
fifth, and Mookerjee and Newbouud, JJ., 
expressed the opinion that the area 
alienated did nob constitute an unrea¬ 
sonably large fraction of the entire es¬ 
tate. In Churaman Sahu v. Gopi Sahu 

(3) , the gift which was upheld was of 
a portion of the estate, worth more than 

one-fourth and less than one-third of 

% 

the total value. 

i The question whether an alienation 
covered a reasonable portion of the pro¬ 
perty of her husband is a question which 
must be determined with reference to 
the circumstances of each particular dis¬ 
position. In this case Lalla Singh ad¬ 
vanced Rs. 2,500 to Mb. DukLmi, out of 
which, Rs. 2,000 were spent in the cons¬ 
truction of the tank. The transaction 
took place about 42 years ago and since 
then Lalla Singh, and after him, the de¬ 
fendant have remained in possession of 
the property. Mb. Dukhni had immov¬ 
able property at that time at mouza 
Daiza, and retained for herself the tank 
and the surrounding land. There is no 
doubt that she had the land at Daiza 
besides the village which she sold to 
Lalla Singh. Considering all thoso facts 
it seems to me that in this particular 
case, an alienation of ono-third share in 
the village must be considered to bo 
i oasonablo and proper, and, therefore, 
valid. 

The plaintiff filed a cross-objection on 
2bth October 1928, and urged that there 
was no necessity for alionating any 
part of the villago, that under the cir¬ 
cumstances of the case, alienation of 
. one-thi rd share jn the villago, was far 

(1) A. I. K. 19:2‘2 P. C. 201=44 All. 503=19 

I. A. 383 (P.C.). 

(2) f 101GJ 43 Cai. 574=31 1. C. 433=22 G. L. 

J. 845. 

(3) [1010J 37 Cal. 1 = 10 G. L. J. 545=1 I. G. 

945=13 G. W. N. 994. 


in excess of the widow’s power to alie* 
nate even for conferring religious bene¬ 
fit on the soul of her husband. For rea¬ 
sons stated in para, 3 of this judgment,. 
I dismiss the cross-objoction. The ap¬ 
peal and the cross objection, therefore, 
fail and are dismissed with costs. 

P.N./r.K. Appeal dismissed. 
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Jackson, A. J. C. 

Mahadeo and another —Decree-holders 
—Appellants. 

v 

Zingru and others —Judgment-debtors 
—Respondents. 

Second Appeal No. 40 of 1929, Decided 
on 18th January 1930, against docision 
of Disb. Judge, Bhandara, D/- 12th 
October 1928. 

Civil P. C., S, 47 —Absolute occupancy 
land mortgaged to M and a portion of that 
land was mortgaged to S —In execution of 
decree obtained by S on his mortgage, por¬ 
tion sold and its possession obtaine d by 
landlord under S. 6, C. P. Tenancy Act—In 
execution proceedings of decree obtained by 
M landlord s application to have portion 
excluded was allowed and remainder of 
land ordered to be sold—Appeal against 
such order does not lie as application can¬ 
not be considered to be one under S. 47 
but must be deemed to be disposed of under 
inherent power of Court—Civil P. C., S. 151. 

An absolute occupancy laud was mort¬ 
gaged to JJ and a portion of this land was 
mortgaged to S which was sold in execution 
of the decree obtained by S. The landlord 
under S. 6, C. P. Tenancy Act, on deposit of 
value of the portion obtained its possession. In 
execution proceedings of the decree obtained 
by M on his mortgage the landlord’s appli¬ 
cation to have the portion of which he had 
obtained possession excluded from the decree 
was allowed and the remainder of the land 
was ordered to be sold. An appeal was pre¬ 
ferred against the order. 

7/ eld: that though tlu landlord had acquired 
the interest of the judgment-debtors ho was 
not a representitive of the judgment-debtor 
and the application could not bo considered to 
bo made and disposed under S. 47 but must be 
deemed to be disposed of under the inhoront 
power of the Court and therefore no appeal lay 
against the order : 26 All. 447, Dist. 

[P 200 C 2] 

TF. B. Pcndharkar —for Appellants. 

M. It Pathak and Y. V. Jakatdar — 
for Respondents. 

Judgment.—The appellant, Mahadeo 
had obtaine 1 a final decree for sale on 
26th November 1926 in a suit brought 
on a simple mortgage executed in his 
favour by Zingru and Sitaram, respon¬ 
dents 1 and 2. The land mortgaged was 
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24 20 acres of absolute occupancy land 
and out of this 14 87 acres bad been 
brought to sale on 11th December 1922 
in execution of a decree obtained by 
Shankarrao Chitnavis. This portion was 
sold subject to the mortgage lien of 
Mahadeo and was purchased by one Hari 
Sonba. Govinda, respondent 3, who is 
the landlord of the village, made an ap¬ 
plication under S. 6, C. P. Tenancy Act, 
1920, and the Revenue Officer passed an 
order on 2nd February 1925 fixing 
Rs. 1,000 as the value of the portion in 
Question. On deposit of this amount by 
the landlord under S. 6 (5) the mortgage 
debt of Mahadeo became a charge on the 
purchase money in exoneration of the 
land. In the proceedings taken to make 
the preliminary decree obtained by 
Mahadeo final, Govinda applied to have 
the portion sold in execution of Sir 
ohankarrao Chitnavis s decree, of which 
he had obtained possession under S. 6, 
Tenancy Act, excluded from the decree; 
but his application was rejected. He 
repeated his claim when execution pro¬ 
ceedings were started on the basis of 

Mahadeo s mortgage decree. His appli¬ 
cation was allowed and only the re¬ 
mainder of the land was ordered to be 
sold. An appeal was preferred to the 
Court of the District Judge, but it has 
been rejected on the ground that no 
appeal lie 3 . 

It is argued on behalf of the appel¬ 
lants that an appeal did lie because the 
landlord, Govinda, stepped into the 
shoes of the auction-purchaser and 
became a representative of the judgment- 
debtors within the moaning of S. 47, 
Civil P. C. In support of this argument 
a leading Allahabad case, Gulzari Lai v. 
Madho llam (l), lias been cited, in which 
it was held that the term “represen¬ 
tative" as used in S. 244, Civil P. C., 
(corresponding to S. 47 of the prosont 

Code), when taken with reference to the 

• 

jungment-debtor, doe9 not moan only 
his legal representative, that is, his heir, 
•executor or administrator, but it means, 
his representative in interest and in¬ 
cludes a purchaser of his interest who 
so far as such interest is concerned, is 
bound by the decree. In view of this 
ruling Hari Sonba, the auction-pur¬ 
chaser, would bo a representative of the 
judgment-debtors, as the land was sold 

(1) [1904] 26 All. 417 = 1 A, L. J. G5^=(1904) 
A. W. N. Gl. 


to him subject to the appellant’s morfc- 
gage. Govinda s possession is, however, 
ontiioly dilierent. When he exercised 
his right unier S. 6, Tenancy Act, the 
mortgage debt, by operation of law, 
became a charge on the purchase money 
pail by him and not on the land. There¬ 
fore, although Govinda did acquire the 
interest of the judgment-debtors, he is 
not, as regards that interest, bound by 
the mortgage or the decree based on it. 
Under the ruling on which the appel¬ 
lants rely he is not a representative of 
the judgment-debtors ; and it follows 
that his application cannot be treated 
as having been made aud disposed of 
under S. 47, Civil P. C. 

It is argued that it must be made under 
S. 47, because it caunot be made under 
O. 21, R. 58. It is pointed out, on the 
authority of Sunoo Modi v. Mt. Latkari 
(2), that O. 21, R. 58, has no application 
to claims preferred to properties directed 
to he sold under mortgage decrees ; hut 
it does not follow that S. 47 does apply 
in the present case. The fact is that 
neither the section nor the rule referred 
to applies ; and it must be taken that! 
the trial Court in allowing Govinda’s 
application exercised its inherent power 
to make such order as might be neces¬ 
sary for the ends of justice or to prevent 
abuse of the process of the Court : there 
is no appeal against such an order. II 
agree with the lower appellate Court 
that no appeal lay to it ; and I dismiss 
this appeal with costs. I fix pleader’s 
fee at Rs. 15. 

P.N./R.K._ Appe al dismissrd. 

~(2) |[1905] N. N. L. R. 142. 
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Mouiuddin and Subhedar, A. J. C’s. 

Coriunissioner of Income-la: r, C.P. and 
Bcrar —Applicant. 

v. 

Jambudas —Non-Applicant. 

Misc. Judl. No. 4G-B of 1927, Decided 
on 15th April 1929, referred by the ap¬ 
plicant on Gth September 1927. 

(a) Income-tax Act, S. 28—Receipt by as- 
sciscc of decretal debt with interest but 
interest not shown in return—Assessee fol¬ 
lowing cosh system of accounts but receipt 
of amounts not shown in khata Assessee 
entering whole amount in cash book and 
posting all in ravangi khata No other in¬ 
stance in which such amounts were posted 
in ravangi khata—No explanation submit- 
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•ted of non-inclusion of interest in return — 
Assessee is guilty of concealment of income. 

Ail assessee received a decretal debt and 
interest in respect of it. The amount of inter¬ 
est was not included in his return. Though 
the assessee followed cash system of account¬ 
ancy, the receipt of the amount of decretal debt 
including interest was not entered in tho khata 
nor was interest entered in the kasar khata. 
Tho assessee credited the whole amount in his 
cash book and posted it immediately in the 
"raeangi khata” which meant and dealt with 
the items issued in cash by the owner of the 
shop to his servants for Court and other ex¬ 
penses. There was no other instance in which 
payments received in satisfaction of debts 
were postsd in the ravangi khata. The as- 
Bessee did not along with his return submit any 
explanation why the amount of interest was 
not shown therein. 

Held : that the assissie was guilty of con¬ 
cealment of income within the meaning of 
S. 2S. [P 203 C2] 

(b) Civil P. C., S. 100 —Two inferences 
possible from facts found—One drown by 
lower Courts—No question of law arises. 

Where two inferences are possible to be 
drawn from tho faots found in the case and 
one such is drawn by the lower Courts, no 
question of law arisos for the decision of the 
High Court : 21 Bom. 01 ; 46 I, C. 704 ; A. I. R. 
1024 Nag . 160; A. I. R . 1026 Nag 102; A. I . R. 
1918 P. C. 02 and 42 Cal. 88S, Rel. on. 

[P 203 C 1] 

D. N, Choudhary —for Applicant. 

Puranik —for Non-Applicant. 

Order. The facts necessary for tho 
disposal of this reference are shortly 
these. In the assessment proceedings 
for tho year 1925-26 the assessee, 
Jambudas Devidas of TCaranja, submit¬ 
ted a return under S. 22 (2), Income-tax 
Act, on tho usual form and appended to 
it a schedule, as required by R. 19 of 
the rules framed under tho said Act, 
showing his total taxable income as 
Rs. 23,151-5-0, for the ono year ending 
tho Divali of 1924. This return was 
not accepted, and therefore after an 
examination of his hooks of accounts 
tho Assistant Commissioner of Income- 
tax found his incomo to have been 
Rs. 43,3GL inclusive of an item of 
Rs. 15,400 representing interest, received 
by tho assessee through tho civil Court, 
in respect of a decretal debt duo from 
Sheikh Arnii and others. Tho assessee 
was accordingly assessed to income-tax 
on tho aforesaid incomo and the Assis¬ 
tant Commissioner, who mado tho as¬ 
sessment in tho case, also lovied a pe¬ 
nalty under S. 28, Incomo-tax Act, on 
tho amount of Rs. 15,400 at tho maxi¬ 
mum rate holding that tho assessoo 
was guilty of deliberate concealment” 


of this part of his incomo. The Com¬ 
missioner of Income-tax to whom an 
appeal was preferred also concurred 
with this iinding of the Assistant Com¬ 
missioner and held that the penalty was 
correctly imposed. Alter the dismissal 
of his appeal tho assessee unsuccess¬ 
fully moved the Commissioner, under 
S. 66 (2), Income-tax Act, to refer the 
point in dispute for the decision of this 
Court and later on tiled an application 
in this Court under S. 66 (3) ibid, which 
was allowed by Kinkhedo, A. J. C., who 
directed the Commissioner of Income- 
tax to make the desired reference 
Jambudas v. Commr . of Income-tax , C.P. 
Sc Berar (1). 

It is in obedience to this mandamus 
that the Commissioner of Income-tax 
has made the present reference for the 
decision of tho following point : 

“Under fch e circumstances of the case and in 
view of the system of book-keeping observed at 
tho assessee’s, was tho income-tax department 
justified in holding that tho assessee was guilty 
of concealment of income within the moaning 
of S.28, Incomo-tax Act, and that ho was liable 
to be penalised with the maximum penalty 
with respect to the item of Rs. 15,400 ?” 

For the proper decision of the ques¬ 
tion referred to us it is necessary in 
the first instance to recapitulate the 
tacts found, in this case, by the income- 
tax authorities. Those are briefly as 
under: 

(a) that on 22nd June 1923, tho as¬ 
sessee filed his return on the usual form 
and attached thereto a schedule showing 

how he arrived at the figure of taxable 
profits ; 

(b) that the item of Rs. 15,400 repre¬ 
senting the amount of interest, which is 
the subject in respect of which penalty 
lias been imposed, was not shown by 
tho assessee in the aforesaid schedule ; 

(c) that tho assessee.foliows tho cash 
system of accountancy, i.o., 'as soon as 
the money is received or issued in cash 
it is entered in tho books of accounts. 
Under this system, therefore, the receipt 
of Rs. 21,400 should have been entered 
in its proper place, i.o., in Sheikh Amir’s 
khata, and tho not interest of it, i.o., 
Rs. 15,400, entered into tho kasar 
khata, i.o., interest account. This was 
not done though, with tho system of ac¬ 
countancy obtaining with tho assessee, 
it should havo boon ; 

(1) A.-1. R. 1027 Nag. 336. 
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(d) that the assesseo bad, as a matter 
of fact, withdrawn the amount of 
Es. 21,400 (inclusive of the sum of 
Es. 15,400 for interest) from the civil 
Court deposit on 11th February 1924. 
He credited it in his cash hook on 15th 
February 1924 and posted it immediately 
in the ravangi khata” against the name 
of his brother Mr. Jaikumar, pleader, 
who had actually withdrawn the amount 
at Akola and sent it on to the assessee 
at Karanja ; 

(e) that ‘the assessee did not, along 
with his return, submit any explanation 
as to why this amount was not shown 
therein as income in the account year ; 

• (f) that long before the return was 
submitted by the assessee, the Income- 
tax Officer in his prospective survey 
operations had come to know that the 
assessee had received this large amount 
in satisfaction of the decree ; 

(g) that the assessee did not of his 
own accord submit his books of account 
for the inspection of the Income-tax 
Officer in support of his return ; 

(h) that when the books of account 
were produced this large amount cre¬ 
dited therein aud called upon the asses¬ 
see to explain why it was not included 
in the return, Hirusa, the agent of the 
assessee, simply stated that because an 
appeal was preferred against the decree 
claiming an additional sum of about 
R 3 . 4,000 : 

“the amount of intorest would bo shown in 
the accounts after the appeal was decided.”- 

In the written grounds of appeal be¬ 
fore the Commissioner the reason as¬ 
signed for the omission was that : 

^‘the amount of Rs. 15,400 for intorest had 
to be shown in a sort of suspense account as 
the matter was pending decision in appeal”; 

(i) that the income-tax authorities 
also discovered that there was no othar 
instance in which payments received in 
satisfaction of docrotal dobts wore over 
posted in the "ravangi khata” by the as¬ 
sessee; 

(j) that the "ravangi khata” meant 
and dealt only with the items that are 
issued in cash by the owner of the shop 
to his servants for Court and other ex¬ 
penses and which are adjusted as soon 
as the servants return to the headquar¬ 
ters and that Es. 2L,400 in question was 
admittedly not a remittance so sent out 
bythe assessee ; and 

. (k) that but for the inspection of the 
account books by the Income-tax Officer, 
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which was prompted by the knowledge* 
he had already gained in his survey en¬ 
quiries, the item in question would have 
remained concealed from the income-tax 

authorities. 

It was upon these facts that the As¬ 
sistant Commissioner as well as the 
Commissioner of Income-tax came to the 
conclusion that the assessee’s conduct 
came within the purview of S. 28 (l) r 
Income-tax Act, which states that : 

If the Income-tax Officer.is satisfied 

that an assessee has concealed the particulars 
of hi 3 income, or has deliberately furnished 
inaccurate particulars of such income, and has' 
thereby returned it below its real amount, he 
may direct that the assesseo shall, in addition 
to the income-tax payable by him, pay by way 
of penalty a sum not exceeding the amount of 
income-tax which would have been avoided if 
the income so returned by the assessee had 
been accepted as the correct income.” 

The learned Commissioner of Income- 
tax in para. 5 of tho reference assures 
this Court that the principle of the nor¬ 
mal presumption being in favour of the 
assessee’s good faith was not departed 
from in this case in arriving at the afore¬ 
said finding. 

In issuing the mandamus our learned 
brother Kindkhode, A.J.C., had ob¬ 
served that : * 

“Tho question whether the applicant hft9 
been rightly found to have concealed his in 
come from tho income-tax department e 
pends upon the docision of tho question whe¬ 
ther or not, on the facts found the inference 
of concealment could bo based,” 

because according to the dictum o 
their Lordships of the Privy Council m- 
Nafar Chandra Pal v. Shukur (2), J* 0 
proper legal effect of proved facts is a- 

question of law.” # 

Mr. Puranik, the learned advocate ior- 

the assessee, pressed upon us to ieview 
tho adverse finding of tho income- a 
authorities on the ground that the on 
inference that could legally bo draw 
from tho facts ascertained in the P ra 
sent case was that there was no inten¬ 
tion on the part of tho assesseo to con 
coal his income or deliberately make a 
inaccurate return thereof, howsoove 

negligent or unbusinesslike the conduc 

of tho assesseo may have boon in 
maintaining his accounts properly w| lic 
may possibly have resulted in the re u 
being inaccurate in respect of the item 
Es. 15,400. It was not, and could not ne 
denied that the receipt of the amoun 

(2) A. I. R. 1918 P. O. 92=46 Oal. 

I. A. 188 (P.O.). 
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question during the assessment’year was 
a part of the total taxable income for 
that year. It, was, however, contended 
that at the time when the return was 
submitted the assessee honestly believed 
that it was not an income accrued 
during the year because he had 
not appropriated it as such in his 
accounts, though it may be, that he 
should have done so. 

On the other hand, Rai Bahadur D. N. 
tChoudhury, who appeared for the Com¬ 
missioner of Income-tax, contended that 
one and only one conclusion could not 
be drawn from the facts found and that 
it was as much possible to draw the in¬ 
ference of innocence or mistake suggested 
for the assessee, as the one to the con¬ 
trary already come to concurrently by 
the two responsible officers of the in¬ 
come-tax department. It was, therefore, 
argued that no question of law arose in 
the case for decision. In view of the 
authorities noticed in the following 
paragraphs we have no hesitation in 
holding that the finding of the Income- 
tax authorities that the conduct of the 
assessee came within the purview of 
S. 28, Income-tax Act, was a pure finding 

of fact which i3 not open to revision by 
this Court. 

I In R agar am v. Ganesh (3) it was ob¬ 
served: 

From facts found it is often easy to rule 
with certainty that a certain legal inference 
ought or ought not to be drawn. When such 
a state of facts occurs, the Court in second ap¬ 
peal can and often does correct erroneous con¬ 
clusions drawn by the lower appellate Court. 
Where, however, the legal inference to bo de¬ 
duced from facts is doubtful, it is not open 
to this Court in second appeal to interfere with 
the findings of the lower Court. A test which 
often presents itself to an English lawyer is 
this: Would a Judge withdraw the case from 
* jury on the ground that there was no evi¬ 
dence of the question to bo found upon, such 
as adverse possession or title, to go to them, or 
would bo, on the other hand, on certain faots 
being established, direct them to find in a par¬ 
ticular manner. In either of these cases it would 
bo openi to this Court in sjeond appeal to come 
to a different conclusion from tho lower appel¬ 
late Court. But whore the question upon tho 
facts and law is one which tho Judge would 
lay before the jury to decide, thore it is not 
opon to this Court to consider tho propriety of 
the finding of the lower appollato Court.*’ 

la Madho v. Govindbhat (4), * Drako- 
Brockman, J. C., followed tho principle 
enunc iated in the aforesaid Bombay 

(3) [1897J 21 Bom. 9\. -- 

*0 r 1918] 40 I. C, 794. 


case and held that where more than 
one inference is open the High Court 
cannot in second appeal refuse to be- 
bound by that drawn in tho Court be¬ 
low. Similarly in Mt. Mathurabai v. 
Lalsingh (5), Kinkhede, A. J. C., ap¬ 
proved the view propounded in the Bom¬ 
bay case and observe! that the mere 
fact that a Court of appeal draws one 
of two possible inferences on a question 
of fact does not entitle the second ap¬ 
pellate Court to interfere with the find¬ 
ing based upon such inference and that 
it is only where one legal inference is 
possible and which has not been drawn 
that interference is justified. Again, in 
E. I. Railway Co. v. Badrilal (6) the 
same learned Judge laid down the law in 
these words: 


Given certain set of facts, from which two 
inferences are possible, it is opon to the first 
appellate Court to draw any one of them, vide 
Eajaram v. Ganesh Hari Karkhanis (3) and his 
decision will not be open to challenge in second 
appeal. Their Lordships of the Privy Council 
discountenanced the practice of: undue interfe¬ 
rence in second appeal with findings of fact 
duly supported by evidence proper for conside¬ 
ration. They have expressed their ‘disapproba¬ 
tion in the following passage of their judgment 
in Na/ar Chandra Pal v. Shakur Shaikh (2). 
The mere fact “that upon tho documents and 
evidence placed before the learned District 
Judge the High Court w’ould have come to a 
different conclusion,’* is no ground for second 
appeal, “it is precisely this revision of evi¬ 
dence which is excluded by the limited charac¬ 
ter of a second appeal/’ In E. I. Ry % Co. v. 
Changa Khan (7), it was held that after there 
has been a decisiou of fact in tho two Courts of 
original and first appellate jurisdiction tho 
High Court cannot entertain a second appeal 
upon any question as to the soundness of find¬ 
ings of fact b} r the lower appellate Court. If 
there i3 evidence to bo considered the deci“ 
sion of tho second Court, however unsatisfac¬ 
tory it might bo when examined, must stand 
final.” 


The application of the rule deducible 
from the above authorities make it per¬ 
fectly clear to us that on the faets found 
in the present case no question of law 
arises for our decision. It is also equally 
clear to us that if it were possible for 
us to review the finding we would have 
come to the same conclusion upon the 
facts established in the case as has been 
come to by the income-tax authorities. 
We, theiefoie, answer the reference in 
the affirmative ._The assessee shall pay 


(5) A. I. R. 1924 Nag. IGO. 

}®> r A ‘ 1926 Nag. 192. 

(7) [1915] 42 Cal. 888=22 O. L 
I. C. 245 = 19 C. W. N. 10J4.* 


J. 212=28 
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the costs of this reference. Counsel’s 
lee Rs. 100. 

F.N./R.K. Answer in affirmative* 

0 0 
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Macnair, A. J. C. 

fianpat —Appellant, 

v. 

Xara yan —Respondent. 

Second Appeal No. 525 of 1927, Deci¬ 
ded on 29th January 1930, from decree 
of Addl. Disb. Judge, Wardha, D/- 4th 
July 1927, in Civil Appeal No. 8 of 1927.' 

(a) H indu Law — Widow allowing trans¬ 
ferees from herself or trespassers to remain 
in possession of absolute occupancy holding 
during her life — Reversioner on her death 
or remarriage is entitled to its possession. 

If a Hindu widow allows transferees from 
herself or trespassers to remain in possession 
of an absolute occupancy holding during her 
life the revorsioner at her death is entitled to 
possession of the holding. The romarriage of 
the widow has the same effect as her death. 
Where the reversioner during the lifetime of 
the widow sells the holding in his owu right 
and the lambardar obtains possession on the 
ground that the transferees are trespassers, the 
reversioner is entitled on remarriage of the 
widow to possession of the holding in a suit 
agaiust the lambardar : G C. P. L. R. 135; 5 
N.L.li. 172; 3 N.L.R. 154, R<1. on. [P 204 C 2] 

(b) Transfer of Property Act, S. 43 — 
Reversioner selling during widow’s lifetime 
in his own right—Transferee does not get 
that interest even on widow’s death. 

The fact that a reversioner sells a holding 
during the lifetime of the widow in his own 
right does not pass the interest, which he sub¬ 
sequently acquires in the holding, instantly to 
•the vendee. [P 205 C 1] 

G, S. Lulc aud R. A . Mande — for 
Appellant. 

M. B. Nii/ogi and T. J. Kedar —for 
Respondont. 

Judgment.—Ono Watya Mahar was 
fcho absolute occupancy tenant of a field, 
and on his death the tenancy devolved 
on his widow Mt. Ani. Ganpati the 
uncle of Watya purported to sell part 
.of the field to two persons Shankarrao 
and Gangaram. lie oxecuted a regis¬ 
tered salo deed on 4th day of February 
1922. There is a concurrent finding of 
fact that Ganpati was not the do facto 
guardian of Mt. Ani hut claimed the 
.land as his own and sold it in that capa¬ 
city. In 1924 the lambardar brought a 
•suit to eject Shankarrao and Gangaram 
as trespassers. It is clear from Ex. D-l, 
a copy of the appellate judgment in that 
suit, that the suit succeeded on the 
ground that Ganpati did not sell the 


holdi ng on behalf of Mt. Ani and there¬ 
fore the defendants were not trans- 
fe rees from a tenant bub traspassers. 
During the pendency of this suit Mt. 
Ani remarried. Ganpati is the next re¬ 
versioner to Watya. Ganpati, within 
two years from the date of Mt. Ani’s 
remarriage, has brought the suit out of 
which this appeal arises against the 
lambardar for possession of the land 
from which the lambardar ejected Shan¬ 
karrao and Gangaram. The trial Judge 
held that the adverse possession of 
Shankarrao and Gangaram for more than 
two years extinguished only the widow’s 
interest and that the claim was not 
barred by time. He also found that the 
defendant could not take advantage of 
S. 43, T. P. Act. The suit therefore 
succeeded. The Judge of first appeal 
disagreed with the trial Judge on both 
these points and dismissed the suit. The 
plaintiff has appealed to this Court. 

In Laxmaii v. Bhulabai (l) it has 
beeu held by a Bench that a Hindu 
widow, who succeeds to an absolute 
occupancy holding, has nob more extended 
rights of transfer than those she would 
possess over other landed property. The 
decision in Fakira v. Hari (2), Vithu v. 
Mt, Mcndri (3) and Bhura v. Rainrao (4) 
that a transfer by a Hindu widow was 
not binding on the reversioners, was 
approved. It follows that, if a Hindu 
widow allows transferees from herself or 
trespassers to remain in possession of a 
holding during her life, the reversioner 
at her death is entitled to possession of 
the holding: it is not disputed that re¬ 
marriage of the widow has the same 
effect as her death. Shankarrao and 
Gangaram were trespassers and thei 
plaintiff became entitled to the holdingj 
when Mt. Ani remarried. His suit is 
filed within two years of that date. The 
defendant lambardar obbained posses¬ 
sion of the holding at a date subsequent 
to the remarriage. His suit is therefore 
in time. 

Section 43, T. P. Act, gave Shankarrao 
and Gangaram an option to claim that 
the sale should operate on tho interest 
which Ganpati acquired at tho death 
of Mt. Ani. The learned Judge of first 
appeal is wrong in stating that, bec auso 

~(l) A. I. R. 1930 Nag. G5=26 N. L. R. 1. 

(2) [1893] 6 C. P. L. R. 135. 

(3) [1909] 5 N. L. R. 172=4 I. C. 792. 

, (4) [1912] 8 N. L. R. 154=17 I. C. 3GG. 
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of the sale executed by Ganpati, the in¬ 
terest which he subsequently acquired* 
passed instantly to Shankarrao and 
Gangaram. Shankarrao and Gangaram 
are not parties to this suit : it may be 
that they can hereafter exercise the 
option and claim the suit land from the 
plaintiff, but the plaintiff in this suit 
has a right to possession against the 
defendant. The fact, that the plaintiff 
was at the time he executed the sale 
deed, a reversioner, is not important. The 
defendant obtained possession against 
the transferees because they had not 
purchased from the tenant but from a 
person without title. They were, so 
far as the original tenant was concerned, 
mere trespassers. Ganpati, then, must 
be considered to be a reversioner who 
has succeeded to rights in a holding 
over which trespassers had possession. 
It i3 urged that the provisions of S, 115, 
Evidence Act estopped the plaintiff from 
asserting his title to the land. This 
was not urged in the lower Courts and 
it has not been shown that the defen¬ 
dant was induced to believe anything 
to be true or acted on such belief. The 
appeal therefore succeeds. The decree 
of the trial Court is restored. Costs in all 
Courts will be borne by the defendant- 
respondent. 

p.N./r.k. Appeal allowed. 


A. I. R. 1930 Nagpur 205 

Findlay, J. C. 

Balaji Kunbi —Appellant. 

v. 

Chindya and others —Respondents. 

Second Appeal No. 167 of 1928, De¬ 
cided on 7th January 1930, from judg¬ 
ment of Dist. Judge, Chhindwara, D/- 
20th January 1929, in Civil Appeal No. 
125 of 1927. 

(a) Interpretation of Statutes — Statute 

creating special jurisdiction has to be strict¬ 
ly construed. 

A statute purporting to create a special juris¬ 
diction must bo very strictly construed, parti¬ 
cularly if it is likely to have the effect of de¬ 
priving tho subject of a common law right. 

• * (b) C. P.Tenancy Act, Ss. 13 and 105 

—Kevenue Officer placing person in posses- 

of occupancy holding under S. 13 _ 

Civil Court has jurisdiction to consider whe¬ 
ther there had been a transfer or not. 

Tho grant of a special jurisdiction doas not 
carry with it the power to act beyond and out- 
silo that jurisdiction and so auy question of 
exercise of powor which is ultra vires can bo 
agitated in the civil Court. Thus if tho rovonus 
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officer takes action under S. 13 by placing a per¬ 
son in possession of tho occupancy holding, th? 
jurisdiction of the civil Court to consider whe¬ 
ther there bad been a transfer is not barred for 
otherwise it would bo possible for the revenue 
Court to hold that a sjt of incidents amounted 
to a transfer although in fact or law they were 
not so, aud so to oust the jurisdiction of the 
civil Court : A. I. R. 1927 Nag. 30, Rel. on. 

[P 205 C 2 ; P 206 C 1] 

M. li. Bobde and S. K . Bar/inge —for 
Appellant. 

D. T. Mangalmurti —for Respondent;. 
Judgment.— The plaintiff-appellant's 

suit was brought for a declaration that 
he is the occupancy tenant of field No. 
112 of raouza Gondra (Chhindwara) and 
that the order of the revenue Court 
placing tho original defendant 1 in pos¬ 
session ol the field in question was a 
nullity. Tho pleas of tho parties are 
clear from the record and, on the issue 
which arose therefrom, the Subordinate 
Judge held that the transfers of the land 
by Mt. Mendo to Shamji and by the 
latter to Sitaram were not against the 
provisions of S. 12, C, P. Tenancy Act, 
The Subordinate Judge also held that 
the decision of the revenue officer was 
beyond his jurisdiction and that the 
present suit lay. The plaintiff’s suit was 
accordingly decreed. Tho decision was 
reversed by the learned District Judge 
who took the view, in para, 5 of Ms 
judgment, that it lay entirely with the 
revenue Court to decide whether, under 
S. 13, Tenancy Act, there had been a- 

transfer” or not. If, in the opinion of 
that Court, there had been a transfer, 
then, in his opinion, the jurisdiction of 
the civil Court to interfere was entirely 
ousted In this view of the case he was 
of opinion that the decision of tho re¬ 
venue authorities was final and dis-' 
missed the suit. 

Tho Judge of tho lower appellate 
Court gave no reasoned finding on the 
question of whether the transactions in 
question amounted to a transfer or not. 
The single sentence, which occurs at the 
end of para. 5 of his judgment, is not a 
reasoned finding and must be treated as 
a more obiter. I find myself wholly un¬ 
able to agree with tho view of tho 
learned District Judge. It is hardly 
necessary to point out that tho grant of 
a special jurisdiction does not carry with 
it the power to act beyond and outside 
that jurisdiction and it inevitably fol. 
lows that any question of exercise of po¬ 
wer which is ultra vires, can be agitated 
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in the ordinary civil Court. If the view 
of the learned District Judge were ac¬ 
cepted, a very dangerous position of 
affairs arises because it would bo pos¬ 
sible, e. g., in a case like the present, for 
the revenue Court to hold that a set of 
incidents amounted, in reality, to a 
tiansfer, although in fact or in law t-hoy 
were not so, and so oust the jurisdiction 
of the ordinary civil Court in a matter 
which S. 13 read with S. 105, Tenancy 
Act, was never intended to exclude from 
the purview of the ordinary civil Court. 
It is an elementary principle of law that 
a statuto purporting to create a special 
jurisdiction must he very strictly con¬ 
strued. particularly if it is likely to have 
the effect of depriving the subject of a 
common law right. 

The learned District Judge has failed 
to appreciate the all essential difference 
which there is between the existence of 
a jurisdiction and the exercise of such. 
It was necessary in the present case to 
decide in the first instance whether the 
revenue officer had any jurisdiction in 
the matter at all : cf. Ghindu v. Ra- 
meshwarnath (1). It is pertinent to point 
out the carefully guarded language em¬ 
ployed in S. 105, Tenancy Act. The civil 
Courts are debarred from entertaining 
suits on the matters specified therein 
provided that the revenue officer con¬ 
cerned was empowered to determine, 
decide or dispose of them. Turning to 
S. 13, Tenancy Act, the revenue officer 
can obviously only take action if there 
has been a transfer by the occupancy 
tenant of his right in the holding. It 
seems clear to mo, therefore, that it was 
essential for the learned District Judge 
to decide whether, in point of fact, there 
had been such a transfer or not. If the 
answer to the question be held to be in 
the negative, then the jurisdiction of 
the revenue Court in the matter was 
clearly barred and the defondant-res¬ 
pondents would not be protected by S. 
105,'Tenancy Act. 

I have already shown above that the 
District Judge has given no sound or 
proper finding on the question of fact 
involved as to whether the incidents, 
out of which the question of transfer 
arises, did, in reality, amount to this or 
not. The case must, therefore, go back 
to the lower appellate Court for disposal 
of this question. The judgment of the 

(1) A.I.R. 1927 Nag. 30=22 N.D.RTTj^ 


lower appellate Court is, therefore, re¬ 
versed and the ca6e is remanded to that 
Court for disposal of appeal No. v 125 of 
192/ on the merits with advertence to 
the above remarks. Costs incurred in 
this will follow the event. There will 

bo a certificate of refund of court-fees in 
this Court. 

P.N./u.K. Case remanded . 
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Subhedar, A. J. C. 

Mt. Laxmibai —Applicant, 

v. 

TuJcaram —Non-Applicant. 

Civil Revn. No. 212-B of 1929, De¬ 
cided on 23rd December 1929, against 
order of Sub-Judge, First Class, Basim, 
D'- 25th February 1926 in Civil Suit 
No. 88 of 1926. 

(a) Civil P. C., S. 2 (2) — Mere use by Court 
of form of final decree does not make it 
final—Partition. 

Where final decree for partition cannot 
be drawn up without a partition having been 
effected as directed by a preliminary decree 
but the Court though no partition is made 
uses the form of the final decree and signs it, 
the decree does not amount to final decree 
for partition. [P 207 C 1] 

(b) Limitation Act, Art. 181 — Application 
reminding Court of its duty does not fall 
under Art. 181. 

Whero undor the torms of a preliminary 
decree for partition tho Court has to appoint a 
commissioner and got tho partition offeeted 
through him, an application reminding the 
Court in tho mattor cannot be treated as an 
application falling within the purview of 
Art. 181 : 4 Mad. 172, Rel . on. [P 207 C 1] 

W. B. Pendharkar —for Applicant. 

D. T. Mangalmurti —for Non-Appli¬ 
cant. 

Order.—The facts leading to this 
application for revision are very preuliar. 
On 5th February 1918 a preliminary 
decree for partition was passed declar¬ 
ing tho shares to which tho parties 
wore entitled in the property which is 
the subject of the litigation and ap¬ 
pointing one Mr. Mojamdar to effect the 
partition and report the fact of his 
having done so on or before 6th April 
1918. On 30th November 1918 Mr. 
Mojamdar was removed and Mr. Dabir 
was appointed commissioner in his place. 
The order-sheet of 11th January 1919 
states that the commission did not issue 
as plaintiff did not deposit tho commis¬ 
sioner’s foe and because tho case was 
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pending unnecessarily for a long time 
and could not be shown as disposed of 
until the final decree was passed, the 
■Court proceeded to use the form of the 
final decree and signed it. The form of 
the decree is loft blank in several parti¬ 
culars and therefore it could not bo 
said that a final decree for partition 
followed the preliminary decree in the 
eye of the law. 

On 18th July 1927 the plaintiff moved 
-the trial Court for the appointment of 
a commissioner to partition the pro¬ 
perty in terms of the preliminary decree. 
'This application was resisted on various 
grounds but was allowed by the lower 
Court which appointed a commissioner 
and directed him to make the partition. 
Against this order tho present appli¬ 
cation for revision is filed. 

Two contentions have been raised on 
behalf of the applicant. Tho first is 
that since a final decree was drawn up 
and was not appealed from, the prelimi¬ 
nary decree could not he revived by 
the application presented on 18th July 
1927. But as I have said above, there 
|has been no final decree drawn up yet 
! in the eye of the law. In Pandurang 
v. Gayabai (l) it is laid down that a 
finding, unless it operates in the eye 
of the law as a decree, will not be a 
decree merely because the Judge chooses 
to make use of a printed form entirely 
inapplicable to that finding. On the 
admitted fact9 in the present case no 
final decree could bo drawn up without 
a partition having been effected as 
directed by the preliminary decree. 

The next contention advanced is that 
the application dated 18th July 1927 
was barred by time nnder Art. 181, 
( Tjim. Schedule^ But since under the 
terms of tho preliminary decree itself 
the Court had to appoint a commis¬ 
sioner and get tho partition effected 
though him, the application of tho 
plaintiff reminding thr Court of its duty 
in the matter could not bo treated 
as an application falling within tho 
purview of Art. 181, Lim. Schedule. 

In Kylash Goundan v. Ramasaivmi 
Ayyar (2) it is laid down that the pro¬ 
visions of the Limitation Act, though 
in their terms doubtless most extonsive, 
must be hold to apply to applications 
for tho exorcise, by the authority to 

(1) A. I. R. 1921 Nag. 103^=17N7iT hT~G57 _ ~ 

(2) [1882] 4 Mad. 172. 
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which the applications are addressed, of 
powers which it would not bo bound 
to exercise without such application, 
and not to applications to the Court to 
do what it has no discretion to refuse, 
nor to applications for tho exercise of 
functions of a ministerial character. 
For the above reasons the application 
for revision is dismissed with costs. 
Pleader’s foe Rs. 15. 

P.N/.R.K. Revision dismissed . 
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Macnair, A. J. C. 

Ramchandra Tcjmal —Applicant. 

v. 

Mohanlal —Non-Applicant. 

Civil Revn. No. 261-B of 1928, Deci¬ 
ded on 6th December 1929, against 
order of Dist. Judge, Akola, D/- 24th ' 
September 1923, in Misc. Civil Appeal 
No. 25 of 1928. 

(a) Civil P. C., O. 7, R. 10 —Appeal against 
order wrongly returning plaint to be pre¬ 
sented to proper Court is tenable even 
though plaintiff has submitted to the juris¬ 
diction of that Court. 

Where a plaint is wrongly returned for pre¬ 
sentation to the proper Court it does not ap¬ 
pear equitable that tho plaintiff should have to 
allow the period of limitation for presentation 
in another Court to pass or else give up his 
right to challenge tho order. A plaintiff who 
has a good case, should not by an orroneous 
decision of a Court bo made to face alternatives 
acceptance of either of which in ay preclude 
him from obtaining investigation of his claim. 
An appeal against an order wrongly returning 
tho plaint to bo presented to the proper Court is, 
therefore, teuable even though the plaintiff has* 
submitted to tho jurisdiction of tho other 
Court : 11C. W. N. 7G5, Rel. on. [P 203 C 1] 

(b) Civil P. C., S. 115 — Scope. 

Where the Judge wrongly thinks an appeal 
is untenable the High Court should interfere in 
revision. [P 208 C 1] 

(c) Contract Act, S. 49 —No specific con¬ 
tact Payment must be made at creditor’s 
place—Debtor and creditor. 

Where no specific contract exists as to tho 
place where tho payment of the debt is to be 
made it is tho duty of tho debtor to make the 
paymont whero the creditor is : A. I R, 1927 
P. C. 156, Foil . [P 209 C 2] 

G . G. Jlatvalne and TV. J3. Pcjidh at- 
lcar— for Applicant. 

Kedar —for Non-Applicant. ' 

Order.—The order in this case will 
govern the disposal of Miscellaneous 
Judicial Case No. 48 of 1929. Tho ap¬ 
plicant, a resident of Kothali in tho 
Maikapur taluq, filed a suit in tho Court 
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of the First Class Sub-Judge of Malka- 


pur. The plaint was returned to him 
for presentation to a Nagpur Court 
on the ground that the cause of action 
arose in Nagpur only. The applicant 
presented his plaint in the Nagpur 
Court and tiled an appeal against the 
order of the Sub-Judge, Malkapur. The 
learned District Judge of x\kola held 
that the Malkapur Court had jurisdic¬ 
tion but that, as the appellant had sub¬ 
mitted to the jurisdiction of the Nagpur 
Court, the appeal was untenable. The 
appeal was, therefore, dismissed and the 
applicant has come to this Court in 
revision. 

The learned District Judge has relied 
on a case Beni Madhubdas v. Jotindra 
Mohan Tagore (l). Now in a case re¬ 
ported in-the Indian Law Reports series 
A' arayanan Nair v. Gheria Kathri 
Rutty (2) the decision in Beni Mad hub- 
das v. Jotindra Mohan Tagore (l) was 
held to be incorrect. I agree with the 
opinion of the Judge of the Madras 
High Court. Where a jilaint is wrongly 
returned for presentation to the proper 
Court, it does not appear equitable that 
the plaintiff should have to allow the 
period of limitation for presentation in 
another Court to pass, or else give up 
his right to challenge the order.A plain¬ 
tiff, who has a good case, should not by 
an erroneous decision of a Court bo 
made to face alternatives, acceptance of 
leither of which may preclude him from 
obtaining investigation of his claim. 
The learned District Judge has sugges¬ 
ted that the plaint could have been tiled 
in Nagpur with some reservation or 
protest. It appoars to me that the 
plaintiff can explain tho circumstances 
to tho Nagpur Court if his appeal suc¬ 
ceeds. 1 am, therefore, of opinion that 
the appeal was tenablo and should have 
been decided on tho morits. It is urged 
before mo that this Court has no power 
to interfere in revision. I remark that 
tho Madras High Court was prepared to 
interfere in revision. In my opinion, 
where the District Judge wrongly thinks 
an appeal is untonahlo this Court should 
[interfere, 

I It is next urged that tho District 
lludge was wrong in thinking that tho 
[Malkapur Court has jurisdiction. I am 

(1) [1907] 11 C. W. N. 7G5. 

(2) [191$] 41 Mad. 721=45 I. C. 89=31 

M. L. J. 397, 
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inferred to a judgment of the Privy 
Council, Soniram Jeelmnll v. Tata k Co. 
(3). Their Lordships quote with ap¬ 
parent approval the following opinion 
of Tyabji, J. : 

Where no specific. contract exists as to 
the place whore tho payment of tho debt is to 
bo made, it is clear that it is the duty of the 

debtor to make the pavmont where the credi¬ 
tor is.” 

Now, the plaintiff, while on a visit to 
Nagpur, agreed to advance money. He 
subsequently, after return to his home, 
wrote out a hundi which he sent to thn 
defendant. An inference can be drawn 
from the necessities of the case that the 
parties intended that payment should 
bo made to the creditor at the place 
where he carried on business As their 
Lordships in the case cited state, S. 49, 
Contract Act, does not get rid of in¬ 
ferences which should justly be drawn 
from the necessities of the case, involv¬ 
ing in the obligation to pay the creditor 
the further obligation of finding the 
creditor so as to pay him. It was 
known that the plaintiff was a mere 
visitor to Nagpnr and, when the defen¬ 
dant promised to pay the creditor, he 
must he considered to have promised to 
pay him at his place of business. The 
defendant failed to pay and the Malka¬ 
pur Court had jurisdiction. I, there¬ 
fore, set aside tho order of the learned 
District Judgo and direct that the- 
Malkapur Court should receive and try 
the plaint. In Miscellaneous Judicial 
Case No. 48 of 1929, tho applicant asks 
that tho suit should bo transferred from, 
tho Nagpur Court to tho Malkapur 
Court. I direct that tho Nagpnr Court 
should return tho plaint to the plaintiff 
in order to enable him to present it at 
the Malkapur Court. Costs of this ap¬ 
plication will be borno by tho non¬ 
applicant. 

P.N./R.K. Revision allowed. 


(3) A. I. R. 1927 P. C. 15G=5 Rnng. 451=31 
I. A. 2G5 (P.C.). 
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Macnair, A. J. C. 

Sharnsherkhan —Plain till —Appellant. 


v. 


Respon- 


Abdul Wahid —Defendant — 
dent. 

Second Appeal No. 40 of 1927, Decided 
on 29fch November 1929, from judgment 
of Addl. Dist. Judge, Chanda, D/- 19th 
October 1926. 

(a) C. P. Land Revenue Act (2 of 1917), 
S. 108—Leases and kabuliyats drawn by 
Settlement Officer under S. 108 — Civil 
Court cannot question terms of such lease. 

Where under the provisions of S. 109 the 
Settlement Officer enquires into the conditions 
under which the villages are hold and draws 
up written leases and kabuliyats by which tho 
theka-jamas are enhanced considerably, tho 
civil Court has no jurisdiction to question the 
terms of the lease and kabuliyats. [P ‘210 0 1] 

(b) C. P. Land Revenue Act, S. 109 (c) — 
Words “protected thekadar" shall be en¬ 
titled on the expiry of his lease to a re¬ 
newal and on the occurrence of any such 
renewal the provisions of S. 108 shall 
apply do not mean that no enquiry under 
S. 108 shall be made unless lease has 


ex- 


P» 


red. 

Words “protected thekalar shall be en¬ 
titled on the expiry of his loase to a renewal 
and on tho occurrence of any such renewal the 
provisions of S. 108 shall apply" refer to the 
expiry of tho lease before tho enquiry under 
S. 10f has been made and does not lead to tho 
inference that no enquiry under S. 103 should 
bo made unless the loaso has expired. The 
only inference that can be drawn is that a 
valid lease affords some protection te a pro¬ 
tected thekadar and that on the expiry of that 
lease, his position roquires speoial considera- 

t,on * [P 210 C 1] 

M. 11. Bobde and V. V . Kelkar — for 
Appellant. 

K. V. Deoskar — for Respondent. 
Judgment.—The judgment in this 
appeal will govern the disposal of Second 
Appeal No. 41 of 1927 {Mt. Ashrafbi v 
Abdul Wahid). Abdul Wahid is the 
zamindar of the Gewardha estate Ilis 
predecessor, in 1880, executed perpetual 
oases in favour of ShamsherKhan and 

and OC AMT t "/ 902 ' 1903 Gafoorkhan 

and Abdul Ralunan, son of Gafoor 
Mahomed were declared to he pro¬ 
tected thokadars under the provisions 

18 nwn’ P * Land Revenue Act 
18 of 1881. These thokadars held on 

small rents, the roason being that they 

wore connexions of the lossor. At the 

rocont settlement tho Settlement Officer 

purporting to act under the provisions 

108> C \ P - fjancl Revenue Act of 
, V* enquired into tho conditions 
under which tho villagos were hold and 
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drew up written leases and kabuliyats 
by which the theka-jamas were enhanced 
considerably. The fchekadars brought 
suits for declarations that the action 
of the settlement department was ultra 
vires. The lower appellate Court directed 
that these suits should be dismissed; 
the fchekadars have tiled second appeals. 

It was urged bofore me that the ap¬ 
pellants should nob bo considered to he 
protected fchekadars. Mb. Ashrafbi, the 
mother of Abdul Rahman who is de¬ 
clared a protected thekadar, was not 
herself declared protected. Tho other 
appellants, it is said, obtained no benefit 
from the declaration and were not con¬ 
sulted. It is sufficient to say that this 
argument is not raised by any of the 
grounds of appeal to this Court and I 
see no reason for allowing it to he now 
raised. It is next urged fchat, since 
S. 108, Land Revenue Act, authorises 
proceedings if a thekadar has been de¬ 
clared to he protected under S. 107, 
sub-S. (1) of the Acb of 1917, it did not 
authoiise enquiry where the thokadars 
had boon declared to be protected under 
the provisions of the former Act. This 
argument does not appear in the grounds 
of appeal, and S. 229 of the Act of 1917 
states fchat all rights acquired under the 
former Act, shall bo deemed to havo 
been acquired under the Act of 1917. 
This ground then fails. 

It is next urged fchat S. 108 authorises 
an enquiry into the conditions under 
which the village is held. The enquiry 
showed that the village was held under 
perpetual leases. Under Cl. (3) of tho 
section then the Settlement Officer had 
jurisdiction only to draw up a lease 
embodying the result of his enquiry. But 
S. 108 directs the officer enquiring to 
a-coitain the theka-jama to be paid and 
tho period to elapse before enhancement. 
Apart from this, tho loase must embody 
the conditions on which tho village will 
be held in future years. Tho Settlement 
Officer then has to enquire into the 
conditions on which the village will he 
hold in future years. 

1 he next and tho main argument is 
that the Settlement Officer had no 
power to vary a valid agreement into 
which the thekadar and the proprietor 
®?*;orod Now, S. 65-A of the Act of 
1881 authorise? tho Settlement Oflicer 
to declare a thekadar to ho protected 
for tho purposes of the section, notwith- 
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standing any contract to the contrary. 
The declaration iuvolved many substan¬ 
tial changes in the status of the theka- 
dar; for instance, it materially affected 
the succession and thus took away rights 
from persons who would otherwise have 
inherited leasehold rights. It seems 
quite clear then that any contracts 
which existed previously became of uo 
effect in so far as they wore inconsistent 
with the provisions of S. G5-A. The 
thekadars, after being declared pro¬ 
tected, were precluded from applying to 
the civil Courts to the extent laid down 
in S. G5-A or by Chap. 9 of the Act of 
19L7, which modifies the directions of 
S. 65-A. Under S. 108, Land Revenue 
Act, then, it was for the Settlement 
Officer to enquire into the conditions on 
which the village was held and the 
itheka-jama which was to be paid. It 
was for that officer to decide how far 
the agreement between the proprietor’s 
predecessor and the thekadai should be 
enforced. That officer was to draw up 
ja written lease and kabuliyat, and 
Cl. (4) states that the terms of such 
lease and kabuliyat shall be binding on 
the parties and shall not he called in 
question in a civil Court so long as the 
thekadar remains protected. The civil 
Courts then have no jurisdiction to 
question the terms of the lease and 
kabuliyat. 

The appellants’ counsel refers to the 
(provisions of S. 109 (c), Land Revenue 
Act of 1917, which states that a pro¬ 
tected thekadar shall bo entitled, on 
the expiry of his lease, to a renewal and 
that, on the occurrence of any such 
renewal, the provisions of S. 108 shall 
apply. Clearly, this refers to the ex¬ 
piry of the lease before the enquiry 
under S. 108 has been made. No in¬ 
ference can be drawn that an enquiry 
undor S. 103 should not be made unless 
the lease lias expired: the only inference 
that can be drawn is that a valid lease 
affords somo protection to a protected 
thekadar and that, on the expiry of that 
lease, his position requires special con¬ 
sideration. The, appeals, therefore, fail 
and are dismissed. Costs on the appel¬ 
lants. 

P.N./r.K. Appeals dismissed. 
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Macnair, A. J. C. 

Raghuba r —Appellant. 

v. 

Rule umchand —Respondent. 

Second Appeal No. 29G of 1928, De¬ 
cided on 13th January 1930, from de¬ 
cree of Addl. Dist. Judge, Damoh, D - 
1st March 1928, in Civil Appeal No. 42 
of 1927. 

(a) C. P. Land Revenue Act, S. 2 (6) — 
Lambardar may include person subsequently 
ceasing to be proprietor. 

The definition of lambirdar m\y include a 
parson who has boon appointed a lambarlar 
and has subsequently ceased to bo a proprietor 
of a malial. [P 211 C 2] 

(b) C. P. Land Revenue Act, S. 189 — 
Lambardar continues to be so even after he 
ceases to be proprietor. 

Where a person who is a proprietor and is 
appointed a lambardar, th3 appointment con¬ 
tinues even after ho coases to be a proprietor till 
he is remove! from office under S. 139: A.l.R. 
1928 Nag. 123, Rcl. on. A, I. R. 1923 Nay. 153, 
Ex pi. LP 212 C 1] 

M. R. Bobde and Dejskar —for Appel¬ 
lant. 

P. S . Kotval —for Respondent. 

Judgment.—The subject of dispute 
is an absolute occupancy holding which 
was subject to a mortgage. In 1920 
Mulchand, the recorded lambardar, sued 
the tenants for arrears of rent. The 
holding was brought to sale and was 
purchased by the plaintiff on 26bh Sep¬ 
tember 1922. The plaintiff, is the son of 
Mulchand, and after Mulchand’s death 
obtained execution of the decree for 
rent, but it does not appear material 
that he was the decree-holder as well as 
the auction-purchaser. The plaintiff 
obtained possession in 1924. After this 
the right of the tenants were put tc 
sale in execution of a decree passed 
on the mortgage. The defendant pur¬ 
chased these rights on 29th April 1926 
and obtained possession. The plain¬ 
tiff’s suit was dismissed by the trial 
Court. It was held that by an award 
in the year 1919 Mulchand lost his 
rights in the village and therefore 
ceased to bo the lambardar, he had 
then no right to sue the tenants for 
rent, and the mortgagees who were not 
impleaded were entitled to disregard 
the suit for rent and the sale in execu¬ 
tion of the decree passed in that suit. 

In first appeal it was hold that, al¬ 
though by a partition effected in 1919 
Mulchand lost his right to a share in 
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the village, the family property was not 
then divided by metes and bounds nor 
were the members of the family placed 
in separate possession of the shares al¬ 
lotted to them. The village share, then, 
d'id not piss from Mulchand’s possession, 
and Mulchand could not be treated»as a 
trespasser while he remained in posses¬ 
sion. He therefore continued to bo 
iambardar and could maintain the rent 
suit. The learned Judge added that even 
if Mulchand was no longer a proprietor 
of the village lie continued to be the 
Iambardar until his death. The plain¬ 
tiff was given a decree for possession of 
the holding. 

On the first four grounds of the second 
appeal it is urged that Mulchand lost 
his rights in the village on 9th August 
1919 and was tlaerefore no longer the 
Iambardar; the mortgagees, then, who 
were not impleaded in the suit for rent 
could disregard this suit and the conse¬ 
quent sale. S. 2 (6), C. P. Land Revenue 
Act of 1917, defines a lambudar as the 
proprietor of a mahal appointed to dis¬ 
charge the duties imposed on a lambar- 
dar by this Act ; and it is argued that 
a person who has been appointed to 
discharge the duties imposed on a 1am- 
bardar but has subsequently ceased to be 
a proprietor, does not come under this de- 
' tinibion. Reliance is placed on R. S. Ram - 
krishnapuri v. Tanba (1). at p. 63 (o/l9 
N.L.R.) The facts which were cpnsidered 
in that case were these : Jasodabai was 
the Iambardar of a mahal, the mahal was 
partitioned and Jasodabai subsequently 
accepted a person as tenant of a hold¬ 
ing in one of the pattis. It was held 
that as Jasodabai was never appointed 
iambardar of Tanba’s patti after it came 
into existence and the suit for appoint¬ 
ment of a Iambardar after the division 
of the mahal was a patti, she could 
exercise no powers in the patti, The 
learned A. J. C. remarked: 

“But sho never was appointed and never 
could be appointed lArnbardar of a patti in 
which sho had no shire. Her appointment as 
Iambardar came to an end as far as Tinba’s 
pitti was concerned by her ceasing to have any 
interost in it, just as much as her appointment 
as Iambardar of the mahal would have come to 
an end if she had sold her share in it.'* 

The statement regarding the conse¬ 
quences of a sale of Jasodabai's share 
is clearly an obiter dictum. 

In Raoj i v. Mt. Girjabai (2) Findlay, 

(1) A. I. K. 1923 Nag. 153=19 N. L. R. 50. 

(2) A, I. K. 1923 Nag. 123. 


J.C., held that until a plaintiff's appoint¬ 
ment as Iambardar is upset ho must, 
when in possession of a share, bo pre¬ 
sumed to have all the powers of a lam- 
bardar. Counsel have not been able to 
refer me to any other judgment in 
which the question was considered, and 
I have not been able to trace any revenue 
ruling on the point. 

In my opinion the definition of lam- 
bardar may include a person who has 
been appointed a Iambardar and has 
subsequently ceased to be a proprietor 
of a mahal. The intention of the Act 
is clearly that the revenue authorities 
should appoint a Iambardar to discharge 
the duties of the post and that it should 
nob he open to the civil Courts to raise 
the question whether or not the person 
appointed was, in reality, the Iambardar. 
S. 187 of the Act provides for the ap¬ 
pointment of a Iambardar; S. 189 pro¬ 
vides for his removal by the revenue 
authorities; it is nowhere stated that the 
person appointed ceases during his life 
to be Iambardar before he is removed. 
If tlie Iambardar loses his rights in the 
village he should ask that another per¬ 
son should be appointed or a proprietor 
should apply for his'removai. Until ac¬ 
tion is taken on such an application he 
is still hound to discharge the duties 
imposed on a Iambardar and remains in 
enjoyment of the privileges. It would 
be highly inconvienb that the question 
whether or not the recorded Iambardar 
continued to occupy the post should de¬ 
pend on a decision of a civil Court on 
the point, possibly a difficult point, 
whether or not the recorded Iambardar 
had lost all interest in the village. 

No serious inconvenience appears 
involved in a proprietor continuing 
to be Iambardar until an application 
is decided after he has sold his in¬ 
terest. He would continue to bo lam- 
bardar if 4 he retained a single pie of 
his share, and in either case his acts 
as Iambardar would he binding on the 
cosharers only if they were done in 
good faith. S. 220 fp) takes away the 
jurisdiction of the civil Court regarding 
any claim in connection with the office 
of Iambardar. It is admitted before mo 
that the civil Courts cannot hold that 
the recorded Iambardar is nob a lambar- 
dar on the ground that lie was not, 
when appointed, a proprietor of the vil¬ 
lage. It should bo a matter for the re- 
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venue Court to docide whether the 
corded lambardar lias ceased to be a 
lambardar. The question whether ho 
ce ised to be a proprietor is decided by 
revenue Courts when an application for 
removal of*a lambardar is entertained; 
but a person who has ceased to ho a pro¬ 
prietor is removed from the office of 
lambardar and is not declared to have 
ceased to be a lambardar from the date 
on which he lost his proprietorship. 
i In my opinion, thereforo, Mulchand 
who was a proprietor and was appoin¬ 
ted lambardar continued to ho lambar- 
lar even after he ceased to ho a proprie¬ 
tor. Ho had then a right to sue the 
tenants for rent, and the holding was 
liable to sale for the satisfaction of the 
rent, a first charge thereon, in execution 
of the decree obtained : S. 9 (0. C. P. 
Tenancy Act i cf 1920. 

lb is urged that after Mulchand’s 
death his son, who was not appointed a 
lvmbardar, had no right to execute the 
decree. This point was nob raised at 
the trial. As the learned Additional 
District Judge says, the right of tho 
plaintiff to execute the decree was im¬ 
peached only on the ground that his 
father Mulchaud had no right to sue for 
rent in Suit No. 7 of 1920. The ques¬ 
tion cannot now be considered. There 
does not appear to lie an express admis¬ 
sion that Mulchand’s son was not ap¬ 
pointed lambardar. The other grounds 
of appeal are not pressed. The fact that 
tho plaintiff executed the decree in tho 
rent suit is not material. His claim is 
based on the fact that he is an auction- 
purchaser. The fact that Mulchand and 
his son, the plaintiff, continued in pos¬ 
session of a share in the patti is only 
material in so far as it negatives the 
idea that there was any fraud connec¬ 
ted with the institution and prosecution 
of the suit for rent. The appeal fails 
and is dismissed. Costs on tho appellant. 

p.K/.R.K. Appeal dismissed. 
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Sub he dau, A. J. C. 

Shank it —Appellant. 

v. 

Kutubuddin and others —Respondents. 

Misc. Appeal No. 4-b of 1930, Decided 
on 24th January 1930, from order in 
execution of 1st Addl. Dist. Judge, 
Akola, D/- 8th September 1928, in Civil 
Suit No. 38 of 1909. 
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Civil P. C., O. 22, R. 10—Preliminary de¬ 
cree for partition of certain revenue paying 
fields passed specifying shares and direct¬ 
ing that co m m issioner be appointed to ef¬ 
fect partition on application—Application 
to effect pariiti on pending — Application 
by pers on as purchaser of one of such fields 
to be made party falls within O. 22, R. 10. 

A preliminary decree for partition of certain 
revenue paying fields was passed specifying 
tho shares to which the parties wore entitled 
and directing that on application for execution 
by ono such party a commissioner shall be ap¬ 
pointed to .make tha partition. During the 
pendency cf tho application for ejecting pirii- 
tion a person as purchaser cf ono of the fields 
applied to be made a party to the proceedings 
relating to partition. 

Held : that the application foil within O. 22, 
It. 10 and the person should be mifle a party. 

[P 213 C I] 

V. N. Bapat —for Appellant. 

M. /?. Bobde and itf. Y. Sliareef—ior 
Respondents. 

Judgment. —In First Appeal No. 69-B 
of 192L which was an appeal against a 
preliminary decree for partition passed 
in Civil Suit No. 38 of 1909 on the file 
.of the First Additional District Judge, 
Akola, a decree was passed by this 
Cjurt specifying the shares to which tho 
parties to tho suit were entitled and 
directing that on an application for exe¬ 
cution by any member of the family 
being presented, a commissioner shall 
he appointed to make the partition. 
Some of tho property comprised in tho 
suit consists of fields assessed to re¬ 
venue and no partition could be effected 
except through the Collector of this 
kind of property. An application for ef¬ 
fecting tho partition was presented on 
Lith March 1928 by ono of tho parties 
to the suit praying that tho property be 
partitioned. But this application was 
dismissed for default of parties on 29th 
Septombor 192S. Another application 
for execution by one of the parties to 
tho suit for realisation of costs was also 
presented on 17th March 1928, but this 
was 1 ikowise dismissod for default of 
parties on 8th September 1928. 

During the pondoncy of the .above two 
applications an application was pre¬ 
sented by ono Shankar on 2oth April 
1928 stating that, as ho had purchased 
S. No. 180 at an auction sale in execu¬ 
tion of a decree against Kutubuddin, 
who is ono of the parties to tho parti¬ 
tion suit, ho should bo made a party to 
thoso proceedings relating to the parti¬ 
tion so that tho field purchased by him 
may bo allotted to the share of Kutu- 
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buddin. The lower Court, however, re¬ 
jected this application on the ground 
that Shankar could not be m ido a party 
“to a suit in execution proceedings.” It 
is against this order that the applicant 
Shankar had filed a miscellaneous ap¬ 
peal to this Court on 27th November 
1928. But by an order of Kinkhede, 
A.J.C., this wa3 registered as civil revi¬ 
sion No. 335-B of 1928. 

The original application of Shankar 
was one made under O. 22, R. 10, Civil 
P. C., and therefore the order passed 
thereon was appealable under O. 43, 
R. 1 (l), Civil P. C. Therefore the order 
passed for registering this appeal as 
civil revision was admittedly wrong. I 
therefore direct that the matter bo re¬ 
gistered as miscellaneous appeal. 

It is admitted on behalf of the res¬ 
pondents that no final decree for parti¬ 
tion of the revenue paying estate is yet 
made in the case. It i3 also admitted 
that the partition of the fields in suit, 
one of which is admittedly purchased 
by the appellant, could nob ho effected 
except through the Collector. It follows 
therefore that the application of the ap¬ 
pellant Shankar dated 25th April 1928 
for being joined as a party fell within 
the purview of O. 22, R. 10, Civil P. C., 
and that ho should have boon made .a 
party. The order appealed against is 
therefore sot aside and the lower Court 
is directed to entertain the applica¬ 
tion of the appellant and dispose of it 
according to law. Under the peculiar 
circumstances of this case each party 
should hoar its own cost in this Court. 

P.N./r.k. Order set aside. 
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Jackson, A. J. c. 

Cat pat Defendant—Appellant. 

v. 

Raje Laemanrao Plaintiff—Respon¬ 
dent. 

Second Appeal No. 91-B of 1929, De¬ 
cided on 4th February 1930, against 
docroo of Addl. Disb. Judge, Buldana 
D r - 30bh January 1929. 

fa) Herat Land Revenue -Code, S. 4(17) _ 

Alicnatod" explained. 

A grant in tho soil is nob noco^sary to inako 
n villago “alien ited” : 42. Bout. 112 and 43 
Bom. 77, Bel. on. r L > 2 u 0 1] 

(b) Berar Land Revenue Code, S. 221_ 

burvey «ettlement introduced in alienated 
village — Holder becomes at if occupant. 
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On tho introduction of a survey settlement 
into an nlienatod village th? holders of land 
are placed in the simo position as if they wore 
occupants in an unalienated villago: 4 3 Bom. 
77 and 44 Bom. 110, Fell. [P 214 C 2] 

(c) Berar Land Revenue Code, S. 221 — 
S. 221, not being retrospective, cannot be 
applied to alienated village into which 
survey settlement was introduced under 
Berar Settlement Rules of 1865. 

Provisions of S. 221 are prospective and 
not retrospective. Ilonee where a survey set¬ 
tlement was introduced into an alienated 
village under the Berar- Settlement Rules of 
1335 long before the Code was passed tho 
provisions of 3. 221 of the Code cannot be 
made applicable to that village. [P 215 0 2] 

Ilari Singh Gour and V. Bose and 
P. N. Rudra —lor Appellant. 

Y. M. Kale — for Respondent. 

Judgment, —This appeal arises from 
a suit by a jaghirdar to eject a tenant 
from a field in tho jaghir village of 
Kingaon Jatu under S. 79, Berar Land 
Revenue Codo, 1896. A decree has been 
passed by the trial Court and tho defen¬ 
dant’s appeal to tho District Court has 
been dismissed. IIo now prefers this 
second appeal and the main .contention 
is that by reason of the survey settle¬ 
ment of 1868, which the plaintiff admits, 
under S. 221, Berar Land Revenue Codo, 
the holders of all lmds in the village 
have obtained the samo rights and are 
affected by tho same responsibilities in 
respect of tho lands in their occupation 
as occupants in unalionated villages 
have or are affected by, and that ho is 
not liable to ejectment as an annual 
tenant. 

Before coming to the main contention, 
I x>roposo to deal with another that has 
been raised on behalf of tho defendant, 
namely, that the village is not an 
alienated villago because tho plaintiff 
holds it a3 a jaghirdar. I havo boen 
referred to two Privy Council decisions 
in Raghoj irao Saheb v. Lakslimanrao 
Saheh (1) and Ram Naraiyi Singh v. 
Ram Saran Lai (2), in support of this 
contention ; hub I find nothing in those 
rulings that doe3 support it. In tho 
former it was said the term jaghir im¬ 
plied no grant in the soil, but a personal 
grant only of tho revenue to tho gran- 
too ; bub I do not think that it neces¬ 
sarily follows that there was no grant 
in the soil in tho present case. The 

(lj [ 1312J 36 Bom, 631=10 I. 0~ 239=39^ I 
A. 202 (P.C.). * 

(2) A. I. R. 1913 P. C. 203 = 16 Cal 633 = 11 
I. A. 83 (P.C.V 


Gaktat V. Raje Laxmakrao (Jackson, A. J. C.) 


1930 


214 Nagpur 

jaghir was given for personal mainte¬ 
nance and the grant was confirmed by 
the British Government under Inam 
R. 5, a perusal of which will lead to 
the conclusion that there was a grant 
in the soil. Even if there were not, 
the village would still he “alienated”, 
as that expression is defined in S. 4 (17), 
Berar Land Revenue Code. In Panda 
v. Ramchandra Gancsh (3), the Bombay 
High Court has gone so far as to hold 
that the definition of “alienated” in the 
Bombay Land Revenue Code (which 
corresponds exactly with that in the 
Berar Code) did not apply when there 
had been a grant of the soil and not 
merely of revenue, because more had 
been transferred than the definition 
contemplates. In Dadoo v. Dinkir 
Vishnu (4), however, what, with due 
respect to the learned Judge who decid¬ 
ed Pa'idu v. Ramchandra Ganesh (-3), 
I consider to be the sounder view was 
taken, that the word3: 

“transferred iu sd far as the rights of 
Government to payment of the rent or land 
revenue are concerned" 

in the definition of “alienated” pres¬ 
cribe a certain minimum requiiement, 
and where that minimum requirement 
is satisfied, the definition also is satis¬ 
fied, notwith standing that the transfer 
may cover certain other interests over 
and above those contained in the 
minimum requirement. At least, it is 
clear that a grant in the soil is not 
necessary to make a village “alienated.” 

The village being an alienated village, 
the effect under S. 221 of the so called 
survey .settlement of 18GS has to bo 
considered. That section provides that, 
when a survey settlement has been 
introduced and the provisions of S. 220 
or of any law, rule or order for the 
time being in force, into an alienated 
village, the holders of all lands, to 
which such settlement extends, shall 
have the same rights and be affected by 
the same responsibilities in respect of 
the lands in their occupation as occu¬ 
pants in unalienatod villages havo or 
are affected by under the provisions of 
the Code. S. 220 (i) provides that the 
provisions of the Code relating to survoy 
settlements 9hall not bo applied to any 
alienated villago except for the purpose 

(8) [1918] 42 Bom. 112=ft3 1. O. ^733=20 

Bom. Li. R. 1G. 

U) U019J 43 Bora. 77 = 17 I. O. 715=20 B:>m. 

L. R. 887. 


ot determining and registering the pro¬ 
pel’ full assessment on all lands included 
therein, as provide! in S. 88(3). Sub- 
S. (2), however, makes those provisions 
applicable to certain alienated or partly 
alienatel villages and sub-S. (3) enables 
them to bo extended to any alienated 
village on an application in writing 
being made by the holder of the village. 
The lower appellate Court, finding 
that the village in question is not one 
of" any kind specified in sub-S. 2 to 
S. 220 and that there is nothing to show 
that a survey settlement was introduced 
on the application of the holder as 
required by sub-S. 3, has held that 
S. 221 is not applicable, because the 
survey settlement has not been in¬ 
troduced under that section. In appeal 
it is sought on behalf of the plaintiff to 
strengthen the position of the lower 
appellate Court by pointing out that 
the Berar Jjand Revenue Code was not 
in force at the time of the survey 
settlement, which was made under the 
Berar Settlement Rules of 1S65. S. 221, 
however, does not apply only to survey 
settlements introduced under S. 220 
but to any survey settlement introduced 
under the provisions of any law, rule 
or order for the time being in force ; 
and it is argued on behalf of the defen- 
daut that S. 221 would thus apply, 
even though the survey settlement had 
been introduced under the Berar Settle¬ 
ment Rules of I8G5. 

Accepting that position for the tiino 
being, I do not understand the lower 
appellate Court to hold that, if S. 221 
did apply, the holders of the land in 
the village would not, on the introduc¬ 
tion of the survey settlement, acquire 
the same rights as occupants in unalien-, 
atol ‘villages, though that appears to, 
bo the position taken up in argument 
on behalf of the plaintiff. It is a posi¬ 
tion which is quite untenable in view 
of the wording of the section ; and 
the corresponding provision in the 
Bombay Land Revenue Code, 8. 2L7 

has been interpreted in Dad^n v. Dinkar 
Vishnu (4) and D'londo Vasudev v. 
Secretary of State (5), as meaning that 
on the introduction of a survey settle¬ 
ment into an alienated villago the 
holders of lands are placed in the same 
position as if they were _occup_A nuS - 1 r ! 

(5)113201 44 Boin. 110 = 53 1. G. 103-->2 
Bo aa. L». R. 217. 
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an unalienated village. I am not 
impressed by the argument that this 
interpretation makes the provisions of 
S. 223 superfluous ; the two sections 
refer to different sets of conditions. As 
the lower appellate Court has pointed 
out, a survey does not necessarily mean 
the introduction of a survey settlement. 
It may be made under S. 88, sub-S. (3) 
for the purpose of determining and regis¬ 
tering the proper full assessment on the 
land in the village, though that assess¬ 
ment is not to be levied. In such a case 
S. 223 applies and entitles an inferior 
holder or tenant who has personally or 
through his .predecessors-in-title held 
land in the village from a period anterior 
to the alienation to pay no more than 
the proper assessment, other inferior 
holders or tenants being left to make 
their own arrangements with the holder 
cf the village. If, however, the survey 
is followed by the introduction of a 
survey settlement under S. 91, S. 223 
will no longer apply, but S. 221 will ; 
and all holders of land in the village 
will acquire the same rights as occu- 
l^ants in unalienated villages. 

The lower ax^pellate Court’s view is 
that, in fact, no survey settlement has 
been introduced intoKingaon Jatu; and, 
if that view is correct, it has rightly 
held that S. 22i does not apply. In 
argument on behalf of the defendant it 
was treated as admitted that there had 
been such introduction. The pleading 
on behalf of the plainliQ in the trial 
Court was that the fact of the survey 
settlement of 18G8 wa 3 admitted but 
that settlement does not amount to con- 
feiring or admitting any occupancy 
rights on the tenants of jaghir villages. 
That does not seem to me to bo a clear 
admission of the introduction of a 
suivey settlement ; and the exi)ression 

survey settlement/’ which is not used 

in the Berar Settlement Rules, 1865, has 
probably been used loosely, and what 
really took place may have been merely 
a survey for the purpose stated in 
S. 88 (3) of the Code of 1896. I need not, 
however, pursue the question, as there 
is another ground on which, in my 
opinion, S. 221 must bo held inapplicable 
in the prosont case. 

I return hero to the fact that, if there 
was a survey settlement, it was intro¬ 
duced under the Berar Settlement Rules, 
1865. There was then no provision 
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corresx^onding to S. 221 of the Code of 
of 1896 ; and I consider that it cannot, 
have been intended to give that section! 
retrospective effect. Prior to the enact¬ 
ment of that section, the introduction of 
a survey settlement or what then corres* 
X>onded to it, in an alienated village, 
would not have altered the rights of the 
holders of land ; and it seems to me 
out of the question to hold that the 
holders of land in Kingaon Jatu had 
their rights enlarged by the enactment 
of S. 221, twenty-eight; years after the 
alleged survey settlement. It was not 
a mere change of in’ocedure that was 
introduced ; the enactment altered the 
rights of the bolder of the village and 
the holders of land therein on the intro¬ 
duction of a survey settlement ; and 
such an enactment must be interpreted 
as being prosi>ective, unless it contains 
words that clearly make it retrospective. 
There are no such words in S. 221 ; and 
1 hold that the defendant cannot get 
the benefit of that section. His appeal 
consequently fails and is dismissed with 
costs. Second Ax^peal No. 95-B of 1929 
and Second Appeal No. 96-B of 1929, 
which were argued with this appeal and 
in which the same question arises for 
decision, will also be dismissed with 
costs. 

S.N./R.K. Appeal dismissed. 
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Subhedar, A. J. C. 

B jjirao —Applicant. 

v. 

Daulatrao and others — Non -Appli¬ 
cants. 

Civil Revn. No. 305-B of 1928, Deci¬ 
ded on 3rd April 1930, against order of 
Dist. Judge, Akola. D/• 25th September 
1928. 

^ (a) Provincial Insolvency Act. S. 6 (b)— 
Hindu father, governed b y Mitakshara, 
heavily indebted — He effecting voluntary 
partition between himself and minor sons 
without providing for debts—Such partition 
is transfer of property constituting act of 
insolvency. 

Voluntary partition of the joint family 
estate by a father governed by the Mitakshara 
Law, who is a debtor, between himself and 
his minor sons without making adequate pro- 
n lsion for settlement of his debts amounts to 
transfer of hie property with intent to delay 
and defeat his creditors and so constitutes 

an act of insolvency " which would entitle 
his creditor to present an insolvecc' petioion 
against him: A. /. R. 1925 Pat. 127 ; A. I R 
1924 P . C. 50; A. I. R . 1928 Mad. 657 ( F. by 
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/i. /. R. 1923 I3ok t. 232; A. 1. R % 1925 P. C. IB, 
A. /. R. 1926 Mad, 9J4 (F. £.); A. /. ft. 1926 
All. 4 47 and A. /. ft. 1926 TVay. 355, ft<r/. 

. . CP aifi 0 2] 

^ 11>) Provincial Insolvency Act, S. 2 (d) — 
Scope—Provincial Insolvency Act, S. 6 (b). 

Tb ) insolvent's property includes also in the 
case of a Hindu father his disposing power 
over h s sons’ undivided interest. [P 217 C 2J 

T . Bose and A/. It. Bobde — for Appli - 
c ant. 

H . 1 l. P uranik, f7. Q. Uatwctl tie and 
1 . A 7 . Bapat — for Non-Applicants. 

Order. —This appl ic&tion for revision 
arises out of insolvency proceedings and 
requires decision on a point of law of 
considerable importance. The facts 
concurrently held proved by the two 
Courts below are shortly these. The 
applicant Bajirao, who is 50 years of 
ago, has two wives, Tanai and Radhai; 
from the former ho has a son aged 10 
and from the latter another son, Puru- 
shottam, three years old. Bajirao and 
his sons formed a joint Hindu family, 
governed by the Mitakshara Law, of 
which Bajirao was the manager. The 
family possesses considerable property 
both moveable and immovable. Bajirao 
was heavily indebted to several credi¬ 
tors, his total debts amounting to 
Rs. 37,040. 

On 8th January 192G Bajirao, of his 
own free will and accord, executed a 
deed of partition (Ex. A-l) whoreby ho 
purported to divide the joiot estate 
between himself and his two minor sons 
under the guardianship of their mothers, 
the reason assigned being that ho was 
old and it was likely that after his 
death disputes might arise between his 
wives. The deed recites that the pro¬ 
perties falling to the share of the 
minors are placed in possession of their 
respective mothers as their guardians 
• and that thonceforward they are to 
manage the same for and on behalf of 
the minors. It is to ho noted that not 
only no provision is made by Bajirao 
for payment of his heavy debts, but 
their very existence is not even men- 
tionei in the deed of partition. 

On Gth April 1926 one of the credi¬ 
tors, R xo Sahib Daulatrao, whoso debts 
amounted to Rs. 16,000, moved the 
insolvency Court under S. 9, Provincial 
insolvency Act, to declare Bajirao an 
insolvent, tlio act of insolvency’ alleged 
being tho execution of the deed of parti- 
tion by’ the debtor within three months 


beforo the presentation of the applica¬ 
tion whereby' the debtor made a trans¬ 
fer of his property or part thereof with 
intent to defeat or delay his creditors. 
The application was opposed by the 
debtor on two principal grounds: 

(1) that the partition effected by him 
was not a transfer of property within 
the meauing of the Provincial Insol¬ 
vency' Act, and 

(2) that oven if-it was a transfer, the 
intention with which it was effected 
was not to defeat or delay r the creditors. 

Both these contentions were, how¬ 
ever, overruled by' the insolvency’ Court 
which, on 2nd February 1927, passed 
an order declaring Bajirao an insolvent. 
Tiie District Judge, Akola, to whom an 
appeal was preferred having upheld 
the order of the insolvency Court, Baji¬ 
rao has now moved this Court in re¬ 


vision. 

The principal question for determina¬ 
tion is whother the voluntary act of 
partition of the joint family' estate by 
a fathor governed hy r tbo Mitakshara 
Law, who is a debtor, between himself 
and his minor sons without making' 
adequate provision for settlement of his 
debts, constitutes “an act of insolvency”' 
which would entitle his creditor fcoj 
present an insolvency’ petition .against 
him under the provisions of the Pro¬ 
vincial Insolvency Act. Unfortunately', 
there is no reported case available in 
which the question under consideration 
directly* arose for decision. But on a 
careful consideration of the provisions 
of the Provincial Insolvency Act with 
the aid of such authorities as wore 
cited in arguments on both sides, it is 
clear to mo that the question mu3t be 
answered in the affirmative. 

Under S. G (h), Provincial Insolvency' 
Act a debtor commits an act of insol¬ 


vency: 

“ If in British India or elsewhere ho makes 
a transfer of his prop tty or of any part there¬ 
of with intent to defeat or delay his creditors.” 

The word “property” is defined in 
S. 2 (d) of the Act as: 

“ * property * includes any property over 
which or the profits of which any person has 
a disposing power which he may exorcisj for 
his own heuofit.** 

By S. 2 (f) ibid “ transfer of pro¬ 
perty ’* is deGnod to include a transfer 
of any’ interest in property. 

The main argumont advanced on be¬ 
half of the applicant by' his learned 
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advocate, Mr. Bobdo, was that a parti¬ 
tion d oo s not constitute a transfer 
within the meaning of S. 3, T. P. Act, 
because it does not change the rights 
of the parties in the subject matter of 
the partition bu: merely effects a change 
in the mode of enjoyment thereof. 
This is perfectly true as far as it goes, 
but it hardly touches the poiut under 
consideration. 

It i 3 not denied that under Hindu 
Law the father has the right to sell the 
whole estate to pay off his antecedont 
debts provided they are neither illegal 
nor immoral: Amolak Chanel v. Mansukh 
Rai (l). In Brij Narain v. Mangal 
Prasad (2) it was also laid down by 
the Judicial Committee that if the 
managing coparcener is the father lie 
may, by incurring debt, so long as it 
is not for immoral purposes, lay the 
joint estate open to be taken in execu¬ 
tion proceedings upon a decree for pay¬ 
ment of such debt and the son will bo 
prevented from assorting that his own 
share i3 nob liable “to purge that debt.” 

It is not contended that the debts 
which the applicant had to pay in tho 
present case wero of such a nature as 
were not binding upon the minors’ 
shares in the coparcenary property and 
it therefore follows that ho could have 
effectually disposed of the whole of 
such portion of the joint estate as was 
necessary for payment of the said debts 
if he so desired. It has also been con¬ 
ceded, though it is nob of much signi* 
ffcance to the decision of the question 
in issue, that oven after partition pro¬ 
perties allotted to the share? of minor 
coparceners at tho partition could be 
followed up .by tho father's creditors 
for tho satisfaction of his debt: Suhra - 
mania Ayyar v. Sabapathy Ayyar (3) 
and Annabhat Shankarbliat v. Shivappa 
Dundappa (4). 

This power of disposal over the joint 
family estate, which a Hindu father, 
govornod by the Mitakshara Law posses¬ 
ses, was considered »by their Lordships 
of tho Privy Council in Sat Naraiyi v. 
Behari Lai (5) to fall within tho pur¬ 
view of S. 2 (o), Presidency Towns Insoi- 

( 1) A. I. R. 1925 Pat. 127=3 Pat. 957. 

(2) A. 1. n. 1924 P. 0. 50=10 All. 95 = 51 

I. A. 120, (P. C.) 

*3) A IR 1929 Mad. 657 -31 Ma i. 301 (F.B.J. 

(4) A. 1. Lt. 19 ?8 Bon. 232=52 Born. 37P. 

(5) A. I. R. 1925 P. 0. 13=G Lah. 1=52 I. A. 

22 (P. C.) 
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voncy Act, which is identical in lang¬ 
uage with S. 2 (d),Provincial Insolvency 
Act. At the top of p. 2*2 of the report, 
after saying that 

“Property is defin l as including any propirty 
over which any person h vs n disposing pjwer 
which li3 ni-iy exercis j for Ins own benefit,” 

their Lordships go on to say, 

“anl it may be slid that a Ilin In father s 
power to sell the joint property and apply the 
proceeds to tho payment of his debts is such a 
power.” 

In Sat Narain v. Sri Kishen Das (6) 
which was a case under the Presidency 
Towns Insolvency Act 2 of 1900, it was 

held biiat when at tho commencement 
of his insolvency a father has the 
power to enforce by the sale of the 
whole joint family estate the pious ob¬ 
ligations of his sons to discharge out of 
their interest his then existing untainted 
antecedent debts, the capacity of the 
insolvent vests in the receiver after 
adjudication, whatever may be the 
technical etlect of the adjudication 
upon the coparcenary in its other 
aspects. Since the decisiou of the above 
Privy Council case it has been hold in 
a series of cases that under Provincial 
Insolvency Act (5 of 1920) on the insol¬ 
vency of a Hindu governed by the 
Mitakshara Law, his power to sell his 
sons’ shares for paying his just and 
proper debts also vests in the Official 
Receiver though the 3aid shares them¬ 
selves do not vest in the receiver: 
Balavenkala Seetarama Chettiar v. 
Official Receiver , Tanjore {!) .Chair man. 
District Board. Monyhyr. v. Sheodutt 
Singh (8) and Orn Prakash v. Moti 
Ram (9). 

I am, therefore, clearly of opinion 
that the legislature in using the phrase¬ 
ology it did in S. 2 (d), Provincial In¬ 
solvency Act, did intend to enact that 
the insolvent’s property includos also 
in the case of a .Hindu father his dis¬ 
posing power over his sou’s undivided 
interest. It follows then that, by the 
partition brought about by Bajirao 
between himself .and his sons, which 
undoubtedly had the effect of depriving 
him of tho power of disposal over 2-3 
of tho joint estate, he did make a trans¬ 
fer of “an interest in property” within 
tho moaning of the definition contained 
in S. 2 ( f) t P ro vinoi al Insolvency Act. 

Yo) A. L. R. 1929 Tiii). >54 = 7 Lih. 

(7) A.I.R. 1925 Mad. 9 ) 1 = 4 ) • M <. 1 .349 (F.B.). 
(S) A. I. R. 1926 Pat. 433=5 Pvt. 476, 

[ 9) A. I. R. 1926 All. 447 = 13 Ail. 409. 
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T!io nest question to bo considered 
is ii the partition by the applicant was 
effected with intent to defeat or delay 
Ids creditors so as to bring the case 
within the purview of S. (G) (b), Provin¬ 
cial Insolvency Act. Mr. Bobdo argued 
that, in the absence of any evidence on 
the record, the affirmative finding of 
the tv* o lower Courts on this point was 
ultra vires and illegal. It is indeed 
difficult to uphold this contention. 
Both the Courts below have detailed 
the tacts and circumstances and have 
given excellent reasons, with which I 
entirely concur, for coming to a unan- 
imo.us conclusion that the object of 
Bajirao in executing the deed of partition 
was clearly to delay and if possible to 
defeat his creditors. On the face of it 
the case is undoubtedly redolent of 
fraud, and the preposterous circumstan¬ 
ces, under which the father attempted 
to keep 2/3 of the joint property 
outside the reach of his creditors are 
too obvious to require emphasis. 

During li years that the proceedings 
dragged on in the insolvency Court and 
for 2-j years after that till now Bajirao 
has not either paid or arranged to pay 
anything towards the debts. This" in 
itself fully confirms, if any confirmation 
is at all needed, the belief entertained 
by the two lower Courts that the deed 
of partition was mala fide. I may 
notice in passing that in Chholelal v. 
Seth Lakh midland (10) a partition ef¬ 
fected by a father with his minor son, 
under circumstances similar to those 
in the present case, was held by this 
Couit to come within the principles 
underlying S. 53, T. P. Act. 
is that the order sought to be 
upheld and this application 
sion is dismissed with costs, 
fee Rs. 100. 

S.N./R.K. lievision dismissed. 

UO) A. I. H. 1020 Nag. 355 
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Jackson, A. J. C. 

Yashoda —Appellant. 

v. 

Shamji and others —Respondents. 

Second Appeal No. 111-B of 1923 
Decided on 2nd January 1930, against 

iv Cr oo° ° f *’ ir8t Addl - Disk. Judge. Akola, 
D/. 23rd December 1924. 

u 7, ) i ” i " d “ Low—Debt.-Nec e ..it,—Widow 

f in telling property for payment 

Of oil mortjoge debt, incurred by her hu" 


The result 
revised is 
for revi- 
Pleador’s 


1930 

band °. which one was payable a month or 

so after sale was effected and the other* 
alter a year or so. 

A widow must bj allowed some latitudo in 

the exercise oi her powers of alienation and 

- - V 5 r .'^ J ia providing beforehand for pav- 
men. of the mortgage dobt incurred by her 
husband shortly to become due and she cannot 
be blamed for making at the same time a 
comprchensure arrangement for the settlement 
o. all the mortgage debts on the property of 
her husband in her hands, even though some 
of them did not require to be paid for a year or 

l* £ °• £1 7 10; A ' l - R ' 1322 P - O 35 6 6 Ind 

18 Pi r° o 4, ReL A - L- 1025 Bom. 91 
fto . .*1. I. R. 1923 Oudh 237, Dist, [P 219 0 2] 

(b) Hindu Law Debts — Necessity—Widow 
Act done for purpose of satisfying debt 
not i mmedia tsly payable can still be of 
defensive nature. 

<* though auy act for which the character of 
legil necessity ” or of “benefit to the estate” 
can be claimed must be an act of a defensive 
nature, but it does int follow that an act is 
net cf a defensive nature which is done for the 
puspose of satisfying a debt which is not im¬ 
mediately payable : .4. J. R % 1930, Nag. 95, 

Re L [P 219 C 2] 

D. 11 . Kathaley and V . N. Jdcipat —for 

Appellant. 

V. Bose , M. R. Bobie, itf. B. Nigogi, 

Kinkhede and S. T. Bhave — for 

Respondent. 

Judgment. —The question for deci¬ 
sion in this appeal relates to the validi¬ 
ty of a sale by a Hindu widow. Four 
fields, to which she succeeded on the 
death of her husband, Vinayak, on 8th 
May 189 ) were sold by Mb. Umabai for 
Rs. 1,300 on 16th March 1901 to one 
Trimbak Motiram Jaitmal. The pro¬ 
perty was again transferred by Trimbak 
Motiram and the present appeal arises 
out of a suit brought by a daughter of 
V inayak and Umabai against the subse¬ 
quent transferees of two of the fields, to 
have the sale declared invalid and for 
possession. A similar suit was brought 
against the subsequent transferees of 
the other two fields and Second Appeal 

No. 2G2-B of 1928 arises out of that 
suit. 

Both the lower Courts have found 
that the sale was for legal necessity to 
the extent of Rs. 1,117-0-0, and the 
lower appellate Court has dismissed the 
plaintiff’s suit but ordered the transfer¬ 
ees to pay a sum of money on account 
of the portion of the consideration that 
has been found not to be for legal 
necessity. 

Considering that the sale by L mabai 
took place in 1901 and that the defen¬ 
dants were not parties to that transac- 
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tion, it was not to ba expected that 
they could produce very clear and 
cogent evidence as to the purposes for 
which the sale was effected. Bearing 
the circumstances in mind, I consider 
that the lower Courts have rightly come 
to the conclusion that the evidence 
adduced to prove that the sale was 
effected to satisfy debts incurred by the 
deceased Viniyak and for the marriage 
of the plaintiff by Urnabai was sufficient; 
that evidence has been discussed in de¬ 
tail by both the lower Courts and I do 
not propose in second appeal to ques¬ 
tion their findings of fact. One small 
point has been raised as regards the 
lower appellate Court’s finding and that 
is that a sum of Rs. 27-12-0 has been 
taken into consideration twice over. 1 
do not find that this is the case ; and, in 
any case, it would only reduce the 
amount found for legal necessity by an 
inconsiderable sum and would in no 
way invalidate the sale. 

Another point raised is that the pur¬ 
chase price was inadequate. It is 
pointed out that four years later the 
purchaser sold the fields for Rs. 2,300, 
The point doss not appear to have been 
raised before the lower Courts, and 
there is, consequently, nothing on 
record to show why the price increased 
so much between 190L and 1905. It 
does not follow from the increase that 
the price paid in 190L was inadequate 
at that time, and I cannot proceed on 
the basis that it was. 

The main argument against there 
being legal necessity for the sale is that 
there was no presuro on the estate at 
the time when the sale was effected. 
Some 80 per cent of the amount found 
to have been required for legal neces¬ 
sity was duo in respect of three mort¬ 
gages executed on 22nd April 1899, 24th 
March 190L and 20bh February 1901. 
The amount due on the earliest of these 
mortgages did not become payable until 
23rd April 1901, i. e. a month after the 
sale was effected, and those due on the 
other two not until a year or more 
later. It is argued that, as at the date 
of the sale there was no necessity for 
payment of any of the mortgage debts 
there was no legal necessity for the 
sale. 

This view appears to find some sup¬ 
port in I{anamgoioda Shidgowda v. Ir- 
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(joxoda Shivgou'da (l), where a sale, 
ostensibly for satisfaction of a mort¬ 
gage debt not payable for another two 
years, was held to be without legal 
necessity, and in Ram Kishote v. Baij 
Nath (2), where the mortgage to be re¬ 
deemed had seven years to run. But 
both these cases are distinguishable 
from the present case in which the 
largest of the mortgage debts was to 
become payable within a very short 
time after the sale by Urnabai. It was 
held in Venkaji Sh ridhar v. Vishnu 
Babaji Beri (3) that a Hindu widow 
must be allowed a reasonable latitude 
in the exercise of her powers of aliena¬ 
tion, and it seems to me that Urnabai was 
right in providing beforehand for pay¬ 
ment of the debt shortly to become due 
and that she cannot be blamed fori 
making at the same time a comprehen¬ 
sive arrangement for the settlement of 
all the mortgage debts ou the property, 1 
even though two of them did not re 
quire to be paid for a year or so. 

It does not in fact seem to me to be 
correct to hold, as a general proposition, 
that it is necessary for the existence of 
pressure on the estate that the time for 
payment must actually have arrived. I 
have been referred to a decision of my 
own in Nagraj v. Ganpat (4), in which 
I followed Shankar Sakai v. Bechu Ram 
(5) in holding that any act for which 
the character of “ legal necessity ” or of 
benefit to the estate” can be claimed 
must be an act of a defensive nature. 
But it does not fellow that an act is not 
of a defensive nature which is done for 
the purpose of satisfying a debt that is 
not immediately payable. It has been 
held in Upcudra Nath v. Bindesri Pro- j 
sad (6) that the existence of legal neces¬ 
sity in the narrow sense of actual pres¬ 
sure on the estate is not the only test, 
and their Lordships of the Privy Council 
in Ramsumran Prasad v. Shyam 
Kumari (7), have laid down tbat neces¬ 
sity doG3 not mean actual compulsion, 
but the kind of pressure which the law 
recognizes as serious and sufficient. 

(1) A. I. R. 1925 Horn. 9= IS Bom. 654. 

(2) A. I. R. 1928 Oadh 237 = 3 Luck. 593. 

(3) [1891] 18 Bom. 534. 

(4) A. 1. R. 1930 Nag. 86 = 26 N. L. R. 56. 

(5) A. I. R. 1925 All. 333=47 All. 381. 

(G) [1916] 20 C. W. N. 210 = 32 I. C. 468=22 

C. L. J. 452, 

(7) A. I. R. 1922 P. C. 35G = 1 Pat. 741 = 49 
I. A. 342 (P. C.). 
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These rulings soom to mo to support fcho 
view that I have stated above that, 
though none of the mortgage debts had 
become payable at the time of the silo, 
yet Uraabai was justified, seeing that 
one oi them was to be paid in some 
weeics, in obtaining the money to pay 
it and providing at the same time for 
payment of the other debts also. In 
my opinion, the lower Courts are correct 
m holding that the silo was a valid one. 
In view of this decision it is unneces¬ 
sary for me to consider what the rights 
of the defendants would ho as regards 
compensation if the silo wore invalid. 

Certaiu cross-objections have been 
filed by respondents 1 to 3 on 27th 
March 1926. They were served with 
notice of the appeal on 26th October 
1925 so that tho cross-objections wore 
filed four months late. I have been 
asked to extend time, but there is no 
good ground for doing so. Tho reason 
given for failure to file the cross-objec¬ 
tions in time is that the respondents 
were ignorant of the fact that the lower 
appellate Court s judgment contained 
findings unfavourable to them and did 
not come to know it until they consulted 
counsel. This is obviously mere negli¬ 
gence on their part and they are not 
entitled to any’consideration. I dismiss 
both the appeal and the cross-object ions 
with costs. 

P.n./r.k. Appeal dismissed . 
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Jackson and Mohiuddin, A.J.C’s. 

Mt. M anlcarnikabai — Defendant l — 
Appellant. 


v. 

Nandtal Achahlas —Plainfciff—Respon¬ 
dent. 

First Appeal No. 73-B of 1928, Deci¬ 
ded on 18th Novombor 1929, from decree 
of Addl. Dist. Judge, Khamgaon, D/- 
27th April 1928, in Civil Suit No. 7 of 
1921. 

<a) Hindu L%\v—Alienation—Widow mort- 
gaging property — Mortgagee suing to enforce 
mortgage against reversioner — Mortgagee 
must prove that mortgage was of nature 
binding on reversioner. 


Whero a widow having life osUto in the pi 
por f v mortgage* it and tho rnortgigoe sues 
enforce the mortgage against the revorsionc 
after her death, tho onin is on tho mortgac 
to fihow that tho debt was of such a naturo 

rov< 
[P 221 C 


v si it w wie uudu was or such a n;i 
to ruako tho mortgago binding on tho 
sioners, r„ , 


(b) Hindu Law —Alienation—Widow —Ne¬ 
gotiations by. possible reversioner — Immedi- 
ate reversioner assent ing — AI ienee’s pleader 
advising that legal necessity existed—Alie¬ 
nee can assume legal necessity. 

A person took a mortgage from a widov at 
^ no time when there was a pressure - on the 
estate. The negotiations for tho mortgage lean 
wore oponed by one who might bo a revorsioner 
an 1 tho • imni3diata reversioner signified his 
assent. The mortgagee had tho advice of a 
ploador that there was legal neejssity foi the 
mortgago. 

Held : that tho mortgages was entitled to 
assume that the mortgige was for legal nooos- 

sit 3 * [P 222 0 2] 

(c) Civil P. C., Sch. 3, Para. 11—Collec¬ 
tor s power over property attached in exe¬ 
cution of dcoree terminates as soon as pay¬ 
ment sufficient to satisfy decree is made. 

Collector’s power over property attached in 
execution of a d?crei tannin ites as S)on as a 
payment sufficient to satisfy the docreo has 
been made and alienation, effectol after that 
payment, is not invalid merely because the pro¬ 
ceedings before the Collector formally conti¬ 
nued : 8 A 7 . D. R. 182; A. /. R. 1925 A Tag. 455; 
A, /. R. 1921 Nag, 210, Ref, ; 3 AT. 75. R. 
171 and LG Ah L. R. 194, Dist, [P 223 G 2J 

1 . N. Bapat and Raj wade —for Appel¬ 
lant. 

M, 73. Niyogi — for Respondent. 

Judgment. —This appeal arises from 
a suit to enforce a mortgage executed on 
11th July 19L2 by Rukhmabai, the 
wid ow of Ganpat Patel, in favour of the 
plaintiff for Rs. 15,000. Ganpat Patel 
died in 1893 and was succeeded by his 
widow . Rukhmabai. One Jasraj Shriram 
of Khamgaon had obtained a decree 
against Rukhmabai; and her property 
was about to bo sold by the Collector 
in execution of this decree when the 
mortgage dated llth July 1912 was ex¬ 
ecuted. To prevent tho sale Sadu Janji, 
who is a .son of Ganpat’s separated 
brother, came with others to Mr. Pim- 
plikar (P. W. 1), a pleader of Malkapur, 
to arrange for a loan to Rukhmabai Mr, 
Pimplikar approached tho plaintiff’s mu- 
nim, who, after consulting his master at 
Khamgaon, agreed to advance Rs. 15,000 
on a mortgage of Rukhmabai’s property. 
The consideration was paid on fcho day 
when fcho mortgage deed, with Bhau 
Patel, tho husband of Ganpat’s daughter, 
by another wife, Krishnabai, as surety, 
was executed. Rs. 12,6L0-15-0 wore 
paid into tho treasury in satisfaction 
of tho decree of Jasraj Shriram and the 
balance of Rs. 2,391-1-0 was paid in 
cash before fcho Sub-Registrar. Not 
long after tho mortgago Rukhmabai died 
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and was succeeded by Krishnabai, her 
stepdaughter. Krishnabai died in 1918 
and was succeeded by the brat two de¬ 
fendants, Mankarnikabai, the widow of 
Pandhari, the son of Bhau Patel, bat 
stepson of Krishnabai, and Bhuli Pan- 
dhari’s full sister. These defendants 
deny that the mortgage in suit is bind¬ 
ing on them because it was executed by 
a person holding a widow’s estate with¬ 
out legal necessity. The plaintiff relies 
on the pleas that the mortgage had the 
consent or the ratification of the rever¬ 
sioners and that the plaintiff made ade¬ 
quate enquiries before giving the loan. 

It is argued on behalf of the defen¬ 
dants that Ganpat Patel left a largo 
estate when he died and that there thus 
can have been no necessity for his 
widow to incur any debt. The evidence 
shows that Ganpat was indeed a fairly 
wealthy man at the time of his death, 
but this does not lead to any inference 
as to the condition of his estate when 
the mortgage was effected nearly 20 
years later. On the other hand, it is 
definitely proved that the mortgage was 
effected by Rukhmabai with the aid of 
her relatives in order to prevent the 
property she had inherited from Ganpat 
being sold in execution of a decree. The 
evidence doeg not show why the debt to 
Jasraj Shriram was incurred, ani it may 
be that it was not one that would entitle 
Rukhmabai to alienate more than her 
own limited interest in the estate she 
inherited from Ganpat. The onus would 
cf course lie upon the plaintiff to show 
that the debt was of such a nature as to 
make the mortgage binding on the rever¬ 
sioners, if the decision of the ca 9 e 
turned upon that point. W o a re, h o w - 
ever, satisfied that the plaintiff’ must 
succeed on any one of throe grounds, 
namely, that he acted on information 
suflicient to justify his giving the loan, 
that the attitude of the reversioners to¬ 
wards the mortgage was such as to vali¬ 
date it, and that it was ratified by 
Krishnabai. 

It is alleged Iby the plaintiff that 
Krishnabai, the next reversioner, assen¬ 
ted to the mortgage beforo it was effec¬ 
ted, and this would appear to be the case 
from the very fact that her husband, 
Bhau Patel, signed the deed as surety. 
It' is argued, however, that the assent of 
Krishnabai alone is insufficient. In Var- 


jivan v. Ghelji (l) a widow sold property 
left by her late husband with the con¬ 
sent of her daughter, the next rever¬ 
sioner, who would, under the Bombay 
School of Hindu Law, take an absolute 
estate. It was, nevertheless, held that 
this consent was of no avail and those 
persons, who would have succeeded to the 
property after the widow in the event of 
her daughter’s predeceasing her, were 
allowed to challenge the sale; hut in the 
present case we have not merely the 
consent of the next reversioner. As we 
have already pointed out, Sadu Janji, 
one of the persons who would have been 
entitled to succeed if Krishnabai had 
predeceased Rukhmabai, opened tho 
negotiations that ended in the mortgage. 
Again, shortly before Krishnabai’s death 
on 14bh June 1918, an agreement was 
entered into by six persons, Ramji Ambu, 
A wad hut Ambu. Raghu Kukaji, Laksh- 
rnan Kukaji, Sadu Janji and Tulsabai, 
regarding the man igement of Krishna- 
bai's estate. These persons are the 
children and grandchildren of Gan pat’s 
brothers and the agreement was entered 
intoon the mistaken assumption that 
they would succeed to the property on 
Krishnabai’s death. In the agreement 
they made arrangements for paying off 
tho mortgage debt due to the plaintiff 
and this serves to show that not only 
Sadu Janji, who opened negotiations for 
tho loan, but the others who stood in 
the same position as himself assented to 
or acquiesced in the mortgage being 
effected. It may ho noted ' hero that 
Ramji Ambu, one of the parties to the 
agreement, was not only the nephew of 
Ganpat but also tho father of Mankar- 
nikabai, defendant 1. 

After the mortgage was effected pay¬ 
ments were made in respect of it on six 
occasions; on 8th August 1913 Rs. 1,700 
was paid through Bhau Patel, the hus¬ 
band of Krishnabai, and on 5th July 
1914 Rs. 4,044 was paid, also through 
Bhau Patel; on 19th April 19LG Rs.3,000 
and on Gth December 1916 Rs. 2,400 
were - paid through Ramji Ambu: on 
25th November 1917 Rs. 3,000 was paid 
through Yeshwanta (D. W. 2) and on 8th 
March 1919 Rs. 1,985 was paid through 
Ramji Ambu. An attempt has boon 
made by the defence to show that these 
persons had no authority to act for 
Krish nabai or Mankarnikabai. It is de- 

(1) [1881] 5 Bom. 583. 
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nied that the Yeshwanbi referred bo in 
the plaintiff’s accounb books is bhab 
Yeshwanba who has - given evidence as 
D. \V. 2, bub bhis fact is proved by bho 
evidence of Dewoodas (P. W. IL). Ib i 3 
clear from bho evidence of Mr. Pi in pi i- 
kar (P. W. L) and Mobiratn (P. W. 3), a 
member of bho family, bhab Krishnabai’s 
husband, Bhau Pabel, and afber him 
Mankarnikabai’s father Ramji Ambu 
managed bhe esbabe. Vibhal(P. W. 10) 
deposes bhab Ramji Ambu had represen¬ 
ted himself to be the agent of Krishna- 
bai; and ib is clear from the evidence of 
Yeshwanba himself (D. W. 2) bhab Bhau 
Pabel was acting in management of bhe 
estate from as early as 1903, in which 
year he engaged the witness. Wo feel 
satisfied that if Manikarnikabai had 
produced the books in her possession bhe 
above payments would bo found men¬ 
tioned in them and ib would be clear 
that Bhau Patel, Ramji Ambu and Yesh- 
wanta acted as agents for Krishnabai 
and Ramji Ambu for Mankarnikabai. 
Yeshwanba has denied bhab books are 
kept, bub bhe evidence of Mankarnika¬ 
bai herself shows that Yeshwanta’s evi¬ 
dence is false and the suppression of the 
books tells against bhe defence. 

We have said enough, we think, to 
establish the fact that the mortgage 
was effected nob merely with bhe con¬ 
sent of Krishnabai, bhe next reversioner, 
but of bhe whole body of reversioners, 
a consent sutlicient to validate the 
transaction, and that, if ratification was 
necessary, Krishnabai ratified ib. Our 
attention has been directed to La Ban - 
q ue Jacgues-Carlier v. 'La Banque 
D'Epargne De Montreal (2) where it is 
laid down that acquiescone and ratifica¬ 
tion must bo founded on a full know¬ 
ledge of the facts, and to Ilari Kishen 
Bhagat v. Kashi Per shad Singh (3), 
where it has been held that the consent 
of the reversioners must bo established 
by positive evidence that upon an 
intelligent understanding of the nature 
of the dealings they concurred in bind- 
„ ing their interests. In this case it seems 
to us that there is such evidence since ib 
is proved that Sadu .Janji, one of bho 
reversioners, and Bhau Patel, tho hus¬ 
band of the immediate reversioner, took 
part in tho negotiations that led to the 

_ (2) [1888] 13 A, O. 111=67 K. J. P. O. 42. 

(3) A. I. R. 1914 L\ C. 90=42 Cal. 870=12 
I. A. 04 (P.C.) 


morbgigo. It would b3 impossible to 
show that each and every one of the 
reversioners had knowledge, bub the 
agreement that they entered into some 
years later, Ex. P-29, would load to the 
inference that they had. As regards 
Kristi nabai, in particular, some stress 
lias been laid upon the statement con¬ 
tained in that agreement that she had 
been “beside herself for a long time”; 
but there i3 no evidence at all to show 
that in 1912 her mental state was such 
as to make her incapable of understand¬ 
ing and agreeing to the mortgage or, 
when she succeeded to the property, of 
ratifying ii. It is true that we have no 
direct evidence of Krishnabai’s consent 
to or ratification of the mortgage, but 
we are dealing with a pardanashin lady 
and such evidence cannot be expected; 
and it seems bo us that we have in this 
case the best evidence that can be ex¬ 
pected, namely, the evidence as to what 
her husband and agent did on her behalf. 

Ib has been held in Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi ( 4) 
that an alienation by a widow is not 
absolutely void but voidable at the 
election of the reversionary heirs who 
may atlirm ib or treat ib as a nullity. 
We consider ib proved that Krishnabai 
not only consented to the mortgage 
before ib was effected bub also ratified ib 
after she had succeeded to the estate. 
She took, as we have already said, an 
absolute estate and her ratification 
would bind her successors. Her im¬ 
mediate successor, Mankarnikabai is 
therefore bound and as a matter of fact 
has recognized her liability by making 
payment towards the mortgage debt. It 
is only in the defence of this suit that 
her liability has been denied. 

Ib is certainly proved that tho plain¬ 
tiff acted on sufficient enquiry ; there 
was pressure on the estate, a part of 
which was about to bo sold in execution 
proceedings ; tho negotiations for the 
loan were opened by one who might bo 
a reversioner and tho immediate rever¬ 
sioner signified her assent through her 
husband, Bhau Patel, signing the deed 
as surety. Tho plaintiff had the advice 
of Mr. Pimplikar, a pleader, that there 
was necessity for tho mortgage and we 
think that the plaintiff, on the infor¬ 
mation that was available to him, was 

1 r ClTo?] 3 4 C\ 1. 3 20 =31 I. A. 37=1 l^C. \V. 

N. 124 (P.C.). 
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entitled to assume that the mortgage 
was for legal necessity. 

It is argued on behalf of the defence 
that the mortgage is, nevertheless, in¬ 
valid, because it was effected during the 
pendency of the Collector’s proceedings. 
In connexion with this argument the 
first point to be considered is when the' 
Collector’s power to deal with the pro- 
perty under attachment ceased. For 
the defence it is contended that the 
mere deposit in Court of the amount 
due under the decree does not terminate 
the Collector’s proceedings and that in 
the present case those proceedings conti¬ 
nued at least until 17th July 1912, when 
the papers were returned by the Tahsil- 
dar to the Sub-Divisional Officer, with a 
report that the decree had been satis¬ 
fied. It is not. however, the date on 
which the proceedings formally termi¬ 
nated that is material, but the date on 
which the Collector ceased to have 
power to deal with the property ; and 
that date, in our opinion, is the date on 
which the deposit was made in full satis¬ 
faction of the decree. Against this view 
the decision in Murray v. Murat Singh 
{o) has been cited in which a case was 
treated as remaining ponding before the 
Collector until the decree-holder filed a 
receipt acknowledging full satisfaction ; 
but in that case the question does not 
seem to have arisen whether it wa 3 on 
that date only that the Collector’s power 
terminated. In Mahadeo v. Krishnaji 

(6) it was held that the Collector ’9 
power did not come to an end as soon 
as the property attached was sold by 
auction and fetched more than the 
decretal amount but existed at least till 
confirmation of the sale. That ruling, 
however, has no bearing in the present 
case, as until the sale was confirmed it 
could not be said that payment in satis¬ 
faction of the decree had been made 

-Nor do we think that the decision in 

i^ t »r PP0al No ’ 10 of 1920 * ^cided on 

19th March 1921, has any application, 

as there it was merely held that the 
icturn of Foim C for amendment doe 3 
not cause a break in the Collector’s pro¬ 
ceedings. In Ballabh Das v. Seba Singh 
a deposit by the judgment-debtor 
il egally accepted by tno Sub-Divisional 
Oflicor who was executing the decree 
was held not to have satisfied the 

[iootTsiTl; R. 171.-—- 

(G) [1020] 1G N. L. R. 191. 


decree, and there is an obvious distinc¬ 
tion between that case and the present 
one. 

It is to be noted that the judgment 
in the last mentioned case contains a 
pronouncement that the moment the 
decree is satisfied in or out of Court the 
Collector’s power is at an end. There 
is a similar pronouncement in Sonba v. 
Ganesh (8). Again in Maruti v. Krishna 
Rao (9), whore a decreo had been satis¬ 
fied by a lease and the proceedings had 
been kept formally pending by the Col¬ 
lector till the lease terminated, it was 
held that the decree was fully satisfied 
as soon as the decree-holder accepted 
the lease, that nothing then remained 
to be done and that the Collector’s 
power came to an end. We respectfully 
agree with the view taken in the three 
cases last mentioned and hold that the' 
Collector’s power terminates as scon as 
a payment sufficient to satisfy the 
decree has been made and that an alie¬ 
nation effected after that payment is not 
invalid merely because .the proceedings 
before the Collector formally continued., 

The question then arises whether the 
payment of the full amount, for the re¬ 
covery of which the C form had been 
issued to the Collector, took place before 
or after the execution of the mortgage 
deed. It is established that both events 
took place on the same day. The mort¬ 
gage deed recites that the sum of 
Rs. 12,610-15-0 has already been paid 
into the treasury and that the balance 
has. been received in cash ; but these 
locitals cannot be accepted at their face 
value, because the second one is clearly 
incorrect, inasmuch as it ha 3 been estab¬ 
lished that the balance was not paid 
before the execution of the deed but at 
the time of registration. There is, in¬ 
deed, no evidence to show which event 
came first. We are asked by the defence 
to presume that execution came first, 
because the plaintiff would not pay such 
a large sum into the treasury before 
execution without taking a receipt for 
it. We are not satisfied that any such 
presumption necessarily arises when 
the payment and execution are to take 
place on the same day. On the othor 
hand, in the absence of evidence, wo 
think that it is possible to accept the 


(7) A. I. R. 1924 Nag. 21G. 

(8) [1912] 8 N. L. R. 1S2=:17 

(9) A. I. R. 1925 Nag. 455. 
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presumption suggested on behalf of tho 
plaintiff, that, where two transactions 
took place on the same day, they took 
place in such order a3 was necessary to 
make ono of them valid ; that would 
moan a presumption in this case that 
the deposit was made before the deed 
was executed. 

We are not, however, prepared to 
draw this presumption at the present 
stage. Tho fact is that the question as 
to the order of the two events did not 
arise before the lower Court. It is clear 
that tho parties did not understand tho 
position to bo such as wo now hold it to 
be, and theie was consequently no issue 
and no evidence as to tho order of tbs 
two events. We consider that an issue 
should now be framed and remanded 
for a decision by the lower Court. The 
issue will be : 

“\V:is Rs. 12,010-15*0 deposited in tho 
treasury before or after tho execution of tho 
mortgage deed ?*' 

The lower Court will record evidence 
on this point and return i13 finding by 
8th April 1930. Objections, if any, to 
tho finding should he filed by 15th 
April 1930, and the appeal will he 

further heard on 8th July 1930. 

P.N./R.K. Case remanded. 
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Macnair, A. J. C. 

Atmaram and others —Appellants. 

v. 

Singh ai Kasturchand and others Res¬ 
pondents. 

Second Appeal No. 812 of 1929, De¬ 
cided on 21st February 1930, against 
decree of Dist. Judge, Jubbulpove, D,- 
1st October 1929. 

Ift) Civil P. C., O. 7, R. 11—Plaint bearing 
no stamp must be rejected Court fees Act, 

Ss. 4 and 6. . . , 

Ordor 7, R. 11 docs not rofor to a plains 

which boars no stamp. Such a plaint must . 
rejected in accordance with tho P oo-'r 
Ss. 4 and 6, Court-fecB \ct. [P 295 C 1J 

(b) Court-fees Act, Ss. 4 and 6—Client 
not coming to instruct pleader regarding 
court-fee—Pleader filing memo of appeal 
on court-fee of eight annas though it re¬ 
quired court-fee of Rs. 90 —Court is justi¬ 
fied in rejecting appeal. 

During tho tiriio allowed for tho tiling of an 
appeal tho appellant should determine whether 
or not to incur expenses in disputing tho deci¬ 
sion against him. Tho Court will bo slow to 
hold that ho is permittod to oppose tho decision 
by a document boaring an eight anna stamp 
and thus obtain additional time to decide whe¬ 


ther it is worth his while to pay a considerable 
court-fee. 

Whore a pleader a few days before tho expiry 
of the period of limitation files the memo of 
appeal on a court-fee of eight annas though it 
should have been written on court-fee of 
Rs. 00 as his client had not come to make any 
arrangements for court-fees, the Court is justi¬ 
fied in rejecting the appeal : 1 Bah. 234; and 

33 Bom. 41, not Apv.u 27 jV. L. J. G77, Rcl. on. 

[P 225 C 1, 2] 

(c) Civil P. C., O. 7, R. 11 — Appeal. 

Order 7, R. 11 do3s not refer to appeals : 38 

Bom. 41, not Appr. [P 225 C 2] 

A. V. Khare —for Appellant. 

Judgment. —The appellant filed a 
memorandum of appeal a day or two 
before the expiry of the period of limi¬ 
tation. The memorandum was signed 
by his pleader and contained tho follow¬ 


ing note : 

“The memo of appeal should have been 
written on court-fee of Rs. 90 but as tho el’ent 
has not come and has not been able to arrange 
for court-fees the memo of appeal is filed on a 
Court-fee of annas oight only. Tho deficiency 
will be paid on or before tho date of arguments.” 

It appears then that the appellant 
had failed to provide his pleader v\ ith 
funds or even to give him definite in¬ 
structions. Tho appeal was filed on a 
stamp of a trivial value with the object 
of leaving it open to the appellant after 
the period of limitation had expired to 
pay the court-foe or to decide to 
take no further steps, the pleader ex¬ 
pended eight annas. The learned Dis¬ 
trict Judge rejected tho memo of appeal 
because it was insufficiently stamped 
and no sufficient ground was shown for 
extending the time for supplying the 
proper court-fee. He remarked that 
tho filing of the appeal on an eight-anna 


nn was a more evasion, 
a second appeal it is urged that the 
or appellate Court was bound to 
3 time for payment of the additional 
rt-fee. Under O. 7, R. 11. Sch. 1, 
jl p # when a plaint is written 
n a paper insufficiently stamped, it 
it bo rejected only after tho plaintiff 
been given time to supply the re¬ 
nte stamp paper and has failed to do 
hut in the presont case it is an ap- 
1 and not a suit that was filed. In 
ul Rain Chandra v. Nagappa Bab 
gya (l) ib was hold that a momoran- 
i of appeal should be treatod ioi the 
inor laid down for a plaint by O. 7, 
LI. Tho learned Judges, at p. 44, 

arked : __—-——* 

) [1914] 38 Bom. 41=21 I. C. 337 — 15 Bom* 
t. t* ono 
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Section 107, sub-S. 2 of the Code, which re¬ 
produces S. 582 of the old Code, provides that 
the appellate Court shall have the same powers 
and shall perform as nearly as may be the 
same duties as are conferred and imposed by 
the Code on Courts of original jurisdiction in 
respect of suits instituted therein. 

But they have stated (at p, 45) that 
S. 149, Civil P. C., was substituted for 
S. 582-A of the old Code. O. 7, R. 11 
and S. 107, sub-S. 2, of the new Code, 
reproduce sections of the old Code. 
These sections in the old Code did not 
govern the procedure with regard to in¬ 
sufficiently stamped memoranda of ap¬ 
peal; for S. 582-A laid down a different 
procedure. In my opinion, then, these 
sections, reproduced in the new Code, 
do not govern the procedure, since 
S. 582-A is not omitted but is replaced 
by a section which gives somewhat dif¬ 
ferent instructions regarding the treat¬ 
ment of documents such as memoranda 
of appeal. The learned Judges of the 
Bombay High Court next remark that, 
unless the authority to reject such a 
memorandum of appeal as this is re¬ 
ferred to O. 7, R. 11 (c), there is not, so 
far jis they were aware, any authority 
to which such action of the Court could 
bo referred. With due respect I express 
my opinion that Ss. 1, 4 and 6, Court- 
fees Act, authorize the action; the Courts 
cannot receive a memorandum unless 
proper fee has been paid ; they must, 
then, reject it unless some special provi¬ 
sion in the Code directs that time should 
jbo given. I add that O. 7, R. 11, does 
not refer to a plaint which boars no 
stamp; surely such a plaint must bo 
rejected in accordance with Ss. 4 and G, 
Court-fees Act, and these sections do 
not distinguish between a document in 
respect of which no fee has been paid 
and a document in respect of which the 
fee paid is insufficient. 

A view opposed to the view taken in 
Achut Bamchandra v. Nagappa Bab 
Balgya (1) has been taken in a number 
of cases. I mention Lekh Bam v 
Bamn Das (2) and Narayan Rao v*. 
A . Seshamma (3). I respectfully disl 
agree with the reasoning on which the 
Bombay decision is based. The time 
given to an unsuccessful litigant for the 
filing of an appeal, an application for 
review or the like is short. During this 
period ho should determine whether or 

(2) [1920] 1 Lah. 234=57 I. C. 235. 

(3) [1914] 27 M. L. J. 677=20 I. C. 33. 
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not to incur expense in disputing the 
decision against him. I should bo slow 
to hold that ho is permitted to oppose 
the decision by a document bearing an 
eight anna stamp and thus obtain addi¬ 
tional time to decide whether it is 
worth his while to pay a considerable 
court-fee. 

The Judge, then, was not bound to 
allow the appellant to pay the court-fee 
on a subsequent date, but S. 149 of the 
Code gave him discretion to do so. The 
learned District Judge has refused to 
do this, and I am of opinion that he 
exercised discretion properly. It is sug¬ 
gested that he should have allowed time 
until limitation for filing the appeal 
had expired. Ho was not asked to do 
so: the note states that the deficiency 
would bo paid on or before the date of 
argument. Further there was no need 
to do so: the appellant could have filed 
a properly stamped memorandum as, 
the one bearing an eight anna stamp 
had been rejected. The appeal fails and 
is dismissed without notice to the res¬ 
pondents. 

P.N./r.K. Appeal dismissed. 
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Findlay, J. C. and Subhedar, A. J. C. 

Trimbakdas and another —Plaintiffs — 
Appellants. 

v. 

Mt. Mathabai and another —Defen¬ 
dants— Respondents. 

First Appeal No. 6G-B of 1928, Deci¬ 
ded on 4th March 1930, from decree of 
Addl. Dist. Judge, Akola, D/- 21st June 
1928, in Civil Suit No. 1 of 1927. 

(a) Civil P. C., O. 14, R. 5 (1)—Court s 
power to amend or frame additional issues 
is very wide. 

Under O. 14, R. 5 (1), the Court has got very 
wide powers to amend the issues or frame ad¬ 
ditional issues as may be necessary for deter¬ 
mining the matters in controversy between the 
parties at any timo before passing of a decreo. 

[P 228 C 2] 

(b) Evidence Act, S. 101—Where all mate¬ 
rial facts are before Court, question of 
burden of proof is not pertinent. 

Whore the rolovant faots aro before the Court 
and all that remains \for decision is what in¬ 
ference is to bo drawn from thorn, the question 
of burden of proof is not pertinent and this is 
more so at the appellate stage : A. I. R. 1920 
P. C. 67; A. I. R. 1922 P. C. 292 and A. I. R. 
1922 Cal . ICO, Foil. [P 228 C 2, P 229 C 1] 
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(c) Evidence Act, S. 90 — Scope. 

Thera is no presumption under S. 90 with 
regard to unsigned accounts not purporting to 
ho in the handwriting of any particular person: 
33 M. L. J. 34, Foil, ' [P 229 C lj 

(d) Evidence Act, S. 90 —Mere production 
of ancient document affords no proof of 
proper custody. 

Mere production of an ancient document by 
a party allords no proper custody and it is for 
the party producing it to explain how the 
document came to be in his custody. 

[P 229-C 1] 

(e) Hindu Law—Personal Law. 

The law existing at the time of migration 
continues to govern the migrated members un¬ 
til it is renounced. [P 229 0 2] 

*2* (f) Hindu Law—Custom—Kinds of proof 
to establish custom—In support of custom 
that among Swetambari Dasashrimali Jains 
of Balapur in Akola District, widow takes 
absolute interest in husband’s self-acquired 
property, 15 instances of alienations by 
widows unchallenged by reversioners ad¬ 
duced— One of those alienations upheld by 
Bombay High Court—Many of those in¬ 
stances being of same locality and same 
sect of Jains—Custom held to be estab¬ 
lished. 

Evidence in support of a custom should be 
such as to prove the uniformity and the conti¬ 
nuity of the usage and the conviction of those 
following it that they were acting in accord¬ 
ance with law ; and (2) evidence of acts of 
the kind, acquiescence in those acts, their 
publicity, decisions of Courts, or even of pancha- 
yats upholding such acts, the statements of ex¬ 
perienced and competent persons of their belief 
that such acts were legal and valid will all be 
admissible, but although admissible, evidence 
of this latter kind will he of little weight if 
unsupported by actual examples of the usage 
asserted : 7 M. H. C. R. 250 (at p. 254), Foil. 

[P 229 0 2] 

In support of the plea that, among the Swc- 
tambiri Dasashrimali sect of the Jains, in 
Balapur, Akola District, there exists a custom 
whereby a widow takes absolute interest in 
the self-acquired property of her husband, 15 
instances of alienations by such widows of 
their husbands’ property, unchallenged by re¬ 
versioners were adduced in evidence. In one 
of these instances this custom was upheld by 
the Bombay High Court (30 Rom. 396) and 
many of the in stances were from the same 
locality and relating to tho same sect of tho 
Jains. 

Held : that there was suhiciont ovidenco to 
establish tho custom among Swetambari Dasa- 
shrimali sect of the Jains: (Case law dis¬ 
cussed.) [P 234 Cl] 

# (g) Hindu Law—Custom —Jains. 

If tho custom that a -widow takes an abso¬ 
lute interest in tho self-acquired propjrty of 
hor husband is found to obtain in othor sects 
of loo Jains it will also bind tho Swetambari 
Desashrimali sect : 27 Cal. 379 and A. I. R. 
1923 All. C5G, Rel. on. [P 230 C 2] 


(h) H indu Law—Joint family—Ancestral 
property — Presumption about. 

There is no presumptiou that the property 
in the hands of a member of a Hindu family 
is joint or ancestral property. The charactei 
of such property must be established by the 
plaintiff who seeks to lay a claim to it : 8 
N. L. R. 82 and A. I. R. 192G Nay. 389, Foil. 

[P 234 C 1] 

(i) Hindu Law—Joint family—Ancestral 
property. 

A house in which tho members reside cannot 
in law furnish a nucleus for acquisitions so 
as to clothe them with the character of an¬ 
cestral property : A. I. R. 192G Nag. 339, Foil. 

[P 234 0 2) 

(j) Hindu I.aw—Joint family—Ancestral 
property. 

Even the joint acquisitions of two brothers 
without the aid of any income from the an¬ 
cestral nucleus would not make the property 
in their hands “ancestral property.'* 

[P 234 C 2] 

V. Bose, M . R. Bobde, P. B. Gole and 
P. N. Rudra —for Appellants. 

P. S. Kotval , A. V. Kharc , W.B. Pen- 
dharkar and I”. B. Donyre —for Respon¬ 
dents. 

Judgment. — This appeal by the 
plaintiffs and another one, First Appeal 
No. 62-B of 1928, by the defendants are 
against the decree passed by the Addi¬ 
tional District Judge, Akola, in Civil 
Suit No. 1 of 1927. The parties to the 
litigation are residents of Balapur of 
the Akola District and belong to the sect 
of Jains known as Swetambari Dasashri¬ 
mali and they are related as under : 


Udechand 


_L 

i 

Misricnand 

1 

i i , 

Trimbakdas Nagindas 

(Plff. 1) (Pill- 2) 


I 

Holchand Kavoribai 

I 

Supdibai Tukdasa 
(Doffe. 2) 

i 

Mathabai 
(Deft. 1) 


Tho plaintiffs' case was shortly 
this. That Udechand carried on a shop 
dealing with gold and silvor and that 
after his death the same business was 
continued by his two sons, Misrichand 
and Holchand jointly. After the death 
of Misrichand there was a partition of 
the joint family property between the 
plaintiffs and Holchand and that Hol¬ 
chand died as a separated member in 
tho year 1901, leaving behind consider¬ 
able proporty, both moveable and im¬ 
movable, to which his widow, Kavoii- 
bai, succoodod. It was alleged that, 
on 26th March 1918, Kavoribai was 
made to execute a deed of gift in favoui 
of defendant 1, at tho instigation of 
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defendant; 2, bequeathing considerable 
moveable and immovable property to 
her and that, as a Hindu widow 
governed by the Mitak3hara Law, she 
was not entitled to gift away the said 
property, in ease the deed of gift was 
held voluntary and genuine. Mb. Sup- 
dibai admittedly predeceased her 
mother, Kaveribai, having died in the 
year 1915. Mt. Kaveribai died in the 
year 1923 and disputes arose between 
Che plaintiffs and defendant 2 with re¬ 
gard to the property which was left by 
Kaveribai as the property of her de¬ 
ceased husband. The house with all 
its contents was attached by the Sub- 
Divisional Magistrate, Balapur, in pro¬ 
ceedings under S.145, Criminal 1\C. The 
plaintiffs as reversionary heirs of Hol- 
chand, therefore, filed the present suit 
Co recover possession of the properties 
which were covered by the aforesaid 
deed of gift (Ex. D-9) and described in 
para. 1 of the plaint. After the institu¬ 
tion of the suit a claim was also laid to 
all the moveables which were discovered 
in the said house, when it was opened 
by the order of the Court, and as des¬ 
cribed in Sch. A attached to the plaint. 

The claim was resisted by the defen¬ 
dants on various grounds. They denied 
that the property left by Holchand at 
his death was ancestral and alleged that 
it was his self-acquired property with¬ 
out the aid of any nucleus of ancestral 
property which they said consisted only 
of a house which at the partition bet¬ 
ween the brothers was allotted to the 
father of the plaintiffs. The defendants 
further contended that, according to 
the custom prevailing in the caste to 
which the parties belonged, Kaveribai 
bad full power of disposition over the 
property which she got from her hus¬ 
band, because it was uon-ancestral, that 
on account of natural love and affection 
she had mado a free gift of the said 
property to her granddaughter, defen. 
dant 1, and that consequently the 
plaintiffs could not lay any claim to it. 
With regard to the property discovered 
in the house, it was stated that the 
whole of it excepting ornament No. 253 
of Sell. A belonged to tho defendants 
and was not the property of Kaveribai. 
In respect to this ornament No. 253 it 
was alleged that Kaveribai had made a 
gift thereof orally to defendant 1 in the 
year 19L8. The defendants also alleged 
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that the parties, having originally mig¬ 
rated from Gujrat, were governed by 
the Mayukha and not by the Mitakshara 
School of Hindu Liw. In their reply 
the plaintiffs admitted that the family 
had migrated from Gujrat about 500 
years ago and not about 100 years ago 
as stated by the defendants, but alleged 
that they were governed by the Mitak¬ 
shara Sciiool of Law. They, of course, 
denied the custom set up by the defen¬ 
dants as to the widow’s right in les- 
poct of the non-ancestral property of 
her husband. 

A fair idea of the further pleadings 
of the parties will be gathered from a 
perusal of the following issues which 
were settled for trial: 

“1. Whether property mentioned in the 
plaint, the list and Sch. A annexed to the same 
formed th? ancestral property of Holchand, de¬ 
ceased, at his death ? 

2. What property mentioned therein formed 
the self *acq ui red property of Holchand de¬ 
ceased, at his death ? 

3. Whether the property mentioned in the 
list annexe 1 to the plaint and Sch. A have 
vested in Holchand deceased husband of Mt. 
Kaveribai? Hid the property or any portion 
thereof form the accretion to the estate of the 
deceased liusbind of Mt. Kaveribai ? 

4. Or did it form the personal property of 
Mt. Kaveribai, Supdab.ii, defendant 1 aud 
Tukdasa respectively as alleged on behalf of 
defendants 1 and *2 i 

■>. Whether there was a custom prevailing 
among Jains by which a widow took an abso° 
lute interest in.the self-acquired property left 
by her deceased husband ? 

B. Whether the custom was prevalent or 
applicable to the subsect of Jains to which the 
plaintiffs, defendants 1 and 2, and deceased 
Holchand belonged ? 

G. When did the ancestors of the plaintifts 
and the deceased Holchand migrate to Berar * 

7. By what School of Hindu Law were they 
governed when they came to settle in Borar ? 

B. If they were governed by the Mayukha 
School of Law was the same renounced and 
was the School of Hiudu Law, Mitkshara as 
prevalent in Berar was the School by which 
the plaintiffs, the deceased Holchand and his 
widow and defendants 1 and 2 were governed ? 

8. \\ bother Mt. Kaveribai took an absolute 
interest in the moveable property loft by Hol- 
chaud at his death under the Mayukha Schcol 
of Law ? 

9. Had she no right to transfer the pro¬ 
perty mentioned in the deed of gift dated 26th 
March 1918 ? 

10- What right did defendant 1 get to the 

property mentioned therein by virtue oi the 
said gift ? 

H U, LS tll0r th0 fleod of S ift d*tei 2Gth 
March 1918 was cxocuted under the circum- 

stances mentioned by the plaintiffs, and did 
Mt. Kaveribai exocuto the same without know¬ 
ing its oontents as alleged ? 
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* 12. Did Mt. Kaveribai gift tho oroameafc 
No. 253 to defendant 1 in the year 1918 ? What 
right did defondant 1 get to the same by such a 
gilt? 

13. W bother Kave ribai realized the dobts 
other than those payable undor the decreos, by 
cno Nimbya on behalf of defendant 1 and were 
thev non-existeht ? 

14. When did defendant 1 ccmo into tho 
possession of the property gifted to her by Mt. 
Kaveribai ? 

15. Whether Supdabai, defendant 1, and 
defendant 2 were living with Kaveribar'since 
before the deed of gift ? 

1G. To what property were the plaintiffs 
entitled as the reversioners of Holchand, de¬ 
ceased ? ” 

Tho findings of tho lower Court on 
the several issues were as under: 

Issue 1. That the property left by Holchand 
was not ancestral. 

Issue 2. That tho entire property was the 
self-acquired property of Holchand. 

Issue 3. That the same had vested in Hol¬ 
chand. 

Issue 4. That the said proporty was not tho 
property of Kaveribai or either of the defen¬ 
dants. 

Issue 5. That the custom alleged was 
established in the case of Jains in general and 
that it also applied to the particular subsect 
of Jains to which tho parties belonged. 

Issues G to 8. No finding was given on 
these issues. - W • 

Issue 9. 'That Kaveribai had power to dis¬ 
pose of the property mentioned in tho deed of 
gift (Ex. D*9). 

Issue 10. That defendant 1 had thus be¬ 
come the owner of the property gifted to her. 

Issues 11, 12 and 15 were decided in tho 

negative. 

Issues 13 and 11 were decided in the affir¬ 
mative. 

As a result of the aforesaid findings 
a decree was passed in favour of tho 
plaintiffs with regard to the property 
mentioned in Sell. A and the claim 
was dismissed with regard to tho pro¬ 
perty which was covered by the deed 
of gift. Both tho parties were dissatis¬ 
fied with tho decree and have preferred 
tho present appeals. Both the appeals 
were argued together at considerable 
length, tho hearing lasting for three 
days. 

We shall take up tho plaintiffs’ ap¬ 
peal first. Four definite points, which 
were urged by their counsel, are : 

(1) that tho lower Court orrod in add¬ 
ing new and recasting some old issues 
thereby throwing the burden of proof 
wrongly upon the plaintiffs ; 

(2) that the learned Judge wrongly 
rejected throe documents which tho 
plaintiffs had tendered in evidence in 
the course of the trial ; 

(3) that in view of the well recogni- 
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zed rules of evidence regarding proof 
of custom the materials on record wore 
insufficient to sustain tho finding of the 
lower Court that the custom alleged in 
tho present case was proved ; 

(4) that the character of the property 
which came into the hands of Kaveribai 
wa3 not established as non-ancestral or 
self-acquired so as to validate the deed 
of gift relied on by the defendants. 

Point 1. On 2nd November 1925,. 
six issues were framed by Mr. Mo- 
ghaonker. On 19th February 1926, he 
rejected an application of the defen¬ 
dants for recasting the issues. On 15th 
September 1926, when Mr. Amraotker 
took over charge of the case a fresh ap¬ 
plication was presented by the defen¬ 
dants for resettling the issues on the 
ground that the issues as framed were- 
wrong and did not cover tho entire 
pleadings. After hearing the pleaders 
of the parties, the learned Judge al¬ 
lowed the applicatiou by an order dated 
20th December 1926, and recasted the) 
issues as they stand now. It cannot 
he denied that under O. 14, R. 5 (1), CiviL 
P. C., the Court has got very vide 
powers to amend the issues or framej 
additional issues as may bo necessary 
for determining the matters in contro¬ 
versy between the parties at any time 
before tho passing of a decree. It is to b& 
noted that, in tho presont case, the is¬ 
sues were romodellod before the hulk of 
the evidence was recorded. It is frankly 
admitted by the learned advocate for the’ 
plaintiffs that no prejudice, in the shape 
of shutting out any evidence, which the 
plaintiffs desired to piosont in tho case,, 
has resulted to them by tho amendment 
of issues. 

The order passed by the lower Court 
on 20th December 1926 in this matter 
seems to ua to be perfectly just and 
sound a3 tho old issues wore iudeed not 
sufficiently oxplicit and did not fully 
cover tho pleadings of tho parties as the 
remodelled issues do. Moreover where, 
as here, the relevant facts are before 
tho Court and all that remains for de¬ 
cision is what inference is to be drawn 
from them, the question of bnrdon of 
proof is not pertinent : Sethuratan 
Aiyar v. Vcnkatachella Goundan (l). 
Also, when the entire evidence is once 
before the Court, the debate as to onus 

( 1 ) A. I. R. 1920 pToT 67—43 Mad. 5G7 =~*T 
I. A. 76 (P.C.). 
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of proof is purely academical: Chidam- 
'hara v. Pandara (2), and this is more 
iso at the appellate stage: Shib Chandra 
jv. Gour Chandra (3). We therefore, 
•overrule the contention that tho lower 
Court erred in law in resettling tho 
issues. 

Point 2. The three 'documents which 
•were rejected by the lower Court are. 
{l) a bond for Rs. 25 dated 12th June 
1863 standing in the name of crolitors 
“Holchand Misrichand” ; this was ten¬ 
dered on 3rd November 1925 by tho 
plaintiffs along with other documents 
and entered in tho list of documents 
relied upon by them ; and (2) account 
books, khata bahi and roj bahi, of the 
year 1869-70 of the firm Popatlai Par- 
ashram of Balapur tendered by 
the plaintiffs’ witness 2, Girdharilal, a 
munim of the said shop, purporting to 
contain a khata of “Holchand Misri- 
chand.” 

It i3 urged that the lower Court 
ought to have admitted those documents 
in evidence under S. 90, Evidence Act, 
for tho simple reason that they were 
more than 30 years old and were pro¬ 
duced from proper custody. Tho first 
document was rojected by the lower 
Court as not produced from proper 
custody” and although no express rea¬ 
sons were assigned for the rejection of 
the two account books, it seems to us 
that they were rightly rejected because 
there is no presumption undor S. 90, 
Evidence Act, with regard to unsigned 
accounts not purporting to bo in the 
handwriting of any particular person : 
Naina Pillai v. Ramanathan (3a). Gir¬ 
dharilal (P. W. 2) distinctly stated that 
ho could not say in whose handwriting 
the relevant entries were. As to the 
bond the reason for rejection is perfect¬ 
ly sound. Mere production of an ancient 
document by a party affords no proof of 
proper custody and it was for tho plain¬ 
tiffs to explain how tho document came 
to be in their custody, which was ad¬ 
mittedly not done in the present case. 
'The lower Court was, therefore, quite 
correct in refusing to exorcise its discre¬ 
tion under S.90, Evidence Act, of draw¬ 
ing tho inference that tho bond was 
duly executed and attested by persons 

(2) A. I. R. 1922 P. C. 292=45 Mad. 536 =19 
I. A. 2SG fP.O.). 

13) A. I. R. 1922 Cal. 160. 

<3a) [1917] 33 M* L. J. 84=41 I. C. 799. 


by whom it purported to be oxocuted 
and attested. 

Point 3. It was on this point that 
a battle royal was really fought at tho 
Bar between counsel on both sides. It 
was, however, agreed that unless tho 
alleged custom was proved, the parties, 
though Jains, would bo governod by tho 
Hindu Law. It is further cloar that, 
since the family of the plaintiffs origi¬ 
nally migrated from Gujrat, it would bo 
governed nob by the Mitakshara but by 
the Ma\ukha School of Hindu Law : 
Mulla’s Principles of Hindu Law, Edi¬ 
tion 6, S. 12 (2) and the cases cited 
thereunder.* 

It i3 equally clear that on migration 
to Berar the plaintiffs’ family presum¬ 
ably carried with it i13 personal law. 
that is, the laws and customs as to suc¬ 
cession and family relations prevailing 
in the province of Gujrat, until a con-| 
trary is alleged and proved, tho princi¬ 
ple being that the law existing at the 
time of migration continues to govern 
the migrated raomhers until it is re¬ 
nounced : Mulla’s Principles of Hindu 
Law, S. 14 (2) (3). 

It is nob denied on behalf of the de¬ 
fendants that the burden of proving 
the alleged custom by clear and un¬ 
ambiguous evidence rested heavily up n 
them. The quantum of proof which 
would bo sufficient to estabish a cusdo n 
has never been stated with any proci- 
sion anywhere ; bub the decided .cases 
do certainly lay down tho kind of evi¬ 
dence required in such cases. For in¬ 
stance, in Gopalay v an v. Raghupatiay- 
yan (4) (at p. 254) it was observed : 

“that (l) tho ovidonco should bo such as to 
provo tho uniformity aud continuity of tho 
usage aud tho conviction of thoso fcilowing it 
that they woro acting in accordanco with law; 
and (2) evidence of acts of tho kind, acquies¬ 
cence in those acts, t-hoir publicity, decisions 
of Courts, or even of pknehayats upholdh^ 
such acts, the statomonts of oxporioncod and 
competont porsons of fchcir*belief that such acts 
were legal and valid will all bo admissible, hut 
it is obvious that, although admissible, evi¬ 
dence of this lattor kind will bo of little 
weight if unsupported by actual examples ol 
tho uflago assorted.” 

In Hamath Pcrshad v. Mandil Dass 
(5) followed by this Court in Mt, Sano 
v. Puran Singh (6), it was laid down 
that judicial decisions recognising tho 
existonco of a disputed custom amongst 

^ 7 1L c u 2)0 

(5) [1900] 27 Cal. 379. 

(0) A. I. R. 1925 Nag. 174. 
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the Jains of one place are very relevant 
n-3 evidence of the existence of the same 
custom amongst the Jains of another 
place, unless it is shown that the 
customs are different ; and oral evi¬ 
dence of the same kind is equally ad¬ 
missible, and that there was nothing to 
limit tlie scope of the enquiry to the 
particular locality in which the per¬ 
sons setting up the custom reside. It 
is pertinent to note that in this case the 
learned Judges did not follow the view 
propounded in Mandit Koer v. Phool 
Chand (7) to the etlect that instances 
from other provinces were not to be 
taken into consideration in proving the 
custom of the particular locality. In 
Skimbhu Nath v. Gay an Chand (8) it 
was held that where a custom alleged 
to be foil owed by any particular class 
of people is in dispute, judicial decisions 
in which such custom has been recog¬ 
nized as the custom of the class in ques¬ 
tion are good evidence of the existence 
of such custom. 

Again, in Parshottam Ganpat v. Vcni- 

chand Ganpat (9) (at pp. 760*01 of 45 

Born.) it was observed that 
“if, then, the evidence shows that for w cer¬ 
tain number of years, and some cases appear to 
)iv down as a useful guide a period of twenty 
ycMrs, there have been a number of instances 
in which the alleged custom has been recogniz¬ 
ed, the presumption arises that the parties 
concerned have acted in that manner, not 
from the desire to set up a new custom, but be¬ 
cause they are acting in accordance with the 
tradition of immemorial usage. King v. 
Joliffte (10) and Brocklcbanlc v. Thompson (11) 
(at p. 350) and as long as texts are not cited 
and experts called to negative the alleged 
custom, it is unnecessary to cite texts or call 
experts to support it : see also Rojo Mahtab 
Chund Bahadur v. The Government of Bengal 
112) (at p. 490). 

In Venkata Mahipathi Ganyadhar 
Rama Rao v. Venkata Kumara Mahi - 
pathi Surya Rao (13) it was also observ¬ 
ed that 

“^hen a custom or usage, whether in regard 
to a tenure or a contract or a family right 
is repeatedly brought to the uoticc of the 
Courts of a country, the Courts may hold 
that custom or usige to be introduced into the 
law without the necessity of proof in each in¬ 
dividual case." 

V7> t1898] 2 U. W7 n. 154. 

<*) [ISO 1] 10 All. 379=(1894) A. W. N. 123. 

(0) A. I. R. 1921 Bom. 147=45 Bom. 754. 

(10) [1823] 2 B. & C. 51 = 3 D. A R. 24C = 1 h. 
•J. (O.S.) K. B. 232. 

(11) [1903] 2 Cb. 314=72 lb. J. Ch. 026 = 19 
T. Tj. R. 295=89 L,. T. 209. 

(12) [1840-50] 4 M.I.A. 400=1 Sar. 395 (P.O.). 

(13) A. I. R. 1918 P. C. 81=41 Mad. 778 = 45 
1. A. 148 (P.C.). 


This principle was approved and fol¬ 
lowed by this Court in the decision of 
Mtm Sano v. Put an Single (6). It was 
also laid down in Parshottam Ganpat v. 
Venichand Ganpat (9), that the evidence 
ot pandits and elders of the community 
in which the custom prevailed would be- 
good evidence in proof or disproof of the 
alleged custom. 

In Ratilal v. Motilal Saukalchand (14) 
instances over 25 years old were held 
sufficient to establish .immemorial cus¬ 
tom. In Alt Mohammed v. SeiJch Katu r 
A. I. R. 1923 Cal, 200 evidence of en* 
joyment as of right for 30 or 40 years- 
was held sufficient to jirove antiquity 
Thei r Lordships of the Privy Council 
have also held that where the existence 
of a custom for some years was proved 
by d irect evidence, it could be shown to 
be immemorial only by hearsay evi¬ 
dence : Rajendra No.rain Dhanji Deo 
v. Ganyananda Singh (15). 

That custom may be proved by hear¬ 
say evidence is also clear from the pro¬ 
visions of S. 32 (4), Evidence Act. More¬ 
over, opinions, as to the custom or right* 
of persons who would be likely to know 
of its existence if it existed, are also de¬ 
clared relevant by S. 48 ibid. S. 49 ibid 
likewise permits the Court to take into 
consideration the opinions of persons 
having special means of knowledge as 
to the usages and tenets of any body 
of men which may he in dispute : see 
also Garuradhivaja Prasad v. Super - 
undhuaja Prasad (16). 

Before discussing the evidence adduced 
in the case it is just convenient to dis-j 
pose of at this stage, an argument ad¬ 
vanced by the learned advocate for the 
plaintiffs to the effect that the Swetam- 
bari Dasashrimali sect stands distinct 
from other sects of Jains and that, if a 
custom of the type alleged by the defen¬ 
dants obtains anywhere in these sub- 
sects, it would not bind the parties in 
the present case. This argument i9 in¬ 
deed very plausible, hut there is not 
much substance in it. 

In Harnath Pershad v. Mandil Das 
(5), it was held that the terms “Jain” and- 
“Saraogi” are synonymous. Again in Mt. 
Bulakan v. Ratan Lai % A. 7. 7?. 1928 
All. 656 the four main divisions of the 


(14) A I.K. 1925 Bom. 380. 

(15) A.I.R. 1925 P.C. 213=4 Pat. 798=52 I. A. 
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(16) [1901] *23 All. 37=27 
(P.C). 


All. 238=7 Sir. 724 
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Saraogi Jains are stated to be Parma, 
Oswal, Agarwal and Khandewal. Ac¬ 
cording to Mr. Motichand, solicitor, the 
witness for the defendants examined on 
commission, who is himself a Visha 
Shrimali Swetambari Jain, the custom 
pleaded in the present case prevails in 
all the Jain castes and subcastes such 
as Dasa Shrimali, Visha Shrimali, Dasa 
03wal, Vi3a Oswal, etc. Hirachand (P. 
W. G) stated that Swetambari Jains of 
Balapur are Shrawaks and that there 
was no distinction between the rights or 
a Swetambari Jain widow and a Vaish- 
nava Jain widow and that a Swetambari 
can become a Vaishnava and vice versa. 
Ishwardas (P. W 10) also deposed to the 
conversion of a Vaishnava Jain into a 
Swetambari Jain anl vice versa and 
further stated that : 

“the wahiarat at BaUpur and the wabiwat pre¬ 
vailing in Gujrat amongst my caste people is 
the same." 

Ramji (P. W. 11) also testifies to the 
fact that the same practice prevails 
amongst all Jains including Porwal, Os- 
wal.Dasa Shrimali and Visha Shrimali re¬ 
garding the rights of a Jain widow in 
the property inherited by her from her 
husband. Baglai (P. W. 12) also made 
no distinction between a Swetambari 
and a Vaishnava Jain and the different 
subsects. 

Most of the defendant’s witnesses also 
testify to the fact that the practices in 
the several subcastes of Swetambari 
Jains, regarding right of inheritance of 
a Hindu widow and her power of dis¬ 
position of her husband’s property in 
her hands, are the same. Some of them 
even go to the length of stating that in 
thi3 matter there is no difference bet¬ 
ween Swetambari and Digambari Jains 
in whom the difference lies only in res¬ 
pect of worship and ritual. In the latest 
Privy Council case of Uonasa v. Kalyan- 
chand (17), this distinction in the ritual 
was pointed bo bo that Digambari idols 
are worshipped in a state of complete 
nudity, while the idols of the Swetam- 
baris are covered, draped and decor¬ 
ated with jewellery and ornaments. It 
will thus be seen that, if the custom 
pleaded in the present case is found to 
obtain among other subsects of Jains, 
it will certainly bind the section to 

which the parties in the present case 
belong. 

(17) A.l.R. VJ23 P. C. 201=25 N. 1Z K. 1GJ 
(P.C.). 
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We will now proceed to analyse the 
evidence that lias been adduced in the 
case. Altogether the evidence on the 
record furnishes 15 following instances 
ranging from 17 to 52 years in the past 
of alienations by widows of their hus¬ 
bands’ properties which were not chal¬ 
lenged by the reversioners : 

Instance 1. Gangabai sold houses 
to Jain temple 17 or IS years ago. This 
is testified by Ubtamchand (D. YV. 1;, 
Kalidas (D. W. 2), Supdasa (D. W. 3), 
Supdasa (D. W. 6), Basantlal (D. W. 7) 

and eveu by Lalchand (P. W. 9). 

Instance 2. Harkuarbai sold away 
houses to a Jain temple 17 or 18 years 
ago. This is testified by Ubtamchand 
(D. W. 1), Supadasa (D. W. 3), Basantlal 
(D. W. 7) and Lalchand (P. W. 9). 

Instance 3. Fatribai sold a field 
to a Kunbi as is testified by Uttamchand 
(D. W. 1) and Lalchand (P W. 9). The 
date of this alienation has nob, however, 
been given by the witnesses. 

Instance 4. Kovelbai 1 sold a house 
17 or 18 years ago as dero^ecl to by 
Uttamcband (D. \V. 1), Kalidas (D W. 
2), Basantlal (D. W. 7) and Lalchand (P. 
W. 9). 

Instance 5 . Shejabai gifted a 
field 17 or 18 years ago as testified by 
Kalidas (D. W. 2) and Ishwardas (P. W. 
10 ). 

Instance G. Bayabai disposed of all 
property in charity 25 years ago as 
deposed to by Mr. Jaikumar (D. W. 4). 

Instance 7. Chimabai of Karanja 
gifted a building inherited by her from 
her husband and the gift was uphold in 
the law Courts in these provinces as 
deposed to by Mr. Jaikumar (D. W. 4). 

Instance 8. Mr. Jaikumar (D. 
W. 4) also testified to a gift by a Jain 
Digambari widow cf property inherited 
by her from her husbaud. 

Instance 9. Chandabai sold a 

field .20 years ago as deposed to by 
Panachand (D. W. 5). 

Instance 10. Panabai scld a 

house 50 or 52 years ago to the uncle of 
Panachaud (D. W. 5) and father of 
Supdasa (D. W. G). 

Instance 11. Gulabbai sold a 

house 25 years ago as deposed to by 
Panachand (D. \V. 5) and Ishwardas 

(P. W. 10). 

Instance 12. . D. W. 8, Thakur- 
das paternal aunt, had sold a house 
40 cr 50 years ago. The age cf this 
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\iitness was 80 years old when be was 
examined. 

Instance 13. Manibai sold a house. 

Instance 14. Potelal’s widow made a 
gift of two fields. 

Instance 15. Kaveribai made a gift of 
a field. The last three instances are de¬ 
posed to by Ishwardas (P. W. 10). 

It may bo noted that most of these 
instances are from Balapur itself where 
the parties to the suit reside. The 
most important instance is that cf an 
alienation bv . a widow of Dasashri- 
mali caste from Gujrat which was 
upheld by the Bombay High Court; 
see Madanji Devchand v Tribhenvan 
Vircliand (18). In Hamath Pershad v. 
Mandil Dass (19) it was held that a 
childless Jain widow acquires an ab¬ 
solute right in her husband s separate 
property and that there i 3 no material 
difference between the custom of the 
several sects of Jains. In Sheo Singh 
Pai v. Dakho (20) the same custom was 
upheld by their Lordships of the Privy 
Council in a case from Allahabad and 
on the basis of this dicision the case of 
Shimbhu .Nath v. Gay an Chand (8) 
was also decided, the evidence of the 
threo transactions given there being 
held insufficient by itself to prove the 
custom. So far a3 the Central Pro¬ 
vinces aro concerned, thore are two un¬ 
reported decisions of this Court whero- 
in a Jain widow’s absolute right over 
the self-acquired property inherited 
from her husband was upheld by this 
Court as being based on an ancient 
custom: see Moji Lai v. Mt. Gori Dahic 
(21) and Mt. Sano'v. Puran Singh (G). 

Wo have scrutinised with some care 
the evidence in rebuttal given on be¬ 
half of the plaintiffs, but in our opinion 
that ovidenco fails in its purpose. As 
already noticed, some of the plaintiffs’ 
own witnesses have testified to the 
several alienations noted above. The 
ovidenco on the point has been very 
carefully analysed by the learned Ad¬ 
ditional District Judge in para. 20 of 
his judgment and wo need not, there¬ 
fore, recapitulate it hero. Sufficient 
it is to say that wo entirely agree with 

(18) [1912] 30 I3om. 39G=12 I. C. 892=13 
Bora. Li. R. 1121. 

(19) [1900] 27 Cal. 379. 

(20) [187G] 1 All. 688=5 I. A. 87 = 3 Sufclier 
529=3 Sar. 807 (P. O.). 

(21) Second Appeal No. 41G of 1807. 


the learned Judge in his estimate 
thereof. 

Over and above the instances given 
by the defendants’ witnesses of the 
unchallenged alienation by Jain widows, 
six ot the witnesses are from Balapur 
and they swear to the observance of the 
custom set up by the defendants not 
only in their own subsect but in Jains 
of other sects. Supdasa (D. W. 6) 
stated that he came to know of this 
custom from his Guru and his father. 
Moreover, two of the defendants’ wit¬ 
nesses, viz. Messrs. Jaikumar apd Moti- 
chand are graduates in law and leaders 
of Digambari and Swetambari sects 
respectively and who have made a special 
study of the customs prevailing in their 
community. They not only testify to 
the prevalence of the custom but give 
instances in which the custom was ob¬ 
served by the community a3 law. The 
evidence of those witnesses, therefore, 
comes well within the purview of S3. 32 
(4), 4S and 49, Evidence Act. All of 
them, moreover, aro absolutely disin¬ 
terested and their testimony must 
naturally carry great weight on the 
point under consideration. 

We shall now briefly review the fol¬ 
lowing cases, which wore cited by the 
learned advocate for the plaintiffs ap¬ 
parently in support of his argument 
that the ovidenco on the record was 
insufficient to sustain the finding as to 
the existence of the custom set up by 
the defendants. Having carefully ex¬ 
amined them, however, we aro of opi¬ 
nion that as no single' one of thorn lays 
down any now principle and as each 
one was decided on its own materials, 
they do not in any way support the 
plaintiffs’ case on the point under con¬ 
sideration. 


(I) Hamalakshmi Animal v. Sivaiian- 
tha Perumal Sethuraya (22). All that 
was laid down in this case was that the 
best available evidence as to custom 
should bo given in a particular case. 
Their Lordships considered, agreeing 
with the High Court, that the only evi¬ 
dence offered in tho case, namely, the 
Collector’s lottor and summary, was 
not properly admissible and, if received, 
could not be safely relied ‘on as aflord- 
ing clear and unambiguous proof of 


(22) [1370-72) 14 M. I. 
I. A. Sup. Vol. 1 = 


A. 570=17 W. R. 552= 
3 S*r. 103 (P. C.). 
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^existence of an ancient and invariable 
•custom in the District. 

(2) Durga Gliaran Mahto v. Raghu- 
' nath Mahto (23). The custom of pri¬ 
mogeniture set up in this case was held 
not proved for want of sufficient evidence. 

(3) Chotay Lai v. Chammoo Lai (24). 
There was no evidence led at all to 
prove the custom alleged in this case 
and, as appears from p. 75L of the 
report, oven the finding arrived at by 
the Judge was not objected to. 

(4) Abdul Hussein Khan v. Sana 
Hero (25). In this case the custom of 
excluding females from succession in a 
Mahomedan family in Sind was held not 
established, because prominent members 
of the families concerned denied the 
existence of such a custom. 

(5) Gettappa v. Eramma (2G). In this 
caso the question was if a Jain widow 
could, by custom of the caste in the 
Madras Presidency, make a valid adop¬ 
tion of a son to her husband without 
the authority of her husband or consent 
of h is sapindas. The custom was held 
not proved because there was a previous 
decision of the same Court negativing 
such a custom in Peria Ammani v. 
Krishnaswami (27). 

(G) Moolcka Rone v. Ammakutti Animal 
(28). In this case the custom set up 
was to exclude widows of a deceased 
last male owner of the Yadava caste, 
dying without issue, in favour of his 
nearest dayadhis. It was hold upon the 
evidonce recorded in the case that the 
custom was not provod and that, even 
if it existed in the past, it had ceased 
to be uniform and invariable by reason 
of inroads from time to time and it was 
too late in tho day to revive it, espe¬ 
cially as it seemed to bo opposed to the 
present rules of equity and justice. 

(7) Palaniappa Cheltiar v. Chocka- 
lingam Chetti (29). Tho custom alleged 
in this case was held not proved because 
the evidonce was given of only one defi¬ 
nite instance and oue vague instance of 
a very modern date and neither of them 
prior to tho date of the suit. 

(23) [1914] 18 0. W. N. 55=20 1. 0. 810=18 
C. L. J. 559. 

(24) [1879] 4 Cal. 714=6 I. A. 15=3 Sir. 880 

(P. C.). 

(25) A. I. K. 1917 P. C. 181 = 45 Cal. 450 = 12 
S. L. K. 104=45 I. A. 10 (P. C.). 

<2f>) A. I. R. 1927 Mad. 223 = 50 Mad. 223. 

(27) [1S93] 16 Mad. 182=3 M. L. J. 109. 

(23) A. I. R. 1928 Mad. 239=51 Mad. 1 (F.B.). 
<23) A. I. R. 1930 Mad. 109. 
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(8) Rahirnatbai v. Ilirbai (30). In this 
caso an attornpt was mado to provo a 
custom of inheritance among Khoja 
Mahomedans at variance with the rulo 3 
of Hindu Law, by the opinion of the 
loading members of the caste. It \va 3 
hold that mere opinion without specific 
instances in which the custom was ob¬ 
served and followod was not enough to 
establish the custom. 

(9) Chandika Baksh v. M una K unicar 

(31). In this case a family custom 
alleged to exist among Ahban Thakurs 
of Oudh in derogation of tho ordinary 
Mitakshara Law was hold not proved by 
four instances of tho custom of com¬ 
paratively modern date which their 
Lordships found to he the only portions 
of the evidence adduced which sup¬ 
ported it. 

(10) Rama Nand v. Surgiani (32). All 

that was laid down there at p. 223 was 
that in establishing a custom tho kind 
of evidence that ought to he regarded is 
evidonce showing that tho right claimed 
by custom was more or less contested 
and tho contest abandoned by some one 
who, if the custom had not existed, 
would havo been eutitlod or evidence 
showing that generally in tho district 
the custom was followed to tho exclu¬ 
sion of persons who, if it had not been 
for tho custom, would presumably havo 
enforced their right under tho general 
law. The custom alleged was not; estab¬ 
lished in this case. 

(11) Bulaqan v. Ratan Lai (33). In 
this case tho custom of tho kind which 
is set up in tho prosont case was not 
pleaded during the course of the trial 
but was sought to bo raised as a point 
of law in tho course of the first appeal. 
It was hold that, unless the special 
custom were pleaded and proved, it 
could not bo considered. 

(12) Manohar Lai v. Banarsi Das (34) 
In this case it was hold that there was 
a custom prevailing among tho Jain 
community by which a widow had 
power to adopt a son to her deceased 
husband without tho special authority to 
that effect and that a marrio 1 man may 
lawfully he adopted. Oral evidence of 
instances proving tho exorcise of such a 

(30) 11879] IT Bom. 34. 

(31) [1902] 24 All. 273=29 I. A. 70(I\.C). 

(32) [1894J 16 All. 22l = (l894) A. W. N. 47. 

(33) A. I. R. 1923 All. G56. 

(24) [19J7] 29 All. 495=4 A. L. J. 407=(1907) 
A. W. N. 121. 


234 Nagpur 


Trimbakdas v. Mfc. Mathabai 


1930 


right within the last 40 years was held 
sufficient to establish the custom. 

(1-3) Sardar Singh v. Kunj Bihari Lai 
(35). In this case the alienation by a 
Hindu widow of a portion of the hus¬ 
band s estate for the purposes of the 
spiritual beneht of her husband was up¬ 
held because the alienation related to a 
very small part of the estate. 

(14) Alt. Bashirli v. Abdul Sattar 
\A. I. B. 1925 Nay. 179). In this case 
the custom set up was held not proved 
because the evidence consisted merely of 
the defendant himself and another wit¬ 
ness who belonged to the same family 
as the defendant. 

Hooking therefore to tho entire mate¬ 
rial upon the record in the light of the 
principles laid down in the decided 
cases noted above we think the conclu¬ 
sion is irresistible that tho custom set 
up by the defendants has been clearly 
established in the present case. Apart 
from the oral evidence and instances 
given by tho witnesses, we think on the 
principle adopted in Shimbhu Nath v. 
Gay an Chand (8) wherein that Court 
decided the case solely on the strength 
of tho earlier decision in Sheo Singh 
Dalho (20), this case can bo decided 
solely upon the decision of tho Bombay 
High Court in Aladonji Dcvchand v. 

1 yibhowan Virchand (18) which upheld 
the same custom among the same sub¬ 
sect to which the parties in the present 
case belong, tho moro so, when tho 
plaintiffs' own witness 10, Ishwardas, 
unequivocally stated that 

the wahiwat at Bah pur, anj the wahiwafc 
prevailiDg in Gujrat amongst my caste people 
are the same.” 

Point 4. The matter involved in 
this point was tho subject matter of 
issues 1 and 2 and has been dealt with 
by the learned Additional District Judge 
in paras. 10 to 15 of his judgment. On 
the pleadings of the parties and tho 
materials on record, it is impossible to 
uphold the contention of the plaintiffs’ 
learned advocate that the findings of 
the learned Additional District Judge 
cn these issues are wrong. 

There is no presumption that the pro¬ 
perty in the hands of a member of a 
Hindu lamily is joint or ancestral pro- 
perty. The character of such property 
must be established by the plaintiff who 
seeks to lay a claim to it: Vithal v. 

(35) A. I. R. 1922 P. G. 201 = 41 AH. 503 (P.C.). 


Siva (36) and Birdichand v. Popatlal 
(37). It was pleaded by the plaintiffs 
that their grandfather, Udechand, had 
a house and did saraff business in gold 
and silver, that at his death his house 
and the business came into the hands of 
his two sons, Misrichand and Holchand. 
and that they acquired the whole of the 
property in dispute out of this ancestral 
nucleus. It was, however, admitted at 
a later stage of the pleadings, that the 
ancestral house was only used for resi¬ 
dence and did not yield any income. 

^ There is no proof on record that 
Udechand was a saraf and left any 
saraff business at his death which was 
continued on by his sons. The ances¬ 
tral house is admittedly in the posses¬ 
sion of the plaintiffs. Whether it went 
to the plaintiffs’ share at the alleged 
partition between them and Holchand, 
or whether the latter relinquished hi 3 
claim over it, is absolutely immaterial 
for the determination of issue 1 in 
the case. It is obvious that the house 
could not, in law, furnish any nucleus 
in the hands of either party for acquisi¬ 
tions made subsequent to the death of 
Udechand so as to clothe them with the 
character of ancestral property : Birdi - 
chand v. Popatlal (37). 

This then being the position, it is un¬ 
necessary to determine what property 
was acquired by Holchand so long as 
he did nob separate from Misrichand 
or from the plaintiffs or to discuss the 
point of time when the separation bet¬ 
ween tho two took place. Even thel 
joint acquisitions of tho two brothers 
without the aid of any income from 
the ancestral nucleus would not make 
the property in their hands ancestral 
property.” It is admitted that what¬ 
ever property Holchand left at his death 
was his separate property. Whether 
it was in its origin his self-acquisition, 
or having been jointly acquired by him 
and Misrichand came to him at the 
partition, is not of any consequence 
for the decision of the present case* 
which rests solely on the plea that 
Kaveribai, a Jain widow, had, by foico 
of immemorial custom, acquried an a so¬ 
lute right of disposal over the property 
inherited by her from her husband be¬ 
cause it did not partake of the chaiac* ci 
of ancestral property of the husband.- 

(3^) [ 1012 ] 8 N. r. R. 82=15 I. O. 933. 

(37) A. I. R. I92G Nag. 3S9=24 N. u. «. 03. 
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The plaintiffs’ learned advocate ap¬ 
peared to bo under a clear misconception 
of law when he tried to argue that, even 
if the property was acquired solely by 
the joint exertions of the two brothers 
without the aid of ancestral .nucleus, 
it would still partake of the character 
of ancestral property if some of it went 
to Holchand at the partition between 
him and Misrichand cr his sons. No 
authority has, however, been cited in 
support of this argument and, in view 
of the clearness of the law on the point, 
it is impossible to accept this contention 
as correct. 

It was next suggested by the learned 
advocate for the plaintiffs that, in the 
absence of any good evidence that Hcl- 
chand relinquished his share in the ance¬ 
stral house, it must be presumed that he 
must have done so by getting its equi¬ 
valent in cash from Misrichand and 
this would form ancestral nucleus in 
his hands so as to clothe bis acquisitions 
with the character of ancestral property. 
In the absence o? any authority in 
support of this contention we ljnd it 
impossible to entertain such 'a violent 
presumption. Instances are not want¬ 
ing where go-ahead members of a joint 
Hindu family, which does .not possess 
any income-yielding ancestral property, 
relinquish their interest hf the'same in 
favour of their more indolent coparcen¬ 
ers and go out into the world to make 
their fortunes. On such evidence as 
there is on record, Holchand seems to 
have possessed such a spirit when he 
left the ancestral house and beg?„n to do 
business on his own account. For the 
reasons given above, in addition to 
those given by the learned Additional 
District Judge, wo hold, agreeing with 
him, that the propeifcy left by Holchand 
at his death was not his ancestral pro¬ 
perty so as to take the same out of the 
purview of the custom set up in the 
present case and successfully established. 
The plaintiffs' appeal must, therefore, 
fail and is dismissed with costs. 

On the appeal of the defendauts the 
only question to be determined is con¬ 
cerned with the ownership of the pro¬ 
perty covered by Sch. A. The plaintiffs 
claimed it as belonging to Holchand’s 
estate, while the defendant alleged that 
it was theirs with the exception of 
item 253, which they said was gifted 
to defendant 1 by Kaveribai in 1918. 
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The finding of the Additional District 
Judge on this point as contained in 
para. 17 of his judgment is against the 
defendant, and Mr. Kotval, who appear¬ 
ed for them in this Court, urged that, 
as it was a perfunctory finding it 
should be set aside in appeal. 

It is perfectly true that the learned 
Additional District Judge has not bes¬ 
towed the* same care and attention in 
sifting the evidence on record and 
weighing the probabilities bearing on 
this point, as he .did in jespect of the 
other questions which arose for decision 
and for the reasons to he given later, we 
agree with the learned advocate for tho 
defendants that this finding must be set 
aside. (Hero the judgment considered evi¬ 
dence on which the Additional District 
Judge had based his landing regarding 
the property covered by Sch. A, and 
concluded). For the reasons given above 
disagreeing with the lower Court, wo 
hold that, excepting the article No. 253, 
all the property in’Sch. A did not belong 
to the estate of Holchand 'but that the 
samo was the personal property of tho 
defendants. We, therefore, accept their 
appeal and order that the plaintiffs’ 
suit, excepting-t he claim for article No. 
253 aforesaid he dismissed with all costs 
in both Courts. 

S.N./r.k. Appeal dismissed . 
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Jackson , A.J. C. 

Xa ra yan Smelt — Appellant. 

v. 

Kesh osa and another — Respondent*. 

Second Appeal No. 24-B of 1929, De¬ 
cided on 30th October 1929, against 
decree of Dist. Judge, Amraoti, 

Evidence Act, S. 92 (4) — Mortgage pro¬ 
viding interest at 2 per cent — Mortgagee 
making entries in his account at 1A per 
cent— Mortgagee is not precluded from 
claiming 2 per cent—Agreement to receive 
1A per cent cannot be proved. 

A mortgage deed was executed on 22rd 
March 1020 for a certain sum payable with 
interest at H per cent per mensem on 15th 
April 1021 and liable in ease of default to 
carry interest at 2 per cent .per mensem. On 
24th March 1023 certain payment was made 
and it was averred after that date, the mort¬ 
gagee ag reed to accept interest at per cent 
in proof of which the mortgagor pleaded that 
*he mortgagee calculated in his books interest 
ao tho rate of 1$ per cent’per mensem. 

}leld . that such calculation of interest iri 
the mortgagee’s bcoks would not bind him to 
accept more than 1 \ per cent per mensem 
and such agreement could not be proved under 


Narayan Singh v. Keshosa 
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proviso (4) to S. 92 : A. I. R. 1914 P. C. 27 
and .1. I. R. 1929 Nag. 191, Dist. [P 236 C 1] 

T. L. Shcodc —for Appellant. 

d/. B . Niyogi —for Respondents. 

Judgment. — The only question 
raised in this appeal relates to interest. 
The plaintiff lias claimed and been de¬ 
creed intorest according to the terms 
of the mortgage-deed. This deed was 
executed on 23rd March 1920 for a 
sum of Rs. 2,000 payable with interest 
at li per cent per mensem on 15th 
April 1921 and liable in case of de¬ 
fault to carry interest at 2 per cent 
per mensem. On 21th March 1923 a pay¬ 
ment of Rs. 1,390 was made, Rs. 400 of 
which was taken towards the payment 
of principal. It is the defendants’ 
case that at the time when that pay¬ 
ment was made, the plaintiff agreed to 
accept interest at 14 per cent per men¬ 
sem. This agreement cannot bo proved 
having regard to proviso (l) to S. 92, 
Evidence Act, but defendant 2 relies 
on 8. 58, urging that the plaintiff has 
admitted the agreement and so no 
proof is necessary. The plaintiff, how¬ 
ever, lias not admitted the agreement 
as alleged by the defendant ; he ad¬ 
mitted a different agreement, namely, to 
accept lb per cent if the balance duo 
was paid off within eight days. It is 
said that in his evidence the plaintiff 
admits an unconditional agreement, but 
that is not the case. In his deposition 
he repeats the condition. 

It is urged that the agreement in 
spite of proviso (4), 8. 92 should be 
hold proved because of tho conduct of 
the plaintiff in calculating interest in 
his books subsequent to tho payment 
of Rs. 1390 on 24th March 1923 at the 
rate of 1^ per cent per monsom. Refer¬ 
ence in this connexion has been made to 
Mahomed Musa. v. Aghore Kumar Ga?i - 
QUli (1) and B. B. Indr a raj Singh v. 
Chaitram (2) ; but in the present case 
there is no room for tho application of 
any doctrine analogous to that of part 
performance. The calculation of in¬ 
terest in the plaintiff’s books cannot 
bind him to accept no moro than lb 
per cent por mensem. The appeal 
fails and is dismissed with costs. 

P.N./r.k. Appeal dismissed. 


(1) A<I. R. 1914 P. C. 27 = 12 Cal. 801 = 12 

I. A. l.(P, C). 

(2) A. I. R. 1029 Nig. 194=25 N. L. R. 131. 
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Mofiiuddin, A. J. C. 

Bahulal —Appellant. 

v. 

Bad rid as J dinar ay an — Respondents 

Second Appeal No. 170 of 1923, Deci¬ 
ded on 13th January 1930, against 
decree of Addl. Dist , Judge, Bilaspur, 
D/- 22nd November 1927. 

Contract Act, S, 25 (3) — Merc acknow¬ 
ledgment of time-barred debt doe* not 
amount to promise to pay and does not 
justify suit on its basis. 

Where tho debtor writes to tha creditor 
acknowledging his liability to pay a debt 
which is ti 1110 -birred but does uot contain pro¬ 
mise to pay, tho writing cannot form tho basis 
of a suit as it does not amount to a now con¬ 
tract: 2 N. L. R. 130 (P.C.) and A. I. R. 1927 
All. 077, Dist. [P 237 C 1] 

J . Sen —for Appellant. 

D. N. Ckaudhury —for Respondents. 

J ud gment.—This appeal arises out* 
of a suit which the plaintiffs Ramesh- 
war E\1 and Pirulal, proprietors of the 
firm Badridas Jainarain, filed on 12th Oc¬ 
tober 1926, in tho Court of tho First Sub- 
Judgo, Bilaspur, to recover Rs. 726 
from Babulal. Tho defendant borrowed 
Rs. 500 on 30th November 1918 and 
executed acknowledgments on 31st Octo¬ 
ber 1921 and llbh January 1925 for 
Rs. 671-9-6 and Rs. 600 respectively. 
He contondod^ihat the debt was barred 
by time and that the suit was not main¬ 
tainable. Tho Court of first instance 
hold that there was no current and 
mutual account between the parties, 
that the sarkat dated 11th January 
1925 for Rs. 600 was executed on account 
of tho loan for R 9 . 500 taken by the 
defendant on 30th November 1928, that 
the defendant had executed a sarkat on 
30th October 1921, for Rs. 671-9-6, that 
the acknowledgment dated 11th January 
1925 could not revive tho debt borrowed 
on 30 bh November 1918 which was 
acknowledged on 30th October 1921 and 
dismissed tho suit. Tho lower appel¬ 
late Court relying on Prahlad Prasad v. 
Bhagtcan Das (l), hold that the writing 
dated 1 1th January 1925 contained 
a promise to pay and was a contracb 
as laid down in S. 25 (3), Contracb Ac , 

and dosroed the claim. _ 

Tho only question which was pressed 

for consideration in this appeal is w ie- 
ther the writing oxocuted by tho appo - 
lant on lltli January 1925 is a contracb 
which will give rise to a fresh cause o 
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action or is only an acknowledgment. 
The entry is as follows: 

“Z). Babulal 600 rupaya anki chhesav baki 
dena raha t miti magh vadi 1 San 19S1 E. sa- 
amjkar baki nikala” 

The lower appellate Court has trans¬ 
lated these words as follows: 

“Signed Babulal balance of Rs. 600 remains 
payable, dated Miti Bagh Badi 1, St. 1S81 
balance found after going through accounts” 

and has held that tho word ' payable 

“moans only one thing, namely that tho 
executant was to pay tho samo in future.” 

The learned pleader for the appellant 
does not accept the translation as correct 
and contends that tho words ' baki dena 
raha M ought to be translated a 3 ' balance 
found due It seems to mo that tho 
words baki dena raha * have been correc¬ 
tly translated in the Court below, and 
indicate that a balance remains to bo 
paid. These words acknowledge tho 
liability to pay but do not contain a 
promise to pay a debt of which the 
creditor might have enforced payment 
but for the liw for tho limitation of 
suits. The words which were written 
|by tho appellant do not contain a pro- 
,mise to pay, and cannot form the basis 
of a suit, because they do not amount 
to a new contract. 

The learned advocate for tho respon¬ 
dents relied on Maniram v. Seth Eup- 
chand (2), Prahlad Prasad v. Bha<j lean 
Das (I), and Illus. (e) contained in S. 25, 
Contract Act. The Privy Council deci¬ 
sion in Maniram v. Seth Rupchand (2) 
related to tho validity of the acknow¬ 
ledgment which was passed within the 
prescribed period of limitation and laid 
down that an unconditional acknow¬ 
ledgment implied a promise to pay, but 
the point at issue in this case did not 
arise for consideration in that case and 
was not considered. In Prahlad Prasad 
v. Bhatjivan Das (i), the facts were 
different. The endorsement which the 
debtor had made in that case contained 
an admission of the correctness of the 
balance found and also contained the 
following words: “Interest at 12 annas 
per cent per mensem." This was con¬ 
sidered by the Judges of the Allahabad 
High Court to be a definite promise as to 
what tho debtor intended to do in 
future. There is no such promise in 
this case and therefore tho Allahabad 
decisio n do es n ot afford__any help in 

?* 1927 A1K G77 = 43 AH. 490. 

(2) [1906] 2 N. L. R. 130=33 C*l. 1047=33 
I. A. 165 (P.C.). 
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deciding this case. I fail to see how 
Illus. (e) given under S. 25, Contract 
Act helps the respondents. It runs as 
follows: 

“A owes B Rs. 1,000 but the debt is barred by 
the Limitation Act. A signs a written promise 

to pay B Rs. 500 on account of the debt. This 
is a contract.” 

It clearly states that there must bo a 
written promise to pay, but there is no 
promise to pay in the writing executed 
by tho appellant on 11th January Ib25. 
S. 25, Cl. 3, Contract Act, refers to a 
promise to pay a timebarred debt, but 
a mere acknowledgment cannot be trea¬ 
ted as a promise to pay a timebarred 
debt. As the writing dated 11th January 
Id —o docs net contain any pro m ise to 
pay, a suit cannot bo based on it The 
decision of the lower appellate Court i 3 
therefore incorrect and is hereby sot 
aside. The appeal therefor 9 succeeds 
and is allowed with costs. The respon¬ 
dents shall pay tho costs incurred by 
the appellant in this Court and in the 
Courts below. The plaintiffs’ suit is 
hereby dismissed. 

p.N./r.k. Appeal allowed. 
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Findlay, J. C. and Macnair, A. J. C. 
Nandlal and others —Appellants. 


T • 


Amboprasad and others —Respondents 

First Appeal No. 135 of 1928. Decided’ 
on 16th December 1929, from judgment 
of Addl. Dist. Judge, Nagpur, D/. 30th 
June 1928, in Civil Suit No. 24 of 199--, 

*e C t Vil J’ Sr* ^ 3 ’ Para ‘ of P-: 

perty under Collector s management — Other 
part can still be mortgaged. 

Where part of the judgment-debtor’s pro¬ 
perty is under the Collector's management in 
execution of a money decree, the judgmont- 
dobtor can validly mortgage the rest of his pro¬ 
perty: Nag. F. A. No. 15-B of 1912; Nag. F 

2 ,, 0/ 191 5 ’ A PP'-l Na 9- E. A. No. 119 of 
1022, Foil. [P 238 C 1, P 239 C l] 

M. B. Bobde and S. T. Bhave —(or Ap¬ 
pellants. 


M. B. Kinkhede and W. B. Puranik — 
for Respondents. 

Judgment.— Tho main facts of tho 
present mortgage suit are clear from tho 
lower Court's judgment and it is un¬ 
necessary to repeat thorn at length here. 
The present four appellants are tho 
minor sons of defendants 1 and 2, Dayal 
and Dharamraj, tho executants of tho 
mortgage deed in suit, and tho main 
question which has boon agitated on ap¬ 
peal concorns, in the present caso, the 




23S Nagpur Nandlal v. 

effect and interpretation of para. 11, 
Soil. 3, Civil P. C. Under the mortgage 
deed, a largo amount of property speci¬ 
fied in para. 3 of the plaint was hypo¬ 
thecated including some six village 
shares. It is common ground between 
the parties to this appeal that, at the 
time of execution of the mortgage deed, 
two parcels of property hypothecated, 
viz., a two anna eight pie share in rnouza 
Jolwadi and a one anna four pie share 
in mouza Wadhona, were under the Col¬ 
lector’s management in execution of a 
mouey decree. The Additional District 
Judge held that the mortgage was, in 
the circumstances, void as regards these 
two village shares but valid as regards 
the rest of the property included in the 
mortgage deed. It is this view which has 
been strenuously contested on appeal. 

The advocate for the appellants has 
suggested that, in view of the phraseo¬ 
logy of para. 11, Sch. 3, Civil P. C., it 
necessarily follows that the mortgage 
deed was as a whole void. In this con¬ 
nexion wo have been referred to the 
words: 

“so long as the Collector can exercise or per¬ 
form in respect of the judgmsat-clebtor’s im¬ 
movable property,” 

and we have been asked to hold that it 
is immaterial whether, as a matter of 
fact, tlie Collector had attached the 
whole of the immovable property cr had 
only attached, as was in reality the 
case, two parcels out of that property. 
It has been suggested in this connexion 
that the decision of Kotval, A. J. C., in 
Gangaram v. Ramgopal (L), does not, in 
reality, decide the question at issue in 
this case, hut the remarks of the learned 
Judge at p. 133 thereof clearly do not 
support this contention. Similarly’ the 
decision of their Lordships of the Privy 
Council in Gam ishankar Balmukund v. 
Chinnumiya (2), is in no way conclusive 
of this question in the direction sugges¬ 
ted on behalf of the appellants. A re¬ 
ference to the judgment of Batten and 
Stanyon, A. J. C's., in Gaurishankar v. 
Chinnumiya (3), will show that those 
learned Judges took precisely' the oppo¬ 
site view from that which has been 
urged here for our acceptance. A simi- 
l ar view was taken by Batten, A. J. C., 

(1) A.I.tt. 1922 Nag. 243=18 N.L.H. 131. 

(2) A.l.R. 1918 P.C. 1G8=!G Cal. 193=11 
N.Lt.R. 181=45 I.A. 219 (P.C.). 

(3) First Appeal No. 15-B of 1912, decided on 
20th April 1913. 
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in Selii Lax midland v. Ml. Chitiabai (4), 
and we agree with his conclusions in 
this connexion. We are of opinion, how¬ 
ever, that the reasoning of Baker, J. C., 
and Hallifax, A. J. C., in their judgment, 
in Bahrain Singh v. Mohammad Abdul 
Sattar (5), is conclusive on this point 
and we propose to reproduce here the 
essential part of that judgment: 

The matter of the competduoy of the appel¬ 
lants to alienate their property at the time 
the mortgage was executed has next to bo con¬ 
sidered. The rulings quoted in tho judgment 
of the lower Court, which tho learned Judge 
seems to have felf reluctance in following,, are 
hardly required as authority for the proposi¬ 
tion that if the Collector deals with the atta¬ 
ched property only under para. 1, Sch. 3, and 
takes no action and begins no proceedings 
under para. 2, he can exercise or perform any 
of the powers or duties conferred or imposed on 
him by that schedule only in respect of that 
part of the judgment-debtor’s property that is 
under attachment. To give the more extended 
meaning to the word “can” which the learned 
Judge thinks it ought to bear, would result in 
over}' person whose estate includes any revenue 
paying land being incompetent to transfer any 
portion of his whole estate without the writ¬ 
ten permission of the Collector, if there hap¬ 
pened to be a decree outstanding against him. 
The Collector could ia that sense, exercise the 
powers conferred by S3h. 3 against him, if pro¬ 
ceedings for that purpose were properly insti¬ 
tuted. But he cannot exercise even the powers 
he is given by para. 1 till proper proceedings 
have been instituted before him by a civil 
Court, and similarly he caunot exercise the 
powers conferred by para. 2 till he has insti¬ 
tuted proper proceedings for that purpose him¬ 
self. If there wore any room for doubt on this 
point it would bo set at rest by the three men¬ 
tions of a 'part of the property’ in para. 2 (1) 
which would be futile and meaningless if that 
paragraph meant what the learned Additional 
District Judge thinks it does and the appel¬ 
lants ask thi9 Court to hold it does.* 

It is clear then that tho appellants were not 
incompetent to mortgage the three villages 
which were not under attachment.” 

We may* once more point out that, if 
the interpretation we have been a9ked 
to put on para. 11, Sch. 3, wore a correct 
one, tho express mention, in the first 
subparagraph thereof in throe places, 
of “part of the property” would be 
utterly' unmeaning and inconsistent. At 
the moment tho mortgage was executed, 
tho Collector, having deliberately chosen 
to proceed against only a part of the 
judgment-debtor’s property', was not in 
a position to proceed against the pro¬ 
perty which, it is now urged, should also 
be field to have been improperly_ hypo* 

(4) First Appeal* No. 2 of 1915, decided ou 

11th May 1916. , . ' 

.. (5) First Appeal No. 118 of lJi'2, decided on 

31st January 1924. . * 
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thecafced. Wo see no reason, therefore, 
bo differ from these and other earlier 
decisions of thi3 Court on the point and 
we are of opinion that the Court below 
was correct in the view it has taken on 
this question. 

The next point urged is that the rate 
of interest stipulated for in the mort¬ 
gage deed was unconscionable or penal 
and should bo relieved against. The 
terms in question were that the debt 
was to be repaid in four years with com¬ 
pound interest at Rs. 1*2-0 per cent 
per mensem. Tho interest was to bo 
payable year by year during these four 
years. No authority whatever has been 
produced in favour of this contention. 
The rate of interest is by no moans an 
oxcoptionally high one and we can find 

no ground whatever for interference in 
this matter. 

The next point urged is that if, as 
hold by the lower Court, the mortgage 
operated on some of tho mortgaged pro¬ 
perties and not on others, a proportion 
of the mortgage debt could be recovered 
and that a rateable abatement should 
be allowed. Again, wo are unaware of 
any authority for such a view. Here 
the parties apparently bona fide and by 
mutual mistake included, in the hypo¬ 
thecated property, two items which tho 
mortgagors were incompetent to hypo¬ 
thecate. All that can happen, therefore, 
is that those two items are struck out 
just as if they never had existed. In 
such circumstances, it would indeed bo 
a curious and inequitable incident if the 
mortgagees wore to bo entitled only to 
a proportion of the money advanced, 
that proportion to be arrived at by 
ratoably abating tho principal amount 
according to tho value of the itom 3 of 
security which were found to have been 
in validly hypothecated. No authority 
foi tho proposition has been advanced 
and wo are unable to entertain it. 

Tho last point urged on behalf’of tho 
appellants is that rnalik makbuza fields 
4J and 06 of mouza Wadhona have 
been ordered to bo foreclosed. These 
fields are included in the one anna four 
pio share of tho village which, it has 
been found, was invalidly mortgaged. 

I his was undoubtedly incorrect and tho 
counsel for the respondents has admit¬ 
ted the fact. Tho decree of tho lower 
Court will, therefore, bo amended by 
oxcluding these two fields therefrom. In 


other respects, the appeal fails. As we 
believe that the petty matter, on which 
the appellants have succeeded in this 
Court, could easily have been rectified 
otherwise, we are of opinion that they 
must bear all the respondents’ costs in 
this Court. W e order accordingly. 

Costs in the lower Court also as already 
ordered. 

P.N./r.K. Order accordinql v. 
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Mohiuddin, A. J. C. 

Secy, of S/ate —Applicant. 

v. 

Siu(/hcii Kundanlal — Non-Applicant. 

Civil Revn. No. 305 of 1929, Decided 
on 2 1 th January 1930, against decree 
of Small Cause Court -Judge, Sau rt or 
D/- 29th April 1929. ° * 

Railways Act, S. 72 — Consignment lost in 
transit on route of which there were fre¬ 
quent thefts from running trains, railway 
not taking special precaution to avoid same 

Railway company i6 liable to pay com¬ 
pensation. 

Where it appears from evidence produced in 
the case that thefts from running trains were 
frequent in tho section through which tho 
particular waggou in question passed at night, 
and in spite of such thefts precaution to pro¬ 
vent fcueh theft was not taken by the railway 

authorities, the railway company *is bounJ to 

compensate the consignor for the consignments 
stolen while in transit: A.I.It. 1023 Nan. 73 
Lei. mi; A.I.R. 1029 Nay. 315; and A.I.R. 192s 
Lah. 837, R.f. [ P 240 C 1] 

A. 1 . KJiare and \V, B. PendharJcar — 
for Applicant. 

ri G°kliale for Non-Applicant. 

Order. This is a revision application 
under S, 25, Small Cause Courts Act, 
against the decree dated 29th April 1929 
passed by Mr. O. P. Misra, Judge Small 
Cause Court, Saugor. In this case plain¬ 
tiff sent 275 tins of ghee to Bombay on 
5th January 1928, and out of tho tins so 
sent, eight tins wore stolen between 
Nandgaon and Igatpuri. Tho lower 
Court held that tho defendant railway 
company's servants wore negligent and 
decieed plaintiff s claim. The appli¬ 
cant’s pioador cited Harakchand v. Secy, 
of State for India (1) and Secy, of State 
v. Ghanaya Lal Sri Kishan (2) and con¬ 
tended that there was no wilful neglect 
on tho part of tho railway company 
so as to make it liable for tho loss suf-' 
ferrod by the consignor. In Harakchand 

fnr ImUa t,ie Plain- 
tiff had failed to p rove wilful neglect 

K . vs- 1929 Nft S- 315^ - 

(2) A.I.R. 1929 Inh. 837=10 Llh 32b 
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and in Secy, of State for India v. 
Ghanaya Lai Sri Eishan ( 2 ) the plain- 
titT had failed to show that the practice 
of sealing waggons had been proved to 
bo an inadequate safeguard. These 
cases do not afford any assistance in the 
decision of this case. In this case it 
appears from the evidence produced in 
the case that thefts from running trains 
are frequent in the section through 
which the waggon in question passed at 
night and in spite of these thefts, suffi¬ 
cient precaution to prevent such thefts 
was not taken. The applicant, as pointed 
out in Botoolal v. G. I, P. By, Co. (3), 
ought to have shown that it took other 
jsutlicient precautions which would avert 
or prevent the consequences of such 
neglect. As this was not proved, the 
applicant was bound to compensate the 
consignor, and the compensation must 
include a reasonable rate of interest. 
Under these circumstances, I see no rea¬ 
son to interfere. The application is 
dismissed with costs. Pleader’s fees 
Rs. 15, 

v ZiLlSi_ Application d ismi ssed . 

(3) A.I.R. 1928 Nag. 73=23 N.L.R. ISO. 
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Macnair, A. J. C. 

T Hear a m — Appellant. 

v. 

Okar —Respondent. 

Misc. Appeal No. 44 of 1929, Decided 
on Gth February 1930, against order of 
Sub-Judge, First Class, Balaghat, D/- 
20th August 1929. 

Civil P. C., O. 34, R. 3—Court declining 
to extend time and molting preliminary 
decree final — Interlocutory order declining 
to extend time cannot be appealed against. 

Where after preliminary decree is passed, 
an application is mado for extension of timo 
but the Court refusing to grant timo makes tho 
preliminary decree final, no appeal lies against 
tho order declining to oxtond time, because 
after a dispute has been finally sottlod by a 
decree, that decree cannot fco ignored by filing 
an appeal against tho intorlocutory order- 

1920 C * ° 3 ’ Rel ' on - - 
1921 Cal. 109 ; 37 Mad. 29 and 30 All. 532, 

Re L [P 240 C 2] 

o. K. Ghosh —for Appellant. 

F. S. Kotval and A. V . Khare —for 

Respondent. 

Judgment. —By an order dated 5th 
September 1929 the trial Judge refused 
to grant time and mado a preliminary 
decree final. In this Court an appeal 


is filed against the order declining to 
extend timo. I do not see how, after 
a dispute has been finally settled by a 
decree, this decree can be ignored and 
an appeal filed against an interlocutory 
order. I have been referred to certain 
lulings regarding appeals against pre¬ 
liminary decrees filed after final decree 
w as passed : Eulada Prasad v. Bama- 
nand Patnik (l), Lakshmi v. Maru Devi 

(2) and Eanhaiya Lai y. Tribeni Sahai 

(3) . The point discussed in these rul¬ 
ings has been set at rest by a judgment 
of the Privy Council in Joicad Hussain 
v. Gendan Singh (4). Tho only decree 
which can be made final is .the decree 
of an appellate Court if an appeal is 
filed and decided. It follows that a 
decree purporting to make final some¬ 
thing which no longer exists is nullity. 
The decree I am considering cannot be 
considered a nullity merely because at 
tho time it w T as passed it w r as still pos¬ 
sible to appeal against an inteilocutery 
order. 

In the case I am considering the 
order refusing time is part of the order 
which directs that the decree should be¬ 
come final. The result of the order is 
that a final decree was passed and in 
appeal this decree must bo challenged. 

I add that tho appeal would have failed 
on tho merits. There is nothing to 
show that the appellant told his pleader 
that lie had almost completed tho 
arrangement for raising the amount and 
desired a few days time. Tho affidavit 
of tho pleader states only that he was 
given vaguo information that his client 
w T as -arranging for money. Almost all 
defendants who ask for timo make such 
allegations, and it is not material whe¬ 
ther tho pleader conveyed this infor¬ 
mation ' to the Court or not. Tho 
defendant mado no application for timo 
before tho due date and subsequently 
was given time. The appeal is dis¬ 
missed as incompetent. Costs on the 
appellant. Counsel’s foe Rs. 30. 

S.N.R.K. Appeal dismissed . 


(1) A. I. R. 1921 Cal. 103=48 Cal. 1036. 

(2) [1914] 37 Mad. 29 = 12 I. C. 6C4 — 21 

M. Tj. J. 1069. _ — 

(3) [1914] 3G All. 532=24 I. C. 827=12 A.L.J* 

876. 

(4) A. I. R. 192G P. C. 93=6 Pat. 24=53 I. A- 

' 197 (P. C.J. 
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Subhedar, A. J. C. 

311 % Bhuribi —Appellant. 

v. 

Bahmatbi and others —respondents. 

Second Appeal No. 28 of 1028, Deci¬ 
ded on 19th December 1920, against 
judgment of Dist. Judge, Nimar, D/- 
22 nd November 1027, in Civil Appeal 
No. 41 of 1927. 

Limitation Act, Art. 18 2 — Execul ion of 
decree conditional on payment of certain 
amount to judgment-debtor — Still applica¬ 
tion for execution without payment is valid. 

Where payment of a certain amount fcotlio 
judgment- debtor is a condition precedent to 
the making of the application for execution, 
an application made without fulfilling tint 
condition is still valid. Tda fact tint the 
application is dismissed for non-fulfilment of 
the condition is for purposi of limitation im¬ 
material. 34 Bom. ISO, BaI. on. [L> 211 C 2] 

Firfa'nisain - for Appellant. 

Abdul IiaraJc— for Respon lonfcs. 

Judgment. EMiis is an appeal by a 
udgmont-debtor arising out of execution 
proceedings. The facts are shortly 
those: In Civil Suit No. 101 of 1020 the 
respondent decree-holder hid claimol 
possession of certain properties after 
partition. The last decree in the suit 
was passed by this Court in second 
appeal No. 2*32 of 1922 on 5th April 
1923 and it directed that the 

plamtifi’a claim to get 19 U4th share is 
subject to the payment of Rs. 131-15-1 as o^r 
proportiontae share of the dower debt.” 

The first application for execution 
was made by the plaintiff decree-holder 
on 11th August 1923 without making 
any deposit of Rs. 1:31.15-1 for payment 
to the defendants judgment debtors. On 
utb April 1921 tbo executing Court 
dnoctcd tbo plaintiff decree-holder to 
pay the amount by a certain date ; but 
he novel- paid tbo amount and tho appli¬ 
cation was dismissed for dofault of the 

nn 7i\ n' ,0irl , nC0 0n l2th -July 1924. 
On 17th December 1920 a fresh apnli- 

cation was made by tho plaintiff decree- 
holder for execution. B ut it wa3 con . 

tondo.l by the judgmont-debtors that 

tho application was barrod by timo 
because .t was filed more than throe 
years after the passing of tho decree by 

* ,0 f w?\ M° U,t - Tlle decree.holder 
stated that tho application was within 
timo because of tho first application for 

execution which was mado‘by her on 

11 th August 1921. Tho judgment- 
debtors replied that that application 

1930 N/31 * 32 


was not an application in accordance 
with law because it was not accompa¬ 
nied with tho deposit of the amount: 
that tho decree-holder had to pay to 
them. 

Both the Courts below have held that 
tho present application was within time 
because tho first application was in 
order. It is contended hero that the 
payment of money by the decree-holder 
in respect of tho dower debt was a 
condition precedent to the making of tl o 
application. In other words that un¬ 
less tho application was accompanied 
by tho deposit, tho application was not 
in aecoidance with law and no execu¬ 
tion could issue. Tile terms of this 
Court's decree, however, do not ‘favour 
the interpretation sought to lie put 
upon them by the appellant. As 1 read 
tno decree it simply means that posses¬ 
sion of tho property that may fall to 
the plain till’s share after partition shall 
not be undo over to her unless die paid 
the amount of Rs. 131-15-1 to the judg¬ 
ment-debtors. It does not restrict the 
light of oho docree-holder to present an 
application for execution *of the decree 
for the pur pose 3 of effecting tho parti¬ 
tion of tho common property and ascer¬ 
taining hoi share unless it is accompa¬ 
nied with a deposit. 

But assuming thab'the payment of the 
amount was a condition presedent to the 
making of tho application, tho first 
application was still valid in spite of 
tho fact that no deposit was made. \b 
p. 1005 of his Luv of Limitation, Edn. 
4, ^Ii. Rustomji observes as follows : 

If execution of a decree is conditional on 
prior payment (bv the decree holder) of court- 
fees or (in case of a redemption suit) of the 
m rtgage-debt or on discharge bv tho decree- 
uoilier of an inejm branco, in such ciscs a r 
application bv the decree-holder for execution 
wituout fulfilling the condition is nevertheless 
in accordance with law, it being open to the 
Court, on such application, to order execution 
on previous-compliance (by tho decree-holder) 
oi tlie condition imposed by the decree. The 
fact that tho application is dismissed for non- 
fulfilment of tho condition is for purposes of 
limitation immaterial.” 


mu iaccs in ixair t uf)ai 


. yv nan s v 

Pranjivan Latch anil (1) were move 01 

loss analogous to those of tho present 
case anti there it was hobl tbit the 
application without tho necessary depo- 
s.t was valid. For tho reasons given 

(l) lIr! ** Bom - ‘83=5 1. G. 001 = 12 Bofrf. 
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above the second 
dismissed with 
Rs. 20 . 

i\n./r.k. 


Gobarya V. Emperor (FB) (Jackson, A. J. C.) 


appeal fails and is 
costs. Pleader’s fee 
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Full Bench 

Findlay, J. C., Macnair and 

SUBHEDAR, A. J. C’s. 

Gol ary a and others — Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Appeals Nos. 215, 2LG and 
2 LS of 1929, Decided on 13th March 
1930, from order cf Sess. Judge, 
Hoshangabad. 

& (a) Evidence Act, S. 30 — (Per Full 

Denc-t) If there is any other relevant mat* 
ter implicating co-accused, Judge can con¬ 
sider confession along with that matter 

ubhedar, A . J. C.)— Such confession can 
only be used when other proved facts fail 
by narrow margin to justify conviction. 

The self inculpatory* confession of an ac¬ 
cused implicating bis co-accused is fact upon 
which alono the conviction of his co-accused 
cannot b3 legally based. Nor can such a con¬ 
fession even if it be corroborated by other evi¬ 
dence which is insufficient by itself to sustain 
the conviction of the non-confessing •co-ac¬ 
cused form a legal basis for his conviction. 

[P 251 C 1] 

I er Full Dench .—But if there is any other 
relevant matter implicating the co-accused the 
Judge is permitted by S. 30 to consider confes¬ 
sion along with the sai'l matter and as a result 
of such consideration to convict the accused. 

(Per Subhedar, A. J. C.) Such confession can 
bo legitimately used to corroborate other evi¬ 
dence and oven to supplement the same in those 
exceptional cases in which without such aid 
the other evidence falls shert by very narrow 
m \rgin of that stindard of proof which is re¬ 
quisite for a conviction. [p 251 C 1] 

Where the other evidence was to the oUect 
that the accused were seen going on tho night 
of the mufdor towards the placo where too 
deceased lived and that there was general 
enmity between the accused and tho deceased 
the ovideuoo is insufficient to justify conviction 
of the non-confessing co-accuscd : 24 W , R 4 2 
Cr t and 9 C. P. L. R. 35 Cr., Ajtpr: A. /' R 
1'JiG All. 377, Rcl. on; other case law discussed .* 

(b) Evidence Ac*, S. 3 — Evidence. 2 ^ ^ ^ 

1 or Macnair, A.J.C .— l’ho word ‘evidence” in 

tbo Act signifies only the instruments bv moans 
of which relovant facts are brought before tho 
ourt, viz., witnesses aud documents and by 
moans of which the Court is convinced of those 

[P 251 C 1] 

(c) Evidence Act, S. 30 —Scope. 

Cf. — When S. 30 lays 
down that tho Judge may consider a fact in 
certain circumstances it plainly declares that 
act to bo rolovanfc in those circumstances. 

(A\ c" • j [P 253 C 1] 

(d) Evidence Act, S. 30— (Per Full Dench) 

v.ourt can exclude confession by accused 


j altogether from consideration against 
’ !«M U ‘th d J Per *f“ C,lair ,: A : J - C ) ,l ‘“"not be 

«»id that word may - gives Court right to 
exclude confession from consideration. 

Per Full Bench.— Court has discretion to ex- 
cludo a confession by an accused altogether 
from consideration against the co-accused if it 
s so disposed Per Macnair, A. J. C. —The 
use of the word may” does not show that every 
confession is of very small-value against a co¬ 
accused. It cannot bo said that the word 
may gives tho Court right to exclude the 

confession from consideration if it is so dis¬ 
posed. Tho Judge is given a discretion but tho 
discretion must be exercised in a judicial man¬ 
ner; if the confession would help in arriving 
at a decision that the accused is guiltv be 
must do so. [P 252 C 9, p 253 Cl] 

E. J . Kedar for Applicant. 

T . Dose for Opponent. 

Judgment 

Jackson, A. J. C. — Five persons have 
been convicted of murder and four of 
them have been sentenced to death. 
Gobarya, his wife Kashi, his son-in-law 
Sibaram, and one Budhia are those who 
have been sentenced to death, and Asa- 
ram, Gobarya’s son, has been sentenced 
to transportation for.life. The person 
hold to have been murdered is Fadal, 
brother of Gobarya. 

On 21 st August 1929, Fad al’s body 
was recovered from a well near the 
ghana in which he had been living, and 
the medical evidence is that he died 
Irom strangulation. Sitaram, one of ti e 
accused, who admits his guilt, has des¬ 
cribed how he and the othor accused 
came to strangle Fadal and throw tho 
body into tho well. It appears that 
there was ill-will between Fadal on the 
one sido and Gobarya and his wife on 
tho other on account of a partition 
which had recently taken place. As a 
result of that partition Gobarya had to 
pay somo money to Fadal, and on 20th 
August ho asked Sitaram to tell Gobarya 
and Kashi that I 10 wanted tho money. 
Kashi, who appears to havo resented the 
fact that Fadal, who was a childless 
widowor, shared equally at tho parti¬ 
tion with her husband, suggested that 
Fadal should he killed and all dispute 
thus ended. Sitaram was cajoled into 
taking a part, and all tho five accused at 
night wont to tho ghana of one Sojar in 
whoso employ Fadal was aud there, 
while Gobarya sat on Fadal s chest and 
Kashi, Asaram and Budhia helped 
to hold him, Sitaram passed a rope 
twice round Fadal’s nock, and Gobarya 
and Sitaram pulling on the ends cf 
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the rope strangled him. His body 
wa3 then carried to the well and 
thrown in after a blow had been struck 
on the head with a stone to make it 
appear that Fadal had been killed by 
accident in failing into the well. The 
bucket and rope of the well were thrown 
in after him, and two utensils were 
brought and left near the well to help 
the suggestion that Fadal had fallen in 
by accident while drawing water. 

Sitaram made a confession to a First 
Class Magistrate on 2nd October 1929 
to the above etTect. He repeated his 
story to the committing Magistrate on 
23rd September 1929, although on IGth 
September 1929 ho is recorded as 
having declined to accept the conditions 
on which he could become an approver, 
lie again repeated his story before the 
Sessions Judge, and in the Sessions 
Court he put in an application asking 
for a pardon, but this on the opposition 
of the other accused and of the prose¬ 
cution was rejected. It is only in his 
grounds of appeal to this Court that he 
has put forward the plea that he was 
threatened by the police and tu¬ 
tored to tell the story implicating him¬ 
self and the other accused, with a 
promise that, if ho did so, ho would bo 
made an approver and acquitted. I am 
unable to accept the argument put for¬ 
ward on his behalf to show that his 
confessions were not voluntary and not 
true. Although his application was 
rejected by the Sessions Judge, ho had 
been given an opportunity of becoming 
an approver in the Court of the com^ 
mitting Magistrate and he refused it for 
reasons which are not obvious. Never¬ 
theless, the fact remains that until 
after his conviction ho told the same 
story on threo ditTorcnt occasions and 
when ho was called upon to plead to 
the charge before tho Sessions Judge 
his plea was one of guilty. It seems to 
mo impossible to hold otherwise than 

that Sitaram was a party to tho murder 
of Fadal. 

As regards tho other accused, it is ar¬ 
gued that there is no evidence against 
them but Sitaram’s confession and that 
there can bo no conviction on tho confes¬ 
sion of a co-accused alone. The confession 
of a oc-accused is certainly not evidence 
within tho meaning of tho definition of 
that term in S. 3, Evidonco Act ; but it 
is a matter which can bo taken into 


consideration under S. 30, and must ha 
included in the matters before the 
Court that under S. 3 are to bo taken 
into consideration before a fact is hold 
to be proved or not proved. It has thus 
the practical eftoct of, and can he most 
conveniently referred to, as evidence. 
The question, however,arises whether ic 
is substantive evidence or meredv evi¬ 
dence that can lend assurance to other 
evidenco incriminating tho co-accused. 
It seems to me that such a confession 
being admissible under S. 30 must he 
regarded as substantive evidence if it 
clearly implicates the other accused in 
tho crime, and that it cannot be treated 
merely as corroborative of facts other¬ 
wise proved, which would make S. 30 a 
mere nullity. 

That is the view taken by Hallifax, 
A. J. C., in SapJcu v. Emperor A. /. 2?. 
1922 Nagpur 116. lie sums up his 
review of tho case law on the subject in 
the following paragraphs : 

“ 10. Against tho proposition that tho con¬ 
fession of a co-accused can bo used as a piece 
of substantive evidenco and that wo may .-tart; 
with it as a basis, proceeding to enquire how 
far it is corroborated, wo have, therefore, tho 
dictum of Stevens, J. C.. in Empress v. Karim 
Dux (1 ^ that of Ainslie, J,. in Empress v. 
Ashootosh Chuckcrburthy (2) which on exami¬ 
nation works out very nearly to laying down 
rule touching tho credibility of evidonco ' of 
which Heaton, J., 9p?ak3 in the passage quoted 
abovo, the judgment of the Madras High Court 
in G iddiyad u v. Emperor (3) which rests en¬ 
tirely on authority to which I cannot refer, 
and tho dictum of Jenkins, C, J., in Emperor v. 
2\oni Ctopal Gu/ta JO, which apparently was 
not followed by Fletcher, J., in Emperor v 
Da bar Ali (5). 

11. On the other hand, wo havo reasoned 
and to my mind convincing judgments by 
Knox, J.. and Richards, J. in Emperor, v. 
Aehri ((’>), by a Bench of this Court in Emperor 
v. Malhari (7) by Heaton, J., Maclood, C. J., 
concurring, and, on this point, Shall, J., 
not dissenting, in Ganyapa Kardi pa v. 
Emperor (8). To theso I might add tho 
reasoning in tho judgment of tho learned 
Sessions Judgi (Mr. F. K. Body) which is 
published as an annexure to Ganyapa Kar - 
depa v. Emperor (K). There is also tho judg. 

(1) (1896] 9 C. P. L. U. 37 Cr. " 

(2) [1879] 4 Cal. 483=3 C. L. R. 270. 

(3) (1910] 33 Mad. 4G = 9 Cr. L. J. 4C4 = 1 
I. C. 867. 

(4) [1911] 38 Cal. 559 =12 Cr, L. J. 2SG = 10 
I. O. 582. 

(5) [1915] 42 Cal. 789=16 Cr. L. J. 321 = 28 
I. O. 657. 

(6) U907] 29 All. 434 = 5 Cr.L, J. 3G0 = (19O7) 

9 rirninal A PP*al No. 38-B of 1911. 

(8) [1914j 38 Bom. 156 =14 Cr. L. J. 625 = 21 
I. C. 673. 
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rr.onfc of Garth, C. J. in Empress v. y(s- 
hootosh ' ChiicJcerbutty (2j, -and indeed the 
unanimous decision of the Full.Bench in that 
'•ase that such a statement is substantive ovi- 
denc3. I havo not mentioned tho Allahabad 
cate of Queen-Empress v. Nirmal Das (9) nor 
the Bombay caso of Queen-Empress v. Khandia 

(10) as they :nuy -both bo taken as overruled 
by the later decisions quoted. In auy case, 
the reasons stated in tho later rulings appear 
to mo much more convincing. I concur en¬ 
tirely in the views expressed by tho Allahabad 
High Court in Emperor v. Kehri (G) and by 
Heaton J. in Ganyaqa Kardepa v. Emperor (s), 
nnd hold that in this caso the confession mado 
by Shrawan can be treated as substantive 
evidence against Sapku Patil, and if it is 
found to bo credible, because it is sufficiently 
corroborated by other evidence or matters 

W 

proper for consideration, Sapku Patil can bo 
convicted on it.” 

lb is true that two other Judges of this 
Court disagreed with tho view stated 
in that case, but I do not find their 
reasoning convincing. There was, how¬ 
ever, agreement upon one point and that 
is that oven if the confession of a co- 
accused can be treated as substantive 
evidence, it cannot by itself bo made a 
basis for conviction of tho other ac¬ 
cused. In tho present case there is 
corroboration of Sitaram’s story as re¬ 
gards tho throwing of the body into tho 
well and the steps taken to make it 
appear that the death was accidental. 
There is also the evidence of Sarjurarn 
(P. W. 5) ’who met ‘Sitaram early in 
the morning after the murder returning 
to his own village from Dahua where the 
murder was committed. But such cor¬ 
roboration helps to implicate nobody 
but Sitaram. As regards Gobarya and 
Kashi, tho corroboration of Sitaram 
consists of the evidonco to show the ill- 
will that existed between Fadal and 
his brother and sistor-in-law and of tho 
evidence of Salak (P. W. 7) who on tho 
night of tho murder saw five persons, 
of whom Gobarya. Kashi, Sitaram and 
Buddhia were four, going towards the 
ghana whoro Fadal lived. Tho question 
is whether this corroboration is suffi¬ 
cient. I am satisfied that Sitaram took 
part in tho murder; ho could not havo 
committed it alono; tho motive for tho 
murder was nob his but Gobarya’s and 
Kashi’s; and, when it is proved that 
Gobarya and Kashi woro soen on tho 
night of tho murder going with Sitaram 
towards tho residence of tho deceased, 
it seems to mo impossible not to hold 

(9) f 1900] 22 All. 44*5=11900) A. W. N. 1G9. 

(10) [1691] 10 Bom. GO. 


that Gobarya and Kashi were among 
the persons who committed tho murder. 
Similarly, in the caso of Buddhia there 
is some evidence of enmity between 
him and Fadal which would make it 
probable that lie would he willing to 
assist Gobarya and Kashi, and when 
lie too was seen among the five persons 
going towards the ghana, it seems to 
mo that his guilt also is manifest. My 
view is that tho convictions and sen¬ 
tences of Sitaram, Gobarya, Kashi and 
Budhia he upheld. As regard Asarain, 
there is no corroboration of Sitaram’s 
confession and in my opinion he ought 
to he acquitted. 

Mohiuddin, A. J. C . — I have read 
the opinion which my learned brother 
has recorded in this case, and I agree 
with him, for reasons recorded in para 3 
of Bis opinion, that Sitaram was a party 
to the murder of Fadal. I would there¬ 
fore confirm the conviction and sen¬ 
tence in Sitaram’s case and dismiss his 
appeal. Regarding the other four co¬ 
accused Gobarya, Kashi, Buihia and 
Asaram, there is no direct evidence of 
their complicity in the murder of Fadal 
except the confession of the co-accused 
Sitaram, and the question fgr considera¬ 
tion therefore is whether the confession 
is substantive evidence or merely a 
matter that can bo taken into considera¬ 
tion, to lend assurance to other evi¬ 
dence incriminating the co-accused* 

S. 30, Hvidonce Act, is an exception to 
the rule of English law that a confes¬ 
sion by an accused can be considered 
against others who may he tried along 
with him and was introduced into tho 
Evidence Act in 1S72, for the first time* 
Glover, J., in Queen v. Jaffir Ali 
(11), (at p. 01) made the following ob¬ 
servation about this section: 

“Section 30, Act 1 of 1S72, intrcduMng as 
it docs an entirely new, and, I am inclined to 
think, rather dangerous - clement in the con¬ 
duct of criminal trials, ought to be construed 
with great strictness,” 

and Phoar, J., in Queen v. Sadhu A lun- 
daul (12), characterized it as danger¬ 
ous material.” 

Tho confession of an accused is not 
evidence within the moaning of that 
word .as defined in S. 3, Evidence Act, 
but is a matter which can he taken into 
consideration by the Court, that i_is 

(11) 19 W. U. Cr. 57. 

(12) 21 W. K. Cr. 09. 



1930 Gobary a ▼. Emperor (FB) (Mohiuddin, A. J. C.) Nagpur 245 


an element in the consideration of all 
the facts in the case. It cannot be put 
on the same footing as the ovidonco of 
an accomplice who has become an ap¬ 
prover, because his statement cannot bo 
tested, developed, and explained by 
cross-examination .and is not given on 
oath. Accomplice evidence has boon 
made admissible under S. 133, Evidonco 
Act, and we iind in Illus. (b), S. 114, 
Evidence Act, the rulo of caution and 
prudence where it is declared by the 
legislature, that an accomplice is un¬ 
worthy of credit, unless he is corrobo¬ 
rated in material particular 7 . But as 
the confession of a co-accused is not 
evidence bub.is only a matter which 
has beon made admissiblo for considera¬ 
tion, it cannot he treated as substantive 
evidence ‘and no amount of corrobora¬ 
tion of that matter can put it on the 
same basis as the evidenco of an accom¬ 
plice. I am therefore of opinion that 
the confession of a co-accused, not being 
evidence, is only a matter which can be 
taken into consideration if there is 
other evidence in tho case to lend assur¬ 
ance to that evidence, and cannot form 
the basis of a conviction, oven though 
there may bo corroboration of tho state¬ 
ment of the co-accused. 

I am fortiQed in thi9 view by tho only 
published decision of this Court, which 
is contained in Empress v. Karim Bar (l) 
an 1 runs as follows: 

‘‘Section 27, Evidence Act, then, his no 
replication to the ca?o, but, as I have siH, 
S. 30 does apply. At the same time the con¬ 
fession of a cc-accused U3od under the provi¬ 
sions of the latter section stands on a perfectly 
different footing from the testimony of an 
accomplice. The latter is substantive evidence 
Sn tho strict ssnse of the term, a conviction 
may legally proceed upon it without corrobo¬ 
ration, though the general practico of the 
Court is to require corroboration, because a 
presumption naturally arises against such evi¬ 
dence from its tainted character. Whether 
corroborated or uncorroborated it may form 
tho basis of a conviction. It is entirely other¬ 
wise with tho confession of a co-accused. It is 
not in itself substantive evidence and wc may 
no* start with it as a basis, proceeding to on- 
quire how far it is corrol>oratod. It can be 
used only in a subsidiary mannor in connex¬ 
ion with the substantive evidence adducod in 
the case." 

This point was considered by a Bench 
of this Court, consisting of Batten and 
Stanyon, A. J. C’s., in Emperor v. Mai- 
Lari (7), and tho relevant portion of 
their judgmont'runs as follows: 

The question then remains how far wo 


should act on it. Wo think that since wo be¬ 
lieve it to be the truth both as to what was 
deno and as to tho identify of the persons 
doing it, we are hound to use it as establishing 
tho guilt of all the -accused. A good deal has 
been written and said about the scope of S. 30, 
Evidouco Act, 1872, and some of the earlier 
published decisions on the point would mike 
the confession cf an accused something less 
than evidence against his accomplice jointly 
tried with him tor the same offence, so that no 
conviction of tho latter could be sustained 
thereon if the other evidenco would be in¬ 
sufficient to prove his guilt. We are unable 
to take this view. We do not think it was the 
intention of fclio logisUture that S. 30, should 
provide a mere superfluity, to bo used only in 
cas-s already established by other evidence. 
Tho later view that a statement admitted under 
S. 30, is a pieco of evidence as relevant as any 
other kind of evidence, commends itself to us 
as tho more correct interpretation of the law. 
It follows that a conviction based on tho un¬ 
corroborated statoinent of a co-accused would 
not be illegal, beoause tho re is not one word in 
tho Evidence Act which requires any specified 
quantity or description of relevant evidence to 
sustain a judicial finding. We have considered 
tho iecent case of Emperor v. Kehri (G;, whore 
tho evidential value of a retracted confession i3 
very fully considered. In our opinion it is a 
correct interpretation of the law, and wo con¬ 
cur with every dictum laid down in it.” 

Tlioy observed that a statement ad¬ 
mitted under S. 30 is a piece of evi¬ 
donco as relevant as any other kind of 
ovidonco, but I respectfully beg to point 
out, that tho statement of a co-accused 
not being evidenco at all under tho 
Evidenco Act, tho view taken by the 
loarnod Additional Judicial Commis¬ 
sioners is not correct. 

Tho next case in which tho point wa3 
considered by a Bench of this Court, i3 
Sapku v. Emperor (.4. /. R. 1922 Nay. 
146). In this case Hallifax, A. J. C., con¬ 
curred entirely with the view expressed 
by tho Allahabad High Court in Em - 
peror v. Kehri (6), and held that tho 
confession of a co-accused could ho 
treated as substantive evidence, and if 
it was found credible, because it was 
sufficiently corroborated by other evi¬ 
dence or mattors proper for considera¬ 
tion, other accused could ho convicted 
on it. Pridoaux, A. J. C., expressed tho 
opinion that tho confession of a co- 
accusod could not bo treated as sub¬ 
stantive ovidonco. On account of this 
ditloronco of opinion, the caso was laid 
beforo Kotval, A.J.C. who concurred in 
tho opinion expressed by Pridoaux A. J.C. 

This view was followed by Findlay. 
OiTg.J.C., and Pridcaux, A. J. C., in Di- 
wan D.'iimar v. Emperor , A. /. U. 192G 
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Nag. 229, as appears from the following 

passage: 

" Oa behalf of the Crown reliance has been 
P^ced on the derision cf Sanderson, C. J., and 
Reach roft, J , in Ah Foong v. Emperor (13), as 
well as on the old decision of Garth C. J., in 
Empress v. A shoo tosh Chuclerbuttp (2), and 
it has been suggested that the confessions in 
this case are practically equivalent to the evi¬ 
dence and can be accepted as affording proof 
within the meaning of S. 3, Evidence Act. Reli¬ 
ance hae also been placed on the view taken by 
Hallifax, A.J.C., in SapJm v. Emperor (14), bub 
(.he view of the majority of Judges in that case 
was that the confession therein concerned wa 3 
not e\ idence under the Evidence Act as against 
a co*accused and the only fair inference was 
i hat the Court might take such a confession 
into consideration with, or supplementarily to, 
relevant facts which might form the basis of a 

judgment. We see no reason for differing from 
this view.” 

Tho published ruling of this Court 
contained «in Kmprcss . v . Karim Bar 
vf), and the decisions of two Benches of 
this Court contained in Sapku v. Em- 
veror , A. I R . 1922 Nag . 146 and Diwan 
Dhimar v. Emperor , A. I. R. 1926 Nag. 
229, are thus in favour of the view that 
tho confession of a co-accused, which is 
made admissible in evidence, is not sub¬ 
stantive evidence and cannot form tho 
basis of a conviction. 

Jenkins, C. J., in Emperor v. Lalii 
Mohan (l), at 598 clearly lail down that 
conviction on the confession of a co-accu¬ 
sed alone would bo bad in law, and that 
the Court can only treat a confession as 
lending assurance to other evidence 
against a co-accused. Brett and Chat- 
terjee, JJ., were the other Judges who 
formed tho Bench in that case and con¬ 
curred in the view expressed by Jen¬ 
kins, C. J. It seems that the decision 
reported in Emperor v. Lalii Mohan (4),* 
was not brought to the notice of tho 
Divisional Bench, which decided Empe¬ 
ror v. Rahar All (5), because Fletcher,J., 
made no reference to it in his judgment. 

I, thoroforo, venture to suggest, that tho 
view of the Calcutta High Court, is tho 
one which is contained in tho Full 
Bench decision of that Court contained 
in Emperor v. Lalii Mohan.{\). 

The Madras view is to be found in 
Oiddigadu v. Emperor (3), in which 
Benson and Sankaran Nair, JJ., laid 
down that tho wording of tho section 
shows.that such a confession is merely to 
be an^olement in tho consideration of all 

(13) [l9L9J 46 Cal. 411 = 20 (Jr. L,. J. 

1. O. .004. 

(14) A. I. R. 1922 Nag. 140. 


t he facts of the case, but do not do away 
with^the necessity for other evidence. 

Bombay High Court there was a 
d i IT 3 re nee of opinion on this point bet¬ 
ween Shah, J., on two occasions, and 
the cases were referred to a third Judge: 
S0G m l )eror v * Oanga-ppa Kardeppa ( 8 ) 
anjl Emperor v. Sabitkhan Bahadurkhari 
(15). The Allahabad view was followed 
in Bombay by a majority of tho Judges 
in these two cases. 

Taking it for granted, that the con¬ 
fession of a co-accused can bo treated as 
substantive evidence, it scem 3 to mo 
that corroboration of such a confession 
mu3t bo better and stronger than what 
may he considered sufficient in the case 

of tho evidence of an accomplice: 

The existence of general enmity and a de¬ 
sire, however strong or a motive however effec¬ 
tive to procure the death of another person,’ * 

as pointed out by Walsh and Dalai, JJ., 

in Emperor v. Kaliva (16): 

“may he a piece of circumstantial evidence, but 
is not corroboration of a sworn statement of 
participation in a particular crime. Corrobora¬ 
tion must point to tho identification of the per¬ 
son charge! with tho particular act with which 
the direct evidenc connects him.” 

Sitaram knew that there was ill-will 
between Fadal and Gobarya. and as he 
participated in the murder, he knew'' 
that the body of Fadal was thrown iotc 
the well and that steps were taken to 
make it appear that death was acciden¬ 
tal. Those facts cannot be considered 
as material particulars, which corrobo¬ 
rate tho confession of a co-accused* 
Sujuram (P. W. 5) met Sitaram early in 
the morning after the murder return¬ 
ing to his own village from Dahua, and' 
Salak (P. W. 7) saw five persons, of 
whom Gobarya, Kashi, Sitaram and Bu- 
dhia were four, going towards the 
ghana whore Fadal lived. The corro¬ 
boration raises a suspicion, but falls 
short of what is required to support a 
conviction. Similar facts were consi¬ 
dered to ho consistent with the inno- 
conco of tho accused In Emperor v. Ba- 
bar Ali (7), by Fletcher, J., as appear 
from the following passage in that judg¬ 
ment: 

“ The corroboration in tho evidence in this 
ciso although it raises a case of suspicion, falls 
far short of what is required to support a con¬ 
viction. It consists principally of statements 
of witnesses as to seeing tho accused or some 

r (l6) [191 9J 43 Bom. 739=20 Or. L. J. 497=51 

I. C. 65. 

(1G) A. I. R. 192G All. 377=9^ I. C. 74=2.7 Cr. 

R, J. 740=48 All. 409.. 
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of them together on the night of the Occur¬ 
rence, and as against one of the accused, as to 
the identification of certain ornaments found 
with one of the accused which had some time 
or other been plodged with the deceased woman. 
These statements, though giviug rise to suspi¬ 
cion, -aro consistent with the innocence cf 
these four accused.” 

I am, therefore, of opinion that 
there is not such corroboration of the 
the confession of Sitaram, as to make 
it safe to rely on his confession so far as 
his co-accused are concerned. This 
confession has also been retracted by 
Sitaram in this Court. For reasons 
given in paras. 2 and 12 of this order, 
1 am of opinion, that Goharya, Kashi, 
Budhia and Asaracn should he acquitted. 

(On differ© nee of opinion case was 
laid before the Judicial Commissioner for 
referring it to another Judge under 
Ss. 378 and 429 Criminal P. C ). 

Reference Order 

Sttbhedar, A. J. C. — A point of 
law of considerable importance in the 
administration of criminal justice in 
these provinces is involved in these 
connected appeals which have been 
referred to mo, un der S. 429, Criminal 
P. C., for opinion on a difference of 
opinion arising between Jackson and 
Mohiuddin, A. J. C’s., who forme 1 the 
Bench and hoaid the said appeals. As 1 
shall show later on, there has been a 
considerable divergence of opinion 
among the Judges of this Court in the 
matter of interpretation of the provi¬ 
sions of S. 30, Evidence Act. Both the 
learned Government Advocate and the 
counsel for the appellants have, there¬ 
fore, moved me to refer the matter to 
the decision of a Full Bench in order 
that the conflict of views existing at 
the present date he set at rest and the 
law definitely laid down for the 
guidance of the Judges of this Court 
and Subordinate Courts in future. Ac¬ 
cepting their suggestion 1 order that 
the case ho laid* before the Judicial 
Commissioner for favour of constitut¬ 
ing a Full Bench to hear the matter. 

The facts of the case aro clearly 
given in the first three paragraphs of the 
opinion of Jackson, A. J. C., and need 
not therefore he repeated here at any 
length. Five persons were concerned 
in the allege! murder of one Fadal of 
whom one Sitaram alone made a con¬ 
fession implicating himself and the 
other co-accused. Excepting the con¬ 


fessional statement of Sitaram, there 
was no other evidence which by itself 
established the charge against the 
confessing accused hut the Sessions 
Judgo convicted them practically upon 
the confession of Sitaram. 

The •principal question involved in 
the decision of the appeals before tho 
Bench was if the self-inculpatory state¬ 
ment of the appellant, Sitaram, impli¬ 
cating the other four appellants who 
were his co-accused, was a piece of 
substantive evidence against them, or 
was merely a matter that could he 
taken into consideration with any other 
piece of evidence incriminating them. 

Jackson, A. J. C., following the views 
of llallifax, A. J. C. in Sapku v. Jum¬ 
per or (17) and of Batten ard St any on 
A. J. C's, in Emperor v. •Malhari (7) 
held that the confession of the co-ac¬ 
cused was substantive evidence against 
tho other co-accused while Mohiuddin 
A. J. C., following the dicta of Stevens, 
J- C., in Empress v. Karim Bax (l), of 
Kotval and Prideaux, A. J. C’s., in Sapku 
v. Emperor (17) and of Findlay, J. C., 
and Prideaux, A. J. C., in Dixcan Dhima r 
v. Emperor (18) held that the confes¬ 
sion of the co-accused not being evi¬ 
dence was only a matter which could 
he taken into consideration if there was 
other evidence in tho case to lend as¬ 
surance to that evidence and could not 
form tho basis of conviction of the 
other co-accused oven though there 
might he corroboration of the statement 
of the co- accused. 


Reference may also ho made here t° 
three other decisions of this Court, 
viz., that of Kotval and Kinkhede, 
A. J. C’s. in Shaikh S lero v. Emperor 
(L9), of Wadegaonkar, A J. C., in 
Raghunat'i v. Emperor (20) and of 
Kinkhede, A. J. C., in Necha v. Emperor 
(21) in which tho learned .Judges fol¬ 
lowed the law as propounded in Em¬ 
press v. Karim Bar (l). The cascs from 
the other High Courts in which one or 
tho other view was taken aro cited at 
length by Jackson, A. J. C., in para. 5 
of his opinion and by Mohiuddin, 

(17) A. I. R. 1924 Nig. mV. " --* 

(18) A. I. K. 1926 Nag. 229. 

(19) A I U. 1927 Nag. 78=81 I. C. 891=25 
Cr. Jj. J. 1067. 

(20) A. I. H. 1926 Nag. 119=S9 I. C. 51G = 
2G Cr. L. J. 1380 - 23 N. L. R. 62. 

KM) A. 1. R. 1929 Nag. 213=109 I. C. 801 = 
^9 Cr. L. J. 009. 
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A. J. C. f in paras. 10’to 12 of his opinion 
and aro not, therefore, again citod hero. 

I refer the following points to the 
decision of a Full Bench : 

(l) Whether the* self-inculpatory .confession 
of ao accused implicating his co-accused is 
substantive evidence upon which alone the 
conviction cf his co-accused could legally' bo 
based and if not, 

(-) whethor such .a confession even if it bo 
corroborated by other evidence which is in¬ 
sufficient by itself to sustain the conviction of 
the non-coofessing co-accused could form a 
legal basis for bis conviction. 

Opinion 

Subhedar, A. J. C. —On account of 
the importance of the subject and the 
conflict of views held thereon by many 
eminent Judges of this Court and other 
High Courts in India the following 
points have been referred to the deci¬ 
sion of the Full Bench: 

(1) Whether the salf-inclupatory confes¬ 
sion of an accused implicating his co-accus3d 
is substantive evidence upon which alone the 
conviction of his co-accused could legally be 
based and if not, 

(2) whether such a confession oven if it be 
corroborated by othor evidence which is in¬ 
sufficient by itself to sustain the conviction of 
the non-confessing co-accused, could form a 
legal bisis for his conviction. 

Tho points under reference really 
invito the decision of the sole question 
whethor, under the provisions of tho 
Evidence Act, which is unquestionably 
a self-contained enactment, not only 
defining and amending but also con¬ 
solidating tho law of evidence in India 
by repealing all rules other than those 
saved by tho lrst portion of its second 
section, a self inculpatory confession of 
an accused is or is not.judicial evidence 
against his co accused. If the answer 
to this question is in the negative it 
logically follows that tho answer to 
both the points referred to must also be 
in tho negative. 

The mrtter was indeed argued very 
ably and exhaustively on both sides, 
Tho learned Government Advocate tried 
to maintain that there was practically 
no ditloionco between tho confession of 
a co-accused and the evidence of an ac¬ 
complice and that a conviction could 
not bo illegal if based sololy upon such 
a confession, while Mr. Kodar, for tho 
appellant, contended that sucli a con¬ 
fession, not being judicial evidence, no 
conviction could legally bo obtained on 
its basis. 

Section 30, Evidence Act, is worded 
follows: 


“ When moro persons than one are being 
tried jointly for the same offence, and a con¬ 
fession made by one of such persons affecting 
himself and some other of such persons is 
proved, tho Court may take into consideration 
such confession as against such other person 
as well as against the person who makes such 
confession. M 


It is to be noted that under S. 5, Evi¬ 
dence Act 

evidence may be given in any suit or pro¬ 
ceeding of tho existence or non-oxistonco of 
every fact in issue and of such other facts as 
are hereinafter declared to bo relevant, and of 
no others. ” 


W hat is oral and documentary evi¬ 
dence is defined by S. 3 of the Act and 
it is obvious that a self-inculpatory 
confession of a co-accused does not fall 
within the category of this class of 
evidence. It is equally clear that such 
a confo3sion as aforesaid has not been 
declared “ relevant ” by any of the 
several sections of Chap. 2, Evidence 
Act, which defines and declares what 
facts are relevant nor is it declarel 
to be so by any other sections of the 
Act. To take only two of the many in¬ 
stances, S. 28, Evidence Act, declares 
the confession of an accused relevant 
against himself provided it escapes the 
attraction of Ss. 21 to 26 ibid ; and S. 133 
declares an accomplice to be a compe¬ 
tent witness against an accused person. 
It follow’s therefore that since the self- 
inculpatory confession of a co-accused 
does neither fall within the definition 
of evidence nor is declared “ relevant 
by the Evidence Act, it 1*3 not admis¬ 
sible to prove the existence or non-exis¬ 
tence of a fact in issue in a case. 
Tho matter may also be considered 
from another standpoint. Prov. 1, S. 165, 
Evidence Act, lay 3 dow n in unequivocal 
terms 


“ that tho judgmant must bo biaol upon 
act 3 declared by this Act to bo relevaut, and 
uly provod. ” 

From this it is apparent that the 
onlession of a co-accusel, which is 
lot declared cither relevant or evidence 
>y tho Evidence Act, could nob possibly 
orm tho basis of a legal judgenoafc. 
)bviously therefore it must bo rigor- 
>usly oxcludod from consideration ex- 
:opt to tho extent permitted by S. 30 
>f tho Act itself. 

It further appoars to rno quite clou 
lat tho legislature has advisedly use 1 
.10 w T ords “ may take into consulera- 
ion ” in S. 30, Evidence Act, making y 
>ptional with the Court to use or not to 
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use fche self-inculpatory statement of an 
accused against his co-accused. Giv¬ 
ing the natural meaning to the terms of 
the said section it is apparent tiiat the 
Court has got the right to exclude such 
a confession altogether from considera¬ 
tion against an accuse! person if it is so 
disposed. No such option is, however, 
left to the Court in respect of facts 
declared relevant or evidence under the 
Evidence Act and duly proved, and tho 
Court is bound to consider these 
though it may reject them on their 
merits; otherwise its judgment would 
he vitiated. 

The words “ may take into considera¬ 
tion M in S. 30, Evidence Act, also con¬ 
note the idea that there must bo other 
material besides the confession of a co- 
accused to form the basis of the con¬ 
clusion to be anived at in a case. To 
my mind these* words are deliberately 
inserted by the legislature so as to 
exclude the possibility of such 
a confession being used by itself against 
a non-confo3sing accused in the de¬ 
termination of his guilt. 

In Empress v. Govind (22), Stevens, 

J. C., in sotting aside tho conviction 
which was based solely upon the con¬ 
fession of a co-accused made the follow¬ 
ing weighty observations : 

“I think the conviction of this appellant is 
bad in l*w. The Magistrats is not correct in re¬ 
garding a confession of an accused person im¬ 
plicating a co-accused un lor S. 30,Evidence Act, 
as the 9am) thing as 'the testimony of an ac¬ 
complice’ which is referred to iu S. 133 of the 
Act. It ie plain from tho words of tho latter 
section tbit it contemplates that the accomp¬ 
lice shall bs examined as a witness. This be¬ 
ing so, tli3 provision that 'a couviction is not 
illegal merely becauso it proceeds upon the 
uncorroborated testimony of an accomplice’ 
has not application to tho case of au uncor¬ 
roborated confession taken into consideration 
as against a co accused jointly tried with tho 
confessing accused under S. 30.” 

Again, in Empress v. Karim Bar (l) 
the same eminent Judicial Commissioner 
expressed himself on the efloct of S. 30, 
Evidence Act, as follows: 

"It (tho confession of a co accused) is not 
in itself substantive evidence and we may not 
start with it as a basis, proceeding to inquire 
hew far it is corroborated. It can bo used only 
iQ a subsidiary manner in connexion with 
tho substantive evidence adduced in tho case. 
We liavs thus to have recourse in the first iu- 
€tanoe to the evidence of tho witncsies.” 

The principle* laid down in tho above 
cases wore followed Ly Pridoaux and 
Kofcval, A. J. C’s., in Sap'u v. Empe ror , 

( 22 ) ClblGJ h e. P. L. R. 35 Cr. 


A . /. It. 1922 Nag. 11G; by Findlay, J.C., 
an! Pridoaux, A. J. C., in I)man Dhi- 
mar v. Emperor , A. I. E. 1929 Nag. 229; 
by Kink bed e, A. J. C., in Neck a v. 
Emperor f A. T. E. 1928 Nag. 213, and by 
Mohiuddin, A. J. C., in tho case out of 
which this Full Bench referenco has 
arisen. 

1 shall now Liiefiy refer to some of 
tho most important cases of the other 
High Courts which were cited at tho 
Bar and otherwise discovered by me 
and which bear upon the question un¬ 
der consideration. The earliest view ot 
tho Calcutta High Court was expressed 
by Phew, J., in Queen v. Sadku (12) 
where the learned Judge characterized 
S. 30 of tho Act as “dangerous mate- 
liar’ and held that it was discretionary 
with tho Judge to act upon it or not. 
Jackson, J., in construing tho words 
‘ may take into consideration” appear¬ 
ing in the said section remarked as fol¬ 
lows in Queen v. Chandra Bhuttaahari 
(23) : 

"Tho section does not provide as has been 
repeatedly pointed out by this Court, that such 
confession is evidence ; still less does it sav 
that it may b3 tho foundation of a o\3) against 
the parson implicated. The legislature very 
guardedly says that it may he taken into con¬ 
sideration. and I thiuk that the obvious in¬ 
tention of the legislature in so saying wd 
that, wheu, as against any such person there 
is evidence tending to his conviction, the truth 
or cemplet 3 ness of this evidence being the 
matter in question, the circumstance of suoh 
person being implicated by tho confession of 
one of fchosj who are being jointly tried with 
him should be taken into consideration as 
bearing upon the truth or sufficiency of such 
evidence. In this case, the Judge has proceed¬ 
ed iQ the inverse wav, and has taken the con- 
fession of a fellow prisoner as the basis of a 
case against the appellant.” 

This view was dissented from by 
that Court in tho Full Bench case of 
Empress v. A^hoolosh (2) wherein it was 
laid down that under S. 30, Evidence 
Act, the confession of a co accused was 
evidence proper on which a conviction 
could legally he based. However, the 
earlier view of that Court, that such a 
confession was not evidence but was 
matter only to ho taken into considera¬ 
tion to lend assurance tc other evidence, 
was uphold in Emperor v. Lai it Mohan 
(4) where at p. 538 Jenkins, C. J., ex¬ 
pressed himself in these words: 

“The language of the section is guarded, and 
the history of thi3 Act leaves in? no doubt 
thit this section \v is designedly frimed i:i 
t hese to rms. Wh ile ‘admissions.’ a word which 

(24) 21 W. K. Cr. ' ~ 
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embr.i-cs confessions, are by S. 21 relevant, 
and may bo proved as against the person 
making them, all that S. 30 provides is, that 
1,11(3 Gourt may take them into consideration, 
as against other persons. This distinction of 
Jangnage is significant, and it appears to me 
*hat its true effect is that tho Court can onlv 
L- r cat a confession as lending assnrance * to 
other evidence against a co-accused.'* 

It is true that in Emperor v. Babar 
AU (o), Fletcher, J., observed that the 
confession of an accused can he taken 
into consideration against other ac¬ 
cused provided it is corroborated, but 
N bother as a matter of precaution or as 
a iule of law is not made clear. Since 
i.o reference is made in this case to the 
decision in Emperor v. Lalit Mohan (4) 
ft cannot be said that the law as pro¬ 
pounded therein was overruled in this 
case. 

Coming to the decision of tho 
Bombay High Court it appears that seri¬ 
ous conflict of opinion arose amongst 
the several Judges of that Court in the 
following two notable cases:' 

Emperor v. Gahappa Eardeppa (8) and 
Emperor v. Sabitkhan BahadurJchan 
(lo). In the first case Macleod and 
Heaton, JJ., held that tho confession of 
a co-accused was substantial evidence, 
while Shah,*J., held the contrary view. 
Jn the second case Scott, C. J., to whom 
the case was referred on a difference 
between Heaton and Shah, JJ., held 
that if the confession of a co-accused 
was substantially corroborated by ether 
evidence it could form the basis of a 
legal conviction. 

The earlier view of the Allahabad 
High Couit as exp ossed in Em press 
v. Eirmal Das (9) was that such con¬ 
fessions could only he taken into con¬ 
sideration along with other evidonce in 
tho case, hut in Empercr v. Kcliri (6) 
this view was dissented from and it was 
held that they were substantive evidence 
in a case and a conviction based solely 
thereon was not illegal. Again, in 
Emperor v. Ealwa (10) tho learned 
Judges who formed the Bench declined 
to apply tho law as laid down by that 
Court in Eehri's case but preferred to 
follow the view of Garth, C. J., in 
Empress v. Ashootosh (2). 

The view of the Madras High Cour^ 
on this question appears to have been 
consistent tbroaghout. In 7 Mad. II. C . 
App. 15: Weir 740 (Anonymous) it was 
held that S. 30 was an exception, 
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and its wording showed that the con¬ 
fession of an accused was merely to bo 
an element in the consideration of the 
evidence and that unless there was 
something more, the conviction of a 
co-accused based upon it would still be 
a case of no evidence and had in law. 
Tlie latest pronouncement of that Court 
to the same effect i 3 to be found in 
Giddigadu v. Emperor ( f). 

In Devendra Bhattacharya v. Emperor 
A. I . B. 1927 Pat • 257 a Divisional ; 
Bench of the Patna High Court ap¬ 
proved and followed the view of the 
Calcutta High Court on this point as 
propounded in Emperor v Lalit Mohan, 

(I)- 

It only remains to notice the two 
unreported cases of this Court in which 
the view propounded in Emperor v.Eehri 
(G) and some of the Bombay cases 
already noticed was followed by some of 
the Judges of this Court. They are the 
decisions of Ilallifax, A. J. 0., in Sapkn 
v. Emperor (17), of Batton and Stanyon, 
A, J. C’s., in Emperor v. Malhari (7), 
and of Jackson, A. J. C., in the case 
out of which tho present reference 
ha * arisen. With due deference, I 
regretfully diQer from the learned 
Judges who held the view contrary to that 
expressed in Empress v. Earim Bax (1) 
as I find their reasoning unconvincing. 

I*or reasons given in paras.4 to 8 
above and relying on those decisions of 
the other High Courts which follow 
tho views similar to those propounded 
in Empress v. Earim Bax (l), I am of 
opinion (a) that the confession of a co¬ 
accused is not substantive evidence, 
like the testimony of an accomplice, 
upon which alone tho conviction of an 
accused could legally he based; (b) that 
no conviction could also be legally 
based upon such a confession even 
though it he corroborated by other evi¬ 
dence which by itself would not sustain 
tho conviction; and (c) hut such a con¬ 
fession may ho taken into consideration 
along with other evidence in the case 
as bearing upon the truth or sufficiency 
of that evidence or as louding assurance 
to it. 

Using the word “evidence” in the 
popular sense, tho confession of a co¬ 
accused not having tho sanctity of oath 
nor tho tost of cross examination behind 
it, is, from its very nature, evidence of 
the very weakest and subsidiary char- 
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acter and fche Court.should not, in the 
first instance, start with it proceeding 
1 3 enquire how far it receives corrobora¬ 
tion from other evidence on record. It 
may, however, be legitimately used to 
corroborate other evidence and even to 
supplement tlie same in those excep¬ 
tional cases in which without such an 
aid the other evidence falls short by a 
very narrow margin of that standard of 
proof which is requisite for a convic¬ 
tion. It is 'not possible to lay down 
anv hard and fast rule as to the extent 
to which the confession of a co-accused 
may be used to supplement the substan¬ 
tive evidence in a case and it mu3t ho 
left open to the Court, in each case, in 
the exercise of judicial discretion, to 
decide for itself under what circum¬ 
stances and to what extont it should be 
so us ad. My answer to both the points 
referred to i3, therefore, in the negative. 

Macnair, A. J. C. —I have had the 
advantage of reading the opinion of my 
brother Subhedar. Although my answers 
to the questions do net difi'er widely from 
the answers given by him, I Gnd it desir¬ 
able to deliver a separate opinion. The 
first question a3 framed makes use of the 
word “evidence” in a sense in which it 
is not used in the Evidence Act. Evi¬ 
dence is defined in S. 3 of the Act. I 
entirely agree with the following com¬ 
mentary on this definition in WoodrolTe 
and Ameer Ali’s Law of Evidence, 8th 
Ed n. p. 103^: 

“The word “evident” as generally employed 
is ambiguous : (a) ft sometimes means the 
words uttered and things exhibited by -wit- 
nasses before a Court of justice : (b) at other 
times it means the facts proved to exist by 
those words or things, and regirJod as fche 
groundwork of inferences as to other facts not 
so proved : (c) again it is sometimes used as 
meaning to assort that a particular fact is rele¬ 
vant to the m ifcfcer under ouquiry (Steph. In- 
trod , 3, 4 ). Too word in this Act is us’d in 
the sense of Cl. 1. As thus us^d it signifies 
only fche instruments by meins of which rele¬ 
vant facts are brought before the Court (viz , 
witnesses and documents), and by mians of 
|wbieh the Court is convinced of thes 3 facts.” 

Section 33, Evidence Act, mentions 
the necessity for proof of a confession, 
and the word ' evidence/' as defined in 
the Evidence Act, moans the oral or 
documentary evidence by means of 
which a confession is proved. It appears 
to mo desirable to use words io accord¬ 
ance with the definitions in the Evi¬ 
dence Act when discussing the meaning 
of a section of that Act, and I am not 


certain in what exact sense the word 
“substantive” is used. I -therefore con¬ 
sider that the first question should be 
state I : 

“ Whether the self-inculpitory confession of 
an accused implicating his co-accused is a fact 
upon which alone the conviction of his co-ac¬ 
cused could legally be based ?” 

The proposition that S. 30, Evi¬ 
dence Act, allows consideration of a 
confossion against a co-accused only 
when there is other matter for-consider¬ 
ation against that co-accused has been 
accepted by many eminent Judges. 1 
may refer to Queen v. Chundcr Bhut- 
tacharjec (23) at 43 ; Emperor v. Lalit 
Mohan Chuckerbutty (4), Giddigadu v. 
Emperor (1) and Emperor v. Gangn ppa 
Kardeppa (8) at G6 by Shah, J. I think 
the main reasoning of these Judges may 
Vie stated as follows : The confession 
of a co-accusol is a statement made by 
an accomplice : that accomplice has con¬ 
fessed that he is guilty, hut a very com¬ 
mon reason for confession is that the 
evidence is so sbiong that denial is futile 
and that, if no trouble is given to the 
prosecution and the Court, there is a 
possibility of a lenient sentence ; the 
statement, then, should ho treated with 
caution for reasons similar to those 
which apply to the evidence of an ac¬ 
complice ; the statement in the confes¬ 
sion has not been tested by cross-exami¬ 
nation ; it is natural, then, that the 
Evidence Act should place restrictions 
upon the use of this confession : S. 30 
which allows the confession to be used 
is framed in very guarded language : it 
is hardly possible that this language 
was intended to allow a Court to make 
as full a use of the confession as of any 
evidence given by witnesses : the sec¬ 
tion read as a whole means that the 
confession can ho considered along with, 
other matter. 

It appears to me that this reasoning 
ha3 considerable force, but, in my opi¬ 
nion, when the language of S. 30 is 
closely considered, it is clear that it al¬ 
lows consideration only in this manner. 
It allows a Judge to take the confession 
into consideration against a co-accused, 
and there is no reason to imagine that 
the words take into consideration ’* 
were loosely used for the word “con¬ 
sider. In my opinion, a Judge cannot 
take a fact into consideration unless he 
is at the time considering other facts ; 
it would he incorrect to say : 
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I take into consideration all the proved 
facts” 

instead of I consider all the proved 
tacts.” The words of 8. 30, then, do 
no,- allow a Judge to consider the con¬ 
cession ot a co-accused ’against that co- 
accused unless there are other relevant 
tac ts under consideration. I therefore 
answer the first question in the noga- 
; Jve ; 8. 30 does not allow the confes¬ 

sion to he used in the manner sug¬ 
gested. ° 

The opinions of the learned Judges 
.10 have taken the opposite view are 
entitled to respectful consideration. 

\ i.h due respect I venture to give my 
opinion that they have not given due 
weight to the argument that the fra¬ 
mers of the Act would have simply 
stated that tlao confession was “a rele¬ 
vant fact or “could he proved” against 
toe co-accused if that was what they’ in¬ 
tended to convey; and that these Judges 
have not appreciated the meaning of the 
words “take into consideration.” Heat¬ 
on, J., in Emperor v. Gangappa Kar- 
deppa (8) at 163 states : 

“These words, in my judgment, nre exactlv 
Appropriate to making the confession, which is 
already evidence in the case, evidence against 

*be person implicated as well as the other ac¬ 
cused.” 

Macleo d, J., (at p. 175) disagrees with 
the argument that S. 30 must ho read as 
il it said that the confessions might 
only' lie taken into consideration along 
with other evidence against the ac¬ 
cused evidence” is used in a wide 
sense as meaning any matter which the 
Court may consider, I add that the use 
of the ambiguous word “evidence” has 
facilitated tho conclusion that the con¬ 
fession can ho used in tho same way as 
statements made by' witnesses. Had 
the word ‘ fact” which has no techni¬ 
cal moaning boon used it would have 
been more easy to see that S. 30 al¬ 
lowed tin’s fact to bo used only' in a 
particular manner. 

The second question referred to the 
(Bench must also, in my opinion, bo 
answered in tho negative. S. 30 per¬ 
mits the confession to ho taken into 
consideration along with other rele- 
facts; it does not permit consi- 
leration of the confession in tho way* 
indicated by this question. 

But 1 think an answer in the nega¬ 
tive is not a full answer to tho point 
which it was intended to rofor to tho 
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Eull Bench. There should be an answer 
to tho question : 

If there is other relevant matter impli¬ 
cating tho ; co-accusod, but insufficient to 
justify a conviction can the con fession be 

used to supplement this matter and render a 
conviction proper ? ” 

In my opinion, S. 30 which lays 
down that the confession can he taken 
into consideration against a co-accused, 
furnishes a clear answer in the affirma¬ 
tive. S. 30 is clearly' intended to pro¬ 
vide for the case where a Judge, if he 
were to leave the confession out of 
consideration and consider the other 
proved facts, might not convict the co¬ 
accused. I approve of the remarks of 
Jackson, J. in Queen v. Chunder 
Bhuttacharjee (23) and Stevens, J. C., 
in Empress v. Karim Bax (l) quoted by 
my learned collegue Subhedar. 

My' brother Subhedar holds that the 
confession can only' be^ used when the 
other proved facts fail by r *a very' narrow 
margin to justify' a conviction. He has 
quoted with approval the opinion of 
Jenkins, C. J., in Emperor v. Lalit 
Mohan (4) to the effect that the confes¬ 
sion can only' he treated as lending as¬ 
surance to other evidence against a co¬ 
accused. Jenkins, C. J., has laid stress 
on the fact that S. 30 states that a 
Court may' take the confession into 
consideration. Now, the word “ shall 
could not ha\'e been used since there 
might be no consideration into which 
the confession could bo taken. Again, 
it is frequently' tho ciAo that the Court 
has already' dealt with tho confession 
as affecting tho accused who confessed 
before dealing with the case against 
the co-accused. Tho Judge may' have 
formed the opinion that the confession 
was of no value for any’ purpose or was 
entirely unreliable in so far as it im¬ 
plicated the ’co-accused. Again, the 
Judge might hold that the other mat¬ 
ter for consideration was so conclusive 
against the co-accusod that the confes¬ 
sion need not ho considered. It ap-, 
pears to mo, then, that the use of tho 
word “ may' ” does not show that every' 
confession is of very' small value against 
a co-accusod. I do not think it can be 
said that tho word “ may ” gives 
tho Court the right to exclude the con- 
fession from consideration if it is so 
disposed. Tho Judgo is given a discre¬ 
tion but tho discretion must be exor¬ 
cised in a judicial manner; if tho con- 
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fessicn would help in arriving at a deci¬ 
sion that the co-accused is guilby (and 
the Judge is allowed to consider the 
confession) he must do so. My brother 
Subhedar’s (fyinion appears to be based 
partly on the view that the confession 
does nob fall within the definition of 
*' evidence ’ and is not declared rele¬ 
vant by the Evidence Act. I have 
pointed out that the relevaut facts on 
which a judgment can be based are not 
evidence as defined in the Act. In my 
opinion when S. 30 lays down that a 
Judge may consider a fact in certain cir¬ 
cumstances it plainly declares that fact 
to be relevant in those circumstances. 
In S. 27 of tho Act the declaration that 
certain matter is relevant is made by 
stating that the matter may be proved. 
It can equally be made by stating that 
matter may bo considered ; for the 
idea that a fact not proved against an 
accused should in any way bo considered 
against him cannot be entertained for 
a momont. S. 30 appears bo mo to lay 
down that, before deciding to what 
extent tho evidence adduced is relii- 
ble and whether tho facts proved by 
that evidence are sufficient for a con¬ 
viction the Judge may take tho confes¬ 
sion into consideration. I can lind no 
support in the words of the section for 
the view that this can only bo done if 
the other evidence is very nearly suffi¬ 
cient for a conviction. My answer to 
tho question is that, if there is any other 
relevant matter implicating the co-ac¬ 
cused, tho Judge is permitted by S. 30, 
Evidence Act, to consider the confession 
along with the matter, and ai a result 
of such consideration to convict the co- 
accused. 

Findl ay, J. C. — I have had the ad¬ 
vantage of perusing tho opinions of my 
learned brothers Macnair and Subhodar, 

I A. J. C’s. I would also answer the first 
question referred to us in tho negative, 
and 1 concur with Macnair, A. J. C., 
that if, in that question, the word 
“fact” had boon used instead of “evi- 
donce,” tho position would have been 
clearer. 

As regards tho second question refer¬ 
red to the Bench, I am disposed to agree 
with Macnair, A. J. C., that it has boon 
unfortunately phrased and as it stands 
it lias to he answered in the negative. If, 
howover, it wore framed in tho terms 
proposed by Macnair, A* I. C., viz: 


“if there is .other relevant matter implicat¬ 
ing the co*accused, hut insuMicient to justify \ 
conviction, can the confession ha used to sup¬ 
plement this matter and render a convict ion 
proper?’* 


I should undoubtedly answer it in the 
affirmative. In my opinion the use of 
the words ''take into consideration, is 
most suggestive. The phraseology in 
question, to my mind, connotes that the 
framers of the Evidence Act had, in 
their mind, tho case where the other 
matter, on which a .conviction could he 
based, was, to some extent, dubious ov 
insufficient, under which circumstance^ 
the Court is entitled to take the confes¬ 
sion into consideration. In a particular 
case tho confession may complete the 
picture and render the conviction of tho 
accused possible and proper, or again 
the confession may introduce incon¬ 
sistency and throw doubt on the other 
matter on which the conviction was at¬ 
tempted to he based. I find it impos¬ 
sible, however, to lay down any definite 
or precise rule as to the quantum oi evi¬ 
dence or other matter which must in 
tho particular case he on record against 
the accused before the confession can hri 
taken into consideration for the puiq osa 
of convicting the co-accused. 


With all deference, however, I am un¬ 
able to agree with Macnair, A. J.C., that 
S. 30 is a mandatory one and that Che 
Court is bound to take such a confession 
into consideration. Jt seems to me that 
tho phraseology used clearly implies- 
that tho Court has a discretion in the 
matter and can either take tho confes¬ 
sion into consideration as against the 
other co-accused. If the matter bo looked 
at from tho historical point of view, it 
is pertinent bo point out that prior to 
the passing of the Evidence Act mate¬ 
rial like this, what one learned Judge 
called dangerous material," could not 
he used at all against an accused person. 
The Act introduces a novel provision in 
this connexion, but I do not think that 
the framers of the Act intended anything 
more than to bestow a discretion upon 
tho Court to take such confession into 
consideration if it f-o sees lit. Ai». lit 
from this, however, I ain in agreement 
with Macnair, A. J. C., that: 

“if there is other relevant matter implicat¬ 
ing th" co-acousod tho Jud^ is permitted bv 
S. 30, Evidence Act, to consider tho confession 
along with tho said matter and, as a result of 
such consideration, to convict tho co accused.’ 
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To the questions, however, in the 
forms in which they have been referred 
to this Bench, my answers are, as al¬ 
ready state!, in the negative. 

Order 

Subhedar, A. J. C. —The following 
‘five accused were convicted by the Ses¬ 
sions Judge, lloshangabad, of murdering 
one Fadal and the first four were sen. 
tenced to death while the fifth received 
the sentence of transportation for life: 

( 1) Gobarya, the sej^arated brother of 
the deceased Fadal. 

(2) Mt. Kashi, wife of accused I. 

(3) Sitarara, son-in-law of the first 
two accused, 

(l) Budhia, not related to any of the 
accused. 

(5) Asaram, the son of the first two 

caccused. 

Besides the confession of Sitaram 
fully implicating himself aud the other 
accused, there is the following evidence 
on the record: 

(1) The evidence of Salok (P. W. 7) 
that on the night following the bhu- 
jaria (Wednesday) about two months 
X^rior to his examination at the Sessiong 
trial he had seen the first four accused 
on the Chindwara road near a banian 
tree going in the direction of the river. 
The time was when people generally go 
to bed. 

(2) The evidence of Bhabutram (P. W. 
2) and Sojar (P. W. 10) that there wag 
ill-feeling existing between the first 
two accused and the deceased since 
the jiartition between them was effected 
last year and the evidence of Sojar 
(P. \V. 10) and Mad ho (P. W. 4) that 
Budhia had some quarrel with Sojar 
since about 20 years. 

All the five accused persons preferred 
appeals to this Court which were heard 
by Jackson and Mohiuddin, A, J. C’s., 
with the result that tho conviction of 
Sitaram was maintained and that of 
Asaram set aside. The learned Judgos 
having, however, differed in their con¬ 
clusions on tho appeals of the remaining 
throe appellants their cases have been 
referred to mo, under S. 429, Criminal 
P. C., for opinion. Jackson, A. J. C., 
starting with tho confession of Sitaram 
and holding that it was sufficiently cor¬ 
roborated by tho aforesaid evidence was 
of opinion that tho conviction of tho 
first throe appellants should bo ux>held. 
Mohiuddin, A. J. C., on tho other hand, 


holding that the confession of a co-ac¬ 
cused was not substantive evidence 
though corroborated in some particulars 
was of opinion that the convictions of 
these appellants should not be upheld. 
In tho alternative he also held that tho 
two facts mentioned above did not am¬ 
ount to any corroboration of the con¬ 
fession of Sitaram. 

As there was serious conflict of view3 
with regard to the true scope of the 
provisions embodied in S. 30, Evidence 
Act, I had referred the following two 
questions for tlie decision of the Full 
Bench: 

1. “Whether fche self inculpatory confession 
of an accused implicating his co accused is 
substantive evidouco upon which alone tho con¬ 
viction of his co-accused could legally be 
based, and if not. 

2. Whether such a confession even if it be 
corroborated by other evidence which is in¬ 
sufficient by itself to sustain the conviction of 
tho non-confessing co-accused, could form a 
legal basis for his conviction.” 

Both those questions have been an¬ 
swered in the negative by the Full 
Bench which consisted of the Judicial 
Commissioner, Macnair, A. J. C., and 
myself. I, therefore, pnoceed to examine 
how far the evidence referred to in 
para. 2 above, connects the appellants 
whose axH^eals are before me with the 
crime of which they stand convicted. 
Tho evidence of Salok (P. W. 7) is on 
the face cf it very vague and stands 
alone. Tho place where the witness 
met the first four accused is described 
in the map (Ex. P-5) a3 No. 3 and is 
roughly, half a mile from No. 1, tho 
ghana whore Fadal is alloged to have 
been murdered. This evidonco is in 
serious conflict with tho confessional 
statement of Sitaram ?on tho very im¬ 
portant points of time and tho number 
of persous. Whereas Sitaram stated 
that tho whole party of murderers started 
from tho house of accused 1 for going to 
Sojas’s ghana .where Fadal li^ed at 
about 12 midnight” Salok (P. W. 7) 
stated that ho had mot them at a time 
when all people generally go to bed” 
which expression does ordinarily mean 
10 p. m, at tho latest. Further, whereas 
Sitaram stated that all tho five ac¬ 
cused had gone together, Salok makes 
mention only of tho first four accused. 

It is also worthy of note that Sitaram 
makes no mention of the fact that tho 
party of fivo murderors had mot Salok at 
any place en route to the ghana of Sojar. 
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Even if the evidence of Salok (P. W. 7) 
be believed in its entirety it fails, in 
my opinion, to establish any connexion 
of the present appellants with the mur¬ 
der of Fadal. 

As to the next piece of evidence of a 
general enmity between the deceased, 
Fadal, and the first two accused, it is 
enough to say that by itself or oven in 
conjunction with the first piece of evi¬ 
dence it is wholly insufficient to uphold 
the conviction. In Emperor v. Kalita 
(LG) it is observed that the existence of 
general enmity and a desire however 
strong or a motive however otTective to 
procure the death of another person 
may be a piece of circumstantial evi¬ 
dence, but is not corroboration of a 
sworn statement of participation iu a 
, particular crime. 

In view of the principles now laid 
down by the Full Bench I mu3t hold 
that for want of evidence in the present 
case the conviction of the three ap¬ 
pellants, Gobary a, Mt. Kashi and 
Budhia, should not be upheld. I theie- 
ifore agree witli the opinion of Mohiud- 
din, A. J. C., that they should bo acquit¬ 
ted. The records will now be returned 
to the Bench before whom tho appeals 
are ponding. 

Order. — In accordance with the 
opinion of Subhedar, A. J. C. to whom 
the case was referred under S. 429, Cli- 
min il P. C., we direct that Gobarya, 
Kashi and Budhia bo acquitted and set 
at liberty. The conviction of Sitaram is 
upheld and the sentence of death con¬ 
firmed. Asaram’s caso has boon disposed 
of separately. 

P.N./u.K. Order accordingly . 
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Subhedar, A. J. C. 

Girdh ari Accused—Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 12-B of 1930, De¬ 
cided on 14th March 1930, against deci¬ 
sion of Sub-Divl. Magistrate, Basim, D/- 
9th January 1930, in Criminal Appeal 
No. 103 of 1929. 

(a) Criminal P. C., S. 256—Mere re cord" 
ing of reason*, if no good reasons are forth¬ 
coming, would not lave trial from incurable 
irregularity if it results *n prejudice to ac¬ 
cused— Fact that Magistra v y or prosecution 
witnesses had to leave place of trial imme- 
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diately are not good reasons to take up case 
on Sunday—Criminal P.*C , S. 537. 

It is not so much the recording of tho rea¬ 
sons as tho adequacy thereof which should 
count in the determination of the question if 
the provisions of S. 253 havo been complied 
with. If no good reasons are forthcoming, 
merely recording them in writing by the 
Magistrate would not save tho trial from the 
taint of an incurable irregularity if it results 
in prejudice to tho accused. Tho reasons that 
the MigUtrate had to go out for urgent work 
or that tho prosecution witnesses had to leave 
the plice of trial immediately aro not good rea¬ 
sons for taking up a case on Sunday and rush¬ 
ing thiough the trial without giving the accus¬ 
ed proper opportunity to defend himself. 

[P 256 C 2] 

(b) Criminal P. C. (1923), S. 256 — Omis¬ 
sion to follow new procedure inserted in 
S. 256 by amending Act of 1923 of requir¬ 
ing accused to state “ at the commencement 
of next hearing ” whether he wishes to 
cross-examine prosecution witnesses is ir¬ 
regularity vitiating trial—Criminal P. C., 
S. 537. 

Tho provision that tho accused should bj 
asked whether ho wishes to cross-examine 
tho prosecution witnesses on a date subsequent 
to that upon which he is called upon to plead to 
the charge, insetted in S. 25(3 by the amending 
Act of 1923 by words “at the commencement 
of the next hearing,” is obviously intended to 
give the accused an interval of time to think 
out the lines of his defence before he is called 
upon to inform the Court hew he intends to 
proceed and an omission of this new procedure 
is an irregularity which vitiates the whole 
trial : 7 L.L.J . Ill, Foil. fP 8- Q 3 C 2, P 257 C 1] 

(c) Criminal P. C., S. 537 — Magistrate 
taking up case on Sunday — Accused not 
given opportunity to appoint pleader and to 
defend himself properly — Trial is void. 

There is very serious prejudice caused to the 
accused amounting to a failure cf justice by 
the trying Magistrate rushing through and 
completing the trial of the accused on a Sun¬ 
day without his consent and without affording 
him an opportunity of properly defending him¬ 
self by appointing a picador and so the whole 
trill is void : (1864) IT. R. Cr . 2 and 17 Bom. 

L . R. 918, Foil. [P 258 C 2] 

'd) Criminal Trial— Complainant s story ao 
grotesque as to be on the face of it impro¬ 
bable—Accused convicted—Trial vitiated 
by irregularity prejudicing accused’s case — 
Accused having served out more than half 
sentence retrial should not be ordered. 

Where a conviction is set aside on the 
grcuud of miterial irregularity of procedure, a 
retrial should ordinarily bo ordered. But 
where tho complainant’s story is so grotesque 
that it is on tho face of it irnprobablo, and the 
accused has already served out more than half 
tho sentence, retrial should not bo ordered if 
tho trial is vitiated by material irregularity 
prejudicing his caso : 3 Pat. L . IT. 221, Rel. on. 
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Abdul Kazak —for Applicant. 

J " Tho applicant, Girdhari 
?onaji, agod 32, metal moulder by pro¬ 
fession and resident of Khamgaon, Dis- 
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trict Buldana, has hied this application 
for revision of an order passed by Mr. 
1 tgikar, Tahsildar and Magistrate Se¬ 
cond Class, Basim, convicting him of an 
oflence under S. 354, I. P. C., and sen¬ 
tencing him to six months’ rigorous 
imprisonment and a fino of Rs. 25. 
This conviction was upheld in 
appeal by Mr. Sanyal, Sub-Divisional 
Magistrate, Basim. As the case involves 
a decision of substantial questions of 
procedure, it is necessary to state the 
tacts at some length. There was a fair 
at Mouza Loni in the Basim taluq of 
the Akola district, where Mr. Utgikar 
and the Sub-Inspector, Police .Station 
House, Risod, wore on duty. On Sun¬ 
day 1st December last at 12-30 p. m. 
Tulsi made a complaint to the police 
which was taken down by the Sub-In¬ 
spector (Ex P-l), the official translation 
of which is as under : 

I had gone to the fair with my brother 
Kisan. I and tho men and women, who ac¬ 
companied us, were going in a line. And the 
man brought before me was going by tho cross¬ 
road, who caught hold of my left broast amidst 
the crowd. I then began to cry, and wheu 
asked by Anjoni, I pointed ont tho man, who 
caught hold of .my breast. Bhuuga, Gangu 
have seen him in tho act of catching my 
breast. I wish to file complaint.’* 

Soon after this a challan was presen¬ 
ted before Mr. Utgikar, who rushed 
through tho trial and after examining 
only tho complainant, her brother and 
one Mb.* Gaugu passed the judgment 
convicting the applicant as stated above. 
The order-sheet of tho Magistrate runs 
as under : 

1st December 1029—Doni—Challan undoc 
S. 3 j4, I. P. C. 

Register. * 

Present—Accused in custody and all P* W f s. 

Evidence for prosecution recorded. 

Accused examined. Charge framed. For 
reasons noted inside ho is asked forthwith. 

He pleaded not guilty but has no defence to 

m ike. 

Judgment given. P. W's. allowed to go.” 

Being undefended by a pleader tho 
applicant did not at all cross-examine 
tho other two prosecution witnesses and 
put only a single question to tho com¬ 
plainant which elicited the reply *. I 
pointed out tho accused correctly to my 
brother and made no mistake.” In tho 
form which is proscribed for recording 
tho plea of dofonco of tho accused tho 

trying Magistrate noted as under : 

" (Complainant and witnesses are from 
Hyde.rabad State and aro leaving tho fair to¬ 
night I am leaving this tomorrow. So accus¬ 
ed is asked forthwith.) 


He does uot wish to a9k anything to any of 
the P. W’s. any more.” 

The pio.x of the accused was recorded 

in tho following words : 

11 

I am innocent, I have no defence to 
make.” 

On 6th December 1929, Mr. Asgheral- 
li, pleader, presented an appeal on be¬ 
half of the applicant in the Court of the 
District and Sessions Judge, Akola, but 
tho memorandum was returned to him 
on the same day for presentation to the 
proper Court. It was accordingly pre¬ 
sented in the Court of Mr. Sanyal, Sub- 
Divisional Magistrate, Basim, on 9th 
December 1929, who immediately pass¬ 
ed an order under S. 426, Criminal P. C. t 
releasing tho appellant on bail, till the 
decision of the appeal. Tho applicant, 
who had in the meantime reached the 
Akola jail, did not probably know that 
his relations had engaged a pleader and 
got the appeal presented and therefore 
on 10th Decombor 1929 he filled up the 
prescribed form of appeal which was 
forwarded by the Superintendent of the 
jail to tho Deputy Commissioner, Akola, 
who in his turn sent it on to the Sub- 
Divisional Magistrate, Basim, on 13th 
December 1929. On a slip attached to 
this momoradum of appeal there is an 
endorsement of Mr. Sanyal hearing date 
20th December 1929 to the effect that 
“this has already been registered” im¬ 
plying obviously that he had taken cog¬ 
nisance of the appeal presented by Mr. 
Asgheralli already. 

Among other grounds two important 
questions relating to the procedure 
adoptod by tho trying Magistrate were 
raised in appeal before tho Sub-Divisional 
Magistrate and it was contended that 
tho trial was prejudicial to tho accused 
and otherwise invalid. The first was 
that the case was taken up by tho 
Magistrate on a Sunday evidently with¬ 
out tho consent of tho applicant, and 
tho second was that no opportunity was 
allowed to tho accuso 1 to engage a 
ploador to properly conduct tho defence 
and cross-oxamino tho prosecution wit¬ 
nesses. 

Both these contentions were over¬ 
ruled by Mr. Sanyal and they are again 
pressed before mo by the learned pleadei 
for tho applicant. While admitting 

that 

‘‘tho Magistrate oup ht not to have taken up the 
case on a Sunday.” 
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Mr. Sanyal held that it did not cause 
any’ prejudice to the accused because, 
even if the case were taken up on the 
following day, the accused could not 
possibly have engaged a pleader. He 
further observed that 

. appellant had sent his appeal • from the 
jail , therein he notes that ho does not desire 
to bo represented by a pleader on tbe 10th 
December 1929.•’ 

Mi. Sanyal has evidently a short 
memory and is certainly wrong in stat¬ 
ing that in the memorandum of appeal 
sent from jail there is a note by the 
appellant to the effect that he did not 
wish to be represented at the hearing of 
the appeal. Having perused this me¬ 
morandum of appeal I do not find any 
such note in it. As a matter of fact a 
proper appeal was already filed by Mr. 
Asgheralli, pleader, before Mr. Sanyal 
on 9th December 1929 on which date he 
himself passed an order for bail, and it 
appears from his order-sheet of 7th 
January 1930 that the appeal was 
argued on merits by the pleader on that 
f at ®; Therefore the suggestion made 
by Mr. Sanyal, with reference to the 
memorandum of appeal from jail, that 
applicant was not in a position to 
engage a pleader, even if the case was 
not taken up on Sunday, is obviously 
incorrect and very misleading. 

In para. 4 of the Judicial Com¬ 
missioner s Criminal Circular IV-4 it is 
laid down that the Courts are entirely 

f ° 9 ° d 0 % 0ve, 7 S “nday.” As far back as 
18G4 a Bench of the Calcutta High 
Court in setting aside an order passed 
on a Sunday, made the following per- 

tinent observations in Grijamonee v. 
Ishur Chunder (IJ : 

“But, as a rule, the Maeisfcr'ifA ok„. u 
"it as a Judicial Olticer 3 ,pi h ° U , Id not 
in tho ordinary courl lf I ■ pcsu ° ( cases 

day, because" upon nTITu °“ * W 

Sunday is a recocnil.l l i i h, S ber ground, 
country ; and o„ ?hat ^ thrOU « bout ‘ b ° 

suspended in all tho Courts JUd, ^ lal buslnesB i9 

bo put to great InlnvolioAoo if mi « ht 

wero liable to bo callod m, f ° \ f , fcheir case8 

day at tho caprice of a Ma lstmb ”V n that 

injustice might bo done.” 8 * ’ ttnd ™Uch 

Again, this very point arose in Baban 
Baud v. Emperor (2) whom tij .■ , 

oi j. c vz°j c ,a *:s 

»oo„.„d boing n„.bla * “ 

rtMd.r L .„a tho judgment counting 
0) C18G4] W. R. Cr 1 -— 

16Crl "ujXZ R ‘ 918 =31 I. C. 3 52= 
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him was pronounced on the following 
day. Tho conviction of the accused 
nn as set aside by a Bench of tho Bombay 
High Court on the ground (1) that there 
was an irregularity in procedure which 
had prejudiced the accused who could 
not be said to have had a fair oppor¬ 
tunity to defend himself ; and (2) that 
the fact that the accused did not ask 
the Court to adjourn tho case did nob 
make any difference. Those conclu¬ 
sions have my entire concurrence. 

On the second question Mr. Sanyal 
held that the reasons assigned by the 
trying Magistrate for rushing through 
the trial were cogent and did nob 
prejudice the accused and that, 
since they wore recorded in writing 
there was sufficient compliance with the 
provisions of S. 25G, Criminal P. C. I 
shall show later on that tho reasons 
assigned by the Magistrate were abso¬ 
lutely inadequate and tho trial most 
certainly prejudiced the applicant. It 
is enough for tho ‘present to say that it 
is not so much the recording of the 
reasons as the adequacy thereof which 
should count in tho determination of 
the question if the provisions of S. 256 ‘ 

**!• ^ av0 been complied" 

witb. If no good reasons are forth- 1 

coming, merely recording them in wri- 
ting by the Magistrate would not, in 
7 °*l lnioa » save the trial from tbe taint 
of an incurable irregularity if it results 
in prejudice to the accused. 

thft C M° n 256 ’ , Criminal p - C„ enacts' 

!ute */V C sba11 bo re <J“ired tol 

state at the ^ commencement of the next\ 

earing of the case whether he wishes 

to cross-examine any, and, if so, which of 

«-.fA WltDeS i 3eS tbe P rosec ution whosei 
°™ e ?. ce - has be .en taken. The words 
underlined (here italicized) were inserted 
in th 0 section by tbe Amending Act of I 
and they clearly indicate tbe in-' 
tention of the legislature that sufficient 
time should bo given to tbe accused to' 
consider whether be wishes to cross-ox-j 
*“r any ,° f t. he Prosecution witnesses 

isonlvi 6 tna ! B * 01 tb ° charge, and it! 

is only in special cases that the Macis i 

Jft" re - q u lr ° h, '“ t0 atato forthwith 

peror (°) Ran } ch ^dra v. Em ' 

z.../ r„"s “««>• “• 

«» pros.cutioD 
7 7 a date subsequent to that 

(3) A. I. R. 1926 Pat. 21C=r5 Pat. 110.- 
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upon which he is called upon fco plead 
to the charge, is obviously intended to 
give the accused an interval of time to 
think out the lines of bis defence before 
he is called upon to inform the Court 
how he intends to proceed and an omis¬ 
sion of this new procedure is an irregu¬ 
larity which vitiates the whole trial: 
Phuman v. Emperor (4). 

The complainant’s story was indeed 
so grotesque that it was on the face of 
it improbable and it was therefore the 
more necessary that every opportunity 
should have been afforded to the accused 
to engage a pleader to conduct the de¬ 
fence properly. The indecent assault at 
midday in a public fair upon a girl who 
was in the company of her brother and 
another woman, by a man, who evi¬ 
dently had a shop of his own in the fair 
as appears from the second sentence of 
the memorandum of appeal from the 
jail where he states that he was at 
his shop” seems very improbable. Hav¬ 
ing regard to the fact that at public 
fairs crowds of people rush about from 
one place to another, it is not incon¬ 
ceivable that the hand of the accused 
may in passing have come in such close 
contact with the left breast of the 
complainant that she and hei compan¬ 
ions may have fancied an indecent 
assault, or it may be a case of mistaken 
identity. No map of the scene of occur¬ 
rence is on record nor any attempt has 
been made by the trying Magistrate to 
clear up several other points which, 
under the circumstances of the case, 
required elucidation and which could 
only be done by close cross-examina¬ 
tion of the throe prosecution witnesses 
and visiting the scone of the alleged 
occurrence before it could he said that 
the charge against the accused was fully 
established. It is indeed a matter of 
very groat regret that a senior officer of 
Mr. Utgikar’s standing had not even the 
ordinary fairness to question the ac¬ 
cused, situated as ho was in a foreign 
place and suddenly confronted with the 
serious charge, if ho wished to engage a 
pleader to defend him, in spite of the 
fact that the unfortunate man protested 
that ho {was wholly innocent of the 
charge. 

In answer to the rule issued by this 
Court the District Magistrate has for¬ 
warded with out any comment the try- 

U) A. I, R. 19*6 Ij&h. 339. 


ing Magistrate’s explanation the mate¬ 
rial portion of which runs as under: 

*'1. Discretion allowed by S. 25G (1), Crimi¬ 
nal P. C. was exercised for reasons recorded in 
the plea and defence sheet. I must have re¬ 
turned to Basim by next evening (3G miles), 
viz, 2nd December 1929, to meet the Commis¬ 
sioner, Berai, on 3rd 'December 1929. The 
witnesses also wera to leavo^the fair the same 
night. 

3. As stated above (para l) the case bad to 
be taken up even on a Sunday and as I was 
there to do fair duty in all its aspects, imme¬ 
diate disposal of criminal cases was -very 
necessary.*' 


The above explanation cannot bear 
any serious examination. In taking up 
the case on a Sunday and hurrying 
through the trial Mr. Utgikar appears 
to have been moved more by a sense of 
looking to the convenience of the prose¬ 
cution witnesses and himself than fco 
the convenience of the unfortunate man 
who had the misfortune of being an 
accused before him fco stand a trial for 
a serious offence. I fail to see how 
under the circumstances stated by the 
learned Magistrate immediate disposal 
of criminal cases was very necessaiy. 
The reasons assigned appear fco me to 
be wholly inadequate and were all 
avoidable. The prosecution witnesses 
were already in attendance and the 
provisions of the Criminal Procedure 
Code gwe ample powers fco the Magis¬ 
trate to bind the witnesses down foi 
future at tendance and even if they failed 
to attend they could have been easily 
summoned or brought under arrest from 
the Nizam’s Dominions as provided by 
the Judicial Commissioners Criminal 
Circular IV-8 (1). Tho offence under 

S 354, I. P. C., was a bailable one anti 

oven if the challan was presented by 
the Sub-Inspector on Sunday, Mr. Utgi¬ 
kar could have easily bailed out the 
accused rand bound down the prosecu¬ 
tion witnesses. At all events after the 
charge was framed be could have easily 
adjourned tho case to a date suitable to 
himself and tho prosecution witnesses it 
he had to leavo tho fair the next day.in 
order to keep*his appointment with the 
Commissioner on 3rd December 
For reasons given above. 1 J 10 " 

there was very serious prejudice caused 

to the accused amounting to a failuroo 
justice by tho trying Magistrate rushing 

through and completing .the r ' a con . 
applicant on a Sunday without his con 

9 ent and without affording him 
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opportunity of properly defending him¬ 
self. I therefore hold chat tne whole trial 
jwas void. I accordingly set aside the 
conviction of the applicant and order 
him.to be set at liberty without further 
delay. The fine if paid will be refunded. 

As -a necessary consequence of my 
setting aside the conviction on the 
ground that it was void there should be 
a retrial, but in the special circumstan¬ 
ces of the present case, when the appli¬ 
cant ha3 served out more than half the 
sentence, I should be doing him more 
injustice by ordering his retrial than if 
I wore to uphold the conviction and 
reduce the sontence to that already 
undergone which I consider would have 
been the proper measure of sentence to 
pa33 oven on a valid conviction. I, 
therefore, accept the prayer of the ap¬ 
plicant’s pleader that there should bo 
no retrial of the applicant: cf. Bhase 
Singh v. Emperor (5). 

The present case furnishes a striking 
illustration of the way in which ad¬ 
ministration of justice suffers at the 
hands of overworked executive officers. 
It is, therefore, desirable that the 
superior executive officers should dis¬ 
tribute the work of the two branches of 
administration among their subordinate 
officers in a manner that the latter may 
have no excuse whatsoever for rushing 
through their judicial work on account 
of the pressure of other work. 

S.N./n.K. Orrlpr set a^ide. 


(>) [ 1J17j 3 P*t. L. W 224 = 43 1. G. 
(1017) P. H. G. G. 87. 
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Findlay, J.C., and Scjbhedak, A. J. C. 

Sheikh Shafi —Accussd — Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. f>-B of 1930, De¬ 
cided on 18th March 1930, against deci¬ 
sion of Addl. Sess. Judge, Amraoti, D/- 
llth January 1930. 

(a) Evidence Act,*S. 24—Approver in mur¬ 
der c#»c making several statements implica¬ 
ting himself—At Sessions trial retracting 
confessions stating that he made them being 
tutored by police—His pardon withdrawn 
and he put on trial—-No evidence to corro¬ 
borate his retracted confessions—Confes¬ 
sional statements themselves wanting in na¬ 
tural details and contradicting each other 
on ^important points—There was no suffi¬ 
cient evidence to justify his conviction. 

The weight to be given to a retracted con¬ 
fession must depend upon tho -oi rcumatancea 


under which tho oonfossion was originally made 
and the circu n?Unc's un ier which it was re¬ 
tracted, including tho reasons given by tho 
prisoner for its retraction. Unless the confes- 
siou is corroborated in material particulars by 
credible independent evidence, or unless tho 
oharacter of tho oonfession and tho cir¬ 
cumstances under which it was taken indicate 
its truth it would bo unsafe to rely on it. 

Tho accused was appointed approver in a case 
of murder. He made several confessional state¬ 
ments implicating himself' and tho other ac¬ 
cused in the murder. But at tho Sessions trial 
he unreservedly retracted his previous state¬ 
ments as approver and that ho knew nothing of 
the murder aud that ho was tutored by the 
police into making those statements which 
were false. The conditional pardon granted to 
him was withdrawn and ho was put on his 
trial on the previous charge of murder. There 
was no evidence to corroborate his confession 
and further the various confessional statements 
made by him were- wanting in those natural 
dotails which one would ordinarily expect in a 
free and voluntary confession. The statements 
also contradicted one another on several impor¬ 
tant points. 

Held : that there was not sufficient evidence 
to justify his conviction: 31 Mad. 83; 13 G. P. 
L. R. 107; 20 All. 133; 15 Bom. 452; 22 Cal. 50; 
A. I. R. 1925 Cal . 587 and 53 I. C. 929, Rel. on. 

[P 260 G 2, P 264 C 1] 

5}t (b) Evidence Act, S. 32 (3)—Scope.- 

Where a person S3ntenced to death for mur¬ 
der makes a statement to a Magistrate about 
the time of his being hanged that the approver 
appointed to give evidence in the case, who 
had previously retracted his confessions, was 
not involved in ^the r ,orimo tho statement may 
be admissible under S. 32 (3); A. I . R, 1325 
P. C. 52, Rel. on. 261 C 2] 

N. G. Bose —for Appellant. 

Vivian Bjse —for tho Grown. 

Judgment.— This is an appeal by 
Sheikh Shafi, a young mill labourer ago ! 
20, who has boon convicted by Mr. K. B. 
Sheorey, Additional Sessions Judge, 
Amraoti, of murdering one Hanmanta 
and sentenced to death. Tho appeal 
was received from jail but the appel¬ 
lant was represented at the hearing by 
Rai Bahadur N. G. Bose. Hanmanta was 
in the employ' of the Badnera Mill and 
had disappeared from his quarters in 
September 1928. On 23rd March, at tho 
instance of the Mill authorities, Maho- 
mad Akhar (P. W. 4), who was then Sub- 
Inspector in charge of tho Badnera 
Police Station House, broke open tho 
quarters which had been kept locked by 
the missing man and recovered from his 
room a lob of property valued at about 
Rs. 400 as described in Ex. P-1. 

On the same day Mahomad Akhar 
proceeded on leave and was succeeded 
by Kovel Krishna (P. W. 2) and the lat¬ 
ter suspecting that Hanmanta had been 
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murdered began an investigation which 
resulted in the arrest and prosecution 
of the appellant and two other mill 
employees Pirusha and Sheikh Mshebub 
as being concerned in £ho murder of the 
missing Hanmanta. On 14th April 1929 
the appellant made a formal confession 
before a Magistrate (Ex. P-9) implica¬ 
ting himself and the other accused. On 
3rd May 1929 he received a conditional 
pardon and was made an approver (Ex. 
P-15). On the following day he was 
examined in the committing Magis¬ 
trate s Court as the second witness for 
the prosecution and adhered to his con¬ 
fession. On 23rd July 1929, however, 
when he was examined as the ninth wit¬ 
nesses for the prosecution in the Sessions 
Trial No. 18 of 1929, he unreservedly 
retracted his confession and previous 
statement as an approver and stated 
that he knew nothing of the murder and 
that he was tutored by the police into 
making his previous statements which 
were false (Ex. P-18). The trial of the 
other two accused ended in their con¬ 
victions which were maintained by this 
Court in appeal and both of them were 
hanged on 18th December 1929. 

On the termination of the aforesaid 
Sessions trial on 30th July 1929, the 
Public Prosecutor having issued a cer¬ 
tificate under S. 339, Criminal P. C. 
(Ex. P-17) that the appellant had for¬ 
feited his pardon, ho was proceeded 
against and was committed to take bis 
trial before the Court of Sessions on the 
original charge ofjmurdering Hanmanta. 
This trial, as already stated above, has 
ended in the conviction of the appel¬ 
lant which is, however, solely based 
upon his own retracted confession. 

Rai Bahadur Bose for the appellant 
did not controvert the finding of the 
Additional Sessions Judge that Han- 
monta was murdered but ho strongly con¬ 
tended that, in the absence of any other 
evidence, the conviction of the appel¬ 
lant, based as it admittedly was on his 
own retracted confession, was unsound, 
the more so as the circumstances on re¬ 
cord throw a cloud of suspicion on the 
question of the said confession being 
true and a voluntary one. Although the 
Additional Sessions Judge has not, in 
his judgment, even referred to any evi¬ 
dence in corroboration of the confession 
of the appellant, the learned Govern¬ 
ment Advocate endeavoured to urge be¬ 


fore us that there W9re certain facts 
which afforded corroboration in some 
measure though very slight and he 
therefore, submitted that the conviction 
should not be disturbed. It was also 
argued for the Crown that the confes¬ 
sion having been duly, recorded and 
adhered to by the appellant in the com¬ 
mittal proceedings in the previous case, 
there could be no doubt that it was a 
true and voluntary confession. 

Before dealing with the question of 
corroboration it is necessary, in the 
first instance, to determine how far the 
contention of the pleader for the appel¬ 
lant that the confession was not true 
and voluntary is sustainable. It is now 
well settled that the weight to bo givan 
to a retracted confession must depend 
upon the circumstances under which 
the confession was originally made and 
the circumstances under which it was 
retracted, including the reasons given 
by the prisoner for its retraction: Queen - 
Empress v. Raman (l) at p. 88. 

While it is equally true that the use 
to be made of such a confession is a 
matter of prudence rather than of law, 
it has been held in a series of cases that 
it is unsafe for a Court to rely and act on 
a confession which has been retracted, 
unless after consideration of the whole 
evidence in the case, the Court is in 
a position to come to the unhesitating 
conclusion that the confession is true. 
This implied that, usually, unless the 
confession is corroborated in material 
particulars by credible independent evi¬ 
dence, or unless the character of the 

% 

confession and the circumstances under 
which it was taken indicate its truth: 
Empress v, Chutia (2); Qu*en-Emprcss 
v. Maikulal (3); Queen-Empress v. Dada 
Ana (4) at p. 4G1 and Queen' Empress v. 
Jagat Chandra Mali (5) at p. 77; it would 
be unsafe to roly on it. 

It is a matter of regret that the learn¬ 
ed Additional Sessions Judge did not 
properly appreciate the principles enun¬ 
ciated in the several rulings cited by 
him in para. 7 of his judgment and, 
therefore, failed to apply them to the 
facts of the present case. It is not cor¬ 
rect to say that Empress v. Chutia (2) 
stood overruled b y th e later_ decisi on in 


(1) 

( 2 ) 

(3) 

(4) 


1898] 21 Mad. 83. 


[1900] 
1897 
1891] 


13 C. P. L». R. 107. 

20 All. 133=(1S97) A. W. N. 224. 
15 Bom. 452.* 


(5) [1895] 22 Cal. 50. 
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Bhaddu v. Emperor (G). In both the 
cases there was in fact other evidence 
which was considered to be sufficiently 
corroborative of the retracted confession. 
The fact that Ex. P-9, the confession in 
the present case, was recorded by Mr. 
Aminulla (P. W. 3) after taking the 
usual precautions did not, in our opi¬ 
nion, relieve the learned Judge of the 
necessity of probing into the circum¬ 
stances both antecedent and subsequent 
to it in order to find out if it was really 
a free, voluntary and true confession 
and could be relied on in spite of its 
retraction and of the fact that there 
was little or no other evidence to cor¬ 
roborate it: Jay ram v. Emperor (7) On 
a careful scrutiny of the materials on 
record it is abundantly clear to us that 
the confession of the appellant (Ex. P-9) 
a3 well as his statement made before 
the committing Magistrate (Ex, P-1G) 
were inspired and made by him evi¬ 
dently under the influence of the police 
as statod by him in hi3 evidence at the 
‘Sessions trial No. 18 of 1929 (Ex. P-18). 


It is surprising that the attention ol 
the learned Additional Sessions Judge 
was not drawn to Ex. P-6 which is or 

to the very rool 


It is admitted b> 
2) that, long be 
first in format! or 


record and which goes 
of the whole matter. 

Kevel Krishna (P. W. 

fore he inscribed his _ _ 

report (Ex. P-7) on 11th April 1929, h< 
had, at the instance of Sheikh Mahebub 
already arrested the appellant on 8tl 
April 1929 at 5-30 p. m., and had ques 
Honed him and that two hours later whil 
the appellant was still in his custody 
he got th3 appellant’s statement (Ex 
P-G) recorded by Mr. Aminulla (P. \V. 3 
on oath in the Police Station House a 
Badnera. Neither the Sub-Inspector no 
Mr. Aminulla have in their deposition 
.given any reasons why it was though 
necessary to take down the confessiona 
•statement of the appellant and that to< 
on oath (Ex. P-6) in such n hurry am 
without, as admitted by the Magistral, 
ihimse f, gomg through the prescribe! 
formalities which ho undoubtedly ob 
^served before ho recorded Ex. P-9. Mi 
Aminulla statod that he did not knov 
df the appellant and Sheikh Mahebul 
wore formaJly then arrested or not. 
Jlut surely it was as much his duty as i 

(6) [1918] 19 Cr t L7 jT^861=4GXcT 100y 

‘(7) [1903] 13 C. W.N. 8C1=2 I. C. C8i=9 C 
Lu J. GC3. 


responsible Magistrate to have enquired 
about this, as it was the plain duty of 
a responsible police officer in the posi¬ 
tion of Kevel Krishna (P. \V 2) to have 
informed the Magistrate that the appel¬ 
lant was already under arrest before be 
apparently prevailed upon the Magis¬ 
trate to record the confessional state¬ 
ment of the appellant on oath. 

It is conceded by the learned Govern¬ 
ment Advocate that Ex. P-6 could not, 
in the circumstances, be admissible in 
evidence but it can obviously ho taken 
by us into consideration to find out if 
the subsequent formal confessional state¬ 
ment of the appellant [(Ex. P-9) was or 
was not a lree and voluntary statement 
as it purports to be. It is clear to us 
that after Ex. P-6 was taken it was not 
at all difficult to get Ex. P-9 recorded. 
In spite oi his being sent to jail custody 
on IJtii April 1929, the appellant could 
not: have for gotten during the space 
of one day when he was not in police 
custody, that he ha 1 already made a 
st itement on oath a week before and 
that it was net therefore possible or 
desirable for him to resile from it on 
the 15th idem when his confessional 
statement (Ex. P-9) was recorded. 

The Sub-Inspector (P. W. 2) in hia 
evidence states that on 30th April 1929, 
he made a recommendation to his 
District Superintendent of Police that 
the appellant should be made an ap¬ 
prover by the grant of a conditional 
pardon. It is not stated by him why 
out of the two confessing accused, viz., 
the appellant and Sheikh Mahebub, the 
former alone should have been . selected 
for being made an approver in the case. 
This course appears very likely to havo 
been adopted with two objects. The 
challan was presented on 23rd April 
1929, and the investigation had only dis¬ 
closed that there was bare circumstantial 
evidence against Prusha and Sheikh 
Mahebub, while there was none what¬ 
soever against the appellant. In order 
therefore to make the case against the 
other two accused complete by the in¬ 
troduction of direct evidence and at the 
same time to fulfil a possible promise made 
to the appellant to save him, the appellant 
was piesuinably selected for boing made 
an approver. On account of his being 
only a raw youth of 20 ho was possibly 
amenable to thanipulation as would 
seem to havo been the case, a matter 
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which will be clear when we examine 
his several statements. 

The several confessional statements 
of the appellant, Exs. P-6, P-9 and P-16, 
arc wanting in those natural details 
which one would ordinarily expect in a 
free and voluntary confession. To 
begin with, there is nothing to show if 
the appellant and Sheikh Mahebub and 
Pirusha were cn terms of such intimacy 
either by reason of age, 'friendship or 
relationship, that the latter would take 
him into their confidence to commit such 
a diabolical crime. The murder was 
committed evidently I or loot and some 
of the property of the deceased was 
traced tc the two persons who have 
already paid the extreme penalty for the 
crime. In his confession, however, the 
appellant does not say that ho was even 
told of this object by the principal 
actors or that they induced him to join 
them for mercenary motives. lie merely 
states that some five or six days after the 
murder he was only paidRs. 10 by Pirusha. 
In the next place a careful comparison 
of the aforesaid three statements reveals 
that each subsequent one is a distinct 
improvement over its predecessor in very 
material particulars, regardless of its 
being contradictory to the previous 
one. This clearly indicates that there 
was another brain working behind that 
of the appellant; each statement subse¬ 
quent to Ex. P-6 seems to fit in with the 
case for the prosecution as it developed 
from time to -time during the investiga¬ 
tion by the police. 

Iu Ex. P-6 the appellant had stated 
that, about the middle of the previous 
rainy season, one day, when the factory 
was closed, he, Sheikh Mahebub, Piry 
and with “one black man in a dhoti’’ 
and one Hanmanta Mahar had gone to 
tbo house of Piry. From there at 1*30 
a. m. they started to go to Masan; that 
Piry had a hatchet, a spade and Han¬ 
manta Mahar had taken a lathi in his 
hand; that Piry dealt the deceased a 
blow with the hatchet from behind; that 
Mahebub give two blows with tho 
head of the pick-axo on the hack of tho 
deceased; that ho himself gave one blow 
with tho head of tho spade; that Han¬ 
manta Mahar doilt two blows with his 
lathi; that Piry and the black man had 
taken otf their cdothos; that after Han¬ 
manta was dead, Mahebu*b took otl silver 
Kada from his hand and ho tho mudkis; 
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that Piry took away all the ornaments; ■ 
that the deceased was wearing a patka, 
a shirt and had chappals on his feet and 
a dhoti on; that Piry paid him Rs. 10 five - 
or six days after the incident, and that . 
Piry had told him not to reveal the 
secret by brandishing his big knife. 

On 15th April 1929 the appellant made * 
the following confession : 

“Peeru, Mahebub aud I conspired four days - 
befoio Pola at Peeru’s bouse. Peeru said, ‘We * 
will bill Hanmanta'. On Tuesday Mahebub, 
Peeru and I wont to.bring Hanmanta. We 
brought him and went so far as the nala. We • 
went to Peeru's house. From there we went 
along the uaU. Peeru killed Hanmanta with . 
an axe. He fell down. Then Mahebub and I . 
struck him with sticks. Ho died within 25 • 
minutes. The deceased had 2 mohurs, 2 . 
Murkis and 2 kadas which Peeru kept with 
himself premising to p>y me Rs. 10 and Rs. 4 
to Mahebub. We put the corpse in a pit and • 
covered it under earth. The pit was ankle 
deep, containing water. We three put the * 
corpse into tho pit ani then covered it wioh 
earth. Hiving put the corpse along with it? 
clothes into the pit, we started from there and 
returned (to.our houses). Peeru gave me Rs. 10 
on Sunday. He paid Mahebub also Rs. 4 on . 
Sunday. I have nothing more to say. I showed 
the place where tho corpse was buried to tho • 
police and recovered clothes from there, but I 
do not know what became of tho corpse 

It is to be noted that in this confession - 
tho appellant is very definite iu his date, . 
introduces conspiracy without giving , 
any details, drops the story of tho black 
man and Hanmanta Mahar, is silent on • 
the description of tho clothes which * 
Hanmanta was wearing and the threat 
given to him by Pirusha to keep the * 
secret, introduces two gold mohurs and 
the payment of Rs. 4 to Mahebub and 
contradicts tho previous story of the » 
assault made by himself and Mahebub • 
by substituting sticks for pickaxe and 
spade. Lastly he asserts that he show- 
<}d tho place to tho police where the * 
corpso was buried and the clothes were 
recovered. This assertion is proved to 
ho false by the evidence of Kovel . 
Krishna (P. \V. 2), who clearly deposed 
that the appellant was uuablo to point 
out tho place and that it was Mahebub • 
who did so and that Mahebub pointed 
out tho clothe*. 

In the last statement of tho appellant 
as an approver (Ex. P-16) final touches 
are clearly noticeable obviously intended 
to make it confoim fully with all the 
details of the prosecution story which, 
as a rosult of complete investigation, 
was ultimately presented to the Court. . 
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^This will be clear from the following 
extracts from Ex. P-16 : 

“The deceased Hanmmfca Lodhi used to live 
in the chawl of the mill about two or three 
rooms apart from the room of Sheikh Mahebub. 
He was neuter . . . Hanmanta used to put on 
'two silver kadas one on each hand, 1 gold mo 
burs on the neck, 4 gold mudkis, 2 on each ear. 

On Tuesday about seven months bick.at 
about 7 or 8 p. m. Pirush took mo and Mah- 

bub to the hous3 of the deceased.Ac 

about 8.30 p. m. myself, Piru, Han manta and 

Mahebub went to the house of Pirn. . . ... . 
Hanmanta asked Piru to give some medicine 
which would euro him of impoteucy and pro¬ 
mised to give him Rs. 20 if he gwo proper 
medicine. Piru promised to give him that 
medicine. At about lip. m , wo left for the 
burial ground as Piru bad promised to cure 
Hanmanta there. Oury gave me the 

?stick, article 3, and lie himself carried the 
axe and kudali articles 0 and D. Mahebub 
carried the stick, article F. . . • We all went to 
the mas*n. It was pitch dark then . .... 

Hanmanta carried a hurricane lantorn w in him 
.On the way tbo light got extinguish¬ 
ed. When we reached the rnasan, Piiy dealt. a 
blow with the axe, article D on the neck of 
Hanmant i and he fell down. Piru then said 
“What are you seeing. Beat this fellow.’’ 1 
gave II inmanta two lathi blows on the head . . 

Piru had a knife, article G tied to his loin 
cloth.He cut out the two gold inohurs from the 
neck of the deceased. He also took out the two 
mudkis from the oar. He asked us to take out 
the Silvor kada and l and Mahobub took out one 
,kad i each. I took out the kada of the left 
hand. Piru took the kadas from us s\ying 
that wo had ao pockets. He kept two silver 
:k&d&8, 2 gold mohurs, and 4 gold mudkis in 
his pocket.The deceased was put¬ 

ting on a red bordired dhoti, a white b\ndi, 
a bl\ck coat, a Marwvdi shoe, and a red c\p. 
Article H is the.samc dhoti, I the baudi, J the 

black coat, 1C the shoe and L the c\p. 

We returned to the house of Piru, It was 
about 1 or 1-30 a. m. then. Piru gave I gold 
mohur.a pair of mudkis and 1 kada to Mahebub. 
Ho himself retained 1 mohur, 1 kada and 1 
pair of earrings. Piru promised to give me 10 
Tupe s on Sunday when he came to Amraoti. 
He accordingly gave me Rs 10 on Sunday. . . 

. I can identify the ^ornaments. The mohur 
is article M, two earrings are article N and tho 
silver kadas article O. Hanmanta had been put¬ 
ting these on when he was murdered. These arti¬ 
cles had been given to Mahebub by Piru. Piru 
threw away tho stick article F, after taking the 
same from the hand of Mahebub. It was 
thrown on a cactus hedgo. Its end was splin¬ 
tered on account of boating and it had two 
splinters attached to it. My stick was takon 
away to his house by Pirn.’* 

It is very significant to not© that 
while it was pitch dark and the lantern, 
which the party had taken with them, 
had boon extinguished, and when the 
appellant himself had apparently no op¬ 
portunity to handle the most ordinary 
and common articles which were on the 
person of thidjcia^el if he axe and 


knife which Piru had with him, yet as 
an approver ho was able to identify all 
these in the committing Magistrates 
Court with absolute certainty. Kevel 
Krishna (P. W. 2) has not stated that 
the appellant was also able to pick out 
all these several articles from others of 
similar kinds as he is suppose! to have 
done in the case of the bamboo stick 
article F. The end of this stick 

“was spliaterod on account of beating an 1 it 
had two splinters attached to it.” 

It must have been noticed that in his 

previous two statements the appellant 

did not make any mention of this stick 

which is supposed to have played such 

an important part in the murder. 

It indeed requires a greal deal of 
courage to put such an intrinsically 
improbable story as is contained in 
Ex. P-LO before a Court of justice, bub 
it demands a greater degree of cre¬ 
dulity on the part of a Judge to accept 
it as true. Tho statement in Ex. P-16 
is undoubtedly fuller than the previous 
statement, but in very essential details 
it obviously contradicts tlie earlier ones. 
If it was a true statement, it cannot bo 
explained why a ditforent one on most 
of the essential points was made by the 
appellant on 8th April when his 
confessional statement was recorded 
by Mr. Aminulla (P. W. 3) in tho Police 
Station House at Badnera. The only 
legitimate conclusion then to be drawn 
from all the circumstances is that the 
appellant gave out the truth when two- 
and-half months liter, in hi3 deposition 
at the Sessions trial he stated that his 
previous statements were false : soo 
Ex. P-18. 

As observed in Emperor v. Panchkari 
Dutt (8) S. 24, Evidence Act, does not 
require positive proof of improper in¬ 
ducement to justify the rejection of a 
confession, tho word “appears” indicat¬ 
ing a lesser degree of probability than 
would bo necessary if “proof” had boon 
required, that anything ranging bet¬ 
ween the barest suspicion on tho one 
hand and absolute certainty on tho 
other may bo sufficient to satisfy the 
requirements of the section for tho re¬ 
jection of a confession, and that if 
a prima facie confession is false, incon¬ 
sistent, or absurd that might suggest 
that it is not voluntary. In another Cal¬ 
cutta, case where a retracted confession 


(8) A. I. R. 1925 Cal. 587=52 Cal. G7, 





264 Nagpur 


Sheikh Shafi v. Emperor 


1930 


was iejected because tho surrounding 
circumstances disclosed that it was oLn 
tained under police pressure, it was 
observed that it is always difiiculb for 
an accused person to prove ill-treatment 
or inducement by the police even when 
it is true : Jilcbarak Ali v. Emperor (9), 

Having given our best consideration 
to all the facts and circumstances of the 
present case, we are far from convinced 
that the confession (Ex. P-9) of the ap¬ 
pellant is true and was voluntarily made 
and, as the same is retracted, we deem 
it very unsafe to uphold the appellant’s 
conviction only on its basis. It is 
rightly conceded by the learned Govern¬ 
ment Advocate that the f;rst confessional 
statement (Ex. P-6) is totally inadmis¬ 
sible in evidence against the appellant. 
There then remains the appellant’s 
statement as an approver. Since that 
deposition is also unworthy of credence 
for reasons already given and is also 
retracted, it cannot aftord any corro¬ 
boration of the retracted confession : 
Empress v. Cliutia (2). 

The learned Government Advocate 
bad argued that the confession of the 
appellant was corroborated by the fol¬ 
lowing facts : 

(1) That the appellant pointed out 
the places where Hanmanta was buried 
and the articles If, B, F and J ; 

(2) that the lathi (article G) was 
picked up by the appellant from among 
the other lathis and the appellant testi¬ 
fied that it was the lathi which Pirusha 
had given to Mahebub ; 

(3) that two women had seen a 
body being eaten by vultures in the 
neighbourhood where some bonos and 
hairs wore recovered. 

As to the first fact both the Sub- 
Inspector Kevel Krishna (P. W. 2) and 
Govindrao, pat war i (l?. W. 5), have 
clearly stated that Mahebub and Shafi 
had gone together in the company of 
the police to show the place of the 
burial of the dead body of the deceased 
Hanmanta, but that the appellant was 
unable to locate the place saying that 
ho had forgotten it “as it was dark.” 
Both of them stated that it was Mahe¬ 
bub who pointed out the place as also the 
articles H, B, F and J. As to the second 
act there is nothing on the record ^pf 
this case to show when or wherefrom or 
by whom a rticle G was picked up . Nor 

(9) [1919] 20 Cr. L. J, 833=53 1. c. 929^ 


is there any evidence to corroborate 
the statement of the appellant' in 
Ex. P-16 that thi 3 lathi was given by 
l iiusha to Mahebub and subsequently 
thrown away. As to the third fact it 
is sufficient to state that, since the ap¬ 
pellant was unable go locate the spot 
wheie the body of the deceased Han¬ 
manta was thrown away, tbe evidence 
of these women affords no corroboration 

whatsoever to the confession of the 
appellant. 

The above discussion is sufficient to 
dispose of the appeal, but we cannot re¬ 
frain from remarking on one very signi¬ 
ficant fact which was that Mahebub, 
just before ho was aPbut to be hanged 
stated to Mr. Vaidya (D. W. 1), Magis-j 
trate, First Class, who had gone to wit¬ 
ness tho execution, that the appellant 
was not concerned in the murder and 
that he and Pirusha alone had com¬ 
mitted the crime. Mr. Vaidya took 
care at once to write to Mr. Diqbv, the 
Sessions Judge, informing him of this 
incident : Ex. D-l. The learned Addi¬ 
tional Sessions Judge refused to receive 
this statement on the ground that it did 
not come within the purview of S. 32 (l), 
Evidence - Act. We are, however, of 
opinion, though not without some degree 
of doubt, that the statement in question 
could be admissible under S. 32 (3), 
Evidence Act. In Umra v. Emperor (10)J 
where an accomplice incriminating him¬ 
self and the appellaut by a statement 
to the police about the crime, had sub¬ 
sequently died, his statement was ad¬ 
mitted in evidence by the High Court 
under S. 32 (3), Evidence Act, and spe¬ 
cial leave for appeal to the Privy Coun¬ 
cil was rejected a3 the question was 
one of interpretation of certain sections 
of a statute. For the foregoing reasons 
wo accept this appeal, sot aside the 
conviction and ordor that the appollant. 
Sheikh Shafi, bo sot at liberty. 

S.N./r.K. Conviction set aside . 


(10) A. I. R. 1925 P. 0. 52=0 I*ah. 45=52 I. A. 
121 (P.C.). 
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Jackscn and Mohiuddin, A. J. C’s. 

Bajirao and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Atmaram and other s—Defendants— 
Respondents. 

First Appeal No. 56-B of 1929, Deci¬ 
ded on 15th April 1930, from decree of 
Addl. Dist. Judge, Amraoti, D/- 16th 
April 1929, in Civil Suit No. 62 of 1928. 

(a) Hindu law—Schools of law — Berar is 
governed by Bombay School — Mayukha sup¬ 
plements Mitakshara when ambiguous 

Berar is prima facie governed by the Bombay 
School of law : and, though the Mayukha has 
not the 9ame authority there as in Gujrath it 
supplements the Mitakshara and whero the 
text of the Mitakshara is ambiguous, consider¬ 
able weight must be given to the Mayukha. 

[P 2GG C 2] 

❖ # (b) Hindu law — Inheritance — Mitak¬ 
shara— Samanodakas include all agnates 
whose descent from common ancestor can 
be traced. 

Under the Mitakshara the samanodakas ex¬ 
tend beyond the fourteenth degree from the 
common ancestor and include all agnates whose 
descent from the common ancestor can be 
traced : 40 Mad. G54, not Foil.: 10 Bom. 372 
and 32 All , p94 , Bel. on., 9 All . 4G7 and 30 All. 
510 (P.C.), Erpl. [P 2G7 C 1] 

Hari Singh Gonr and V. N. Ilerlekar 
—for Appellants. 

M. B. Kinkhedc , K, V . Brahma , P. B. 
Gole , R. K. Manoiiar , A. V . Khare and 
T. L, Sheode —for Respondents. 

Judgment. —This appeal arises from 
a suit for possession of immovable pro¬ 
perty and for mosne profits. The pro¬ 
perty in question was owned by ono 
Manikrao, who died on 27th October 
1916. The plaintiffs’ case is that on his 
death \ ithoba, plaintiff 3, and Janrao, 
the father of plaintiffs 1 and 2, and the 
brother of Vithoba, were entitled, to 
succeed as samanodakas. The lower 
Court has held that Vithoba and Janrao 
were not ontitled to succeed as samano¬ 
dakas and has dismissed the plaintiff’s 
suit. 

The decision of the question before us 
turns, in the first place, upon the inter¬ 
pretation of a text of the Mitakshara 
(Chap. 2, 8. 5, placitum 6), which has 
been translated as follows : 

“ If there be nono such, the succession de¬ 
volves on samanodakas and they rau j t bo un¬ 
derstood to roach to seven degrees bovond 
eapindas, or elso as far as the limits of know¬ 
ledge as to birth and name extend. Accord- 
ngly Vfihafc Manu says : "The relation of the 
apin a ceases with the seventh person , and 
nat of samanodakas extends to the fourteenth 
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degree ; or as some affirm, it reaches as far as 
fche memory of birth and name extend. 
This is signified by gothra.” 

The lower Court understands that 
Vijnaneswara’s own opinion is contained 
in the words : 

they must be understood to reach to seven 
degrees beyond sapindas ” 

and that the words 

“ or else as far as the limits of knowledge 
as to birth and name extend '* 

are intended to express the opinion 
of others. According to the appellants’ 
learned counsel it is the latter words 
that express Vijnaneswara’s true opi¬ 
nion. The view taken by the lower 
Court is that expressed in Raina Row 
v. Kuttiga Goundan (I), while that of 
the appellants is supported by Bai Dev- 
kore v. Amritram Jamiatram (2), Ram 
Bar an Rai v. KamJa Prasad ( 3) and 
Hira Singh v. Vir Singh (4). 

For the respondents Naraini Knar v. 
Chandi Din (5), Kalka Prasad v. 
Mathura Prasad (6) and Meica Singh v. 
Basant Singh (7) have also been cited 
as supporting the lower Court. In the 
first of these cases all that the Allahabad 
High Court held was that, according to 
the Mitakshara, a sister’s son, who is a 
bandhu, cannot inherit until the direct 
male line down to and including the 
last samanodaka has been exhausted. 
Tire samanodakas were treated as end¬ 
ing with the fourteenth degree, but the 
persons who were held to be the near¬ 
est heirs to the last male holder in that 
case were well within fourteen degrees 
from the common ancestor and the ques¬ 
tion whether a person beyond the 
fourteenth degree from the common an¬ 
cestor is entitled to inherit as sama¬ 
nodaka did not arise, so that the deci¬ 
sion cannot be treated as authority for 
holding that he is not so entitled. The 
second decision is one by the Privy 
Council and their Lordships have not 
expressly declared that the samano- 
daska are confined to those within four¬ 
teen degrees of the common ancestor ; 
but it is argued that such a declaration 

(1) [1917] 40 Mad. 654=30 M. L. J. 514 = 34 
I.C. 294 = 3 M, L. W. 331. 

(2) [188G] 10 Bom. 372. 

(3) [1910] 32 All. 594=G I. C. 698=7 A. L. J. 

f 02. 

(4) [1916] 47 P. R. 1918=111 P. L. R. 1918 = 

13 I. C. 4G0=20 P. W. R. 1918. 

(5) [1887] 9 All. 4G7=(l887) A.W.N. 118. 

(6) [1908] 30 All. 510=35 I. A. 1G6 = 11 O. C. 
3G2 (P. C.). 

(7) A. I. R. 191S P. C. 49. 
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is implied. In that case the plaintiffg 
claimed as the sons of one Slieo Sahai 
the property of one Gur Sahai after the 
death of his widow. The trial Court 
accepted the pedigree set up by the 
plaintiffs, which shows both Sheo Sahai 
and Gur Sahai in the seventh degree 
from the common ancestor, Partab Mai, 
and found that Slieo Sahai was entitled 
to succeed as the nearest heir. In ap¬ 
peal the Court of the Judicial Commis¬ 
sioner, Oudh, rejected the pedigree put 
forward by the plaintiffs and on another 
pedigree, admitted by the defendants, 
held that Sheo Sahai was a samanodaka 
of Gur Sahai, although he was sixteenth 
in descent from the common ancestor, 
but, as four other persons, who were 
aliv« at the death of Gur Sahai’s widow, 
were related to Gur Sahai in the same 
degree as Sheo Sahai, it decided that 
Sheo Sahai was entitled only to a l/5th 
share of the property in dispute. Their 
Lordships of the Privy Council restored 
the finding of the trial Court as to the 
degree of relationship in which Sheo 
Sahai and Gur Sahai stood towards the 
common ancestor ; and it is argued that 
they would not have gone into this 
point if they had agreed with the Court 
of the Judicial Commissioner that Sheo 
Sahai was entitled to succeed as sama¬ 
nodaka even if he were beyond the 
fourteenth degree ; but this does not 
follow. The question to bo decided 
was whether Sheo Sahai was entitled 
to succeed alone or with four othors 
and their Lordships had to decide in 
what degree each of the live stood. In 
dociding that question they came 

to the conclusion that the trial 

Court’s finding was correct and, as 
that finding put Shoo Sahai well within 
the fourteenth degree, they were not 
called upon to decide whothor he could 
succeed if ho was beyond that degree 

Aleva Singh v. Basant Singh (7) is 
another Privy Council decisi >n, in ap 
peal from the High Court of Allahabad, 

and it contains the following passage : 

“ Tho family in question is governor! by fcho 
law of tho Mitakshara. Thoso who claim to 
bo tho rovorsionarv heirs must bring fchom 
solves within tho nocoss\ry numbor of degrees, 
viz , fourtoon " 

but their Lordships’ decision turned 
on tho fact that tho plaintiffs had failed 
to prove t hoi ii relationship. The ques¬ 
tion whether tho saraanodakas extend 
beyond the fourteenth degree does not 
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appear to have been raised, and there 
has been no reference to the conflict of 
opinion that has risen in India on tho 
point and no discussion of the pros and 
cous. We do not think that there has 
here be en enunciation of a principle 
that would bind the Courts in India. 

It seems to us then that the respon¬ 
dents’ case as to tho interpretation of 
tho Mitakshara text rests solely on the 
authority of llama llow v. KuHiya 
Goundar, (1), We cannot agree with 
the view there taken that tho words of 
Vijnaneswara “or else as far as the 
limits of knowledge as to birth and 
name extend” are merely a halting allu¬ 
sion to what others say on the definition 
of the term “samanodika.” As wo have 
already pointed out, the contrary view 
has been taken in three other High 
Courts. Ram Baran Rai v. Kamla 
Prasad (3) cannot be dismissed as it has 
been in Rama Row v. Kuttiya Goundan 
(l) on the ground that it is only autho¬ 
rity for the way in which the fourtoon 
degrees are to be computed ; nor is the 
authority of Bai Devkore v. Amritrani 
Jamiatram (2) for the purposes of the 
present case weakened by the fact that 
it is a case from Gujrath whore the 
Mayukha is paramount ; it is in fact 
strengthened. The present case is from 
Berar and is therefore prima facie 
governed by the Bombay School of law ; 
and, though the Mayukha has not the 
same authority as in Gujrath, it supple*' 
moats the Mitakshara. and in tho pro-; 
sent case, where, in our opinion, the 
text of the Mitakshara is ambiguous, 
considerable weight must be given to 
the Mayukha. Tho text of the Mayu¬ 
kha on the point, as translated by Rao 
Saheh Vishvanath Mandlik, is given in 
Bai Devkore v. Ammtram Jamiatram (2) 
as follows : 

“ All tho sapimUs and tho samanodakas 
(follow) in tho ordor of propinquity. Manu 
thus mentions thorn* (Cli. 5, v. GO) : ^ 
s.ipinda relationship ceases with fcho s?venfch 
porson in tho line) and that of samanodakas 
(i. o. thoso connected by an oblation of water) 
ends when births and names are no longer 
known.’* Sapfcamo moans fcho seventh (in the 
lino) being included." 

This seems to us to romovo any possi¬ 
ble doubt as to tho rule that prevails 
undor tho Bombay School of law l an d 
on tho authorities wo have considered 
the same rule prevails under other 
Schools govornod by tho Mitakshaia 
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namely, thab the samanodakas exbend 
beyond the fourteenth degree from the 
common ancestor and include all 
agnates whose descent from the com¬ 
mon ancestor can be braced. 

That being so ( we must hold that in 
the present case Vichoba and his bro¬ 
ther Janrao were entitled to succeed to 
the property of Manikrao on the latter s 
death. The decree of the lower Court 
is accordingly reversed and the suit will 
be remanded for further trial. The ap¬ 
pellants will get a refund of court-loo 
and other costs will be costs in the suit. 

v.s Jr. ic. Appeal a 11oiced . 
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Jackson and Mohiuddin, A. J. C’s. 

Ramchandra —Plaintiff — Appellant. 

v. 

Ramabai and others — Detendants 
Respondents. 

First Appoal No. 5 -j of 192G, Decide! 
on 4th February 1930, against decree of 
Addl. Dist. Judge, Nagpur, D/-31sb, 
March 1926. 

(a) Hindu law — School of law — Mere fact 
that resident in Nagpur is Maharaslra 
Brahmin does not mean that he is governed 
by Bombay School. 

Tho mere fact that a resident in Nagpur is a 
Maharashtra Brahmin does not mean, in the 
absence of proof of his immigration from 
Maharashtra, that he is governed by the Bom. 
bay School of Hindu law : Special Appeal 
No. 270 oj 1S77 ; 14 N % L. R. S2 ; A. I. R. 1021 
P. C. 50 and A. I. R . 1924 Cal. 383 ; Dili : 11 

C. P. L. R. 49 and 2 C. P. L. R. 18, Rel on. 

[P2G9 C 1] 

(b) Evidence—Admissibility — Evidence Act 
S, 32 (5) and (6) 

Where ‘evidence to support immigration of 
a Hindu family from one province in to 
another is of witnesses who have heard about 
it from deceased members of the family, it is 
inadmissible. Cl: (5) and (6) of S. 32, Evidence 
Act do not apply to it. [P 2G9 C 1] 

M. li . Robdc t and D . W. Kathala>j — 
fo Appellant. 

TI. S. Gour t M. D. Kinkhcde 
A. D. Maude, W. R. Puranik , and 
27. R . Alchar —for Respondents. 

Judgment.—The plaintiff, Rama- 
chandra, is tho maternal grandson of 
Sadasheo Shirpurkar, deceased. Gopal 
defendant 2, is Sadasheo’s brother 
Ramabai ; defendant 1, is Sadasheo’s 
daughter and Savitri, defendant 3, is 
th e widow of Sadasheo’s son. The suit 
is for a declaration that the disposition 
of Sadasheo’s estate by a partition deed 
(Ex. 4 D. 1) dated 10th March 1910, is 
invalid. The other defendant 4 to G were 
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parties to the deed ; Govind Atmaram 
Shastri, defendant 6, being tho father ot 
the plaintiff, represented him as he was 
then a minor. The lower Court lias 
found that the family of Shirpurkar is 
governed by the Bombay School of 
Hindu law and that, therefore, Rama¬ 
bai as Sadasheo’s daughter took an 
absolute estate and no disposition of 
the property by her can bo questioned 
by the plaintiff. 

The lower Court’s finding, as to the 
School of Hindu law that applies, is based 
on another finding, that tho ancestors 
of tho Shirpurkar family, now resident 
in Nagpur, migrated there about a 
hundred years ago from tho village of 
Shipora in the Aurangabad District of 
His Exalted Highness the Nizams 
Dominions. Apart from that finding as 
to the migration, the lower Court was 
prepared to hold that tho Bombay 
School of law applied on tho simple 
ground that Sadasheo Shirpurkar was 
a Maharashtra Brahmin, and lias re¬ 
marked that that undisputed fact means 
that there was a time when the family 
lived in Maharashtra. The first argu¬ 
ment that was addressed to us on behalf 
of the defence was based on this view 
and certain rulings have been cited to 
us in support of it. The first is that of 
Grant, J. C., in lit. La.rmi Bai v. 
Srikrislina Rao (1). The effect of that 
decision is stated in the Digest of 
Special Rulings published in 1882 to 
be that in case of Maratha Brahmins 
residing at Nagpur the School of Hindu 
law to be followed is that of Western 
India. The decision is based on the 
following passage in the judgment : 

“To come now t > the question of law. The 
legality of the adoption of a sister’s son may 
be first considered as the objection made to 
the defendant’s title on this ‘score goes to tho 
root of the case, by opening up tho question 
of tho law to which the partios are subject. 
The family to which they belong, is of the 
Maratha or Dakhni Brahmin caste, and it is 
admitted that it has maintained its connexion 
with the present stock or tribe up to a very 
recent date, tho plaintiff herself having be?n 
brought from Poona, the headquarters of th- 
western Brahmin to marry her ‘deceased 
husband. The plaintiff’s case is, however, that 
the family has left its original s'at so lon^ 
ago, having settled first in Berar some three 
or four centuries since, as to have acquired a 
fresh domicile in the Nagpur country, and 
that tho prevailing (Hindu) law in Nagpur is 
that of the BoDares School. For the defendant 
on the other hand, it is contented that, as the 

(1) Spjcial Appeal No. 270 of 1377. 


263 Nagpur 


Rawchandra v. Ramabai 


family belongs to Western India by race and 
- language, and that as it has continued to 
maintain its -connexion with the parent stock 
up till now, the law by which it is governed 
in its family relations can only be that of 
tbo Western School. The importance of the 
point, -as will bo seen presently, is in the 
different view which these Schools take of the 
adrmssibihty in adoption of a sister’s son. 

1 here can, I think, bo no doubt that the view 
advanced on the part of the defendant is 
correct. Up to A. D. 1700 (according to the 
i \,° vinces Gazetteer, article Nagpur), 
li 1 Nagpur population was uudobfc- 

edly Gond ;but during his* reign, and pos.-ibly 
to a slight extent before it, there bad set in 
immigration of Brahmius and Kuubis from 
Benr and the West and of Musalmans and 

Hindus cf all castes from Hindustan. 

the great in dux of the Brahmius, Marathas, 
xiiuli>, Ivoshties and Dhers doubtless did 
com meuce until the usurpation of the Gond 
sovereignty by Haghoji in A. D. 1743. 

xr ' D ©uage of the bulk of the people is (now) 
a rat n i .... The Marathas, Kunbis, Kosh¬ 
er,™? Bhers, are the classes forming ihe great 
u of the population,’ It is thus clear that, 
even *[ the Hindu settlors from Upper India 
came m sufficient numbers to stamp their 
re lgion and laws upon the indigenous com- 
mumties, which there is no reason to believe, 
-be} were subsequently outnumbered and 
swamped by a large volume of immigration 
rom the West and that the prevailing and 

° ^ rlc ^ er * s ^* c clement in the population is now 
^nd has been for at least a century, the 
- Iiratha. \\ by thou should it be suppoeod 
th*u a .Maratha Brahmin family, settling among 
a mainly Maratha population, and taking 
service under a Maratha prince, should adopt 
■-be law and customs of a comparatively small 
hojy of Hindustani immigrants? These 
1 indusfcanis had never had exclusive or 
dominant possession of the country. They 
merely constituted one out of many streams of 
immigration, directed by a Gond Prince into 
a ( rond.country. It may be presumed that even 
on their first arrival, they had enough to 
uo to hold their own, and it would 
be contrary to reason to suppo 93 that scatter¬ 
ed cultivating bodies or even occasional Go¬ 
vernment officials and artizms, such as made 
up their members, should have imposed their 
law, first upon the country to-whioh they came 
as humble settlors and not tho only settlers and 
then upon a vastly larger body of conquering 
invaders. I think it possible then that the 
Maratha conquerors found the country un¬ 
occupied by any of tho Hindu Schools of law, 
and that they had no temptation or Inducement 
to depart from their own codes.” 

In Ganoo v. Deni (2), there is an obi¬ 
ter dictum by Stanyon, A. J. C., that in 
the Central Provinces tho Bombay 
School of law is applied only to Mah- 
latta Brahmins in Nagpur and other 
V aces whore it is specially found to be 
applicable. This may he simply based 
on tho effect of Grant, J. C's., decision 
aj^stated in the Digest of Civil Rulings. 
(2) [ 1918 ] 14 N. L. R. 82=1^T7cT943.- 
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A reference is made by Stanyon, A.J.C., 
to that ruling. That decision does not 
appear to have been examined and Stan¬ 
yon, A. J. C. s dictum does not seem to 
us to add anything to its weight. A 
moie important ruling is that in Bal- 
u an t JRao v. Bajirao (3) in the course of 
which their Lordships of the Privy 
Council remarked: 

fou .? d clearly by both learned 
Judges th it Bapuji was a Maharashtra Brah¬ 
min. The District Judge says so in the first 

sentence of his judgment. The Judicial Com¬ 
missioner says: 

“ It is common ground that Bapuji’s ances- 
tors had at one time lived in Maharashtra in 
tho Bombay Presidency. It is not known whe¬ 
ther Bapuji and himself emigrated, or whether 
Ins ancestors had done so.” 

In the opinion of their Lordships, that in 
this case, settles the matter. His family was 
according to this admission subject to the law 
as expounded in Bombiv.” 

W© ar© not of opinion that th© Privy 
Council decision warrants th© view 
that th© mere fact that a man is a Mar 
hatta or Maharashtra Brahmin mean 3 
that he is governed by the Bombay 
School of law; it is opposed to the pre¬ 
sumption stated in Jaxvahir Lai v. <7a- 
ran Lai (4), that persons are governed 
by the lex loci of their residence. It is 
to be noted that in the case before the 
Piivy Council the fact of migration from 
the Bombay Presidency was admitted 
and in the earliest decision cited, that 
by Grant, J. C„ migration seems to have 
been assumed. That decision in Special 
Appeal No. 270 of 1877, was referred 
to by Neill, J. C., in a later case as 
laying down that in the case of Maratha 
Brahmins residing in Nagpur the School 
of law that is to be followed is that of 
Western India, and Neill, J. C. f goes on 
to remark: 

I cannot see why the same rule should not 
apply to other MaPathas ssttled in these parts." 

This appears to follow logically from 
tho remarks of Grant, J. C., quoted 
above; hut tho extension of tho rule to 
others than Maratha Brahmins would 
mean that the Bombay School of Hindu 
law would be of very general applica¬ 
tion throughout the southern part of the 
Province. That it is tho lex loci of the 
southern part of the Province was put 
before Stevens, J. C. f in Dcorao Zamin* 
dar v. Mi. Sakhu Dai (5), and rejected as 
being opposed to the view tak en in 

(8j A. I. R. 1921 P. O. 59=10 N. L. R. 137= 

43 Cal.*30 (P.C.). 

(4) A. I. R. 1924 All. 350=40 All. 192. 

(5) [1398] 11 C. P. L. R. 49. 
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Hiralal v. Mt. Tani Bai (6), now the 
accepted view, that the law of the 
Benares school is the lex loci of the 
iCentral Provinces. If we cannot assume 
that Marathas generally living in the 
Central Provinces are governed by the 
; Bombay School, it seems to us that we 
jcannot assume it with regard to Maratha 
Brahmins, about whom nothing is 
known except that they are Maratha 
Brahmins and live in tho Central Pro¬ 
vinces. Reliance was placed upon Ra- 
mesh Chandra Si?iha v. Muhammad 
Elahi Bukhsh (7), in which it was hold 
that proof of migration into Bengal was 
not necessary and that proof of the- 
place of origin and tho continuation of 
practice after migration is sufficient; 
but in that case again there does not ap¬ 
pear to have been any doubt that there 
had been migration, though proof was 
not forthcoming of the actual fact. 

We now come to the evidence to 
prove that tho ancestors of Sadasheo 
Shirpurkar migrated from Shirpur. (Here 
tho judgment considered evidence and 
proceeded). The evidenco to support the 
migration is principally that of wit¬ 
nesses who heard about it from decea- 
led members of tho family and they 
vaiy as to what they did hear: Govind 
(2 D. W. 2) heard from the father-in-law 
of Gopal that the Shirpurkar family 
came from Borar; Baliram (2 D. W. 3) 
heard from Balambhat, the brother of 
Sadasheo and Gopal, that tho family 
came from Shirpur in Berar; Gangadhar 
(2 D. W. 6) heard from Sadasheo that 
the family came from Shipora in Khan- 
dosh, Bhagwan Singh (2 D. W. 7) heard 
from Sadasheo that the family came 
fiom Shipora in Berar or, as he says in 
cross-examination, in Moglai territory* 
Damodar (4 D. W. 1), Sadasheo, (4 d‘. 

>;■• r ? ) \, J r a “ox dan (4 D W - l 6 ) and Bapuji 

D. \\ . 18) heard Sadasheo say that the 
family came from Berar; Tukaram Jane- 
phalkar (4 D.W. C) heard from Dadopant 
that the migration was from Shipora* 

\ onkatrao Naik (4 D. W. 10) heard from 
Dadopant that tho family came from 
Shipora in tho Chikli Taluq of Buldana; 
Bajirao Shirpurkar (4 D. W. 11) and 
Pandurang Shirpurkar (4 D. W. 22) say 
that the family came from Shipora. The 
first of these two witnesses learnt this 

(0) [1889] 2 C. P. L. R. 18. 

(7) A. I. R. 1924 Cal. 383=50 Cal. 893. 
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from Sadasheo and the second from his 
own father. 

There is evidonce on the plaintiff's 
side of witnesses, also including mem¬ 
bers of the family, that Sadasheo used 
to assert that ho had come from Shir¬ 
pur not from Shipora; but even without 
that evidence to contradict it, wo consu 
der that the evidence to prove migra¬ 
tion fails to do so. Not only is it weak 
but it is, in our opinion, inadmissible, 
lor its admissibility we have been re¬ 
ferred to Woodroffe and Ameer Ali’s 
Law of Evidence in British India: (8th 
Edn.) f pp. 337 and 338, where Cls. 5 and 
6, S. 32, Evidence Act, are commented 
upon. Those clauses run as follows: 

" (5) When the statement relates to the 
existence of any relationship by blood, mar* 
riago or adoption between persons as to who«a 
relationship by blood, marriage or adoption the 
person making the statement had special means 
of knowledge and when tho statement was made 
before the question in dispute was raised. 

(G) When the statement relates to the exist¬ 
ence of any relationship by blood, marriage or 
adoption between persons deceased, and is 
made in any will or deed relating tc the affair* 
of the family to which any such deceased per- 
* son belonged, or in any family pedigree or upon 
any tombstone, family portrait, or other thing 
on which such statements are usually made and 
when such statement was made before the ques¬ 
tion in dispute was raised.” 

Clause (6) has obviously no applica¬ 
tion; and, as to Cl. (5), it is not state¬ 
ments by Sadasheo and others relating 
to the existence of any relationship of 
which they had special moans of know¬ 
ledge that evidence has been given. 
(Here again the judgment discussed evi¬ 
dence and concluded). Our conclusion • 
ia that migration from Shipora has not 
boon proved; and, in view of what we 
have said in the opening part of this 
judgment, it must bo taken that the 
family of Shirpurkar is governed by the 
Benares School of Hindu Law. The re¬ 
sult is that the decree of the lower 
Court must be set aside and • tho case 
remanded for a fresh decision. As the 
trial Court’s decision is based simply on 
the preliminary finding that the Bom¬ 
bay School of Law applies, a refund of 
court-fees will be granted . to the ap¬ 
pellant and other costs will abide the 
final result of the suit. . 

S.N./r.K. Decree set aside . 


270 Nagpur Sk. Kasam v. Johabbi (Macnair, A. J. C.) 


1930 


A. I. R. 1930 Nagpur 270 

Macnair, A. J. C. 

Sk. Kasam —Appellant. 

v. 

Joliarbi and others —Respondents. 

Misc. Appeal No. 35 of 1929, Decided 

on 31st January 1930, against order of 

Add 1. Dist. Judge, Ward ha, D/- 19th 

July 1929. 

^ _ 

(a) Practice — Precedent — Unreported 
decision of High Court is entitled to res¬ 
pect by lower Courts and should not ordi¬ 
narily be differed from. 

The Judge of the lower Court should treat 
with respect -an unreported decision of the 
High Court. Even if it is a single and 
isolated decision he should not differ from it 
unless he -is strongly of opinion that it is 
erroneous : but it is his duty to consider the 
point for himself and decide whether or not 
he should follow the decision, [P 270 C 2] 

lb) Mahomedan Law — Dower — Non¬ 
payment of dower is no bar to suit for 
restitution of conjugal rights. 

There is no reason why a husband should 
not be entitled-to conjugal rights until he'had 
paid dower. Dower is not prompt in all mar¬ 
riages, and when it is ‘ prompt ’‘the resul: ap¬ 
pears simply to be that the wife can insist on 
its payment. Therefore non-payment of 
dower cannot be pleaded as a 'bar to a suit 
for -restitution of conjugal rights : 8 All. 

149. (F. D); 11 Mad. 327; 17 Cal. G70 and 
30 Bom. 122, Ilei. on. [P 270 C 2] 

Abdul Razak — for Appellant. 

R. PuraniJc — for Respondents. 

Order. —The plaintitf-appellmt sued 

for restitution of conjugal rights. The 

trial Court held that the suit was 

maintainable even if the plaintiff had 

refused to pay prompt dower. The 

lower appellate Court considered itself 

bound to follow a decision of this High 

Court to the effect that, when dower 

is overdue and unpaid, the wife has 

a right to refuse herself to her husband. 

A summary of this decision appears in 

a publication entitled : 

A Digest of the Civil Rulings of the Court 
of the Judicial Commissioner of the Central 
Provinces for the years 19G2-1391, ” 

which was apparently prepared by the 
Registrar of this Court. There is noth¬ 
ing to show that it was published 
under the authority of the Local 
Government. In addition it merely 
contains summaries of decisions and 
cannot he said to contain reports of 
uocided cases. The learned Judge was 
wrong in holding that he was bound to 
follow the decision which must bo 
considered to be an unreported ruling, 
hinder S. 3, Law Reports Act, Act IS 
cf 1875, the Court cannot treat the 


Ending as an authority binding cn ifc.l 
3 no Judge of the lower Court should 
treat with respect an unreported deci¬ 
sion of this Court. Even if it is a sin j 
gla and isolated decision he should not' 
diher from it unless^, he is strongly 
of opinion that it is erroneous ; hut it 
is liis duty to consider the point for 
himself and decide whether or not he 
should follow the decision. 

A summary of Eidan v. Hazhar 
Husain (l) appears underneath the 
summary of the decision of this Court 
and it may be inferred that the decision 
of this Court was influenced by the 
Allahabad decision. The Allahabad 
decision has been overruled in Abdul 
Eadir v. Salima (2). The Indian Law 
Reports contains other decisions which 
agree with the Allahabad Full Bench 
ruling in Kunhi v. Aloidin (3), IIamidun- 
nessa Dili v. Zohiruddin Sheik (4) 
and-Baf Hansa v. Abdulla Xi>). The res- 
pondent admits that he is unable to 
cite any case in which a High Court 

in India in recent years has dissented 

• * 

from this view. I see no sufficient rea¬ 
son for dissenting from the view taken 
by most of the High Courts in India. 

I can see no reason why a husband 
should not he entitled to conjugal 
rights until lie had paid dower. It is 
not the case that the dower is prompt 
in all marriages, and when it is prompt- 
the result appears simply to he that 
the wifo can insist on its payment. I 
therefore hold that non-payment of 
dower cannot he pleaded as a bar to 
a suit for restitution of conjugal rights. 
The order of the lower appellate Court 
remanding the case is therefore set aside. 
That Court must decide the other points 
raised in the appeal and must consider 
whether the defendant should receive 
another opportunity to examine her¬ 
self on commission. Costs in ’this 
Court will abide the result of the ap¬ 
peal. Counsel's fee Rs. 40. 

I\N./R.K. Order accordingly . 


(1) [1876] 1 All. 4 S3. 

(2) [1886J 8 All. 149=;iS33) 

| p | 

(3) [1888] 11 Mai. 327. 

(4) [1800J 17 Cal. 070. 

(5) [1903] 30 B jm. 122. 


A. W. N. 53 
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Mohiuddin, A. J. C. 

R.S. Seth Goverdhan Das —-Applicant. 

v. 

Collector of Bhandara — Non-Appli¬ 
cant. 

Civil Reyn. No. 318 of 1929, Decided 
on 27th January 1930, from order of 
Land Acquisition Officer, Bhandara, 
D/- 14th May 1929. 

Land Acquisition Act, S. 18 — Collector 
exercising his functions under S. 18—No 
revision lies against his order — Civil P. C., 

S. 115. 

The Collector, though bo may bo acting judi¬ 
cially when exercising his functions under S. 
18 and though he may evenbo called a Court, 
is certainly not a Court which is subordinate 
to the High Court for the purposes of S. 113, 
Civil P. C., aud thorefo re, no revision lies 
against his decision; Case law referred ; C. R. 
230 of 1927, Dist . [P 271 0 2] 

It. N. Pad hue —for Applicant. 

Vivian Bose —for Non-Applicant, 
Order. —This is a revision applica¬ 
tion filed by the applicant Rai Saheb 
Gobardhandas, against the order dated 
14th May 1929 passed by the Collector, 
Bhandara, who upheld the order dated 
2nd May 1929 passed by Land Acquisi¬ 
tion Officer, who had refused to make a 
reference to the Court on the ground 

“that the points on which the applicant 
wants reference to be made to civil Court aro 
not covered by S. 18 (1), Land Acquisition Act, 
nor R. 79 (1) of tho rules uudor the said Act.*’ 

Revisional jurisdiction is exercised by 
this Court under 115, Civil P. C., and 
can only be exercised when any Court 
subordinate to this Court decides a case. 
The learned pleader for tho applicant con¬ 
tended that the Collector when exercis¬ 
ing powers under Part 3, Land Acquisi¬ 
tion Act, was a Court, and therefore 
his decision could be revised by this 
Court. He cited the following cases in 
support of his contention : Admiiiistra- 
tor •General of Bengal v. Band Acquisi¬ 
tion Collector (l), Krishna Das Roy v. 
Land Acquisition Collector of Patna ( 2 ), 
Saraswati Pattaclc v. Band Acquisi¬ 
tion Deputy Collector of Champaran ( 3 ), 
Hari Das Pal v. Municipal Board , 
Lucknow (4), Secretary of State v. Jiwan 
Bakhsh (5) and Ganpat Rao v. Band 

(1) [1903J 12 C. \V. N. 241. 

(2) [1912] 1G C. W. N. 327 = 13 I. C. 470=10 

C. L J. 1G3. 

(3) [1917] 2 Pat. L. J. 204=33 I. C. G50 = 3 

Pat. L. W. 419. 

(4) [1914] 1G O. G. 374=2*2 I. C. 652. 

(5) [1910] 67 P. R. 191G=80 I. 0. 213. 


Acquisition Officer , Bhandara C. R. No. 
230 of 1927 dated 6th January 1928 
de'cided by Kinkhede, A. J. C. 

In Ganpat Rao v. Land Acquisition 
Officer , Bhandara , C.R. No. 230 of 1927, 
dated 6th January 1928, Kinkhede, 
A. J. C. entertained a revision applica¬ 
tion against the order of tho Collector 
and directed the Collector to make a 
reference to the civil Court, hut I find 
from the record of that case, that tho 
point as to whether this Court has 
jurisdiction to revise Collector’s order 
or not was not decided in that case. 
The other cases are contained in un¬ 
authorized reports, and were considered 
by a Full Bench of the Madras High 
Court in Abdul Sat tar Sahib v. Special 
Deputy Collector , Vizagapatam (6). 

The learned Government Advocate 
relied on Balkrishna Daji v. Collector 
Bombay Suburban (7), and Abdul Sattar 
Sahib v. Special Deputy Collector , Viz(t- 
gapatam (6), and contended that the 
Collector exercising his functions under 
S. 18, Land Acquisition Act, was not 
acting judicially, that he was not act¬ 
ing as a Court, and that ho was not a 
Court subordinate to tho High Court. 

Section 3, Civil P. C., runs as follows: 

“For th*3 purposes of this Code, tho Distrio; 
Court is subordinate to tho High Court, aud 
evory civil Court of a gra lo inferior to that of 
a Distriot Court and every Court of Smtll 
Causes is subordinate bo tho High Court and 
District Court.’* 

In this section, only District Court, 
civil Court of a grade inferior to that of 
a District Court, and Small Cause Court 
have been mentioned, and these are 
therefore, only Courts subordinate to 
the High Court, whoso decisions can bo 
revised under S 1L5, Civil P. C. Tho 
Collector though he may bo acting judi¬ 
cially when exercising his functions 
under S. 18, Land Acquisition Act and 
though he may even bo called a Court, 
is certainly not a Court which is sub- 
ordinato to the High Court for tho pur¬ 
poses of S. 115, Civil P. C. The civil 
Courts aro enumerated in the Civil 
P. C., Courts Act, anl tho Court 
of the Collector sitting under tho Land 
Acquisition Act is nob enumerated there¬ 
in. I havo, therefore, no hesitation in 
coming to tho conclusion that tho Col¬ 
lector exercising his functions under 
S. 18, Land Acquisition Act, is not a 

(6) A.I.R. 1921 Mad. 14*2=47 Mad. S3 7 (F.B.). 

(7) A. I. R. 1928 Bom. 200=47 Bom. G93. ’ 
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Court subordinate to the High Court, 
and, therefore, no revision application 
lies to this Court. The application is, 
therefore, dismissed with costs. Pleader’s 
fees Rs. 15. 

P.N./lUK. Revision dismissed. 
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Jackson, a. J. C. 

- Pa ndurnng —Appellant. 

v. 

Nand Lai and others —Respondents. 

Misc. Judl. Case No. 24-B of 1930, 
Decided on 5th April 1930, from order 
of Dist. Judge, Amraoti, D/- 21st 
November 1929. 

^ Provincial Insolvency Act, S. 54—Order 
under—No second appeal lies. 

Annulment of a transfer or refusal to annul 
a transfer is not a decision of a question fall¬ 
ing under S. 4, and as the distinction between 
decisions under S. 4 and orders under Ss. 53 
and 54 is clearly reoognised in Scb.l, no 
second appeal lies against an order passed 
under S. 54: A.I.R. 1924 Nag. 361 and S . A. 
No. 372 -B of 1922, not Foil. C. R. No. 246 -B of 
1929, Foil. [P 272, C 2] 

N.V.Gadgil —for Appellant. 

Judgment.— This is a second appeal 
arising out of the annulment of a 
transfer under S. 54, Provincial Insol¬ 
vency Act. The question is whether a 
second appeal lies. In Seth Sheo Lai 
v. Girdhari Lai (l) Baker, J.C.,held that 
an order passed under S. 53 dealt with 
a question that falls under S. 4 and 
that, therefore, a second appeal lay 
under S. 75 of the Act. He referred to 
K. S. Abdul Kadir v. Sayad Lai (2) as 
taking the same view. In {neither case 
has there been any discussion of the 
question. In Wamanrao v. Mohammad 
Ali (3) Macnair, O. J. C., held, on the 
admission of the learned pleader, who 
had preferred a second appeal against 
an order refusing to annul a transfer 
:the order was nob one described in 

proviso 2 to S. 76 (1) and that no 
appeal lay to this Court. In Gopisa v. 
Mr. Chitale , Pleader , Receiver (4) I have 
myself held that no second appeal lie3 
in euch cases, relying on the fact that 
Sch. 1 to the Provincial Insolvency Act 
distinguishes between decisions under 
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S, 4 and orders under S. 53 and S. 54. 
In Dwarkaprasad v. Arjunsa (5) Subhe- 
dar, A. J. C., had not to deal with an 
oidci of annulment or one refusing 
annulment and his decision has no 
bearing upon the point that - I am con¬ 
sidering. Anwar Khan v. Muhammad 
Khan (6) has been referred to, but in 
that case the transfer under considera¬ 
tion had been made more than two 
years prior to the adjudication of the 
transferer as an insolvent and it did not 
sail under S. 53, Provincial Insolvency 
Act. The ruling, therefore, is no ground 
for holding that a case falling under 
S. 53 is also covered by S. 4 Official 
Receiver , Tinnevelly v. Sankaralinga 
Mudaliar (7) has also no bearing on the 
question before me, as there again the 
transfer under consideration did not fall 
under S. 53 or S. 54. 

As I have shown, only four of the 
decisions I have referred to deal with 
the question I have to decide. They 
are all of this Court and the Judges 
who gave them are -equally divided. 
With due-respect to the learned Judges 
who decided Seth Shcolal v. Girdhari - 
lal (1) and K. S. Abdul Kadir v. Sayad 
Lai (2) I adhere to the view that I took 
in Gopisa v. .Mr. Chitale , Pleader , Re¬ 
ceiver (4). It seems to me impossible 
to hold that annulment of a transfer or 
refusal to.annul a transfer can be a de¬ 
cision of a question falling under S. 4; 
and, as I said before, the distinction 
between decisions under S. 4 and orders 
under S. 53 and-S. 54 is clearly recog¬ 
nised in Sch. 1 to the Provincial In¬ 
solvency Act. I hold that no second 
appeal lies and dismiss the appeal 
under O. 41, R. II. 

I have not been asked to treat 
the appeal as an application for revi¬ 
sion; but if I did treat it as such, it 
would have to be dismissed as time- 
barred. 

M.N./r.K. Appeal dismissed . 


Pakdueakg v. Nahd Lal (JacksoD, A. J. C.) 


(1) A. I. R. 1924 Nag. 361=78 I. C. 140. 

(2) Second Appeal No. 372-B of 1922, Dooided 

on 29th August 1922. 

(3) Misc. Judioial No. 23-B of 1929, Dooidod 
on 20th August 1929. 

,(4) Civil Revn. No. 246-B of 1929, Dooidod 
on 20th November 1929. 


5) Second Appeal No. 257-B of 1020, Decided 
on 10th August 1929. 

6) A. I. R. 1929 All. 105 = 113 I. 0. 819=51 

All. 550 (P. B.). _ .. 

7) A. I. R. 1921 Mad. 204=62 I. C. 495=44 

Mad. 524. 
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Macnair and Subhedar, A. J. C’s. 

Narainrao and others— Defendants— 

w 

Appellants. 

v. 


Seth Hanumantram — Plaintiff—Res¬ 
pondent. 

First Appeal No. 7G of 1928, Decided 
on 6th March 1930, against decree of 
Addl. Dist. Judge, Raipur, D/- .29th 
February 1928. 

^a) Evidence Act, S. 114 —Mortgage*deed 
—To signature of executant at well as to 
those of scribe and attesting witnesses 
clauses appended stating that executant 
signed in attesting witnesses’ presence — 
No evidence one way or other to show whe¬ 
ther attestin; witnesses signed in execu¬ 
tant’s presence — Deed must be considered 
as validly attested—Transfer of Property 
Act, Ss. 3 and 53, 

In a mortgago-decd there were clear clauses 
appended to the signature of not only the exe¬ 
cutant to tho effect th*t he had signed the 
deed in the presence of the attesting witnesses 
but also to the signatures of the scribe and tho 
two attesting witnesses stating that the exe¬ 
cutant had signed the deed in their prosence. 
There was no other reliable evidence one way 
or tho other as to whether the attesting wit¬ 
nesses signed the deed in the presence of the 
exocutant : 

Held : that when it is proved that the exe¬ 
cutant put his signature in tho presence of the 
attesting witnesses it was almost certain that 
tho attesting witnessos also put their signa¬ 
tures in tho prosonco of the executant. The 
circumstances of the case warrant tho applica¬ 
tion of the maxim “ Omnia praesumiuitur rife 
et solemniter esse acta donee probetur in eon- 
trarium ” and the deed must bo considered as 
validly attested : 2 N. L. R. 10. Rel. on. 

[P 275 C 1] 

(b) Hindu Law-Debt*—Antecedent debts 
— Pressure is not pre-requisite of 11 ante¬ 
cedence.’* 


If the debt was “ antecedent ** it is immati 
rial that it was neither pressing nor evon du 
sinco pressure is not a pro- requisite of “ ant 
codon30,” though it is proof of noce 3 sit\'’ nor 
the fact that the debt might; have been * otho 
wise paid evon relevant to tho question of ai 
tecedenco : A . 2, R , 1924 P. C. 50, Ref. 

[P 27c C 

(c) Contract Act, S. 30 —Mere fact th, 
contracts are highly speculative is not i 
itself sufficient to render them void t 
wagering contracts. 

Whether a contract is a wagering one d 
pends ut>on the intention of the pirties at tl 
time when the contract is entered into at 
the more fact that contracts aro highly speci 
lative is insufficient in itself to rendor the 
void as wagering contracts : A . I. R. 19 ; 
P. C. 30, Rel. on. [p 27G 0-: 

(d) Hindu Law—Joint family — Acts < 
manager cannot be called avyavahari 
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merely because they involve risk to family* 
property. 

While it cannot be considered prudent for 
the manager of a family to indulge in risky 
transactions, an act is not avyavaharik merely 
because it involves risk to tho family estate * 
A. I R. 1926 Pat . 17 and A. I. R. 1920 Lah\ 
41, Rel. on. [p 277 C 1] 

(e) Trusts Act, S. 81 — Assignment of 
mortgage-deed intended to place property 
beyond reach of assignor’s creditors is 
benami transaction, real ownership re¬ 
maining with assignor. 

Assignment of a mortgage-deed, which is- 
merely a colourable transaction intended to 
place tho property conveyed by it beyond tho 
reach of assignor’s creditors, ’falls under S. 81 
the legal result of which is that the assignee 
becomes only tho bonamidar and tho assignor 
remains the real owner. [P 277 G 2, P 278 C 1] 

(0 Transfer of Property Act, S. 41— Be- 
namidar can by transfer pass good title to. 
transferee. 

A ben tmidar or an ostensible owner can b\* 
trausfer pass a good title to property in tho 
transferee. S. 41, T. P. Act, expressly recog¬ 
nizes such transfers to be valid and not void¬ 
able on tho ground that the transferor was 
not authorized to make the transfer “ providod 
that tho transferee, after taking reasonable 
•-arc to ascertain that the transferor had power 
to make the transfer, has acted in good faith.” 

, „ „ [P 278 C 1, 2] 

(g) Practice—Plai n ti f f failing to prove 
all his allegations may yet obtain relief if 
facts pleaded by defendant and found by 
Court show him entitled thereto. 

A plaintiff who fails to prove all the facts 
alleged by him may yet obtain the whole or 
any part of the relief claimod by him, if the 
facts pleaded by the defendant, and found by 
tho Court show him to be entitled thereto : 

4 N. L. R 86, Foil . [p 278 G 2] 

(h) Benamidar —Right to sue. 

A benamidar has a right to maintain a suit 
111 his own name : A . /. Il 1918 P C. 140; 24. 
Cal. 34 ; 22 Rom. 672 and 21 All. 380, Foil ! 

[P 278 0 2] 

M. 7?. Bobde—for Appellants. 

D. N. Chowdhry and P. A r . Rudra — 
for Respondent. 

Judgment. — This is an appeal 
against the judgment and decree passed 
by tho Additional District Judge, Rai¬ 
pur, in civil suit No. 20 of 1926.’ The 
facts allegod in tho plaint were briefly 
as follows : On 11th February 1919 
defendant 1, Narainrao, executed a 
mortgage by conditional sale (Ex. F-l) 
in favour of one Bhomraj Bhiloirnchand 
for a consideration of Rs. 10,000 said 
to have boon taken for payment of prior 
dobts and for improvement of agricul¬ 
ture and other purposes. This mort¬ 
gage-deed was assigned by Bhomraj 
Bhikamehaud in favour of ono Khetmal 
on 20th January 1921 (Ex. P.2) for a 
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ca^h consideration of Rs. 12,37 L paid 
before tlie registering officer. Khetmal 
in his burn assigned his rights under the 
mortgage to the plaintiff on 17th August 
1925 for a consideration of Rs. 18,000 
out of which Rs L7,500 were paid be¬ 
fore the Sub-Registrar at the time of 
the registration of the document and 
Rs. 500 paid previously. Tho plaintiff, 
therefore, brought tho present suit to 
recover Rs. 28,242-L2 0 duo on the 
mortgage. Defendants 2 and 3 were 
tho minor sons of defendant 1 and were 
joined in the suit on the ground that 
they had a right of redemption. 

Defendant 1 admitted the mortgage- 
deed sued on and the receipt of the con¬ 
sideration thereunder, but pleaded that 
the assignments by Bhomraj Bhikam- 
chand to Khetmal and by the latter to 
the plaintiff were sham, nominal and 
fraudulent transactions, which gave no 
right to tho plaintiff to institute tho 
present suit to enforce tho mortgage 
(Ex. P-l). It was also ploaded by him 
that the whole of the consideration of 
the mortgage was paid by him bo one 
Ghasiram Baldeodas to cover losses 
which he had incurred in wagering con¬ 
tracts. The mother of defendants 2 
and 3, who was appointed their guar¬ 
dian ad litem, denied tho execution, 
valid attestation and receipt of tho con¬ 
sideration of the mortgage-deed as well 
as the two assignments of the deed. 
'She adopted the pleadings of defen¬ 
dant 1 in regard bo tho nature of tho 
consideration and ploaded that, since 
tho consideration was utilized by de¬ 
fendant 1 in payment of illogal and 
immoral debts, the minors’ share in 
the property could not bo bound by 
the mortgage. She also challenged tho 
two assignments as being invalid on the 
grounds on which they were assailed by 
defendant 1. 

After a protracted trial tho learned 
Additional District Judge held thib the 
mortgage in suit was duly executed 
and validly attestod, that the conside¬ 
ration was utilized by defendant 1 
in the discharge of his antecedent debts, 
and that therefore it fully hound the 
interests of tho minor defendants in the 
•mortgage proporty. It was also held 
that the two assignments were for 
valuable consideration and genuine and 
passed a good title to the plaintiff so as 
to entitle him to maintain the present 
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suit. It was further held that tho 
debts duo by defendant I to Ghasi¬ 
ram Baldeodas were neither illegal nor 
immoral and were incurred by him in 
the course of lac business. The lower 
Court disallowed the increased com¬ 
pound rate of interest claimed by the 
plaintiff and passo 1 a decree under O. 34, 
R. 2, Civil P. C., for Rs. 24,615-10-6 
against all tho defendants and their 
interest in the mortgage property. 
Against this decree all the defendants 
had filed the present appeal, bub defen¬ 
dant 2 having died during the pendency 
of the appeal his name has been struck 
off the record. On behalf of the appel¬ 
lants only the following points were 
pressed in tho course of the arguments : 

(1) Tbat tho mortgage deed (Ex. P.-l) is 
not proved to have been duly attested ; 

(2) that tho consideration of Rs. 10,000 paid 
to defendant 1 was not taken by him to 
discharge any antecedent debt, but that the 
same was utilized by him for payment of losses 
incurred by him in connexion with wagering 
contracts and that theroforo the minor's half 
share in tha mortgage property was not liable 
for such a debt ; 

(3) that the assignment by Bhomraj Bhikam- 
chand to Khotmal was sham and nomiaal and 
did not convoy auy rights to tho latter and 
therefore the assignment by Khotmal to the 
plaintiff did not invest the latter with any 
right to maintain tho present suit ; 

(4) that the interest awarded by tho lower 
Court was ponal and should bo reduced. 

The tenth ground of appeal relating 
to costs was abandoned. We shall deal 
with the3e points seriatim. 

Although in the pleadings it was nob 
disclosed in what way the attestation 
of tho deed in suit was deficient to 
render tho deed invalid as a mortgage 
deed, it was argued on the basis of the 
definition of the word “attested” in¬ 
troduced by Act 27 of 1926 and Act 10 of 
1927, that there being no evidence en 
record to show that each of the two 
attesting witnesses signed tho instru¬ 
ment in the prosenco of the executant, 
tho mortgage deed was an invalii in¬ 
strument. Narainrao as D. W. I had 
not the courage to state that the two 
attesting witnesses did not sign the 
instrument in his piosonce, though there 
is a veiled suggestion to that effect 
in his statement that 

"tho writing and tho attestation clinsos below 
my signature woro not thore when I -signed tho 
mortgage -dood.*' 
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Xfc is impossible fco accept this sugges¬ 
tion in view of the clear clauses 
appended to the signature of not only 
Narainrao himself to the effect that he 
had signed the deed in the presence of 
the attesting witnesses but to the 
signatures of the sciibe and the two 
attesting witnesses in Ex. P-1 stating 
that the executant had signed the deed 
in their presence. It is true that no 
direct question was put on the point to 
the only'attesting witness Dukhitprasad 
who was examined as P. W. 6, and the 
scribe Gajadharprasad (P. W. 4). Hut 
when it is proved that Narainrao him¬ 
self put his signature in the presence 
of the two attesting witnesses, it is 
almost certain that both the attesting 
witnesses must have put their signa¬ 
tures in the presence of Narainrao. As 
llaid down in Mt. Jhama v. Dcobnx (1) 
j(at p. 16) the circumstances established 
in the present case warrant the applica¬ 
tion of the well-known maxim "omnia 
pracsinnuntur rite et solemniter esse acta 
donee probetur in c mtrarium." We have 
therefore no hesitation in concurring 
(with the first Court’s finding that the 
deed in suit was validly attested. 

On the second point the argument 


(P. \Y. 6) stated was that * Rs. 10,000 
bad been received by him in (onnexion 
with lac contract and that tho due 
date of lac souda was the Magh Sudi 
Puno 1975 (14th February 1919). This 
witness did nob state in what manner 
and at what point of time the account 
of lac souda was settled and the 
liability of Narainr ao for paymont of 
R 9 . 10,000 ascertained. The mortgage 
deed in suit was actually registered 
between 2 and 3 p. m. on 14th Feb¬ 
ruary 1919 and the consideration of 
Rs. 10,000 then paid in cash fco Narain¬ 
rao before the Sub-Registrar was im¬ 
mediately transferred by Narainrao to 
Dukhitprasad. It is, therefore, pretty 
certain that the liability duo on the 
transactions with Ghasiram Baldeodas 
must have been settled some time be¬ 
fore the transaction of tho mortgage in 
suit. 

The following quotations from tho 
evidence of Narainrao (D. W. l) un¬ 
mistakably load to the above conclu¬ 
sion : 

44 I had told Bhoinraj oil tho 12th two days 
b 3 foro tho mortgago that I owed Re. 10,000 
fco Dukhitprasad. I told him that I was in 
need of the money and that my property 

would bo seized for its satisfaction. 

* • • • 


was twofold : 

(1) That the debt due by Narainrao 
to Ghasiram Baldeodas, which was dis¬ 
charged by the loan in suit, was not 
an antecedent debt of the fathor, and 

(2) that tho said debt was immoral, 
With reference fco the first of those 

points it was argued that the evidence 
of Dukhitprasad (P. W. 0) shows that 
aS’tho losses in respect of tho lac busi¬ 
ness of Narainrao were not fco be as¬ 
certained till the very day when the 
mortgage-deed in suit was executed, it 
could not bo said that the loan covered 
by the mortgage in suit was taken to 
discharge an “ antecedent debt ’ within 
the moaning assigned fco this term by 
fcheir Lordships of the Privy Council in 
Drij Narairi Rai v. Mangla Prasad (2) 
where it wa9 laid down fchafc “ aufcoco- 
denfc debt " meant antecedent in fact as 
well as in time, that is to say, that : 

44 tho debt mu-fc bo truly independent and 
not part of tho triusiction imp)ichid. ” 

There is not much substance in this 
contention. All that Dukhitprasad 

(1) [1906] 2N L. R. 10. 

(2) A. I. R. 1924 P. G. 60-77 I. O. GS9=»61 

I. A. 129=10 AU. 96 (P. O.). 


It was by andaj that I calculated tho loss at 
Rr. 10,000. 

• % • 

I had guarautced the sum beforehand as it 
was a largo amount and tho payee h id come 
and l did not deem it safe fco keep tho money 
with me. ** 

Narainrao is evidently lying when he 

made the following statement : 

44 I paid tho loss to him in anticipation. 
The rate of lac d vily rose or foil. Had the 
rate fallen I would have taken back tho whole 
or part of tho money from Dukhitprasad. ’* 

This part of Narain’s statement, it 
may ho noted, is not supported by 

Dukhitprasad (P. \V. 6). 

Tho lac business with Ghasiram Bal¬ 
deodas was admittedly carried on by 
Narainrao for soldo considerable time 
before the mortgage loan in suit was 
oven negotiated. Moreover, cn his own 
statement quoted above the loss in this 
lac business was ascertained and the 
liability of Rs. 10,000 acknowledged 
by Narainrao to Ghasiram Baldeodas at 
least two clear days before tho loan 
upon the mortgago was taken to pay 
off tho said liability. It was never tho 
defendant's case fchafc he gambled with 
Ghasiram Baldeodas on the rise and 
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fall of the market in lac on 14th Feb¬ 
ruary 1919 and lost Rs. 10,000 that 
very day and incurred the mortgage 
loan to pay out that loss. 

j In para. 163L of his valuable Hindu 

Code, Edn. 3, Sir H. S. Gour observes 
that : 

i “ if tho debt was “ antecedent” it is im¬ 
material that it was neither prossing nor evon 
duo, since pressure is not a pro-requisite of 
antecedence, ” though it is proof of neces- 
siuy; nor is the faofc that the debt might have 
[been otherwise paid even relevant to the 
question of antecedence. ” 

It is not denied that Rs. 10,000 bor- 
iowed fi om I3homraj under the mort¬ 
gage in suit were, as a matter of fact, 
made over to Dukhitprasad in discharge 
of the liabilities iu connexion with the 
lac business which Narainrao had done 
with Ghasiram Baldeodas for a consi¬ 
derable period in the past. Under all 
the circumstances noted above it is ob¬ 
vious that the two transactions, viz. lia¬ 
bility to Ghasiram Baldeodas and the 
mortgage in suit, were wholly discon¬ 
nected with one another both in fact 
and time, and it must, therefore bo held 
that the consideration of the mortgage 
deed in suit was taken and utilized by 
the ^father, Narainrao, to discharge 
hi3 antecedent debt ” so as to make 
bis son s share in the mortgage property 
liable for it. 


On the question whether the debt 
•due to Ghasiram Baldeodas was im¬ 
moral or avyavaliarik, there is no evi¬ 
dence on the record to prove that the 
■3aid debt was duo for losses on wager¬ 
ing contracts as alleged by Narainrao. 
Beyond his own word that he carried on 
this lac business in his own namo for 
one Kanhayalal who was also an agent 
in the company where he was himself a 
servant, Narainrao has given no details 
of the business. Whether a contract i 3 
a wagering one dopends upon the in¬ 
tention of the parties at the time when 
the contract is entered into, and as laid 
down by their Lordships of the Privy 
Council in Sukhdevdoss v. Govindoss Sc 
Co. A. I. R. 1928 P. C, 30, the more 
fact that contracts are highly specula¬ 
tive is insufficient in itself to rendor 
them void as wagering contracts. In 

the caso cited their Lordships observed 
that 

<l,L h n f I U . thorlti ® 9 cifc ed show that to pro- 

roBulb thoro must bo proof that tho 
contraeta woro ontorod into upon tho torms 
oat performance of tho contracts should net 
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be domanded, but that differences only should 
become payable. ” 

Narainrao himself did not regard the 
business as illegal and unenforceable in 
law as would appear from the follow- 
ing quotations from his evidence: 

I did not think that X might escape pay* 
mont of the loss of the phtka transaction by 
having recourse to Court. I did not know 
then that I was not legally liable for the .loss 
in such a contract. I do not know even now 
if such a loss is recoverable in Court from me 
or from my sons. *' 

There being therefore no good evi¬ 
dence on the record to show that the 
transaction leading to the payment of 
Rs. 10,000 to Dukhibprasad’s master was 
in the nature of a wagering contract, 
we hold that it was not so. 

On the authority of Ram Chandra 
Singh v. Jang Bahadur Singh (3) and 
Khem Chand v. Narain Das Sethi (4) it 
was also argued that since the lac 
business done by Narainrao with Ghasi- 
Ram Baldeodas was not an ancestral 
trade or family business, hut was purely 
a speculative transaction which was 
immoral or avyavaharik, Narainrao 
could not therefore legally burden the 
share of the minor appellant in the an¬ 
cestral property with a debt which 
wont to discharge the losses in con¬ 
nexion with the said business. Id 
Ram Chandra Singh v. Jang Bahadur 
Singh (3) the question considered was 
whether a speculative transaction can 
bo considered a transaction for the 
benefit of a joint family. Clearly tho 
debt may be imprudent bub nob im¬ 
moral or avyavaharik. In Khem Chand 
v. Narain Das (4), at 498 ( of 6 Lah.) the 
loarned Judges held that speculative 
transactions cannot he said to be im¬ 
moral. 

Wo cannot rely upon tho uncorro¬ 
borated testimony of Narainrao, who 
is found to have made several untrue 
statements from the witness-box in the 
frantic oft orb to save half tho mortgage 
property for himself or his son, when he 
states that neither he nor his father 
did even do any business in lac. He 
himself admits that his father was the 
local agent of Kilburn and Company 
which dealt in lac at Dbamtari, and 
that after tho death of his father he 
succeeded to tho post of the agent. 

(3) A. I. R. 1920 Pat. 17=90 I. C. 553=5 

Pafc. 198. 

(4) A. I. R. 1926 Lah. 41=89 I. 0. 1022= 

G Lah. 493. 
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There is positive evidence of a respeofc- 
able and disinterested person, Sohanlal 
(P. W. 12), to the effect that both 
Narainrao and hi3 father did lac busi¬ 
ness on their own account at Dhamtari 
in spite of their being in the service of 
the company. This witness stated 
that 

“ Ganpafcrao used to purchas3 lac foe r his 
■own sake when in the market raoro lac was 
available than that required by the company.*' 

We have already discredited the 
story of Narainrao that he did the 
particular business in question for one 
Kanhayalal and not on his own ac¬ 
count. It is impossible to believe that 
all of a sudden Narainrao should for the 
first time enter into such largo transac¬ 
tions in lac with Ghasiram Baldeodas 
which involved him in a heavy loss of 
Rs. 10,000. By his being in the lac 
trade as agent he must have become 
fully conversant with all the secrets of 
this trade. Being the malguzar of three 
villages he had ample resources to enter 
into business of lac if he so desired. He 
himself states that on the day the mort¬ 
gage in suit was executed ho might have 
had Rs. 10,000 or so with him, but that 
he required this amount for other pur¬ 
poses. All these circumstances lead us 
to believe the evidence of Sohanlal 
{P. * W. 12) to the effect that both 
Narainrao and his father, in addition 
to their other occupation, also did lac 
business on their own account. In our 
opinion therefore the transaction with 
Ghasiram Baldeodas was not a solitary 
speculative venture ; it.was effected in 
the hope of improving the family 
finances. While it cannot bo considered 
prudent for the manager of a family to 
indulge in risky transactions, there is 
no authority for holding that an act is 
ayyavaharik merely because it involves 
!risk to the family estate. 

On the third point the argument was 
that the assignment by Bhomraj to 
Khetmal was in reality a sham transac¬ 
tion and upon tho evidence on record 
there is no doubt that it was so. Tho 
following points come out prominently 
from tho evident of Bhomraj (P. W. 7) 
and Khetmal (P. W. 13) : 

(a) That Khetmal is a near relation 
of Bhomraj being his maternal uncle’s 
son ; 

(b) that Bhomraj was a partner in the 
firm of Raghunathdas Bhikamchand 


which firm was very much involved and 
had, in fact, suspended business just be¬ 
fore the assignment of the mortgage 
deed in suit was mado by Bhomraj to 
Khetmal ; 

(c) that Bhomraj nob only assigned 
the mortgage deed in suit but also 
transferred by sale three houses belong¬ 
ing to him ; 

(d) that at tho time of assignment tho 
financial position of Khetmal was such 
that he could nob have advanced to 
Bhomraj the consideration of Rs. 12,371 
for tho assignment in question, and 
that there was no apparent reason why 
Khetmal should invest all the funds ho 
had in obtaining the rights of a mort¬ 
gage and the house ; 

(e) that in the litigation which fol¬ 
lowed these transfers between Ramse- 
waklal, ono of the creditors of Bhomraj, 
and Khetmal the sale of the houses was 
declared invalid in a Court of law ; 

and (f) that apparently no necessity 
is mado out for Bhomraj to have made 
these transfers to Khetmal at the time 
when his own position in tho business 
world had become shaky and embar¬ 
rassed. 

The above facts clearly lead to the 
inference that tho assignment in ques¬ 
tion was merely nominal and was made 
apparently with the object of placing 
the property conveyed by it beyond the 
reach of Bhomraj’s creditors. The trans¬ 
fer therefore was merely a colourable 
paper transaction leaving the real bene¬ 
ficial interest in the mortgage deed with 
Bhomraj. 

That being so the transaction un¬ 
doubtedly fell within tho purview of 
S. 81, Trusts Act, and was on all fours 
with the first illustration to that sec-| 
tion. In para. 604 of Mulla’s Princi¬ 
ples of Hindu Law, Gbh Edition, a be- 
nami transaction is thus defined : 

“VVhoro a person.buys property in his 

own narao but subsequently transfers it into 
tho name of another person, without any in¬ 
tention .to bonofit such other person, tho 

transaction is called ‘bonami,* and tho person 
in whose name tho transaction is effected is 
called 'bonamidar'. ’* 

In para. 1024 of Dr. Gour’s Law of 
Transfer, Vol. I, Edn. 5, tho learned 
author also observes as follows : 

But while it is true that all bonamis are 
not necessarily fraudulent, it is equally true 

that all fraudulent transfers aro necessarily 
bonaml.’* 
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The legal result therefore of this 

assignment was that Khetmal held the 

mortgage in suit for the benefit of Bliom- 

■'' aj w| io. despite the ostensible trans- 

- er, remained the real owner. In othor 

|words the transaction was a benami 

,one and Khetmal’s position was merely 

;tbat of a henamidar and wo hold it to 
Ibo so. 

But because the assignment in favour 
of Khetmal is held to be benami it does 
not .ollow, as was contended by the 
learned advocate for the appellants, 
mat tbe second assignment by Khet¬ 
mal in favour of the present plaintiff, 
was also unreal. The evidence of the 
plaintiff s agont Durgaprasad (P, W. 10), 
the plaintiff Hanmantram (P. W. 11) and 

u c land (P. ^V. 9) one of the attesting 

1 n< - s »es of Ex. P-3 clearly shows that 
the plaintiff got the assignment in his 
favour bona fide and had paid the full 
consideration of Rs. 18,000 of which 

Ks. 17,500 were paid before the Sub- 
Registrar. 

It would appear that the plain¬ 
tiff wanted to produce his account 
books during the course of his evi¬ 
dence but was prevented from doing 
so by an objection raised by the de- 
fendants But he swore that he paid 
Rs. 18,000 to Khetmal, that beforo the 
purchase of the mortgage I 10 had made 
inquiries from defendant 1 about it 

the defendant had admitted 
his liability to pay the debt. He also 
stated that the defondants raised no 
objection or disputo about the matter. 
Ibis statement of the plaintiff has not 
at all been contradicted by defen. 

h b,s ovidonce. Exs. P-8, 
P-9 and P-10 show that soon after the 
assignment in his favour the plaintiff, 

on 24ch August 1925, had sent a for¬ 
mal registered notice to defendant 1 
informing him of the purchase by 
him of the mortgage deed in suit. 

L ndor these circumstances wo hold that 
the assignment in plaintiff's favour was 
agonuine transaction and passed a good 

' "r* b ' m maintain the present 
I 8UI • hat a henamidar or an ostensible 

Can by traDsf Gr P a3a a good 
title to propojty in t ll0 transforoo ad- 

“ nr °[ no doubt. S. 41, T. P. Act, 
express 1 / recognizes such transfers to bo 

That tb r DOt r V ° idable on fcho ground 

to m,i- . t , ran8ferror was not authorized 
to make the transfer : 
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provided that tbe transferee, after taking rea¬ 
sonable care to ascertain tbat the transforo- 

gtVSb'.* 0 — - 

\\ 0 have already held above thab tho 
plaintift took tho assignment in good 

aith after reasonable inquiry. Even if 
ftoth the assignments are treated as 
benami transactions the plaintiff has 
still got the right as a henamidar to 
hie the present suit and it is nob open 
to the defendant to contend that ho cin- 

o? fc 7 f 3 -°\ : J? ur Nara V<M v. Sheo Lai 
Ja\ 9 \ (5): Bkola Pershnd v. Ram Lall 
Kb)\ Raoji v. Mahaiev (7) and Ycul Ram 
v. Umrao Singh ( 8 ). 

It was contended by Mr. Bobde that 
the plaintiff’s suit should be dismissed 
if it was held that tho assignments 
were unreal or bogus, because the plain¬ 
tiff did not base his title to sue as a 
henamidar. But this contention is ob¬ 
viously untenable in view of the dictum 
laid down by this Court in Gamu v. 
Lahario (9) to the effect that a plaintiff 
who fails to prove all the facts allegod 
by him may yet obtain tho whole or 
an> part of the * relief claimed by him 
if tho facts pleaded by the defendant, 
and found by the Court, show hicn to 
be entitled thereto. If the facts pleaded 
by the defendants in tho present suit 
and held proved by the Court show 
that tho assignments wore bogus or be¬ 
nami transactions, it follows, as a 
matter of law, that tbe suit could not 
fail simply on that account because, as 
already showu above, the law gives a 
henamidar the right to maintain a 
suit in his own name. The third 
point raised in the argument is there¬ 
fore untenable. 

Tho fourth point was ouly feebly 
touchod in the course of the argument 
and does not deserve any serious con¬ 
sideration. The deed provided for 
simple interest at As. 12 per cent per 
mensem and in default of payment of 
tho debt on tho duo data it provided for 
interest at Re. 1/4 per cont per mensem 
at compound rate with yearly rests. 
Tho lower Court rightly held the latter 
provision to bo penal and relieved the 
defendants against it by allowing inte¬ 
rest at only As. 12 per cont n or mensem 

(4) A. I. R. 1918 P. O 140 —iJ I. U. 1=4G I- 

A. 1=40 C*1 560 (P.C.). 

(G) (.1897J 24 0*1. 34. 

(71 [1898] 22 Bom. G72. 

(8) [1899] 21 All. 380. 

(9) [1903] 4 N. L. R. 8G. 
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compound rate. We hold that fche rate 
of interest allowel by fche lower Couvfc 
was perfectly reasonable and jusfc. The 
result is fchafc this appeal fails and is 
dismissed wifch costs. The time for 
relemption will now be fixed fco 1st 
July 1910. 

s.n./r.k. Appeal dismissed . 
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SOBHtiDAR, A. J. C. 

{Kh'raja) Ja r aluddin and others — 
Defendants—Appellants. 

v. 

Mohamad Amir — Plaintiff — Respon¬ 
dent. 

M isc. Appeal No. 39-B of 1988, Deci¬ 
ded on 4th Mtrch 1910, from decision of 
Disfc., Judge, Akola, D/- 30th August 
1928, in Civil Appeal No. 58 of 1927. 

fa) Berar Inara. Rules (1879), R. 3— The 
only *ray in which it can be decided whether 
given grant falls into Cl 1 or Cl, 3 is by 
a reference to the orders of the Government 
of India sanctioning the grant. 

There is no real diflerenoo .between a perso¬ 
nal jagir and a personal or subsistence grant 
and the only way in which it can bo decided 
whether a given grant falls into Cl. 1 or Cl. 3 
is by a reference to the orders of the Govern¬ 
ment of India sanctioning the grant. If it is 
declared that the grant is governed by R. 3 of 
the Inam Rules, then the grant is a personal 
jagir of Cl. 1. If on the other hand it is do- 
clarod that it is governed by R. 5 then it is a 
personal or subsistence grant other than a 
personal jagir. The fact that the grant in the 
past has been wrongly treated by officers under 
R. 5 will not alter the nature of the gr*nt, nor 
will the fact that the rule is not quoted in the 
certificate prepared by the revenue officers 
make any difference. In all these cases one 
must refer to the actual order of the Govern¬ 
ment of Iu lia sinctioning the grant: 12 
N. L R. 150; A. I, R, 1925 P.C. 184 and (1925) 
C.P. and lierar Revenue Rulings 1, Rel. on, 

[P 231 Cl] 

(b) Grant -Jagir — In the case of jagirs of 
first class future alienation is not prohi¬ 
bited. 

The Government in granting jagirs of the 
first class did not intend to put them on a par 
with grants of Cl. 3 which are governed by 
R. 5 of th‘j Inam Rules subject .to the four 
kinds of restrictions enumoritod in sub-R. 2 
of tho eaid rule. Hence in the case of a jagir 
of tho flrst class, as tho Jagir of Mahan in 
Akola District is, future alienation of it is not 
prohibited. [P 281 O 2] 

AT. Ft. Bob'In aud Abdul Razak —for 
Appellants. 

M. B, Niyogi and <7. G, Hatwalnc — 
for Respondent. 

Judgment,— The facts of fche case so 
far a9 they are necessary for fche dispo¬ 
sal of this appeal are shortly those: In 


fche Jagir of Mahan, comprising seven 
villages in fche Akola District, defen¬ 
dant 2’s father, Khwaja Gulam Saifud- 
din, had a one*ninfch share. In Civil 
Suit No. 191 of 1903 on tho file cf the 
civil .Judge, Akola, a decree, based 
upon a private award, was passed 
against Khwaja Gulam Saifuddin in 
favour of the present plaintiff s grand¬ 
father by which the latter was to re¬ 
ceive for 999 years in satisfaction of 
the debts amounting to Rs. 21,032 7-8 
one-half of the former’s share in tho 
profits of the said jagir either from 
him or tho then certificate holder of 
tho jagir. 

Both Khwaja Gulam Saifuddin and 
tho former Dastaki are dead. Defen¬ 
dant 2 now represents tho former 
while defendant I represents tho latter. 
On the basis of the aforesaid decree 
the present suit was filed by fche 
plaintiff to recover his one-eighteenth 
share of the profits in the Mahan Jagir 
for six years from 1913—14 fco 1918 —19 
both inclusive. The third original 
defendant was added fco fche suit because 
on account of some private arrange¬ 
ment between him and defendant 1 fche 
profits for fche years in suit were re¬ 
covered by him, but he having died 
during the pendency of fche suit in fche 
fi 1*3 fc Court his legal representatives have 
been brought on record in his place. 

The principal defence fco fche claim 
was that fche jagir was granted under 
R. 5 of the Inam Rules of 1859 a sa perso¬ 
nal or subsistence grant of Cl. 3 and nob 
having been enfranchised was a limited 
estate, alienation of which beyond the 
lifetime of a cosharer was void and 
therefore the plaintiff was not enti¬ 
tled fco-claim fche profits for fche years 
subsequent to the death of defen¬ 
dant 2's father. The plaintiff, however, 
asserted that tho jagir was granted 
under Inam R. 3 as a personal jagir of 
Cl. 1 and was enfranchised, and that in 
any case it was not .amenable fco the 
restrictions imposed by the Inam Rules 
upon grants which fell under R. 5 of 
tho said rule3. 

The two preliminary issues, which 
were settled for trial on this point, were 
as follows: 

“1. Whether fche grant of tho jagir is under 
R. 3 of tho Inam Rules and enfranchised ? 

2. Whether the jagir Is alienable ? 
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Loth these issues were decided by 
Mr. Gharpuro by a finding recorded on 
0 th January 1925. He held that the 
grant of the jagir was under R. 3 of 
the loam Rules 2 but that it was 
not enfranchised. On issue 2 he held 
that it was alienable and that the 
alienation was perfectly valid between 
the parties. In spite of these findings 
Mr. Amraotkar, who succeeded Mr. 
G bar pure, held in his final judgment 
disposing of the case that the in am was 
a restricted tenure because the object 
with which the grant was made 
was likely to be frustrated by the 
alienation going beyond the lifetime 
of defendant 2 s father and that there- 
fore the decree in Civil Suit No. 191 
of 1903 was not binding upon the pre¬ 
sent defendants. The plaintiff’s suit 
was accordingly dismissed. 

On appeal by the plaintiff the learned 
District Judge held that the jagir in 
question fell within R. 3 of the Inam 
Rules to which the restrictions imposed 
on grants under R. 5 did not apply and 
that consequently the decree in Civil 
Suit No. 191 of 1903 was perfectly valid 
and binding upon the defendants. He 
also held that, if it was necessary for 
this inam to be enfranchised, it was 
enfranchised because in 1812 five of the 
12 villages which comprised the original 
inam were resumed by His Exalted 
Highness the Nizam of Hyderabad and 
the remaining seven villages, which now 


comprised the jagir, were released it 
full from all charges. The learned Dis 
trict Judge accordingly set aside the 
decree of the trial Court and remandoc 
the case for the determination of the 
other questions which wore left undis 
posed of by that Court. It is against 
this remand order that the present 
appeal is filed by the defendants. 

The first question to bo determined 
in the appeal is whether the grant o 
the Mahan Jagir fell under Cl. 1 govor 
ned by R. 3, or under Cl. 3 governed bj 
R. 6 of the Inam Rules of 1859. The 
Inam certificate (Ex. D- l)doos not sho\> 
under which of the two rules the gran! 
was made, hut it is clear from tb< 
certificate that there is no quit renl 
.rosorvod in respect of the said inam. 

i V ’ it wa; 

obseived that an .Inam estate in Borai 

Jjy*P vorr> ed hyjbjfTo Inam Rules of 185C 
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and that a jagir or other inam estate 
may be anything from a mere grant for 
life in the royal share of the revenue to 
an absolute estate in the soil, and the 
only correct method for the judicial 
decision of claims made upon it is to 
ascertain the meaning and effect of the 
grant in each case from the circumstan¬ 
ces and objects with which, and the rules 
under which, the sanad was granted. 
In Alir Subhan Ali v. Imami Begavi (2), 
their Lordships of the Privy Council 
further laid down that the devolution 
and incidents of an inam estate in Berar 
are regulated by the inam rules of 
1859, but only in matters not expressly 
mentioned in the sanad or certificate or 
other document evidencing the special 
terms of the grant in the particular 
case. 

In Uaji Bc<jum v. Khrcaja Kutubuddiii 
(3) where the question for decision was 
if the particular grant in the case was 
a personal jagir of Cl. 1 or a personal 
or subsistence grant of Cl. 3, the 
Financial Commissioner of the C.P. and 
Bera r made the following weight}' ob¬ 
servations: 

“The expression “personal jagir’* implies that 
the grant is a personal and subsistence grant, 
and it is at first sight difficult to distinguish 
between grants of Cl. 1 and grants of 
01. 3. On referring, however, to tho cor¬ 
respondence with tho Government of India, 

I find that the rules wero drafted by Mr. Bul¬ 
lock, Commissioner of Berar, and that in his 
letter No. 320, dated 1st August 1859, submit¬ 
ting tho draft to the Resident, he stated that 
he had -based them on tho draft of Inam Rules 
then under preparation for Madras. The 
Madras-rules as finally sanctioned, and which * 
are printed at pp. 2G2 to 270 of Vol. 2 of the 
Standing Orders of tho Madras Board of Re¬ 
venue do not rocoguizo any separate class of 
personal jagirs, as all grants corresponding to 
tho Berar Glass 1 of personal jagirs were iu 
Madras included in tho more gouoral class of 
porsonal or subsistence grants.** 

Mr. Bullock in explanation of his 

Cl. 1 wrote as follows: 

“It will bo observed that I have drawn, or 
rather maintained the distinction between the 
porsonal jagirs and porsonal inams. This dis¬ 
tinction is recognized in tho sanad?, and al¬ 
though in fact a jagir is an inam and vice 
versa, yet a jagirdar as a grade is different from 
an inamdar, and I think that it is important 
that all d * a t i not ions of rank in tho community 
should b« k ’pc up; for it is one ovil tendency 
of onr admiui6tratiou that all ranks nro liable 
to bo reduced to one love]. 1 have, thcroforo, 
flug^HStod that heirship to a jagir should bo 

~{*9 A. I R. 1925 P. C. 184=21 N. L. R. ll7 = 

52 Cnl. 971 = 52 I. A. 294 (P.O.). 

(8) f 1025J O. P. and Berar Revenue Rulings 

1 . 
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secured by a succession fee or legacy duty 
graduated according to the relationship of the 
heir.” 

“It is clear from this statement of intention 
that there is no real difference between a per¬ 
sonal jagir and a personal or subsistence grant, 
and the only way in whioh it can be decided 
whether a given grant falls into First Class or 
Third Class is by a reference to the orders of 
the Government of India sanctioning the grant. 
If it is deolared that the grant is governed by 
|R. 3, Inam Hales, then the grant is a personal 
’jagir of Fitst Clas3. If on the other hand, it is 
(declared that it is governed by R. 5, then it is 
!a personal or subsistence grant, other than a 
personal jagir. The fact that the grant in the 
past has been wrongly treated by officers under 
R. 5 will not alter the nature of the graut, nor 
will the fact that the rule is not quoted in the 
certificate prepared by the revenue officers 
make any difference. In all these cases wo 
must refer to the actual order of the Govoru* 
ment of India sanctioning the grant.” 

These observations have my entire 
concurrence. 

Applying the tests laid down in the 
above cases to the materials placed upon 
the record of the present case, it is per¬ 
fectly clear that the grant of the Mahan 
jagir falls under First Class governed by 
R. 3 and not under Third Class governed 
byR. 5, Inam Rules 1859. Although the 
3 anad itself is silent on the point the 
correspondence that passed between the 
Hon’ble the Resident and the Govern¬ 
ment of India in respect of the con¬ 
tinuance of this jagir makes it unmis¬ 
takably evident that the grant was made 
under R. 3 of the said Inam Rules. In 
his letter No. 49-B of 1878, dated 11th 
February 1878, to the Secretary to 
Government of India, Foreign Depart¬ 
ment, the Hon’ble the Resident made a 
definite recommendation that the grant 
should be conferred upon the then 
jagirdar under R. 3, Inam Rules and the 
Secretary to the Government of Ind ia 
in his reply (letter No. 24-R, dated 14th 
March 1878) communicated the accep¬ 
tance of the said proposal in the follow¬ 
ing definite words : 

I am directed to say that, in accordance 
with your recommendation, the Governor- 
General in Council is pleased to confirm the 
said grant to the claimants with arrears from 
the dato in May last, on whioh the sanad of 
1768 was produced.” 

Both Mr. Gharpure and the learned 
District Judge were of opinion that the 
expression in the sanad that "the jagir 
was granted for madutmash or main¬ 
tenance” was rather loosely used and 
was a mistaken one. It seems to me 
however that the said expression only 
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represents the object of the grant and 
cannot by its mere use in the sanad con¬ 
vert the grant of the First Class, which 
it was in its origin, into one of the Third 
Class because, as observed by the Finan¬ 
cial Commissioner in the case cited 
above : 

‘‘the expression ‘personal jagir’ implies that the 
grant is a personal or subsistence grant.” 

I therefore agree with the Courts 
below in holding that the grant of the 
jagir in the present case was of First 
Class governed by R. 3 of the Inam Rules 
of 1859. 

The next question that remains for 
decision is if the grant of such a jagir 
as the one in question is in any way con¬ 
trolled by the third of the four restric¬ 
tions of sub-R. 2, R. 5 of the Inam Rules 
whioh declares that “future alienation of 
the inam i3 prohibited.” It is admitted 
that none of the four aforesaid restric¬ 
tions is laid down in R. 3 which governs 
personal jagirs of the First Class. It is 
thus apparent that the Government in 
granting jagirs of the First Class did not 
intend to put them on a par with grants 1 
of the Third Class which are governed by 
R. 5 subject to the four kinds of restric¬ 
tions enumerated in sub-R. 2 of the said 
rule. This is further placed beyond any 
doubt by the clear wording of sub-R. 3, 
R. 5, whereby an option is reserved to 
the inamdar to convert “this restricted 
tenure” into a freehold by consenting to 
pay annual quit rent according to differ¬ 
ent scales specified therein. I therefore 
agree with the learned District Judge in 
holding that the jagir in question is 
from its very nature a freehold and 
unrestricted in matters of alienation and 
no question of its enfranchisement arises 
in the case. 

It is therefore unnecessary to deter¬ 
mine if the view of the learned District 
Judge that the jagir in question was en¬ 
franchised in 1812 is correct or not. But, 
since the Berar Inam Rules of 1859, 
which provide for enfranchisement of 
Inams under R. 5 were not oven in exis¬ 
tence in 1812, it could not logically bo 
said that the present inam was enfran¬ 
chised in the year when the said rules 
were not in force. 

It is also significant to note that in 
the year 1904 when the question, if by 
the passing of the decree in Civil Suit 
No. 191 of 1903 any breach of the condi¬ 
tion of the grant of this jagir had taken 
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place, arose for decision, the Deputy 
Commissioner of Akola, after reviewing 
all th 3 available docucnents in possession 
of tbe revenue authorities, came to the 

following conclusion : 

“Now looking to tbo correspondence sanc¬ 
tioning tbe grant of this jagir it a ecus clearebat 
the grant falls un ler R. 8 of the In am Rales 
an \ as such the Government is not concerned 
with the alienation of this grant as it does not 
come within the scope of the order of the Chief 
Commissioner contained in his letter No. 8361, 
dated '21st December 1903, a copy of wbicb 
was reoeived from the Commissioner with bis 
endorsement No. 295, dated 15th Jauuary 
1906” : 8to Ex P-9. 

The result is that this appeal fails and 
is dismissed with costs. 

S.N./R.K. Appeal dismissed. 
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Niyogi, A. J. C. 

Onkar and another —Defendants — 
Appellants. 


Y. 

Kisansingh —Plaintiff—Respondent. 


First Appeal No. 65- B of 1929, Deci¬ 
ded cn 22nd August 1930, from decree 
of Sub-Judge, First Class, Daryapur, D/- 
15th July 1929, in Civil Suit No. 139 


of 1927. 

^ Hindu Law—Alienation—Mortgage debt 
incurred by father for bi* fourth marriage 
is not a family necessity — Debt is not bind¬ 


ing on son.'* 

In order that any purposo should bs regar¬ 
ded as a legitimate family purpose it mu-t be 
felt as such by every member of the family. 
The fourth marriage of a father oanaot bo 

a legitimate family purpose. 

Where a Hindu father, who was between 
40 and 4 years of age. and had a minor son 
nine years old, mortgag d the oatiro f wnily pro¬ 
perty for a consider*ti m of Rs. 4,0 K) % borrowed 
in connexion with bis fourth marr-age for 
payment to th- bride s author as bride’s price. 

Held: that the mortgage debt was not in¬ 
curred for a legitimate family purpose and 
that the minor’s share of the mortgaged pro¬ 
perty was not liable for tbe deb-: 34 All. *7 i, 
from ; 32 Dorn. 8' a;id 34 bind. 42 4 Di$t.\ 

22 Bom. 659; 21 All- 4 '5 and 32 Mnd. Be /• 

[P 285 C. 1; P 28* 0 2] 

D. W. Kathalc and G. B • Deo — 


for Appellants. 

Af. B. Kinkhede — for Respondent. 

Judgment.—Tbe suit out of which 
this appeal arises was instituted to 
•enforce a mortgage dated 3rd Juno 1924 
executed by defendant 1 for Rs. 4,000. 
The plaintiff claimed a decree to the 
extent of Rs. 6.16L-12-0 against defen¬ 
dant 1, Shriram and his minor son 
Onkar; and cn default the foreoioaeure 
of the mortgaged property consisting of 


four fields Nos. 14/1, 4/1, 17/2 and 3. 
The defendants raised various pleas, 
the important ones being that the in- 
terest charged was penal, that all the 
four fields were self-acquired property of 
Shriram and that the mortgage debt was 
not binding on the minor son. The 
lower Court held that the mortgage- 
debt was justified by legal necessity 
and that it was binding on the minor 
defendant and reduced the interest to 
some extent. It passed a decree against 
both the defendants in respect of all the 
four fields. In appeal the main conten¬ 
tions are that the interest was penal 
and should be reduced, that the mort¬ 
gage debt having been incurred for the 
fourth marriage of Shriram, defendant 1, 
and especially for payment of bride- 
price, the debt was not binding on the 
minor son under Hindu law. 

The stipulations regarding interest 
are as follows: 

(l) I pay interest thereon at As. 12 per cent 
per mensem. I agree to make repayments by 
paying the principal within three ye*rs and 
the compound intjrest on the entire amount 
every year. • . . • . If I fail to pay one year’s 
interest, according to»the said agreament I will 
pay interest on the amount at Re. 1-8-0 per 
coat per mensem." 

It is evident that on default in pay¬ 
ment of the first instalment there were 
two rates provided, viz.: As. 12 per cent 
per mensem compound interest, and 
Re. 1-8-0 per cent per mensem simple 
interest. Toe lower Court has allowed 
compound interest at As. 12 per cent 
up to the date of stipulation for payment 
of the mortgage debt, viz. 6th January 
1927. and thereafter simple interest at 
the rateof Re. 1-8 0 per cent per mensem. 
The compound interest at As. 12 per 
cent per mensem is perfectly legal and 
the rate of Re. 1-8-0 is by no means 
excessive. I therefore confirm the find¬ 
ing as to interest. 

Some argument was addressed as re¬ 
gards Shriram s age at the time of his 
fourth marriage. The lower Court has 
found that his age was 35. The learned 
Judge himself has noted his age as 50. 
When he went into the witness-box as 
D. W. 1 on 30th October 1928 he gave 
his ago as 49 years. The age he had 
mentioned in the previous proceedings 
was different. From his statement and 
other evidence on record and the im¬ 
pression I have formed about his age, 
while ho was present in this Court, 1 
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am led to believe that he was between 
40 and 46 at the time he executed the 

mortgage in 1924. 

It is contended forth appellant that ac¬ 
cording to Hindu religious code a fourth 
marriage is not a necessity justifying 
transfer of joint family property; that, 
even if it were, the loan of Rs. 4000 
was far in excess of the actual expense 
required, and that in any ciso as it %vas 
borrowed for payment of bride-price, 
the debt does not bind the eon. It is 
argued for the respondent that the mar¬ 
riage is a sacrament enjoined by reli¬ 
gion, that the entire amount borrowed 
was necessary according to the notions 
prevailing in the caste and that pay¬ 
ment of bride price being customary, 
the debt is binding on the son. Much 
learned argument was addressed on both 
the si les. The respondent in supporting 
the decree relied on S undrabai v. Shiv - 
narayana ( V)\Kameswara v. Veeracharlu 

(2) and BhaArathi v. Jokhu Bam (3) 
and in addition, cited the undermen¬ 
tioned authorities from ancient books. 

(1 That marriage is a Vyavasfcha Vikalpa 
i, e. fixed alternative (JaimiDia Nyayamala 
Chap, 12, P«da 4 Adhikaroa 7) and not an 
Aiobbaoh* Vikalpa, i.e. alternative to be chosen 
according to pleasure (Jaiminiya Nyayamala, 
Chap. 12, Pad* 3, Adhikarana 4). 

(2) A twice-born person Bhould not live even 
for a day without following any order (An^sh- 
rami); if be lives without following an order 
bo is required to perform a penitential rite 
(Daksba Sambita, Dutt’e Tr relation, p. 434). 

(3) A man is not fit for karma, Ob kirg, with¬ 
out a wife wbother be is Brahman, Ivatiatrija, 
Vaish) a or Sudra. The wife is the chief factor 
in the attainment of Dharma, Arfcha aud Kama 
(Apararka, Vol. 48, Anandasbaram Series, p. 72). 

(4) Because men of the three (other) orders 
are daily supported by fcho house-holder with 
(gifts of) sacred knowledge and food, therefore 
(the ordor of) householders is the mo9t excel¬ 
lent order: Manu Sacred Books of the East, Vol. 
25, p. 89.* 

(5) Reference is also made to the opinion ex¬ 
pressed by the eminent Sanskritist Govinddas 
in hia book on Hinduism at 0,300 to the effect 
that everyone is bound to marry and bound to 
beget children. 

That there are clear and unequivocal 
injunctions of the religous codes as re¬ 
gards the obligation of entering into a 
householder’s life is beyond contro¬ 
versy. But these passages must be read 
with their context. Marriage is in¬ 
variably recommended as the step after 
the termination of the first order, 

(1) [19081 32 Bom. 81=9 Bom. t». R. 13CG. 

(2) [19111 34 Mad. 422=8 I. C. 195. 

(3) [1910] 32 All. 575=6 I. O. 465. 
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Brahmacharya (i. e. period of discipline 
and study). The verse preceding the 
one relied on by the respondent’s 
learned counsel says: 

“Two classes of Brahma^harins have been 
mentioned bv tbe wise in the Sruti. The first 
is Upakurvana (i. e. one who wishes to pies on 
to householder s order) and the second is 
Naishthika (perpetual celibacy).” 

And the verse which follows says: 

“The three orders should be followed in suc¬ 
cession: Paksha Miroansa, p. 434*8 and 12 
Dutt’s Tr*nslation Vol 1. 

Yajnavalkya enjoins as follows: 

Verse LI—Having finished tbe Veda or tho 
Vratas or both of them and having given pre¬ 
sents to tho Guru let him bathe with his per¬ 
mission. 

Ve rso LII — Without breaking (tho rules) of 
studentship let him marry womaD, etc.: seo 
Y^jniVtilkya Smriti, Chap. 3, Sacred Books of 
the Hindus, Vol. 21, pp. 90-91; see also Manu 
Chap. 111*2. 3-4 Sacred Books of the East Vol.25, 
p. 75;*see also Taittirya Upanishad- Anuvak 11. 

Marriage is held obligatory only 
after Samavartan, i. o. completion of tho 
studies when the person became known 
as a Snatak. A Hindu could go through 
life without a consort but the stringent 
rules of discipline, celibacy, lifelong 
study, service of the guru were pres¬ 
cribed. This was the life of a Naish- 

thik Brahmachari which entitled 
“destroying the body and subduing the senses: 
see Yajnavalkya Smriti, Chap. 2, 49-50. 

The marriage was prescribed as an 
alternative to Naishthik Brahmacharya. 
In Jaiminiya Nyayamala the Vikalpa3 
are not enunciated in connexion with 
marriage They are rules of interpre¬ 
tation of the various passages in the 
Yajurveda dealing with performance of 
sacrifices. Krishnaswami Aiyar, J., ap¬ 
plied the maxim of Vikalpas to tho case 
of first marriage see Kameswara Sastri 
v. Veeracharlu (2). The householder s 
life was extolled to popularize tho doct¬ 
rine of the “Three Dobts” (Rina-traya) 

embodied in the following verse: 

A Brahmin becomes free of debt to the gods 
by sacrifice (Yajoa), that duo to the Rishis 
(adepts) by au^tore learning of tho Vedas, that 
duo to tho forefathers by begetting a son. 
(Taittiriya Sanbib* 6.3.10.5). 

This is amplified in Manu in Ch. 9 
137 where he 9ays that through a son 
a man conquers the world and that son 
delivers his father from boll called Put 
and he emphasizes the duty of perfor¬ 
mance of sacrifices as follows: 

“With the sacred fire kindled at tho wedding a 
housoholdor shall perform according to law his 
domestio ceremonies and five great sacrifices: 
Manu Chap. Ill -67, (9. B. E. Vol. *5, R. 87).” 

Thus it would appear that the afore- 
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said texts relied on by the respondent’s 
loainod advocate are not authorities to 
support his argument that the marriage 
of a widower is enjoined by religion. I 
have therefore to see whether the sacred 
Codes insist on marriage of a man who 
has begot a son. Mitakshara comment¬ 
ing on 1 ajnavalkya Chap. 3-89 says as 
follows: 

“ Having burnt with agnihotra ■ fire • * • 

his dead wife * * * the husband -should 

take ag»in another wife and another fire ac¬ 
cording to laws provided that he has not yet 
begot any son or has not completed his, sacri¬ 
fice or is not entitled to enter another order of 

J^ea Sacred Books of 'the Hindus 
Vol. 21, p. 178.” 

The meaning of the last proviso is 
made clear in Mitakshara. Bravaschi- 
thadhaya S. 3-45 (Setlur’s Mitakshara 
p. 1189) where a reference is made to 
Apastamba s precept that a widower must 


enter the third order and the aforesaid 
proviso is explained as applying to those 
only who are unable to rise superior to 
the blandishments of material life. Re¬ 
ference may also be made to Balam- 
bhatta s Glossary and the passage from 
Aitariya Brahmana as indicating that a 
householder may worship sacrificial fire 
without a consort (Sacred Books of the 
Hindus Vol. 21, p. 179-180). I am forti¬ 
fied by the opinion expressed by Manda- 
lik on Mayukh at p. 399 as follows: 


Again it is taken for granted that when a 
man becomes a widower,* he must marry again 
as he oannot sacrifice in a single state. This is 
not correct.'* 


Marriage is recommended to a widow¬ 
er; there is no obligation laid on him to 
marry. In this case the widower has a 
son and consequently the necessity of 
begetting a son could not be assigned as 
a reason. As to the necessity of main¬ 
taining sacrificial fire, the necessity is 
illusory and theoretical as no fire is now 
maintained. That this peculiar fea¬ 
ture of the Vedic religion has been 
wiped off long ago is well known. Vedic 
mode of religious observances was over¬ 
grown and superseded by the Smarta 
and still later by the Pouranic forms. 
Today an agnihotri is rare even in 
places like Benares (Gitarahasya p. 288): 

Mandlik in his Introduction to 2nd 
Edn., 1915. 


Mayukha says: 

, ' All Grihya ceremonies havo bet 

based on the institution of marriage; but tl 
rules have boon broken to such an oxtont thi 
instead of the sacrificial fire lighted at tl 
celebration of marriage being carried alor 


. with the married couple to their future home 

and rigorously kept till the husband's and 

wife’s bodies are sacrificed therein on fuueral 

pile, it is now considered positively inauspi¬ 
cious.” r 

The necessity of maintaining sacrifi¬ 
cial fire do9S not exist in this case. The 
only reason that 'remains is that the 
father desires marriage because he is 
unable to give up the material pleasures 
of life which entering the third order in¬ 
volves. He is therefore prompted by his 
physical inclinations and such marriage 
cannot be attributed to religious obliga¬ 
tion. Applying the Mimansa rule of 
Vikalpa it would appear that the first 
marriage is covered by the maxim of 
Vyavasthita Vikalpa whereas the sub¬ 
sequent marriage (of a widower) is co¬ 
vered by Aichhika Vikalpa. Vyavas¬ 
thita Vikalpa implies a command and 
Aichhika, counsel. Under the first, there 
is alternative prescribed only between 
Naishthika Brahmacharya and house¬ 
holder’s order, but under the latter rule 
the widower has discretion to either 
enter the third order, take another wife 
or remain single. The first marriage is 
ordained (Vyavasthita) and any subse¬ 
quent marriage is left to the choice (Ai- 
chhik) of the agent. The former springs 
from Shabdi Bhavana (prompting of the 
Vedic words); the latter from Arthi 
Bhavana (prompting of desire)^ 

It should be observed that Sundrabai 
v. Sheonarayana (1) and Kamcstvara v. 
Vecracharlu (2), dealt with the case of 
first marriage and have no bearing on 
the present case. In Bhagirathi v. 
Jokhu Ram Upadhia (3), the point for 
determination was whether second mar¬ 
riage of a coparcener who had a son 
alive and was a widower, constituted 
legal necessity. Tudball, J. t held in the 
affirmative on the ground that a Hindu 
must have a son and must perform reli¬ 
gious ceremonies such as agnihotra. 
With due deference I do not see my 
way to agree with his Lordship for rea¬ 
sons already given. 

The next question is : Can the aliena¬ 
tion be otherwise justified ? The text 
lays down : Even a single individual 
may conclude a donation, mortgage or 
sale of immovable property during the 
season of distress for the sake of the 

m Note.~ Compare: fcho first is Dharmapatni; 
the second is for increasing passion. In the 
latter originates the fruit that is soon, not what 
is not soon: Daksha Samhita , Chap. 4*15; 
Datta's translation Vol. 1, p. 447. 
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family and especially for pious purposes. 
(Ghose, Hindu Law, Vol. 1, p. 450). I 
have already held that it is not a reli¬ 
gious obligation. Is it necessary “ for 
the sake of the family”? The word in 
the original is "Kutumbartha” and this 
has been interpreted to mean “ for legi¬ 
timate family purposes” : see Suraj 
Bansi Kcer v. Sheoprasad Singh (4), 
The fourth marriage of the father can¬ 
not be a legitimate "family” purpose. 
In order that any purpose should be 
regarded as a " family purpose’ it must 
be felt as such by every member of the 
family. Is it necessary or beneficial to 
ithe son ? Obviously not. He is get¬ 
ting a.stepmother at the cost of his own 
interest in the joint familv property. 
It is urged that there should be some¬ 
body to look after the household. It 
should be noticed that the fourth bride 
was 10 years of age at the time of mar¬ 
riage and the minor son Onkar was 
9 years old. One fails to see how a girl 
of 10 could have done any service as 
mother to a boy of 9 years. It is 
further argued that as the father was 
joint with his son he could not marry 
without detriment to joint property”. 
This argument is sound so far as the 
expenses are met out of the joint in¬ 
come. If they cannot be so met the 
question arises whether the father could 
lawfully alienate the corpus of the 
joint property. So far as his own share 
is concerned he, being the owner, could 
transfer it for his own needs, but could 
he transfer the son’s interest also, for 
the simple reason that he was joint 
with his son ? One comes back to the 
same question : Was it family purpose? 
I have already held it was not a 
"family” purpose. Let me apply an¬ 
other test, that of propriety : see Khub 
Bal Singh v. Ajudhya Misser (5), 

It is neither pleaded nor proved 
that there was any more property be¬ 
sides the one mortgaged ; it follows that 
this constituted the entire joint family 
property. The question is whether the 
marriage of the father, who was between 
40 and 45 years old, with a girl of 
10 years, at the expense of Rs. 4,000, was 
fair and proper so a9 to justify the 
alienation of the entire property in- 

(4) [I860] 5 Cal. 148 = G I. A, 88 = 4 Bar 

1 (P.C.). 

(5) [1916] 43 Cal. 574=22 Cr. L. J. 345 = 31 

I. C. 483. 


eluding the minor son’s interest. On 
the face of it the transaction is most 
improper and unfair to the minor son. 
The Smritis also " censure” the cutting 
of expenditure of the means of liveli¬ 
hood : see Chandradeo Singh v. Mata 
Prasad (6). A text of Yyas lays down : 
those (issues) that are born, and 
those that are yet unbegotton, as well 
as those that are in the womb (of their 
mothers), all require means of support; 
hence the dissipation by sale or gift 
without the consent of sons, of the 
means of support (viz., the immovables 
and slaves) is highly censured : see 
Sarkar’s Hindu Law, Gth Ed.' 1927, 
p. 84G). It is obv ious that judged from 1 
the point of view of the minor son’s in¬ 
terest the debt incurred on the mort¬ 
gage by the father was neither " legiti¬ 
mate” nor "for family purposes.” 

Conceding for the moment that the 
marriage was a " necessity” it has to be 
proved that the expenses incurred were 
reasonable: Ravaneshtvar v. Ghandi (7), 
affirmed in Ravajiesliwar Prasad ' v. 
Chandi Prasad Singh (8), and also that 
the necessity could not be mot other¬ 
wise than by alienation: see Mt . Jhama 
v. Dcobux (8a). It is argued that accord¬ 
ing to the custom of the caste the ex¬ 
pense of Rs. 4,000 was unavoidable. 
It is also pointed out that Rs. 3,500 
were actually spent on the 3rd mar¬ 
riage and that Rs. 4,000 spent were 
reasonable. The argument in substance 
amounts to this : that because it was 
unavoidable it was reasonable. This 
is not sound. Whether the expense is 
reasonable or not has to be judged in 
relation to the competency of the family 
to bear*that expenditure with reference 
to the value and extent of the estate. 
From this point of view the expendi¬ 
ture of Rs. 4,000 was indeed unreason¬ 
able. There is no evidence that the 
property could not yield income suffi¬ 
cient to enable the father to defray rea¬ 
sonable expenses of the marriage. 

The next question is whether Rs.4,000 
were paid to the bride’s mother as bride 
price. The mortgage deed recites that 
the debt of Rs. 4,000 was incurred for 
the expenses of Shriram’s marriage. 
The mon ey_ was not paid before the 

(6) [1909] 31 All. 176=1 I. 0. 479! 

(7) [1911] 38 Cal. 721=12 I. C. 931. 

(8) A. I. R. 1915 P.O. 57 = 36 I. C. 499 = 43 

, Cal. 417 (P.C.). 

(8a) 2 N. L. R. 10. 
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Registrar. Tho defendant's witnesses 
prove that Rs. 4,000 were paid to the 
bride s mother by the plaintiff. The 
plaintiff admits that he with his 
mukhtyar was present at the mar- 
ri-ige. He states that girls are rare 
among the Marwari community and that 
occasionally twenty thousand rupees 
have to be spent. It would be but a 
reasonable inference to draw that the 
plaintiff himself paid Rs. 4,000 to the 
bride’s mother. He had thus full know¬ 
ledge of the purpose for which the loan 
was incurred at the date of tho mort¬ 
gage. 

As the loan was thus taken and 
utilized for payment of bride-price the 
question arises whether it binds tho son 
at all. Th e apnellant’s learned counsel 
relies on the following text of Manu* 

Money duo by surety, idle promises or lost 
by play or duo for spirituous liquor or what 
remains unpaid of fine or tax or duty tho son 
is not obliged to pay: Manu, Chap. 8, 157.” 

The Sanskrit word used is shulka, 
which has been translated in the 

Sacred Books of the East ” series as 
fine, tax or duty. Another meaning 
of this word “ shulka " translated “toll" 
is a nuptial present given as the 
price of tho bride and this has been 
determined net to be repayable by the 
son on the ground that it constitutes 
the essence of one of tho unlawful forms 
of marriage: see Mayne’s Hindu Law, 
Edn 9, p. 404. This was so held in 
Keshcorao v. Nago (?) (at p. 2L5). Ghose 
translates this word occurring in a text 
of Gautama as fee due to the parents of 
tho bride: see Ghose on Hindu Law, 
Vol. I, p. 532. In Bliagirathi v. Jokhu 
Ram Upadhia (3) it is held to bo part 
of marriage expenses on the ground that 
such marriages are common and that 
the marriages are valid. An additional 
reason assigned is that tho injunction 
is to the father of the girl receiving 
the money and not an injunction 
against the husband paying it. With 
duo deforenco it is difficult to accept 
this argument. The fact that the 
custom is common in a particular com¬ 
munity cannot make it any the loss im¬ 
moral or contrary to public policy. 
The observations of Oldfield, J., apply 

very appropriately to this case: 

The iower Court was not at liberty to roly 
on tho Hontimoot of ono sootion of tbo com¬ 
munity ap dooiaivo with roferonco to a mattor 


of ordinary morality. On such matter the 
law must have regard to sense of community 
as a whole. ” 


Applying this best, and judging by the 
conscience of the community as a whole, 
payment of bride price must be con¬ 
demned as immoral if not illegal. The 
marriage is held legal because it is 
solemnized according to the customary 
rites. H^re we are concerned not with 
the question whether the marriage is 
valid or not, but with the nature of the 
debt incurred by the father. That there is 
no injunction agaiost the husband from 
paying the bride-price is immaterial; 
the question again is whether the son is 
bound to pay debts incurred by the 
father for purposes not approved by the 
Smriti texts. The simple test would 
be: Could the mother of the bride 

have sued for recovering the bride- 
price? The answer is No: see D/toZi- 
das v. Fulchand (10), Baldeo Sakai v. 
Jumna Kuniuar (I l), and Venkata Krish-\ 
nayya v. Lakshmi Narayana (12). If 
so such debt stands on the same toot¬ 
ing as any debt which is immoral, il¬ 
legal or against public policy. Tne son 
is thus obviously not bound to pay such; 
debts. For the reasons aforesaid I hold : 
that Oakar (the son) is not bound by, 
the debt and that his interest is not 
affected by the mortgage. 

It is admitted that fields Nos. 4 and 
14 were ancestral. field No. 17-2 
was purchased by defendant 1 on 24th 
June I9l3and field No. 3 on 17th Novem¬ 
ber 1922. As tho father and son wore 
joint in estate, mess and residence the 
presumption is that the latter fields 
were acquired out of joint family funds. 
There is no evidence that field No. t7-2 
was treated as separate property. The 
plaintill as P. W. L is himself unable bo 
say what other source the defendant 
got tho money from to purchase these 

fields. 


There is thus no evidence to prove 
that they wore self-acquired. Hence I 
hold that all tho four fields comprised 
in the mortgage wore ancestral. 

The appellant contends thkt Shriram 
had deposited Rs. 4,000 with the pUm- 
titf for payment to the bride's mother 
and that ho did nob receive the con¬ 
sideration for the mortgage. Itisiaa 


(10) [18081 22 Bom. 658. - 

(it) [1901] 23 All. 495=(l00l) A. W. N, 1 - 

(12) [1002] 32 Mad. 185=3 I. O. 654. 


(0) 2 Borradalo 194. 



1930 


Maroti v. MAROTI (Jackson, A. J. C.) 


Nagpur 287 


possible to believe the Indore witnesses 
examined by the appellant on this point 
as they are all interested. It appears 
to me clear that Rs. 4,000, which the 
defendant borrowed from the plaintiff, 
were kept with him for payment to the 
bride s mother and that Shriram had 
no other som of Rs. 4,000 in deposit with 
tbs plaintiff. I see no reason to differ 
from the lower Court’s finding in this 
respect and hold that plaintiff did not 
I>ractise fraud on the defendant. 

I therefore hold that the mortgage 
is binding on Shriram’s share only and 
dismiss the suit as against Onkar. 
The lower Court’s decree stands modi¬ 
fied to this extent. 

The appellant Shriram will bear half 
costs and pay the costs of this Court as 
well as the lower Court to the respon¬ 
dent. The respondent will pay the 
costs incurred by Onkar (as pleader’s 
fees in full and pay the balance of 
other costs) in this Court and full costs 
in the lower Court if any. 

K.N./r.K. Order accordingly . 
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Jackson, A. J. C. 

Maroti —Appellant. 

v. 

Maroti and others —Respondents. 

First Appeal No 39-B of 1929, Deci¬ 
ded on 10th February 1930, from decree 
of First Class Sub-Judge, Khamgaon, 
D/- 20th March 1929. 

(a) Hindu Law—Alienation—Widow—Re- 
vertioner transferee of whole share—Such 
alienation is on same footing as surrender 
--When however reversioner is transferee 

of part of estate alienation is not validated 
by his consent. 

When a reversionary heir is a transforeo of 
Che whole estate of the widow, such alienation 
fi anas on the same footing as a surrender. But 
When ho is a transferee of part of the estate. 
Che presumption that the consent of the next 

I' r^ T ul° n0 l 8hows tho transaction to have been 

fact fch^ ad *u PrOp0r ° Qe is reb *tted by the very 
trUof tho ° ox t reversioner is one of tho 

bv hu°T 8 aa . d 8Uoh ' lion »tt°n not validated 

UlBP “cT : VP aU 721 ^ *■> '• « 

Tl li j 16 i Rtf - . [P 288 C 91 

(b) Hindu Law-Alienation—Widow — Re- 

Io„. . er .J r * n f feree of P r ‘ ol «*«»te-Hi. 
con.ent thoujb not validating t,an..etion 

«»top. him, though not hia .on, Iron, que .- 
tloning alienation. M 

* reversioner is a transforeo of only 
P a ?°' 8 ostato, his coosont. though 

^L: a w' ,d “ t ' n8 V h0 “donation, novortholois 

fnl P t», h though not hl8 90a from queotion- 
nfmt . , a ' ,0 “ at, °n : d. I. R. 192 1 P. O. 227, 

lioni 'ofinVis ^ J 9 ?? 715 aai-A. I. R. 1927 

nom. 2G0 (F. B.). Foil. [P 288 O 2] 


(_c) Hindu Low—Widow—Alienation not 
void but voidable—Reversioner accepting it 
as valid—Such consent binds him, though 
subsequent to transfer. 

Ail alienation by a widow is not void but 
voidable, the reversioner nny accept it is valid 
aud if ho does so, his acceptance will bind 
him. In such a cas^ thoro is no oleotioD with* 
in the strict meaning of tho term. IZ vo u given 
subsequently suoh a6eeut has the efieot rf 
satisfaction of the transfer : ?0 All 1 (p C ) 
and A. I . R. 1913 P. C. 186, Foil. ] A. 1. R 
1023 AIL 387 (F. B.) and A. /. R. 1920 Mad. 
502 (F. B.), Ref . [P 289 Q 2] 

(d> Hindu Law — Alienation — Widow — 
R at if i cat on or election by reversioner for 
whom succession not opened—Such ratifica¬ 
tion is good. 

Where a reversioner for whom the succession 
his not yet opened ratifies an ali-nation bv a 
widow, such ratification is good : A I R 1929 
Mad 502 (F. B.\ and 30 .4//. 1 (P. C.) t F<dl 
A. I. R. 19 2d AIL 837, Ref . [p 2*9 (_} 21 

(e) Hindu Law — Widow — Alienation _ 

Consent of only one of reversioners — No 
presumption that transaction is right and 

proper—Assent binds reversioner person¬ 
ally. 

When only one of the body of reversioners 
consents to an alienation by a Hindu wiuow it 
do-s not afford a presumptive proof that tho 
transaction is a right and proper one and so 
give it validity, but the assent binds him per¬ 
sonally : A. I. R. 1927 P. C. 221, Foil. 

_ [P 290 G 2] 

V, Bose — for Appellant. 

M. B. Niyogi and S. F. Bhidc—ior 
Respondents. 

Judgment.—The plaintiff Maroti is 
claiming possession of certain properties 
as the reversionary heir of one Yedu 
who died on 9th February 1894, Yedu 
left two widows, of whom one, Mt. 
Lixmi, died in 1899 and tho other, Mt 
Ambi, in 1923. The estate of Yedu was 
divided equally between the widows on 
30th April 1894 and they executed docu¬ 
ments in which each undertook not to 
question any alienation made by the 
other. On 4th August 1894 Laxmi sold 
her half share in tho estate of her hus¬ 
band to Vithoba, the father of the 
plaintiff and the next reversionary heir, 
and \1 ahadu, a relative of her owo 
On 5th March 1900 Mahadu sold his 
uniividod half-share in this property to 
Mt. Ambi and on 20th March 1900 
Vithoba and Ambi partitioned the pro¬ 
perty. On 3rd June 1901 Ambi sold 
the property that she had purchased 
from M ihadu to defendants 1 and 2 
On 4th December 1894 she had sold her 
own half-share in Yodu’s estate to one 
Bhagu Kadu and on the same day 
Bhagu sold it to defendants 1 anH 9 
On 3rd June 1901 therefore defendants 1 
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and 2 became the owners of throe- 
fourths of the estate left by Yedu. It 
is the validity of the transactions by 
which they came to be the owners of 
that share that has to be considered in 
this appeal. 

The sale by Laxmi to Vithoba and 
Mahadu, according to the recitals in 
the sale deed, was for the purpose of 
satisfying debts due by the deceased 
Yedu to the extent of Rs. 3,000 ; 
Rs. 1,200 is said to have been due to the 
shop of Bhagwandas Vithaldas of Jal- 
gaon and Rs. 1,S00 to unspecified credi¬ 
tors. As regards the debt of Rs. 1,200, 
the lower Court has found that there 
was no debt due to the shop mentioned 
except one incurred by Liaxmi herself. 
As regards the sum of Rs. 1,800 the 
lower Court remarks that there is no 
evidence, apart from the recitals in the 
sale deed to show that Yedu owed any 
such debt ; but, taking into considera¬ 
tion the facts that Mb. Ambi had in 
anticipation consented to any alienation 
that might be made by Mt. Laxmi of the 
property that fell to her share and that 
Vithoba, one of the vendees, was the 
only next reversioner after the widows 
and, as a vendee, had obviously consen¬ 
ted to the sale, the lower Court has 
held that the consent of Mt. Ambi and 
Vithoba shows that the transaction was 
the right and proper one and that the 
sum of Rs. 1,800 must be treated as 
borrowed for necessary purposes. As 
to the sale by Mt. Ambi, the lower 
Court has held that there was neither 
legal necessity nor the contemporaneous 
assent of the next reversioner, bub that 
the sale has been validated by the sub¬ 
sequent assent of Vithoba and the 
plaintiff. I proposo to deal with the 
appeal on the basis of these findings and 
the first question to bo considered is 
whether the sale by Mt. Laxmi is vali¬ 
dated by the fact that one of her trans¬ 
ferees was the next reversioner. 

The power of a Hindu widow to alie¬ 
nate the property of her deceased hus¬ 
band to or with the consent of the 
next reversioners has been considered 
by the Calcutta High Court in Dobi 
Prosad Ghotvdhury v. Golap Bhayat (l), 
and by the Privy Council in Rangasami 
Gounden v.Jfachiappa Gounden (2), and 

(1) [1913] 40 Cal. 721=19 I. C. 273 (F.B ) 

(2) A. I. R. 1918 P. C. 196=50 I. C. 498=46 
I. A. 72=42 Mad. 623 (P.O.). 
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they have come to substantially the 
same conclusion which is thus stated at 
page 53G of 42 Mad . of the report of the 
Privy Council decision : 

‘ Tho result of the consideration of the de¬ 
cided cases may be summarized thus r (l) 4n 
alienation by a widow of her deceased hus- 
baua s estate held by her may be validated if it 
can b3 shown to be a surrender of her whole 
interest in the whole estate in favour of the 
nearest reversioner or reversioners at the time 
of the alienation. In such circumstances the 
question of necessity does not fall to be consi¬ 
dered. But the surrender must be a bona fide 
surrender, not a device to divide the estate with 
th e reversioner. (2) When tho alienation of 
the whole or part of the estate is to be suppor¬ 
ted on the ground of necessity, then, if such 
necessity is not proved aliunde and the alienee 
does not prove inquiry ou his part and honest 
belief in the necessity, the consent of 9Uch re¬ 
versioners as might fairly be expected to be 
interested to quarrel with the transaction will 
be held to afford a presumptive proof which, 
if not rebutted by contrary proof, will validate 
the transaction as a right and proper one.” 

Iu the present case however it seeme 
to me that it must bo held that the 
presumption, that the consent of the 
next reversioner shows the transaction 
to have been a right and proper one, is 
rebutted by the very fact that the next| 
reversioner is one of the transferees. 

It is to be noted that Vithoba was not 
the transferee of the whole of Yedu’s 
estate or oven of the whole of Laxmi’s 
half-share in that estate. When the 
reversioner is transferee of the whole 
estate then, as their Lordships of the 
Privy Council have remarked, at page 
533 (of 42 Mad.) the alienation would 
stand on the same footing as a surren¬ 
der. But different considerations apply 
when tho reversionary heir is the trans¬ 
feree of only a part of the estate. As 
their Lordships remark at page 534 (of 
42 Mad t ) : 

" For first if moro consent as such of the 
reversioner could validate alienation, then tho 
rule as to total surrender would bo an idle 
rule.” 

I do not therefore accept the lower 
Court’? view that the consent of 
Vithoba to the sale by Laxmi validates 
that transaction. 

As regards the reversioner himself, it 
is clear that his consent to an aliena¬ 
tion, though it may be given in circum¬ 
stances, as in the present case, which 
do not allow it to operate as a com¬ 
plete validation of the alienation, will* 
nevertheless, ©9top him from question 
ing the alienation. That has been held 
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In Moti Shah v. Gandharp Singh (3) 
and Akkau a v. Sayadk an Mithekhan 
(4). Vioboba therefore would be estop¬ 
ped from impugning the sale by Lia&mi 
to bimself and Mahadu and claiming 
the whole of the property sold. The 
plaintiff however stands on a different 
footing. Id Ramgouda Annagouda 
v. bhausaheb (5) the Privy Coun¬ 
cil hold the son and grandsons of 
the next reversioner bound by the con¬ 
sent of that reversioner to alienations 
made by the widow of the last male 
holder; but in that case the widow had 
predeceased the next reversioner and 
his son and grandsons claimed through 
him. In the present case Vithoba pre¬ 
deceased the second widow, Ambi, and 
when she d'ed the plaintiff did not claim 
Yedu's property through his father 
Vithoba. I am of opinion then that 
Vithoba’s assent to the sale by Mt 
Liaxmi, although it would estop him 
from questioning the validity of the sale 
does not estop tha plaintiff. 

At the time of the partition between 
Vithoba and Mt. Ambi on 23rd June 
1900 Vithoba executed a farkatDama, in 
which h*- recognized the validity of the 
sale by Baxml to himself anI Mahadu 
and also the sale by Ambi to Bhagu and 
purported to bind himself and his heirs 
not to question them. Apart from this 
farkatnama, Vithoba was in any case 
as I have already held, estopped from 
questioning the sale by Laxrai; and as 
against the plaintiff, Vithoba’s subse¬ 
quent acknowledgment of the validity 
of the sale could havo no more effect 
than his original consent to it. The 
plaintiff however attested the farkat¬ 
nama as also the partition deed; and the 
lower Court has held that ho did so in 
circumstances which show that although 
attestation does not ordinarily involve 
the attesting witness in any knowledge 
of the contents of the deed or affect him 
with notice of its provisions, in the pre¬ 
sent case the plaintiff attested with 

know ledge of the contents of the docu 

ments and as indicating his consent to 
them. This finding is based on the evi 
denco of Kadtu (I D, W. 7), who wrote 
tbe partition deed and the kararnama 

(8) A. I. R. 192C All 7i-=96 I. 07595=48 All! 

687 # 

(4) A. I. R, 1027 Bom. 200=102 I. C 232— ri 

Bom. 475 iF.B.). * 51 

(5) A. I. R. 1927 P. O. 227=105 I. C. 708=54 

I. A. 896=62 Bom. 1 (P.C.). 
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He says that he cannot say whether the 
plaintiff Maroti attested the documents 
with knowledge of their contents or not; 
but he adds that the plaintiff had come 
with Vithoba and one Ganpat and that 
they wore all sitting together when 
Vithoba gave him instruction and whon 
he wrote the document and read them 
out to Vithoba. I see no necessity to 
discuss the lower Court s view that the 
plaintiff s attestations make him a con¬ 
senting party to the farkatnama execu¬ 
ted by Vithoba, as there is another far¬ 
katnama, executed by the plaintiff him¬ 
self on 14th June 1901, in which ho re¬ 
cognizes the validity of the sales by 
Tjixmi and Ambi. The question is whe¬ 
ther this recognition precludes the plain¬ 
tiff from now questioning the validity of 
those sales. 

It has been argued that subsequent 
assent to a transfer has no effect. Ifc 
may be that it has no effect as estoppel, 
but it is clear from the following pas¬ 
sage from the judgment of the Privy 
Council in Ran asa •• t Gvnden v. Nachi - 
appa Gnu ••den (2), (at 202) that it can 
have effect as ratification or, in more 
precise language, election to hold the 
trunsfHr good: 

“No doubt there is another view which is 
not estoppel, but s expressed by one learned 
Judge as ratification. It is scarcely that 
though it might bo hyp-rcriticizm to object to 
tbo use of tbe word. Wbat it is b.sed on is 
tills Ao alienation by a wi^ow is n< t a void 
oontrac;; it is only voidable: 7J ijor Gopal 
hi ukrrjiv. Krishna hJahishi Droi (6) Now 
in all cases of voidable contracts there is a 
general equitable doctrine common to all svs- 
toms that he who has the right to complain 
must do so wnen the n e ht of action ie properly 
open to him and be knows the far-te. ]f there¬ 
fore a reversioner, after bn became in tifculo to 
re uce the estate to possession and knew of tho 

alienation, did eometbii g wr.icb showed that 

he treated the alienation as good, he would Joso 

h f'M ,eht u c Thifl ,na y he sioken 

Of, though scarcely accurately, as ratification 

In some cases it has born expressed as an elec- 

, to h D oM 7 fc , h * dood Sood : Afodhu Sudhan 
£>tngh v. Roolce (7j. 

But it in well settled that though he whn 
may be termed as presumptive reversionary heir 
had a title to challenge an ali-nation at ita 
inception, ho D oed not do so, but is ont tlprl l 
wait till the death of tho widow has affi rm eA 

hie obaractor, a character, which un t! fw 

d<tf might bo defeated by hj r tb or b\ 

Tho present plaintiff rajard Hipoa * sdo P fc, °n. 
immediately after his ti tle was con firmed 1089 

16 asTfP.c.p 1 ' 829=84 1- A. 87=5 o.’r,. J. 

,7) l (P.O.j. 26 C “'- 1=22 r - A - «4=7 Sar. 222 
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“Of courso somothing might ha dono even be¬ 
fore that time which amounted to an actual 
election to hold tho deed good.” 

In an earlier judgment in Bajrangi 
Singh v. Monakarnika Baksli Singh (8) 
their Lordships of the Privy Council 
have declared that it is immaterial whe¬ 
ther tho concurrence of the reversioners 
is given at the time tho alienation is 
made or whether the transaction is 
subsequently ratified: and the view 
expressed in Rangasami Gounden v. 
Nachiappa Gounden (2) and quoted above 
has been applied by tho Allahabad and 
Madras High Courts in Fateh Singh v. 
Thakur Rukmini Bawanji Maharaj (9) 
and Ramakotayya v. 1 iraraghavayya 
(10). As has been pointed out in the 
passage quoted above an alienation by 
a widow is not void but voidable: the 
reversioner may accept it as valid and if 
he does so. his acceptance will bind him. 
It is suggested that in such a case there 
is no election within the strict meaning 
of the term, and that is so; but in 
Ramakotayya v. Viraraghavayya (10), 
it has been held that, although no one 
has been damnified so as to call into 
operation the doctrine of estoppel and 
the reversioner has taken no pecuniary 
benefit to bring himself within the 
meaning of the strict doctrine of election, 
nevertheless, if he has positively and 
definitely chosen to announce his in¬ 
tention and in fact agreed to abide by 
the act of the widow, ho is personally 
debarred from resiling from it after¬ 
wards. 

It has further been argued that there 
can be no ratification or election by a 
person for whom the succession has not 
opened. An argument to this effect, 
based on the passage quoted in the last 
preceding paragraph from Ranga.sami 
Gounden v. Nachiappa Gounden (2), has 
been considered in Ramakotayya v. 
Viraraghavayya (10), and rejected in the 
following words: 

“It has been argued that thoir Lordships 
meant to confine the class of persons who 
could validate the voidable contract to a re- 
vorsiono** who had not moroly a spos succes¬ 
sions but had become in titulo to reduce tho 
estate into possession. Giving tho best con¬ 
sideration wo can to this leading authority 
wo think that that passago is by way of illus- 

(8) [1007] _ 30 All; 1 = 110. O’ 78=3 j I. A. 1 

(P.C.). 

(9) A. I. R. 1923 All. 387=72 I. O. 8=15 All. 

339 (F.B.). 

(10) A. 1. R. 19*29 Mad. 502 = 119 I. C. 153=52 

Mad. 556 (F.B.). 


tration and should not ho treated as exhaus¬ 
tive of tho possibilities cf a revorsionor validat¬ 
ing a prima facie voidable*contraot. There are 
two cases in which a reversioner may los? his 
rights. Tho first is when ho does something 
definite and positive to indicate his oloction to 
abide by it; tho other is whore ho is merely 
guilty of laches and sleeps on his right 3 . It is 
clear tbit what their Lordships call a presump¬ 
tive reversioner liko tho prosent plaintiff can¬ 
not bo d cmed to have affirmed the widow’s 
alienation by more inactivity. He is entitled 
to bring a declaratory suit, but he is not bound 
to do so; ho may wait until the succession 
opens by tho death of tho widow and tho 
termination of any other intervening interest. 
The question is whether tho same holds good 
in the caso not merely of passivity but of 
a positively manifested intention to abide by 
the act of the widow. Thvt seems to be left 
open by tho concluding words of the passage 
that I have quoted, in which it is said that 
something may bo done even before that time 
(that is, when tho succession opens) which 
amounted to an actual oloction to bold tho 
deed good. ** 

The concluding words of the passago 
quoted from Rangasami Gounden v. 
Nachiappa Gounden (2) have also been 
considered by a Full Bench of the Allaha¬ 
bad High Court in Fateh Singh v. Thakur 
Rukmini Rawanji Maharaj (9), and tho 
view taken is the same as that of the 
Madras High Court. I find, further, that 
in Bajranot Singh v. Manokarnika Baksli 
Singh (8) tho ratification took place bo- 
foro the succession opened: and 1 have 
no doubt thit such ratification is good. 

It has been suggested that the farkat- 
nama executed by tho plaintiff has no 
binding effect, because after his father's 
death he was only one of a body of next 
reversioners. It is true that the consent 
of only one of tho reversioners bo an 
alienation cannot afford presumptive 
proof that tho transaction was a right 
and proper one and so give it validity, 
but the assent of only one of such re¬ 
versioners or his oloction to hold tho 
alienation good may bind him person¬ 
ally. As their Lordships of the Privy 
Council have said in Ramgoxcda Anna- 
go wda v Bhausalicb (5): 

‘‘It is settled law that an alienation by a 
widow in excess of her powers is not altogether 
void, but only voidable by the reversioners, 
who may either singly or as a body bo preclu¬ 
ded from exorcising thoir right to avoid it 
oithor by express ratification or by acts which 
treat it as valid or binding.” 

As I agree with tho lower Court in 
holding that tho sales by Mt. Laxmi and 
Mt. Ambi are binding on tho plaintiff, 
as ho ha9 debarred himself from quos- 
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fcioniog their validity, his appeal neces¬ 
sarily fails and is dismissed with costs. 

B.v./r.K* Appeal dismissed. 

A. I. R. 1930 Nagpur 291 

Jackson, A. J. C. 

Diwan Singli —A c cus ed— Applicant. 

# _____ 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 197 of 1930, De¬ 
cided on 7th August 1930, fiom order of 
Addl. Sess. Judge, Hoshangabad, D/- 5th 
June 1930, in Criminal Revn. No. 10/6 
of 1930. 

Criminal P. C., (1898), S. 20 1 —Magistrate 
having two jurisdictions, taking cognizance 
of complaint under one jurisdiction but 
later on under another jurisdiction may be 
deemed to have returned the complaint for 
presentation to proper Court and to have 
accepted it as re-presented—States (Protec¬ 
tion Against Disaffection) Act, (1922) S. 3. 

Inspecfcor-Gjnor.tl of Police, Bhopal, with 
the sanction of the Governor General'in Coun¬ 
cil lodged a complaint in the Court of a 
Magistrate having two jurisdictions, that of 
a Headquarters Magistrate and that of a 
Magistrate exercising jurisdiction over railway 
lands in Bhopal State. The complaint was 
against the editor, printer and publisher of an 
Urdu Weekly “ Riyasat” for publishing an 
article tending to excite dissection towards 
the Chief of Bhopal State or his government 
or administration in Bhopal. The Magistrate 
was subordinate to different High Courts in 
two different jurisdictions. The complainant 
applied for amplification of his complaint by 
the inclusion o Itarsi as one of the places of 
publication of Mie above offending article. The 
Magistrate p*ssod the following order : “The 
result of this petition for amplification will bo 
that the case will henceforward cease to bo 
a railway case for State-administered areas if 
it was one and bo transferred to my ordinary 
file of criminal cases of this Court. This be 

° n . c * fc b' 3 order the accused objected 

that the Magistrate had no jurisdiction to hear 
the case as he had transferred a case from a 

oth«, r “^ e i° ODO Hi « h Court loan- 
other Court subordinate to the other Hieh 

oonn* Y hi °V h .° Govorno ^"General in Council 
of India.° ne d ° ^ 3 notiflcation in the Gazette 

: tha ?. drying Magistrate in his 

IT?'* as fc | 10 ^ allw »y Magistrate for Bhopal 
was incompetont to deal with the complafnt 

of an offence committed at Itarsi but in his 

capacity as Headquarters Magistrate was com- 
pOuont to do so# rp > p « a 

A\ H Ah l/ \ l u a9fch ° or ^8»nal papor l 

filed by the ooraplainant contained material 

clearly amounting to an allegation of pnblica- 

tion at Itarsi, the Railway Magistrate for 

Bhopal was no longer bound to dismiss the 

complaint in its entirety : ho was ontitlod to 

return the complaint for presentation to the 

f U T* * 1 cou1 ' 1 tr T tllG offenco comrnifctod 
at itarsi and this was in effect what ho did. 

CP 293 C 1,2]* 


B. B, 1 awakley, Bhagwan Singh ancl 
M.B, Kinkhcde — for Applicant. 

F. Bose —for the Crown. 

Abdur Bahman, S.C. Dube and J. Sen 

for Non-Applicant. 

Order. The applicant in the present 
case i3 alleged to have committed an 
offence punishablo under S. 3, States 
(Protection Against Disalfection) Act, 
1922. The complaint, with the sanc¬ 
tion of the Governor-General in Coun¬ 
cil, was laid by the Inspector-General 
of 1 olice of the Bhopal Stato in the 
Court of the Railway Magistrate, 
Hoshangabad. In it it was alleged that 
the accused was the editor, printer and 
publisher of the Urdu W eekly called 
Ri\asat, that an article in that paper 
headed^ Pandit Moti Lai Nehru and 
Bhopal” published in the issue of 17th 
August 1929 brought or was intended 
to bring Ilia ETighness the Nawab of 
Bhopal or the government or adminis¬ 
tration established in Bhopal into 
hatred or contempt, or excited or in¬ 
tended to excite d isatfoction towards 
the Chief of the Bhopal Stato or his 

government or administration in 
Bhopal. 

The complaint was made on 4th De¬ 
cember 1929. The complainant when 
examined made the following statement: 

/I*ho publication of the offending article 
haviug taken place at the Bhopal Railway 
Station, the offence under S. 3. States (Protec¬ 
tion Against Disaffection) Act, 1922, has been 

committed by the accused within the jurisdic¬ 
tion of this Court.’* J 


uiLue buereaicer 


pliod to the Government of India for an 
order of transfer, apparently on the 
ground that on conviction the appeal 
would lie to the Political Agent, Bhopal 
and an application for revision to the 
Agent to the Governor-General in. 
Central India. Before orders wero 
received on this application the com¬ 
plainant made an application to amplify 
the complaint, with the purpose of 
making it clear as to the jurisdiction of 
the Court, and for that purpose it waa 
alleged that the offending article in the 
said issue of the Riyasat was published 
at the Itarsi Railway Station in Hoshan¬ 
gabad and other places within the juris¬ 
diction of the Court and that the said 

RaiT W q! 80 publi8hed at the Bhopal 
Railway Station. 

It mu9t here be explained that Mr. 
Koyzada, in whoso Court the complaint 




292 Nagpur Diwan Singfi v. Emperor (Jackson. A. J. C.) • 1930 


has been laid, exercises two jurisdic¬ 
tions : he is the Headquarters Magis¬ 
trate of Iloshangahad and he is also 
the Magistrate exercising jurisdiction 
over railway lands in the Bhopal State. 
In his latter capacity the Political 
Agent, Bhopal, is the Sessions Judge to 
hear appeals from his decisions and the 
Agent to the Governor-General is the 
Hi'.»h Court. The application for trans¬ 
fer was thu3 on the assumption that 
Mr. Royzada had entertained the com¬ 
plaint as the Magistrate exercising 
jurisdiction in the railway lands in 
Bhopal. The amplification of the com¬ 
plaint by the inclusion of Itarsi as one 
of the places where the offending arti¬ 
cle is alltged to have been published 
gave Mr. Royzada jurisdiction in his 
other capacity as the Headquarters Ma¬ 
gistrate and on 8th March 1930 he 
passed an order containing the fol¬ 
io wing : 

“ risult of this petition for amplification 
will be that the case will heacoforw *rd cease 
to be a railway case for State-administered 
areas if it was one and be transferred t > my 
ordinary file of criminal cases of this Court. 
This he done.” 

After this order the accused objected 
that the Headquarters Magistrate, Mr. 
Royzada, had no jurisdiction to hear the 
case ; but the objection was overruled 
od loth April 1930, and an application 
for revision was rejected by the Ad¬ 
ditional Sessions Judge, Hoshangabad, 
on 5th June 1930, against whose order 
further application for revision has now 
been made to this Court. The objection 
taken is that Mr Royzada, a9 a Railway 
Magistrate, has by his order dated 8th 
March 1910, transferred the case from 
a criminal Court subordinate to one 
High Court to a criminal Court subor¬ 
dinate to another High Court, as such a 
transfer can only be made by the 
Governor-General in Council by notifi¬ 
cation in the Gazette of India. 


It would appear from the paragraph ] 
have cited from the order passed cn 8bl 
March 1930 that Mr. Royzada express 
ed a doubt as to whether the case ha< 
ever been a railway case for State 
administered areas; it seems quite olea 
from that order that he .thought he ha< 
taken cognizance of it as such a case 
though that i9 immaterial, if the com 
plaint was of an offence within hi 
other jurisdiction. Whether it wa 
one in reality will depend on the ailoga 


tion, as bo the place where the offence 
is alleged to have been committed on 
which the Magistrate took cognizance. 
The complaint itself does not mention 
a specific place of publication: it men¬ 
tions in para. 2 that the Riyasat has a 
fairly wide circulation in India gener¬ 
ally and the Indian States particularly* 
and is also received in Bhopal. In 
para. 6 it merely says that the Riyasat 
issue of the 17bh August 1929 was 
published within the jurisdiction of thi 9 
Court. The terms of the complaint 
thus do not show whether the Magis- 
trate took cognizance of an offence com¬ 
mitted at Bhopal or at Itarsi. 

It is the examination of the com- 
p’ainant, from which I have quoted a 
passage in para. 2 foregoing, that shows 
that the Railway Magistrate was asked 
to take cognizance of an offence com¬ 
mitted at the Bhopal railway station. 
It is urged that Bhopal railway station 
is nob in British India : the States 
(Protection Against Disaffection) Act 
applies only bo British Iodia and so no 
offence un ler it can be committed at 
that station. From this it is argued 
that the complaint can only bo directed 
against an offence committed in British 
India; but it doe3 not follow: the view 
seems to have been taken that the offence 
could bo committed at that station 
though it was a mistaken view. It is 
urged that the intention was not to 
complain of an offence committed there 
because there is no certificate from the 
Political Agent, as S. 188, Criminal P. G. t 
requires. I doubt however if such a 
cerbifioibe is necessary when the trial is 
to bo held by a Magistrate exercising 
jurisdiction within the Bhopal State. 

I am satisfied that the complaint made 
to the Railway Magistrate was prima 
facie of an offence alleged to have been 
committed at Bhopal railsvay station, 
and it was of that offence he took 
cognizance. 

It was not however a complaint of 
that offence that was transferred to the 
Headquarters Magistrate for trial bat an 
offence alleged to have been committed 
at Itarsi railway station, which the 
Magistrate for Bhopal could not try. 

S. 527, Criminal P. O., contemplates 
transfer from a competent Court , an 
the only objection, I think, that the ac¬ 
cused can raise is that the procedure 
adopted has resulted in the Headquarters 
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Magistrate assuming illegal jurisdio- 
tion in a % case in which no valid com¬ 
plaint has been made to him. 

It is suggested on behalf of the prose¬ 
cution that what has taken place is a 
return, under S. 201, Criminal P. C., 
of a complaint for presentation to the 
proper Court by a Magistrate not com¬ 
petent to take cognizance of the case. 
It would be unfair to rule out this con¬ 
tention because Mr. Royzada transferred 
the case from one of his Courts to the 
other without handing back the com¬ 
plaint to be formally re presented. It 
is also immaterial that the Magistrate 
probably did not realize that S. 201 
applitd. The question however is 
(whether the Railway Magistrate for 
[Bhopal was incompetent. He certain.y 
was incompetent to deal with the com- 
Iplaint of an offence committed at Itarsi. 
The complaint itself is in very general 
terms and does not exclude an allega¬ 
tion of publication at Itarsi or any 
other place It was only the examination 
,of the complainant that made it clear 
that complaint of an offence committed 
at Bhopal railway station was prim¬ 
arily intended. Such a complaint the 
Railway Magistrate fnr Bhopal was not 
incompetent to deal with. He could have 
dismissed it as disclosing no offence; 
but he did not do so and when the ap¬ 
plication for amplification was mada 
other points arose for consideration. L 
that amplification introduced matter ex¬ 
traneous to the complaint, then 1 think it 
would have had do justification; but it 
did not. The application, after stating 
that publication had taken place at 
Itarsi railway station as well as at 
Bhopal, went on to point out that a 
list of witnesses to prove publication at 
these places had been given with the 
complaint. That list of witnesses shows 
that the agent of the bookstall at 
Itarsi Station was to be called with his 
newspaper register showing the account 
•of newspapers for the monfchs'of August 
September and October 1929, and the 
only intention could be to prove sale of 
the Riyasat at Itarsi and consequently 
publication at that place. When thus 
it was apparont that the papers origin¬ 
ally filed by the complainant contained 
material cloarly amounting to an allega* 
tion of publication at Itarsi, the Rail¬ 
way Magistrate for Bhopal was no longer 
bound to dismiss the complaint in its 


entirety ; ho was entitled to return the, 
complaint for presentation to tne Cjurtl 
that could try the offence com . itted afc( 
Itarsi and this is in effect what he did.) 

In this view of the case I must hold 
that the Headquarters Magistrate has 
jurisdiction to try the case, and I dismiss* 
the application for revision. 

K.N./r.k. Application dismissed . 

A. I. R. 1930 Nagpur 293 

Jackson, A.J. C. 

F a tcchand —Appellant. 

v. 

AT a ant Cran^shgir — Respondent. 

Mise. A p| eal No. 40 of 1929, Decided 
on 28jh August 1930. 

Civil p C., O 21, R. 58 —Objection by 
judgment debtor to attachment on ground 
that he is trustee for third person is under 
O 21. R. 58. 

There is a very real distinction between the 
case or a judgment debtor’s leg»l r *pres jutative 
asserting tha' the prop rty is his own and has 
not come to him from the deceased judgment- 
debtor and that of a jodgment-riobtor or legal 
representative of a judgment-debtor opposing 
execution on the ground that the property ja 
vest-d in him as trustee or oxecutor of some¬ 
one else. In the latter case the objection 
would be undr* r O. 21, R. 53, Civil P O. 

The plaintiff took objection to the attach¬ 
ment of certain prop* rty in execution of a de¬ 
cree against him as the legal representative 
of another person on the ground that the 
property was not his but belonged to a muth 
and was held by him as manager and trustee 
of tho muth. The objection was disallowed 
and the plaintiff brought his suit under O. 21, 

R. G3, whereupon it was contended that no 
6uit lay as the order disallowing the objection 
was passed under 3. 47, Civil P C. 

Held : that th3 objection was under O 21, 

R. 53, because the olaintifl was not raising it 
as a judgment-debtor or as the judgment- 
debtor’s legal representative but in a totally 
different legal character, viz., that of a 
trustee for a third person : A. I. R 1928 All 
392. Foil A. I. R 1927 Oudh 120, Hiss, from . 

A. I. R. 1928 Rang. 29 ; 23 Mad. 195; 3* Cal 
293 ; 42 Cal . 440; A. I, R 1922 Pat. 19G and 
A. 1. R. 1927 Mad. 1043 (F.13.) Ref. 

[P 294 C 2] 

W. R . Puranik —for Appellant. 

A/. R. Robde —i or Respondent. 

Judgment.—The defendant in the 
suit out of which this appeal arises 
had attached certain property in exe¬ 
cution of a decree obtained against the 
plaintiff as the legal representative of 
one Krishna Nand. The plaintiff 
preferred an objection to the attach¬ 
ment on the Ground that tho property 
was not his but belonged to a muth and 
was held by him as manager and 
trustee of the muth. The objection was 
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disallowed and the plaintiff has 
brought his suit under O. 21, E. 63. 
It has been pleaded by the defendant 
that no suit lies as the order disallow¬ 
ing the objection was passed under S, 
47, Civil P. C. The trial Court ac¬ 
cepted the plea but the lower appellate 
Court has held that the objection was 
one under O. 21, E. 58 and has remand¬ 
ed the suit for a second decision. 

The only question that I have to 
decide is whether the objection was 
made under S. 47, O. 21, E. 58. The 
defendant relies on Shah Naim Ala 
v. Gird tari Lai (l) and that case is 
directly in point. The decision in that 
case turns upon the interpretation of 
of the I’rivy Council decision in Pro - 
su7ijio Kumar San -al v. Kali Das Sa?i- 
yal (2) in which their Lordships appro¬ 
ved of Kuriyali v. Mayan (3). This 
Madras decision is held to support the 
view taken by the Chief Courtrif it does 
it'is opposed to the later decisions of 
the same High Court in Ramanathan 
Chctiiar v. Levvai Maralcayar (4) and 
Narayanan Nambudri v. Theva Amma 
(5) and the Privy Council’s approval is 
not in my opinion expressed in such 
terms as make it a guide to the deci¬ 
sion of the point I am now considering 
which was not in fact before their 

Lordsh ins. 

& 

Shah Naim At a v. Lala Girdhari Lai 
a) has been expressly dissented from in 
Somwar Gir v.* May ana nd Gir (6) 
in which it has been pointed out that 
there is a great mass of authority 
against the view taken by the Cnief 
Court of Lucknow. In the Mlahabad 
case the obiection of a judgment-debtor 
to the attachment of certain property 
in execution of the decree against him 
was that though the property sought 
to be attached was vested in him it 
was vested in him not in his private 
capacity but of mutwalli of a muth 
and therefore could not be taken in 
execution by the decree-holder : it was 
held that the objection was under O. 

(1) A. I. R. 1927 Oudh 120=100 I. C. 4G4=2 
Luck. 145. 

(2) [1812] 19 Cal. 693=19 I. A. 166=6 Sar. 
209 (P.C.). 

(3) [1884] 7 Mad. 255.* 

(4) [lUOOj 23 Mad. 195=10 M. L. J. Gl(F.B.). 

(5) A. I. R. 1927 Mad.l013=10G I. C. 230=51 
Mad. 4G (F.B.). 

(6) A. I. R. 192S All. 392=113 I. C. 171=50 
All. 801. 


21, E. 58, because the judgment-debtor 
was not raising it as judgment-debtor 
but in a totally different legal chara¬ 
cter namely that of a trustee for a 
third person. This view has also been 
takon in Ramanatlian Chettiar v. Levvai 
Maralcayar (4); Kaniclc Chandra Gliose 
v. Ashutosh Dhara (7); Upendra Naih 
Kalamun v. Kusum Kumari Dasi (8) r 
Nazir Hussain v. Muhammad Euaz- 
Hussain (9); and Narayanan Nam - 
budri v Thera Aimnal (5). 

In Somvuar Gir v Mayanand Gir (6) 
a distinction was drawn between the 
case of a judgment-debtor’s legal repre-- 
sen tative asserting that the property 
is his own and has not come to him 
from the deceased judgment debtor and 
that of a judgment-debtor or legal re¬ 
presentative of a judpment-debtor op¬ 
posing execution on the ground that the 
property is vested in him as trustee or 
executor of [someone else. That dis¬ 
tinction has also been drawn iD Upendra 
Nath Kalamuri v. Kusum Kumari Dasi 
(8) where also it has been held that in 
the former case the objection would be 
one under S. 47 and in the latter one 
under O. 21, E. 58. In view of that dis¬ 
tinction decisions such as that in Ma 
Since Mr a Pru v. Maung Ba On (10) in 
which it has held that an objection by 
a person sued as the legal representa¬ 
tive of the deceased jeison to the 
attachment of certain property in execu¬ 
tion of the decree on the ground that it 
is his own property is one under S. 47,. 
do not help the defendant. It is argued 
however that the distinction is a false 
one. It is however based on good autho¬ 
rity and there is none against it. Apart? 
from authority, it seems to me that 
there is a very real distinction:^ in 
cases of one class the objector is claim¬ 
ing the property as his own though not 
through the deceased judgment-debtor 
and ho is before the Court only in his 
personal capacity while in cases of the 
other class he is setting up the right of 
a third person, thus, as Somtvar Gir y. 
Mayanand Gir (6) points out making his 
objection in a totally different lega 
character from that of the judgnj en * 

debtor or the judg ment-debtor^ —ega 

< 77 [191 2] 39 .:al. 2 »8 =1 > I. O. 163. 

(8) 1<U5 42 Cal. 140 = 27 I. 0 

(9) A. I. R. 1922 Pat. 196=67 I. 0. 438 IPa... 

(10) A? I. R. 1928 Raug. 29=107 I. C. 8oC=o 
Rang. 659. 
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representative. The appeal fails and is 
dismissed with costs. 

K.N./R.K. Appeal dismissed. 


A. I. 


(robind 
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Niyogi, A. J. C. 
Appellant. 


v. 


Baliram —Respondent. 

Misc. Appeal No. 2-B of 1930. Decided 
on 22nd August 1930, from decision 
of First Additional District .Judge 

A kola, D/- 4th October 1929, in Civil 
Appeal No. 75 of 1929. 

(a) Civil P. c. O. 43, R. 1 tu )—Appeal 
again.t order of remand —Lower appellate 
Court determining case on preliminary 
point—Appeal lies 

oo T i h ?a Pli,n J lS SUeci on * promissory noto dated 
23rd December 1925 executed by the defendant 

in favour of his stepmother S, alleging that 
Tie was her only heir. On the defendant’s 
objec ion that »S had a daughtor, ho found that 
he had no case on thn plaint and sought by 
application dated 13th February 1929 to amend 
-the Plaint by alleging that his stepmother 
managed his estato and advanced the money to 
get the promissory note executed in her mmo 
for hm benefit Tho trial Court rejected the 
application and dismissed the suit. On appeal 
o lower appellate Court held that plaintiff’s 
application ought to have boen allowed and 
remanded the suit under O 41 R oq n m -i 

PlSnA*?*? thia °' Aer defend'an^nppealod 

I lamtiff took a preliminary objection that no 
appeal lay as tho remand order could not bo 
reatod as one made under O. 41 R 23 uhon 

there was no preliminarv pe nt h^foro the 
lowar appellate Court which could attract the 

application of that rule. 

Hell-, overruling the objection, that ‘he 
appeal was maintainable as tho point on which 

the lower appellate Court determined the cise 

was a preliminary ooint. fp oir r i i 

(b) Civil P. C„ O 41 R 23 m. . U 

preliminary point." ’ ' 23 ~ Me « n >n3 of 

Preliminary point is one which, when detor- 

“o R r a n „ 8t d i it: 

(c) Civil P C., O 6 R 17 _n* ^ ^ 

powers of Court_Wh * 1 j ^**cretionary 

Uuder O. G R 17 h n ^ h , ow e *ercU e d. 

wide powers of discretion^ ’ n’* C . ourt3 have 
ment. Such discretion 0 ^ ? allowing arnend- 

crotion to bo exercised orTr V° a . )udicia l dis¬ 
not capriciously; A 1 R 1907 * principles an d 
58 /.c: 421, Ref. 1927 Na * r 3l °. Foil.; 

Whoro there - w-iq ,k an , 29 « C 1] 

plaintiff’s part in applyinc^or ° f K °? d faith on 
tho application waa ^ado afVort'hn' 110 ' 11 ’ j"' 1 
limitation had oxpirod and the effect of°ai°i d ° f 
ing the amendment would bo to convort th ‘ 

IT^thVU: t0 , U " y dinorent oba n r V aot er t : he 
wrong ’in allowing 'tho’^pla'intifTto ^ ourt waB 

■*» m [Vss 1 ^ 

„ Hatvolne —for Appellant. 

-'u. li. Isolde —for Respondent. 
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Order.— This appeal has been filed 
from an order of remand made in Civil 
Appeal No. 75 of 1929 under O 41 
R 23, Civil P C. * 

The plaintiff.respondent instituted a 
suit, No. 614 of 1928, on the basis of a 
promissory note dated 23rd December 
1925, executed by the defendant in 
favour of one Sarjabai, who was the 
stepmother of the plaintiff. lie alleged 
to be the only heir to Mt. Sarjabai. Tho 
defendant admitted execution of the 
promissory note and receipt of considera¬ 
tion, but pleaded that Mt. Sarjabai bad 
a daughter and that the plaintiff had no 
right to sue. Thereon the plaintiff dis¬ 
covered that lie had no case on the 
plaint. He made au application on 13th 
February 1929 for amendment of his 
plaint. He alleged that Sarjabai was 
managing his estate and that she ad¬ 
vanced the money to get the promissory 

note executed m her own name for the 

benefit of the plaintiff. As a result of 
tho objection by the defendant tho trial 
Court rejected the application for amend¬ 
ment and proceeded to deliver judgment 
of the case as originally framed. Hold¬ 
ing that tho plaintiff was not the heir 

in preference to Mt. Sarjabais daughter, 

it dismissed the suit. In appeal the 
only point argued was tiiat tho applica¬ 
tion for amendment ought to have been 
aHowed The lower appellate Court 
acceded to this contention and remanded 
hocaseunder 0 4 l,R. 23> for furfcher 

trial. The defendant has preferred this 
appeal against; that order. 

fc w COnte "?. od by tho respondent 
that no appeal lies against that order. 

to °h« e< fW fC M th i’ S Contention is stated 
to bo that the lower appellate Court 

could not remand the case under O. 41, 

U. 26 It is contended that there was 

no preliminary point beforo the lower 
appellate Court which could attract tho 
application, under O. 41, R. 23 Tho 
respondent cm the othor hand contended 

that in order to give him the right to 
appeal under O. 43. R. 1 ( u ) jfc was snfT, 
cient that the Court purported to remand 
under O. 41. R. 23. Both the p“t“es 

that the ration app “" “> 

whether the point whichVas'toTeTr U 

mined bv tho i~ as J0 detor- 

was a preliminarv W noi appo * iate Court 
preliminary point I ° i ° l nofc ’ Tho 
any point, w&hi 





296 Nagpur Gobind v. Baliram (Niyogi, A. J. C.) 




eion of which avoids the necessity for 
tiie full hearing of the suit: see Raman 
Na*ar v. Krislinan Navibudmpad (l). 
This case refers to S<>haua'i v. Babu 
Nant (2) note at pp. 30 and 32, where 
Mahmood, J., observed that “preliminary 
point” is not confined to such legal 
po nts only as may be pleaded in bar of 
suit, but comprehends all such points 
as may have prevented the Court from 
disposing of the case on merits whether 
such points are pure questions of law or 
pure questions of facts. It appears to 
me that the preliminary point can be 
broadly described a9 one which, when 
determined in favour of the plaintiff, 
permits the progress of the suit, bub 
when determined against him, concludes 
it. Supposing the trial Court rejects 
the plaint on the ground that it doe3 not 
disclose the cause of action and on 
appeal the .appellate Court s^nds back 
the case for trial on merits holding that 
the plaint disclosed the cause of action. 
In this case the order would rightly be 
made under O. 41, R. 23. In mv opinion 
the present case stands exactly on the 
same footing. The plaintiff desired 
that his plaint should be taken as the 
basis of the suit after amendcoent on the 
lines prayed for by him. The trial 
Court having rejected that application 
jthere could be no trial on the merits of 
the claim which the plaintiff desired a 
trial on. The order of the lower Court 
now opens the way for the trial on 
merits. I therefore think that the lower 
appellate Court was right in acting 
under O. 41, R. 23. 

The appeal has beeii also argued on 
merits. I am disposed to think that 
the amendment ought not to be allowed. 
No doubt the Courts have under O. 6, 
•R. 17, wide powers of discretion. Such 
discretion must of course be 

“a judioial discr* tion to bo exercised in legal 
principles, not by chance, medloy, nor by 
caprice nor in temper, soo Justain Hull v. 
Arthur Francis Pauli (3). M 

The rules governing discretion of the 
Courts in such cases having been lucidly 
stated in Bhuwanlal v. Sumran f al (4): 
first, there must be good faith on the 
part of the plaintiff; and se *ondly the 

(1) A.l.R. 1922 Mad. 605=69 I.C. 828=45 
Mad. 9C0 (F.B.K 

(2) [1887] 9 All. 26. 

(3| (1°201 58 I.O. 421. 

(4) A.l.R. 1927 Nag. 810=103 I.C. 455=28 
N.L.R. 81. 


amendment must be possible without 
prejudice to the defendant; and thirdly 
the amendment must not turn the suit 
into one of a different character. There 
is obviously absence of gcod faith as is 
clear from the fact that this plea was 
not raised until the plaintiff discovered 
that his suit was going to be dismissed. 
Nobody knew better than hims-df that 
he was a beneficiary under the promis¬ 
sory note. As a matter of fact this 
ought to have been his primary ground 
of title. In reply to the defence plead¬ 
ings the plaintiff made a vacillating 
statement through his pleader on 12bh 
February 1929. Ho first said that Mb. 
Sarjabai only got the promissory note 
executed as he was minor then, and he 
changed his statement immediately and 
said that she got it executed in her 
name as manager of the plaintiff’s 
family. Absence of good faith is also 
evident from the fact that in spite of his 
knowledge that Mt. Sarjabai had left a 
daughter he pretended to be the heir. 
Moreover this amendment cannot bo 
allowed without prejudice to the defen¬ 
dant. The suit was fi^d a few days 
before the expiry of the period of limita¬ 
tion, and allowing the plaint to be amen¬ 
ded new would obviously result in 
depriving the defendant of his plea that 
the suit is barred by limitation. 

I think that the suit now would be of 
a totally different character. The object 
of the amendment is ordinarily to help 
the Court in determining the real ques¬ 
tions in controversy between the par¬ 
ties. Originally the plaintiff claimed 
under the obligee of the promissory note 
an I by the amendment he claims against 
the obligee. This is an attempt to sob 
up a new case altogether. It therefore 
fundamentally alters the nature of the 
controversy in the suit. A defeated 
litigant like him should not bo allowed 
at a late stage to amend his case: see 
Nathxi Piraji v. Omedmal Qadumal (5), 
at p. 38. In Hamilton v. The Land 
Mortgage Bank of India (61 at p. 459 

their Lordships under very'similar cir¬ 
cumstances observed as follows: 

“Wo eftnnot countenance the notion, tuac a 

plaintiff, coming into Court with one caw, a 

hopelessly failing to prove It. 9hou ?“, 1 2 * 4 
mittod to succeed upon anotbor^nd that 

dirootly in antagonism with his prima y 
gatlons.*' _____________--- 

(5) [1909] 33 Bom. 35=1 I.O. 456. 

(G) [1883] 5 All. 456=(1S83) A.W.N. 99. 
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This according to their Lordships is 
4 ‘a complete change of front.” Here 
the lower appellate Court was itself of 
opinion that the amendment was incon¬ 
sistent with the original pleadings. In 
my opinion the cause of action is un¬ 
doubtedly different. In the one case 
the plaintiff’s title would arise on the 
death of Mt. Sarjabai whereas on the 
amended case it would arise on the very 
day the promissory note was executed. 
Again, the lower appellate Court felt 
that the suit as based on the amended 
plea would be time barred; but curiously 
enough it allowed the amendment simply 
on the ground that there was no sepa¬ 
rate suit, but only an alternative claim 
in the same suit. 

The lower appellate Court did not 
exercise its discretion according to the 
well-established judicial principle?. For 
the reasons aforesaid I allow the appeal. 
The respondent will pay the costs of the 
appellant in this Court as well as the 
Courts below. 

K.N./R.K. Appeal allowed . 
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• Macnair, A. J. C. 

Mohatilal —Plaintiff —Appellant. 

v. 

Muka and others —Respondents. 

Second Appeal No. 504 of 1927, De¬ 
cided on 8th February 1930. 

C P. Land Revenue Act, S. 2 — Escheated 
malikmakbuza fields leased to malguzar 
for term of settlement cannot be considered 
to be ‘survey-number’ — Malguzar cannot 
mortgage his right in fields as he is merely 
permitted to cultivate for certain period — 
If it is mortgaged such mortgage cannot 
form basis of civil suit. 

Escheated malik*m-ikbiiz\ fields, which aro 
subsequently leased out to nialfiuzvr for a term 
of settlement under the provisions of Revenue 
Book Circular 9. 1, Serial No. 3, cannot be con¬ 
sidered to bo ‘survey nnrabor' within the defi¬ 
nition in S. 2. Such a malguzar is a more 
liccnsco as unless he continued to cultivate tho 
fields ho will have no right when tho settle¬ 
ment expires. Tho permission to cultivate tho 
land caunot ho mortgaged. If it is mortgaged, 
tho mortgago cannot form the basis of a civil 
suit. [P 297 C 2; P 21S C 1] 

T. <7. Kedar —for Appellant. 

M. li. I3obde — for Respondents. 
Judgment. Tho defendants pur¬ 
ported to mortgage two fields described 
as raiyat-sarkar. Tho lower appollato 
Court ha3 hold that those fields wore 
survey-numbers in which tho defendants 
held tho rights q( a raiyat : S. 212, 
Land Revenue Act, states that such 

1930 N/38 


rights are not transferable, and a fore¬ 
closure decree could not bo passed with 
regard to these fields. In appeal it is 
urged that the mortgage was valid and 
a foreclosure decree should have been 
passed. The fields were originally malik¬ 
makbuza fields which escheated to the* 
Government and were subsequently 
leased out under the provisions of Re* 1 
venue Book Circular, S. 1, serial No.j 
3. The land belonged to Government 
and the malguzar was a lessee. He was 
therefore tormed a cultivator holding 
from the Government or “raiyat-sarkar.” 
Now the definition of “survey number” 
is given in S. 2, Central Provinces Land 
Revenue Act of 1917 : 

‘Survey number’ means any area held by > 
or intended to bo settled with, a raiyat under a 
separate assessment of land revenue 'in a vil- 
ligoor laul which is tho property of Govern¬ 
ment.” 

The fields in dispute aro pieces of 
land which are the property of Govern¬ 
ment, hut cannot be considered to be 
areas in land which is the property of 
Government. The rules in tho Rovenuei 
Book Circular to which reference is 
made show clearly that there was no 
intention to consider escheated malik 
makbuzi plots, when made over to tho 
mal guzar for the term of a settle¬ 
ment, as survey numbers. At a subse¬ 
quent settlement tho malguzar will 
be given an opportunity to obtain 
sir rights in tho land by payment, but 
only if he is cultivating the ‘land for 
himself ; if lie dees not cultivate it for 
himself, the plots w ill'ho auctioned. By 
rules made under S. 212, Land Revenue 
Act, a raiyat may lease his survey num¬ 
ber if the lease complies with certain 
conditions, and at tho subsequent set¬ 
tlement tho assessment of the survey 
number w T ill bo offered to tho raiyat: 
S. 200 of the Act. This is sufficient to 
make it clear that tho rules regarding 
survey numbers do not apply to tho 
fields in suit. 

The fields in suit, however, have been 1 
made over to the malguzar for the term 
of settlement. Unless tho malguzar 
continues to cultivate the land ho will 
have no rights whon the settlement ex¬ 
pires : the malguzar is a mere licensoe. 
There is nothing in tho Revenue Book 
* Circular which suggests that ho can givo 
any right to any other person in tho 
fields. A permission to cultivate land 
for a period cannot bo mortgaged. Tho 
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mortgagee obtains no right to cultivate 
the land and cannot be given a decree 
for possession. In my opinion it is not 
material whether the Land Revenue 
Act and the rules * thereunder state that 
a certain light is cot transferable or 
show cloirly that no transferable right 
is given : in either case the transfer of 
the right cannot form the basis of a civil 
suit. The finding of the lower appellate 
Court is correct. In appeal this finding 
only is attacked. The appeal therefore 
fails and is dismissed. Costs on the ap¬ 
pellant. Counsel’s fee Rs. 40. 

p.N./r.K. Appeal dismissed . 
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Nivogi, A. J. C. 

'Chhedilal —Defen dan t — Appel Ian t. 

v. 

Manoharial —PlaintilT — Respondent. 
Second Appeal No. 406 of 1928, De¬ 
cided on 8th July 1930. 

^.Evidence Act (1 of 1872), S. 92 —Ack¬ 
nowledgment is not document within S. 92 
— Suit brought alleging that money was 
paid on pro-note and that liability was 
acknowledged — But suit based on oral pro¬ 
mise mode at the time of execution of 
echnowledgment — Such oral agreement 
can be proved. 

Ackaowlodgment i? not a documont con¬ 
templated in S. 92. Where a suit is brought 
alleging that money was advanced on a pro¬ 
missory note and liability was acknovvlorlgod, 
but where the plaintiff rests his claim not on 
the acknowledgment or on the pro-note but 
co oral promise made at the time of the 
execution of the acknowledgment, S. 92 does 
not preclude the proof of such oral agreement, 
for a contract of loan is not a matter which 
is required by law to be in writing. An agree¬ 
ment to pay the amount found due on a 
particular day which is acknowledged in writ¬ 
ing need not be in writing : 16 aV. L. R. 63 ; 
A. I. R. 1921 Rom. 449 and A. I. R. 192) Rah. 
570, Dist\ (Cose Law Referred). [P 299 0 1,‘2J 

K. V. Doskar —for Appellant. 

K. K. Tiwari , A. V. K/iare and W. D. 
Pendharkar —for Respondent. 

Judgment. —The respondent Mano- 
harlal sued tho appellant for the reco¬ 
very of Rs. 338-8-9 on the allegation 
that on two occasions amounts wore 
advanced on promissory notes and once 
on oral promiso to pay tho monoy in 
tho year L9L8 and that tho liability 
was acknowledged by defendant-ap¬ 
pellant on 13th May 192L which was 
in turn renewed by another acknow¬ 
ledgment on 10th April 1924. Tho res¬ 
pondent rested hi3 claim not on tho 
acknowledgment or on fcho promissory 
notes, but on oral promiso made by tho 


appellant at the time of the execution 
of the acknowledgment dated 10th April 
1924. Tho Court of first instance held 
the oral promise to bo disproved and 
dismissed the plaintiff’3 suit. The 
learned District Judge on appeal came 
to a different conclusion and decreed 
tho suit in full. 

In second appeal it is contended that 
the oral agreement pleaded oould nob 
be proved in view of S. 92, Evidence 
Act. The learned pleader for tho ap¬ 
pellant contended that in view of the 
acknowledgment no oi'al evidence was 
admissible to vary the terms thereof, 
and the respondent relied on Proviso. 
(2) and Ulus, (f) and (g) to S. 92, 
Evidence Act and contended that 
the evidence to prove an independent 
oral agreement was admissible. IIo 
rolied on Ibrahim v. Pali Molian (l). 

In my opinion S. 92, Evidence Act, 
has no application. That section deals 
with matters which the law requires 
to bo reduced to the form of a docu¬ 
ment and which are contracts, grants 
or other dispositions of property. This 
is indicated by the words * as between 
the parties to any such instrument or 
their representatives in interest,” which 
are only applicable in the case of a 
document of a dispositive character: see 
Law of Evidence by WooJroffo and 
Ameer Ali, 8th Eiition, p. 6LI. Tho 
prohibition against tho admission of 
oral evidence or statement contained in 
S. 92 applies only where the matter 
required by law to bo in writing con¬ 
stitutes an instrument ejusdom generis 
with a contract, grant or other dispo¬ 
sition of property ; vide Ranglal v. 
Ch unnilal (2). 

What is tho character of an acknow¬ 
ledgment ? Obviously it is neither 
contract, grant nor disposition of pro¬ 
perty, nor analogous to any of thorn. 
The acknowledgment need not he ad¬ 
dressed to tho creditor : Mamram v. 
Seth Rupchand (3). It may be con- 

tainod in a disposition : Pcrtavenkan 
Udaha Tcvar v. Subram ant am Chetti 
(4). It may indeed be made in a formal 
way with a stamp atlixod, but the for¬ 
mality is meant for supply ing evide nce 

"(1) A. I. B. 1924 CM. '388 — 79 1.0. 199—50 

(2) [?920l 16 N. L>. B. 204=60 I. 0. 31b. __ 

(3) [ 1906 ] 33 Cal. 1017 — 33 I. A. 1C5 

W N. ii B. 130 (P.C.).- 

(4) [1896] 20 Mad. 239. 
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of debt : Stamp Act, Scb. 1 Art. 1. It 
does not by itself operate by any means 
as a contract. I am aware that in 
Chunnilal v. Laxman Oovind (5), and 
Sitaram v. Nandram , A. 7. R. 1925 Nag . 
9, the acknowledgment was treated as 
an implied contract on the strength of 
certain observations of their Lordships 
of the Privy Council made in Maniram 
v. Seth Rupchand (3). Although ack¬ 
nowledgment may imply promise for 
extending limitation, it is, without a 
promise, insufficient to create a contract 
and cannot he enforced a3 such: see 
Af aganlal v. Amichnnd (G), Sashikanta v. 
Sonaulla AInnshi{7), and liaj Narain 
Rao v, Ram Sarup (8) ; see also Oovind 
Singh v. Ihjoy Bahadur Singh (9). I 
am therefore of opinion that an acknow¬ 
ledgment is not a document contem- 
■plated in S. 92, Evidence Act. 

The appellant further contends that 
the liability enforceable on the date of 
the acknowledgment arose from promis¬ 
sory notes which at any rate belong to 
the class of documents referred to in 
S, 92, Evidence Act, and that corse- 
quently no oral evidence was admissible 
to vary tho terms thereof. I am aware 
of cases like Peutaya v. Kesheorai (10), 
Vishnu Ramchandra Joshi v. Ganesh 
Krishna Sathe (11), and Tlira Lai v. 
Benarsi Das (12). These cases are dis¬ 
tinguishable as the suits were based on 
the promissory nute3 and the oral evi- 
jdenco was sought to be given to vary tho 
terms thereof. In tho present case tho 
claim does not rest on the promissory 
notes but on tho verbal agreement only. 
The question is whether this oral 
agreement cannot bo proved as an in¬ 
dependent contract. I find that S. G2, 
Contract Act, recognizes novation of 
contracts. If the parties agree to give 
up their prior contract and substitute 
it by a new one, there is nothing in 
law to prevent the subsequent contract 
being enforced. The appellant’s objec- 

(> r >) A. I li. 1922 B>m. 181 =* G 3 I. C. 923 = 
40 B-)tn. 24. 

(0) A. I. R 19 28 Bom. 319 = 112 I. C. 24 = 
52 B jm. 521. 

(7) A. I. R. 1929 Cil. 444 = 121 I 0. 412 = 
57 Oil. 394. 

(84 A I. R. 1930 All. 407 = 123 I. C. 820 

(9) A. I. R. 1929 All. 980 = ] 21 I. C. 103. * 

(10) [1920J 10 N. I,. R. 08 - 50 1. C. 219. 

(117 A. I. R. 1921 Bom. 449 = 03 I. C. 073 = 
45 Bom. 1155. 

(12) A. I. R. 1925 Lab. 570 = 90 I. G. 982 = 

C Lab. 411. 


tion however is one with reference to 
S. 92, Evidence Act, and lie has there¬ 
fore to show that the contract of debt 
evidenced by tho promissory notes is 

a matter required by law to bo reduced tc 
the form of a document " 

Proviso (4) runs as follows: 

*' Tbo existence of any distinct subsequent 
oral agreement to rescind or modify jyay such 
coutract, grant or disposition of property may 
be proved, except in casts in which such con¬ 
tract, grant or disposition of property is by 
law required to be in writing. ” 

The pro-notes indeed represent the 
contract, Lub is a contract of simple 
money debt, one which is required by 
law to Lo reduced to the fotm of a 
document? If A lends money to B, he 
might do so relying on his verbal pro¬ 
mise to pay as well as take a writing 
from him. Tboio is no law to prevent 
oral contracts for payment of loans. A 
document may otier better evidence, 
but it is not absolutely necessary for 
the validity of the contract. Ib is on 
this principle that when tho promissory 
notes or other negotiable instruments 
are found unenforceable for defective 
stamp and other reasons, tho creditor 
is permitted to fall back on his con¬ 
tract of loan, and oral evidence is ad¬ 
mitted to prove tho contract indepen¬ 
dently' of the promissory notes; vide 
Gokuldas v. Parmanand (13). In 
Dhaneshwar Sahu v. Ramrup Gir (14) 
their Lordships observed : 

Apirt from tho instrument, viz.., the pro¬ 
missory note, tht re is always a contract to 
repay a loan, and such contract cm be proved 
% independently of the ins'rum-nt. " 

It is thereforo evident that although 
a contract of loan may bo evidenced by 
a promissory note, ib is nob a matter, 1 
which is required by law to he in writ¬ 
ing, as for example, in tho transactions 
relating to sale, mortgage, lease and 
gift. On this view again, S. 92, Evi¬ 
dence Act, will not preclude tho proof 
of oral agreement as is done in*this case. 

Now the question may' arise as tc 
whether an agreement to pay the am¬ 
ount found duo on a particular day' 
which was acknowledged in writing, 
should ho in writing. 1 think it neod 
not be in writing; the contract is for 
consideration and tho contract being 
with reference to a debt not time 
barred, S. 25, Contract Act, will not 
*19°?® _into operation. Ib may' bo con- 

(13) (190)) O N L. R. 125=8 I. 072317" 

(14) A. I. R. 1928 Pat. 42G = 111 I. O. 482=7 

Pat. 845. * 
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tended that when this oral promise was 
naade there was no fresh consideration 
advanced and therefore the contract 
was required to be in writing. I think 
this is not a correct statement of the 
position. Although the acknowledg¬ 
ment was executed, the creditor could 
file a suit, if ho chose, tho next day. 
The creditor may say to the debtor: 

I intended to file a suit, hut I shall ab3t*in 
rf you promise to pay tho amount on a parti¬ 
cular day. ’* 

Hero the debtor receives considera¬ 
tion: see S. 2 (d), Contract Act. Such 
oral agreements have been held to be 
valid aud enforceable as fresh contracts: 
see Alotabhoy v. Mulji Haridas ( lo),Ibra - 
Jiim v. Lalit Mohan (L), Annamalai v. 

‘Velayuda (16), Textile Manufacturing 
Co, v. Solomon Brothers (L7), and Govind 
Stngh v. Bijoy Bahadur (9). 

For tho reasons aforesaid I hold that 
"the plaintiff could prove the oral agree¬ 
ment pleaded by him. The appellate 
•Court’s finding that this agreement was 
proved has not been challenged. I 
'therefore dismiss tho appeal. Tho ap¬ 
pellant will pay tho respondent’s costs 
in this Court and costs in the lower 
Courts as already ordered by tho lower 
appellate Court. 

P.N./r.k. Appeal dismissed. 

(15) A. 1. il7 101', P. C. 2 = J0 I. O. 223=42 
J. A. 103=39 Born. 313 (P. C.). 

<16) [1015) 33 Mud. 12 1 = 32 I. C. 6G3. (F. B.). 

( 17) [1915] 40 Born. 5T0 -33 I C. 353. 
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Niyogi, Offg. A. J. C. 

J air am and another —Appellants. 

v. 

Bhilaji —Respondent. 

Misc. Appeal No. 30 of 1929, Decided 
on 20th July 1930. 

(a) Deed—Construction. 

Whera disputos rotating to a mortgage aro 
•referred to a Board which delivered an awird 
modifying -90010 taring of tho mortgage deed 
■with a note that "rogar ling the 93 things tho 
original document should hi con 9 idorod to 
have b^on correctid" and making one co- 
niortgagor solely responsible for redemption, 
fcho award does nob extinguish the original 
mortgage: A. /. R. 1)21 P. C. 13, Rel. on. 

[P 301 C 1) 

(b) Limitation Act (1908), Art*. 144 and 
148— Transfer of Property Act (1882), S*. 
35 and 100. 

Whoro ono of tho co-mortgagors pays off tho 
tnortgng* dobt in full a suit by anotbor co- 
mortgagor for redemption of * his share ia 
govorned by Art. 143 ard not by Art. lit, and 
iicnttfrtion begins to run from tho date whon 
tho co-mortgagor redeems tho mortgage ; 26 


(Niyogi, Offg. A. J. C.) 1930 

Bom. 50^ and 46 Cal. Ill, not Foil. ; 14, All. 1 
( F.B.), Rel. on. [P 304 O 1] 

(c) Transfer of Property Act (Amendment 
Act 20 of 1929), S. 92— Intention of legisla¬ 
ture. 

The legislature has by tho amendment not 
created a right whioh did not exist boforo but 
has simply classified tho position of tho co- 
mortgagor holding a charge within S. 95 read 
with S. 100. [P 304 0 1] 

N. G . Bose and Sitacharan Dube — for 
Appellants. 

Shridhar Rao Golchale — for Respon¬ 
dent. 

Judgment. —Mouza Dhondikhera in 
the Bhainsdehi Tahsil originally be¬ 
longed to five brothers, Jongoba, Gunda, 
Gangaji, Sambhia and Bhilia. Jangoba 
was the father of defendants 1 and 2, 
Jairam and Gana, and Bhilia is now the 
plaintiff. The five brothers jointly exe¬ 
cuted a mortgage in respect of the afore¬ 
said property od 25th June 1892 for 
Rs. 1,000 in favour of one Dhanrao. The 
dispute relating to the mortgage was 
referred to tho Debt Conciliation Board 
which deliverei an award on 3rd June 
1901, Ex. D. 7. The award modified 
the terms of tho mortgage deed by re¬ 
ducing tho debt to Rs. 1800 directing re¬ 
payment thereof by instalments and 
making Jangoba solely responsible for 
redemption. Tho award bears the 
signatures of all parties in token of ac¬ 
ceptance. Tho co-mortgagors put Jan- 
goha in exclusive possession of tho 
entire village in 1901. 

Jangoba paid off tho mortgage debt in 
full by the year 1909. Bhilia has filed 
this suit for redemption of his own 
share in this village. The defendants 
raised various pleas, including that of 
adverse possession, and 25 issues were 
framed, Tho Court of first instanco 
however decided tho question of limi¬ 
tation a 9 it thought that the case would 
bo concluded by a finding on that issue. 
It held that the articlo applicable to 
the suit was Art. 144 and not 148, 
and that Jangoba and his sons had been 
in adverse possession since the timo 
Jangoba paid off tho entire mortgage 
dobt in 1909. On this finding tho suit 
was dismissed. The Court of first ap¬ 
peal agreed with the trial Court that 
Art. 144 applied to the. case, but it 
held that tho mere redemption of tho 
entire mortgage by Jaqgoba was not 
s u Hi cion t to convert his possession into 
an adverse possession; and on review of 
some evidence in the case it concluded 
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that there was no adverse possession on 
the part of Jangoba or his successors. 
Tho suit was remanded for the purpose 
of determining the amount which the 
appellant would have to pay for reco¬ 
vering possession of His share. 

This appeal is preferred against the 
order of remand. Tho learned counsel 
for the appellants contends that the 
award per se extinguished the mort¬ 
gage of 1892 and altogether destroyed 
plaintiff’s equity of redemption and 
vested it exclusively in Jangoba on 
whom the obligation of paying off tho 
entire debt wa3 laid, that Jangoba’s 
adverse possession commenced in 1904, 
that in any case Jangoba’s adverse pos¬ 
session began in 1909 when he redeemed 
the mortgage in full, and that the suit 
having been tiled more than 12 years 
since 1901 or 1909 is time barred. The 
respondent’s counsel, on the other hand, 
argues that the question of Jangoba’s 
adverse possession caunob be considered 
in second appeal as the determination of 
that question depends upon facts which 
have yet to be ascertained. Ho also 
contends that the proper article to bo 
applied is Art. 148 and not Art. 144. 

As the case has not been tried on 
issues of fajt, I assume for the purpose 
of this appeal that Bhilia, tho plaintitf, 
continued to be cosharer in spite of 
tho award oi any other circumstances, 
up to the date of tho suit. As an ab¬ 
stract proposition, tho appellant’s 
learned counsel is right in his conten¬ 
tion that an award extinguishes the 
mortgage, but I lind that tho award, 
which was accepted by tho parties and 
thus became a now agreement between 
them, did nob purport to extinguish the 
mortgage. Some terms of the mortgage 
•deed were modified and there is a note 
jin Ex. P. 3 that 

l“regarding these things tho original document 
should bo considered to have been corrected.** 

In such a case it could not be said 
that the original mortgage of 1892 was 
extinguished. Tho facts in Gulabsing v. 
Ballabhdas (L) wore similar to tho pre¬ 
sent case. It was held by this Court 
that tho decree passed on consont of the 
parties was to bo road with tho mortgage 
which should bo treated as a schedule 
to it. Their Lordships of the Privy 
Council expressed their approval at 

U) A. I. R, 1021 P.O. 13=61 I.C. 769 = 43 I.A. 

220=48 Cal. 591 (P.O.). 
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p. 83. It is thus evident that tho award 
read with the mortgage kept tho rights 
under tho mortgage deod alive; even on 
the assumption that tho award was 
tantamount to a decree of the Court, 
Jangoba would be only ono of tho co¬ 
judgment-debtors and, if ho paid otf tho 
mortgage debt, he would acquire a right 
similar to that of a co-mortgagor paying 
oil the mortgage debt: see Rajah of 
V izianagram v. Rajah Selrucherla Soma - 
sekhara (2); Amman Pariyayi v. Pak- 
ran Ilaji (3); Shri Maharaja Prabhu 
Narayan Singh v. Babu Beni Singh (4). 

The contention that Jangoba’s posses¬ 
sion became adverse since 1904 cannot 
obviously be agitated here for the first 
time. Tho trial Court reserved investi¬ 
gation into tho controversy pertaining 
to facts and has given its finding only 
on the question of limitation. Tho 
. learned Judge of tho lower appellate 
Court, in my opinion, has gone beyond 
the purview of the appeal by pronounc¬ 
ing his opinion on tho quostion of ad¬ 
verse possession in a summary way. 
In any case, neither of tho two Courts 
below has so far had opportunity to 
consider the case as presented here; tho 
appellants cannot therefore he allowed 
to raise tho point hero. It is quite open 
to them to press this contention in the 
trial Court when this case is sent hack. 

Now as to the next question, I am 
of opinion that Art. 148, Sell. 1, Lim. 
Act, applies to the present case. The 
Courts below have followed the view 
enunciated in Vasudeo v. Balaji (o); 
Jai Kishan Joshi v. Budhanand Joshi 
(G); Puma Chandra Pal v. Barada Pro - 
sanna Bhaltacliarjc (7); Mania Goundan 
v. Ramasami Chetty (8) and Wazir v. 
Girdhari (9) and have rejected the view 
taken in Ash jag Ahmad v. Wazir AH 
(10). I shall briotly examine tho grounds 
assignod for the decisions in tho various 
reported cases followed by the Courts 
below. In Vasudco v. Balaji (5), Jen¬ 
kins,C.J.,no doubt took tho view that tho 
article applicable was Art. 144 and not 
Art. 148. Tho learned Judge framod the 

~(2) [1903] 26 Mad. 680. 

(3) [1913] 36 Mad. 493 = 15 I. C. 262. 

(1) [1909] 5 I. C. 779. 

(5) [1902] 26 Bom. 500 = 4 Bora. L. R. 178. 

(6) [19161 33 All. 133=34 I.C. 214. 

(7) [1919] 46 Cal. 111=45 I. C. 783. 
f8> [1918] 41 Mad. 6:0 = 45 I. C. 867. 

(9) A. I. R. 1923 Lab. 311=71 I. O. 847. 

(10) [1891] 14 All. 1=(1391) A. W. N. 211 
(F.B.). 
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point for deb or ini nab ion in those words: 

it is to be notice} that it is a condition of 
A rb. 143 tbit it 6hould be one againstn mort¬ 
gagee, so that we have to see whether a co- 
mortgagor who has redeemed auswers that 
description 

Then the learned Judge referred to 

S. 95 and the first partof S.100, T.P. Act, 
and stated his opinion in these words: 

*‘We see therefore from this that in the 
Transfer of Property Act, a distinction is 
drawn between a charge and a mortgage, and 
that what redeeming co-mortgigor has is a 
charge and not a mortgage. From this it 
would follow that he would not be a mort¬ 
gagee within the meaning of Art. 113.*’ 

In Vasudeo v.Balaji (5) and Jai Kishan 
Joshi v. Budhanand Joshi (6), the suit 
was held barred for the reasou that the 
charge holder had set up adverse title 
in himself and held under that title to 
the knowledge of his adversary for more 
than 12 years: see Jai Kishan Joshi v. 
Budhanand Joshi (6). This decision 
cannot bo accepted as authority for the 
proposition that by the simple fact of a 
co-mortgagor redeeming the mortgage, 
his possession would he adverse. In 
Puma Chandra v. Barada Prosanna 
(7) their Lordships observe that: 

‘*rbe view taken in the Bombay case is mori 
consistent with the Imguago of Ss. 95 and 109, 

T. P. Act, and tho language of Art. 143 of thi 
schedule of tho Limitation Act. The Transfer 
of Property Act draws a clear distinction 
between a charge and a. mortgig*, and it is 
difhcult to interpret tho word "mortgage’' in 
Art. 113 as including a charge." 

In Munia Goundan v. Ramasami 
Chctty (8) the article applied was 126 
and not 144. It was held in that case 
that a suit by the assignee from a mem¬ 
ber of a joint family, against the mort¬ 
gagee (in whose favour the manager of 
tho joint family mortgaged the entire 
property without justifying necessity) 
was one substantially for setting aside 
the mortgage and for possession, and 
not for redemption. In Wazir v. Gir- 
dhari (9), the ground of decision is given 
in those words: 

"The rule that ordinarily one cosharcr can¬ 
not hold adversely against another cosharer 
prooccds upon a rcbuttablo presumption that 
the cosharcr in exclusive possession is holding 
cm behalf of tho other cosharor. This presump¬ 
tion is rebuttod when it is shown that the co¬ 
sharer in possession denies the right o* tho 
other oosharers to ont3r into possession until 
they have paid to bim their sharo of a charge 
upon the property which ho has defrayed." 

Examining tho reasons given in 
Vasudeo v. Balaji (5) and Puma Chandra 
Pal v. Barada Prosanna Bhattacharje 
(7j. it would appear that tho position of 
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a person having a charge is regarded as 
distinct from that of mortgagee on 
account of the distinction between a 
charge and a mortgage made in S. 100, 
T. P. Act. With due respect, I am un¬ 
able to accept the reasons, as they rest 
on the acceptance of one part and rejec¬ 
tion of the other part of provisions of 
S. 100, T. P. Act, which runs as follows: 

"Where immovable property of one p?rson 
is by act of pirtiesor operation of law made 
security, for the payment of money to another, 
and the transaction does uot amount to a mort¬ 
gage, tho latter parson is said to have a charge 
on the property; and all the provisions herein¬ 
before contained as to a mortgagor shall so 
far as may b3 apply to the owner of suoh pro¬ 
perty, and the provisions of Ss. SI and 82 shall 
so far as may bo apply to the person having 
such charge.” 

Tho lasb portion of this section con¬ 
veys that the position of a person hav¬ 
ing a charge is that of a mortgagee so 
far as the enforcement of the right of 
(contribution) 13 concerned. The owner 
of the property subject to the charge is 
also entitled to claim redemption under 
the provisions of S. 60. The Transfer of 
Property regards the person having a 
charge as a mortgagee for the purpose 
of working out his rights. The Limita¬ 
tion Act itself does nob define the term 
“mortgagee or mortgagor.” 

As these terms are defined in the T. P. 
Act, the words used in the Lien. Act must 
ho interpreted in tho light of the T. P. 
Act. When the rights »n respect of a 
charge are worked out, tho Transfer of 
Property Act does not make any distinc¬ 
tion between the two. Again, if Art. 132 
which only meations a charge, is in¬ 
terpreted in a narrow sense to mean 
“a mortgagee” because tho money of 
tho mortgagee is charged on the pro¬ 
perty, why should not the term moit- 
gagee” used in Art. 148, be interpreted as 
one “whoso money is charged cn the 
property ? ” It may ho objected that the 
charge being a wider term than mort¬ 
gage.“ “mortgagor” cannot include a 
person having a charge. Tho answer is 
that when the person whoso money is 
charged on the party ” becomes a mort- , 
gageo in tho terms of the Transfer of 
Property Act, ho cannot ccaso to bo a 
mortgagoe for tho purpose of Art. 148, 
Lim. Act. Eveu apart from tho provi¬ 
sions of S. 100, tho mortgagor who pays 
ofl tho mortgage is, under the doctrine 
of subrogation clothed with all the 
rights of tho mortgagee, A mortgagor 
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redeeming the whole mortgage stands in 
the shoes of the original mortgagee and 
is entitled to all the rights and inci¬ 
dents connected with his estate : see 
Ashfaq Ahmad v. Wazit Ali (L0). If so, 
how can he cease to bo regarded as a 
mortgagee when the correlative light 
of redemption is being enforced against 
him. It is evident that the owner of the 
property subject to a charge cannot be 
excluded from the benefit of Art. 148, 
Lim. Act. I have now to examine 
whether Art. 144 applies to a suit for 
redemption of a charge, arising in 
favour of a co-mortgagor who redeems 
the wholo mortgage: Vasudeo v. Balaji 
(5) and Puma Chandra Pal v. Borada 
Prosanna Bhattacharya : Art. 14 4 was 
applied as no other article was thought 
to be relevant. In Wazir v. Girdfiari 
(9) however Art. 144 is takon to bo the 
only appropriate article. According to 
this view, as soon as the cc-mortgagor 
reJeems the mortgage and obtains a 
charge on the mortgaged property, bo 
is deomed to deny the title of his co- 
mortgagors. It is dilliculb to understand 
bow a redeeming co-mortgagor could bo 
assumed to deny the titlo of the co¬ 
sharer for the simple reason that the 
law gives him a charge. Ilis very right 
to redeem the entire mortgage arises by 
reason of common liability of co-owner, 
and, if the reasoning is correct, it would 
moan that, as soon as such co-owner, 
discharges the common debt lie ceases 
to be a co-owner. If this were the 
position it will bo contrary to the plain 
provisions of S. 95, T. P. Act. The mort¬ 
gagor does not become an exclusive 
owner by redemption but only 
acquires from the other cosharers 
a right to recover by contribution 
the portion of the debt paid by him on 
their behalf and to that extent he has a 
ohargo on the property. The redemp¬ 
tion places the redeeming co-mortgagor 
(by operation of law) on the footing of 

a mortgagee in relation to his co-mort¬ 
gagors and if k he were to convert his 
possession into one that is hostile to 
the co-mortgagors, then could not every 
mortgagee in possession bo regarded as 
being in adverse possession? The 
reasoning thus leads to somewhat startl¬ 
ing results, since it ignores the principle 
that a person having a charge, or a 
mortgagee in possession, is deemed to 
ho in such possession with the permis¬ 


sion of the cosharers or the mortga¬ 
gors. The view that mere payment of 
the mortgage debt and the consequent 
acquisition of a charge, render the pos¬ 
session of a co-mortgagor adverse doe 3 
not stand to reason. It would however 
appear that it is contrary to the ordi¬ 
nary presumption that i ossossion which 
is held under a lawful title cannot bo 
adverse. The person having a charge 
may hold possession either under an 
arrangement with the cosharers cr by 
transfer from the mortgagee. In any 
case, the possession is under a lawful 
title; unless there is some overt act on 
his part in denial of his co-mortgagor's 
title, such as sotting up his own exclu¬ 
sive and absolute titlo as owner to the 
knowledge of* the cosharers, his posses¬ 
sion would bo deomed to continuo as 
being under a lawful title of a co owner. 
It is only when ho abandons his posi¬ 
tion as a co-owner, and openly asserts 
the title of a full owner, that his posses¬ 
sion may become adverse. Their Lord- 
ships of the Privy Council observe: 

“Entering into possession, and having a 
lawful title to enter, he could not divest him¬ 
self of that title by pretending that ho had no 
title at all: Corea v. Appuhamy (11).*' 

They further observe : 

It was not possible for him to put an end 
to that possession by any secret intention in 
bis mind. Xothing short of ouster cr some¬ 
thing equivalent to ouster could bring about 
that result. Corea v. Appuhamy (11).** 

* L 1 9 obvious that something more than 
mere redemption and consequent acquisition 
of charge ib necessary to convert tho posses¬ 
sion held as a co-owner into one which "would 

operate to the prejudice of the co-mortea- 
gors.” b 


AJ i L 


C X X 
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This suit i3 one for redemption and nob 
for possession. In such a case the arti¬ 
cle which is more relevant to the suit 
for redemption will ‘apply. Article 148 
deals with suits for redemption, where- 
Art.^ 144 is intended for suits for 
possession when no other article applies 
As between Arts. 148 and 144, tho 
latter being more general will nob 
apply: 1 Nagcba v. Madolala Kasar 
(12). Even if there is doubt as to 
which of tho two articles would apply 
I am inclined to think that Art. 148 

would bo the appropriate article on the 
principle given below : 

In giving effect to a statute of limit atie*** 
if two articles limiting the period for bringing 

(II)Wl2]L\7c7230. -— 

(12) [1908] 4 N. L. R. 
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tho suit are wido enough to incluie tho game 
cause of action, and neither of them can he 
said to apply more specifically than the other, 
that which keeps alive rathor than that which 
bars the right to sue should generally, apart 
from other equitable considerations be prefer¬ 
red: Tafa Lt.1 Das v. St/rl Moinuddin( 13).” 

Article 148 was applied in Ashfaq 
Ali7)iad v. Wa zir Ali (L0) on tho -view 
that a co-mortgagor redeeming the 
whole mortgage stood in tho shoes of 
tho mortgagee and that he was entitled 
to all the rights and incidents connected 
with his estate. This was only an ap¬ 
plication of the doctrine of subrogation. 
The Transfer of Property Act is not ex¬ 
haustive and does not contain the 
whole law on the subject of trans¬ 
fer of property: Chotesha v. Alt. Alaktum 
Bi (14). It was therefore quite open 
to resort to tho doctrine of equity. It 
has now been definitely recognized in 

S. 92, T. P. Act, as amended by Act 20 
of 1929 which runs as follows : 

“ Any of the persons referred to in S. 91 
(other th *n the mortgagor) and any co-mort¬ 
gagor shall on redeeming property subject to 
mortgage, have as fir as regards redemption, 
forclo9uro or sale of such property tho same 
rights as the mortgagee whoso mortgage he 
redeems may have agaiLst the mortgagor or 
any other mortgagee. Tho right conferred by 
this section is called the right of subrogation 
and the person acquiring the same is said to 
be subrogated to the rights of the mortgagee 
whose mortgage ho redeems. 

The fact that the legislature has 
promulgated the aforementioned inter¬ 
pretation put upon the rights of tho 
co-mortgagor redeeming tho mortgage 
debt as law, leaves no alternative hut 
to • accept that view as sound. The 
legislature has by tho amendment not 
croatoi a right which did not exist 
before hut has simply classified tho posi¬ 
tion of the co-mortgagor holding a 
charge within the meaning of S. 95. 

T. P. Act, read with S. 100, T. P. Act. 
Now tho position of tho co-mortgagor 
is assimilated to th\t of tho subsequent 
mortgagees and other persons specified 
in S. 92, T. P. Act. It is evident there¬ 
fore that tho construction of tho rights 
cf the redeedming co-mortgagor made 
in Ashfaq Ahynad v. Wazir Ali 10), cor¬ 
rectly represented tho intention of tho 
legislature. It is a well settled prinici- 
plo of construction that tho legislature 
is presumed bo know not only tho gene- 

713) A. I. R. 1925 Pat. 705=4 Pat. 448. 

(14) A. I. R. 1923 Nag. 223 = 109 I. C. 195. 


iai principles of law but the construc¬ 
tion of the particular statutes. Where 
a section of an act which has received 
a judicial construction is re-enacted in 
tho same words, such re-enactment must 
bo treated as a legislative recognition 
of tho construction : see Nogc?idra 
Mohan Roy v. Peary , Mohansaha (15) 
also Isan Chandra Bakshi v. Saftulla 
Sikdar{ 16) and Bipulbihari Chakravarti 
v. Nikhilchandra Chakravarti (17). Ap¬ 
plying this principle, it is clear that 
S. 92, T. P. Act as amended by Act 20 
of 1929 simply gives legislative expres¬ 
sion to what was already the law apart 
from it. The Transfer of Property Act 
purports to “ define ” the law relating 
to the transfer of property and the re¬ 
sult of the enactment of the aforesaid 
S. 92, T. P. Act, is that while con¬ 
struing the transfer of property Act 
of 1882, “ the earlier Act must be read 
as having the meaning declared by the 
later Act ” : Attorney General v. Hart¬ 
ford (18). I may observe that this view 
does not confiict with S. fi3, Act 20 
of 1929 (Amending Act) or S. 2, T. P. 
Act (as amended) since the law as 
amended is not being applied. 

For the reasons aforesaid I hold that. 
Ait. 148, Lim. Act, is applicable to this 
suit. Tho suit is therefore withiD 
time. If Art. 148 applies the question 
arises as to when tho time begins to 1 
run. I am of opinion that in accor-| 
dance with the law laid down in Surya -I 
bhan v. Renuka (19) the limitation be¬ 
gins to run from tho date when tho co- 
mortgagor redeems the mortgage. I 
have already held that the lower ap-. 
pellate Court’s finding as regards ad-' 
verse possession is of a summary nature, 
consequently tho suit is remanded for 
trial with reference to the issues of fact 
that were loft over by the trial Court. 

I make no order as to costs of this 
Court. The costs of the Courts below 
will abide the result of the suit. 

p.N./r.K. Case remanded . 


(15) [1910] 43 Cul. 103=30 1, C. 420. 

(10) A. I. R. 1922 Cal. 331=69 I. O. 2L9. 

(17) A. I. R. 1929 Oil. 530=124 1. C. 65=57 
Cal. 381. 


(18) [1890] 2* Q. B. D. 557. 

(19) A. I. R. 1926 Nag. 84=92 I. 

N. L». R. 92. 
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Absence of Star denotes Cases of 

indicates Cases of 
Indicate Cases of 

A 

Acquiescence 

-Application of acquiescence as bar 

to exercise of man’s legal rights—-Prin¬ 
ciple guiding Court enunciated 235c 

Advancement 

-Presumption — Father born and 

living all his life in India bub of Euro¬ 
pean nationality and living in European 
style—There is presumption of advance¬ 
ment if father purchases land in his 
daughter’s name —’Declarations by 
parent if contemporaneous with pur¬ 
chase are admissible to prove that his 
intention was that * purchase should 
enure for his benefit — Evidence Act 
(1872), S. 92 # 441^ 

Adverse Possession 

- Th sre must be clear ouster to gain 

owieraiip by adverse possession 510ft 

^-Seniormost member of Mahome- 

dan family managing family property 
by family custom when legal owner in¬ 
competent to do so — His possession 
though over 12 years cannot be adverse 
to fcbat of legal owner— Limitation Act 
(1908), S. 28 5106 

-Non-owner’s possession confined to 

land actually occupied 3746 

-Document called lease bub on pro¬ 
per construction appearing to bo sale— 
Court is not bound to hold it to be lease 
—Real nature of transaction must be 
looked into—Acquiescence by occupancy 
tenant in illegal transfer does not affect 
his heir to get rights after his death— 
Deed—Construction 3006 

Cosharer Cosharer out of posses¬ 
sion owing to disappearance and subse¬ 
quent death Other cosharers cultiva¬ 
ting land in absence — Possession of 
other cosharer is not adverse 177 

^ -Person holding possession of land 

of grantee adversely acquires same title 
as grantee by prescription and no more 
—Trespasser is subject to the berms of 
the grant 75 

-Mortgage—Redemption—Mortgagee 

continuing in possession of property as 


Provincial or Small Importance. 
Great Importance. 

Very Great Importance. 

Ad verse Possession 

mortgagee does not acquire title by ad¬ 
verse possession 17 c 

Arbitration 

-Validity of award— Where agree¬ 
ment bo refer leaves matter to be‘d ecided 
by majority of the arbitrators fact that 
only three out of five arbitrators signed 
award cannot render award invalid if 
none of arbitrators have refused to act 

389c 

Award 

-Award not made rule of Court with¬ 
in limitation period— Award does not 
become invalid 51 (1) 

B 

Bar Councils Act (38 of 1926) 

-Ss. 8 and 9 (d) — Applicant enrol¬ 
led as first grade pleader in 1922—His 
application for re-almission as advocate 
of Chief Court—Bar Council objecting 
on ground of suspicious conduct of 
applicant — Applicant held to have 
right to apply for admission under 
Oudh Civil Rules, R. 285 (l) (c) and (d) 
—Bar Council held to have acted hon¬ 
estly—Application was refused 1216 
-S. 9 —Bar Council should treat ap¬ 
plication for admission as advocate on 
its merits—Bar Couucil must be con¬ 
vinced that certain member of profes¬ 
sion d063 not deserve to be enrolled as 
advocate 121ft 

c 

Cattle Trespass Act (1 of 1871) 

-Conviction not justified under law 

and fine arbitrary— Conviction can be 
set aside—Criminal P. C., S. 439 2506 

- Ss. 11 and 24 read with Railways 

Act S. 125 (4)— Cattle passing over re¬ 
gular track at place where there is no 
fencing to railway line—Unless there is 
damage conviction under S. 24 cannot 
be sustained 250ft 

Charitable and Religious Trusts 
Act (14 of 1920) 

Mussalman Wakf Act (42 of 1923) 
Substantial portion of profits ear¬ 
marked for support and maintenance of 
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Charitable & Religious Trusts Act 

specified individuals — Relations of 
settlor—Remaining portion for public of 
Shi a community—Wakf is not wholly 
for public purposes and the Acts are nob 
applicable 53 (2) 

Civil Procedure Code (5 of 1938) 

-Interpretation with reference to 

earlier Code is nob right — Per Wazir 
Hasan , J. —It is not right to interpret 
the Code of 1903 with reference to the 
Codes of 1859 and 1882 (FB) 148c 

-S. 2 (12)—“Mesne ‘profits'* does not 

exclude arrears for 'previous year which 
may be claimed and recovered at later 
years ^ 51 (2)5 

-S. 2 (15)— “ Vakalatnama” empow¬ 
ering filing of compromise does nob 
empower to enter into compromise or 

sign it—Civil P. C., O. 3, R. 1 1125 

-S. 9—“Right of burial*' is a civil 

right 545 

S. 11 — Question whether suit on 
mortgage operates a3 re 3 judicata or not 
is always one of interpretation of de¬ 
cree in previous suit 465 

-S. 11 —X mortgaging with posses¬ 
sion property to Y and then to Z direct 
ing'i? to pay oil Y and to obtain posses¬ 
sion —Z not paying Y— X suing Y for 
redemption and having deposited mort¬ 
gage debt recovering possession from 
Court —Y not taking money thus depo¬ 
sited alleging to have Deceived it from 
Z—Z executing sale of mortgagee rights 
to P, Y *s son— Disputes that arose re¬ 
ferred to arbitration— Agreement to re¬ 
fer, referring to sale by Z and arbitra¬ 
tors considering that question finding it 
fictitious and passed award—P sued X 
to recover possession under sale.deed— 
His suit was barred by arbitrators* 
award 389<x 

-S. 11— Even ex parte decision in 

previous rent suit involving questions of 
status and rate of rent operates as res 
judicata as regards these questions 335 
-S. 11—Principle of ’res judicata ap¬ 
plies in execution proceedings 3055 

S. 11—Suit for redemption brought 
before right accrues dismissed — Deci¬ 
sion operates as res judicata in subse¬ 
quent suit brought after accrual of right 
(Obiter) 2705 

S. 11 Suit for ejectment of licen¬ 
see from prodecessor-in-title— Previous 
suit by predocessors-in-title dismissed 
Suit is not barred 2035 


Civil P. C. 

^ S. 11 Decision on issue in previous 
suit, not necessary for decree, does 
nob bar the issue in subsequent suit 124 
'S. 11 Application for review is 
not suit so as to bar fresh suit 112a 
~S. 11 Objection *to application for 
execution once adjudicated as without 
force .operates as res judicata 655 

S. 11—Administration suit—Point 
of genuineness of will raised and deci¬ 
ded Question cannot be raised in subse¬ 
quent litigation between parties 29a 

-S. 11, Expl. 4—Party to mortgage 

suit in different capacity than mort¬ 
gagor Paramount title nob expressly 
in controversy—Plea of res judicata in 
respect of paramount title cannot be set 

up 975 

^ -"S. 35—- Costs of witnesses sum¬ 

moned but not examined cannot be 
taxed against a party 432<z 

- S. 35—Order as to costs should nob 

be interpreted as personal order in ab¬ 
sence of specific provision 167 

--Ss. 37, 38, 39 and O. 21, R. 28- 

Objection by judgment-debtor in appli¬ 
cation for transfer as to execubability of 
decree—Proper Court to decide objection 
is Court transferring decree — Trans¬ 
fer Court retains jurisdiction over 
matters as bo execubability of decree and 
should decide such matter before trans¬ 
fer—Bub such Court has no power to 
execute or sell'property outside its juris¬ 
diction 305a 

- S. 47—Order refusing to execute 

decree against alleged legal represen¬ 
tative— Order is appealable and no 

separate suit challenging its validity lie3 

268c 

- S. 47—Objection to sale of ances¬ 
tral land attached in execution on 
ground of want of sanction as required 
under S. 20, Oudh Daws Act Objection 
must bo raised in execution proceedings 

for separate suit is barred by S. 47 256 
—S. 47— Order rejecting objection 
to misstatement of value of property is 
not appealable—Such objection can still 
be raised after sale under Civil P. C., O. 
21. R. 90—Civil P. C.. O. 21, R. G6 81 

- S. 96—District Board’s resolution 

that no appeal be preferred It i3 no 
reason for throwing out appeal when 
preferred by Board itself as incompeton 

* 434a 

- S. 97—Person aggrieved by provi¬ 
sion in preliminary decree about per. 
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# 

Civil P. C. 

sonal decree must appeal against it 
within period of limitation 10c 

-S. 100—Custom—Value to be at¬ 
tached to evidence for proving custom 
is entirely within jurisdiction of Court 
of 6rst appeal and Court of second ap¬ 
peal cannot reverse finding 3306 

- S. 100—Question of fact—Decision 

of tribal or family custom is finding of 

fact 330c 

- S. 100 — Point abandoned before 

lower appellate Court—Point, though of 
law, cannot be raised in second appeal 

268a. 

- S. 100—Question of fact—The con¬ 
clusion of the lower appellate Court is 

final 176 

- S, 100—Where finding of fact is 

based entirely on presumptions validity 
of presumption can be examined in 
second appeal 17a 

-S. 115—Limitation— Revision ap¬ 
plications are not admitted beyond the 
time allowed for appeals except for 

special reasons 496 

- S. 115—Limitation Act, Art. 181— 

Art. 181, Lim. Act does not apply to ap¬ 
plication ni revision—No time limit is 
placed on High Court’s power of revi¬ 
sion—Criminal P. C., S. 439 401a 

-S. 115 —Contravention of express 

provisions of law is an illegality 96 

- S. 115—Appellate Court dismissing 

appeal cannot be said to have failed to 
exercise its jurisdiction when it is the 
only course open to it 26 

- O. 2, R. 2 — Where failure to pay 

interest gives rise to cause of action, 
suit for interest only bars subsequent 
suit for mortgage money and interest — 
Transfer of Property Act, S. 98 41 

O. 3, R. 1 — “ Vakalatnama” em¬ 
powering filing of compromise does not 
empower to enter into compromise or 
sign it—Civil P. C„ S. 2 (15) 1126 

| O* 7 , R. 10 — Appellate Court dis¬ 
missing appeal cannot be said to have 
failed to exercise its jurisdiction when 
it is the only course open to it 26 

-O. 7, R. 11 — Reasonable time 

should be allowed for making up defi¬ 
ciency 1046 

^ —O. 8, Rr. 1 and 10, read with 
Provincial Small Cause Courts Act — 
Written statement not necessary in 
absence of specific notice in summons 

1716 

-O. 9, R. 9 — Plaintiff dying in 


Civil P C. 

course of suit — Portion of claim ad¬ 
mitted—Order should be passed under 
O. 22, R. 3, and not under O. 9, R. 9 3a 
-O. 17, R. 1 — Principle guiding 

Courts in awarding adjournment costs 
enunicated—Oudh Civil Rules, R. G8 

171a 

- O. 17, R. 3—Order for proceedings 

ex parte against absent defendant set 
aside at adjourned hearing on condition 
of payment of costs — Costs nob paid, 
whereupon Court decided ca30 on merits 
—Decision of case held to be under 0.17, 

R. 3 351 

- O. 21, Rr. 11, 14 and 17 (as 

amended by Oudh Chief Court)—Amend¬ 
ment takes effect retrospectively—It is 
nob obligatory to pay process fee with 
application 65a 

^-O. 21, R. 46 — Simple hypotheca¬ 

tion bond is moveable property 473 
-O. 21, Rr. 58 and 63 — Objection 

dismissed — Objector instituting suit — 
Suit decreed in first Court but modified 
in appeal — Property released from at¬ 
tachment as result of lower Court’s 
decree but before decision of appeal — 
Release cannot operate with regard to 
property with respect to which claim is 
dismissed in appeal 265 

- O. 21, Rr. 62 and 66 — Noting 

encumbrance in sale proclamation and 
sale certificate does not make sale sub¬ 
ject to encumbrance 3626 

- O. 21, R. 66 — Order rejecting 

objection to misstatement of value of 
property is not appealable—Such objec¬ 
tion can still be raised after sale under 
Civil P. C., O. 21, R. 90 — Civil P. C., 
S. 47 81 

- O. 21, R. 89 (3) — It is not neces¬ 
sary for judgment-debtor to deposit 
costs and interest 9c 

-O. 21, R. 90 — Order rejecting 

objection to misstatement of value of 
property is nob appealable—Such objec¬ 
tion can still be raised after sale under 

Civil P. C., O. 21, R. 90 — Civil P. C., 
0.21, R. 66 81 

- O. 21, R. 92 —No second appeal lies 

from order setting aside sale under O. 21, 
R. 92 9a 

**--O- 21, R. 93 — (Per Full Bench) 

Auction-purchaser deprived of pro¬ 
perty by third person by suit against 
auction-purchaser, decree-holder and 
judgment-debtor, is entitled to bring 
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Civil P. C. 

suib for recovery of purchase money— 
(Srivastava, J contra) (FB)*148a 

O. 22, R. 3 — Plaintiff dying in 

oourso of suit — Portion of claim ad- 
mitted Order should he passed under 

O. 22, R. 3, and not under Civil P. C., 
O. 9, R. 9 3 a 

^ O. 22, R. 9 — Suit abates not in 
respect of claim admitted but only in 
respect of remaining claim 36 

- O. 22, R. 10 — Suit for arrears of 

rent by ostensible zamindar — Appeal 
from decision in suit preferred by same 
ostensible zamindar—Ostensible zamin* 
dar’s title being disputed by third party 
in different suit third person declared 
zamindar—Substitution of third person 
as appellant on record of appeal hold 
proper and vali d 51 (2 )a 

** O. 32, R. 3 —Court officials should 
nob be appointed as guardians 110c 

^ O. 32, R. 7 —Suit not pending on 
date of agreement to refer to arbitration 
Arbitration without Court’s leave is 
nob invalid 432c 

—O. 34, R. 1— Mort gagee should not 
raise controversy regarding title of 
third person 97a 

- O. 34, R. 6 —Plaintiff praying in 

plaint recovery personally in case sale 
proceeds are insufficient to moot amount 
duo to him — Preliminary decree passed 
in accordance with the prayer — If de¬ 
fendant doe3 not appeal against preli¬ 
minary decree, he cannot resist subse¬ 
quent application under O. 34, R. 6 

(FB) 378 

—O. 34, R. 6—Provisions of O. 34, 
R. 6, cannot be .invoked unless it is 
established that mortgaged property had 
been sold as contemplated by O. 34, 

R. 5 (2) (FB) 377 

O. 34, R. 6 — Proceedings under 
R. 6, are not governed by Transfer of 
Property Act, S. 52 935 

-O. 34. R. 6 —Secured creditor can 

obtain decree under O. 34, R. 6 and 
utilize it as proof of balanco — Ho can 
also proceed undor Provincial Insolvency 
Act (1920), S. 47 20b 

~ O. 34, R. 6 — R. 6 also applies to 
sale on charge 10a 

O. 34, R. 6—R. G is given effect to 
in decree form No. 4 in Appx. D 106 

O. 34, R. 6 Person aggrieved by 
provision in preliminary decree about 
personal decree must appeal against it 
within period of limitation 10c 




10 — Provision is im- 


Civil P. c. 

*-o. 34, R. 

perativo and applies to costs incurred 
before or after final decree 328 

41, R. 27—Additional evidence 
should be admitted only for doing jus¬ 
tice 1106 

-O. 41, Rr. 32 and 33 — Po wers of 

appellate Court laid down * 13c 


O. 43. R. 1 

Oudh Chief Court- 

-O. 47, R. 1 

Bench for benefit 
meet circumstances of particular case is 
not analogous to discovery of fresh evi¬ 
dence or manifest mistake and no review 


(u) — Alteration by 
Scope explained 3666 
-Deliberate order of 
of parties, in order to 


lies 


O. 47, R. 1 


— No 

granted simply because 
sion of law should have 


Sch. 2, Para. 3 


392a 

review can be 
different conclu- 
been arrived at 

3926 

Suit cannot bo 


said to bo pending by reason of possibi¬ 
lity of appeal within prescribed limita¬ 
tion period—There can be no reference 
to arbitration through Court 4326 

-Sch. 2, Para. 13 —Court cau make 

order as bo costs in absence of any pro¬ 
vision in award regarding costs 89a 

-Sch. 2, Para. 17 — Oudh Civil 

Rules of 1929, R. 289 (6) — Proceedings 
subsequent to award—Only one-fourth 
of pleader’s fee in case of suits decided 


on merits can be charged 

Contract 

-Construction—Final 


896 


terms of con- 
into and nob 

it 105a 


tract should be looked 
correspondence preceding 

Contract Act (b of 187 r 2) 

-S. 23—Composition of a compound- 

able offence does nob stifle prosecution 
and is nob illegal within S. 23 Crimi¬ 
nal P. C., S. 345 ~ 196 *> 

-S. 23— Court will not assist en¬ 
forcement of illogal contracts If parties 
to contract are in pari delicto Court 
will not help any one of them 196a 

-S. 25 (3)—Promise must constitute 

novation of contract independent!v of 


original debt 


287 d 


S. 37—Tender of amount loss than 
sum admitted to be due is not 

208a 

S. 55—Breach on defendants part 


— Plaintiff accepting performance at 
later date without, at the time, giving 
notice as contemplated by S. 55 — o 
suit for compensation for breach l 1 *-^^, 



11 


Subject Ikdex, 1930 Oudh 


Contract Act 

- S. 68 —Person borrowing money in 

bis personal capacity and not as guar¬ 
dian of minor—Mere statement in docu¬ 
ment that amount was borrowed to 
meet certain necessary expenses ‘on be¬ 
half of minor will not bind minor 299 
-S. 196 — Ratification and acquie¬ 
scence, when valid, explained 312a 

-S. 230—Contract entered into by 

agent for principal not undisclosed and 
incompetent to contract cannot be en¬ 
forced against agent personally 3126 

Cosharer 

-Lambardar is liable where question 

of interpretation of law is involved 319 
-“Adverse possession—Cosbarer seek¬ 
ing to prove adverse possession against 
other cosharer must prove denial of 
latter’s title by him and latter’s know¬ 
ledge of such denial 200 

-Liambardar—Suit for profits Pay¬ 
ments by managing cosharer made on 
behalf of estate must be taken in ac¬ 


count—Additional court-fee is not ne¬ 
cessary for the set-off 140a 

-Suit for profit by cosharer on ground 

that defendant realized in excess of his 
share does not lie whore plea is not 
substantiated i6 


Court-fees Act (7 of 1870) 

-S. 7 (5)—When relie for possession 

is consequential relief and principal re¬ 
lief is declaration court-fee is to be paid 
on valuation of plaint 368 

* -S. 7 (5)—When relief for posses¬ 

sion is consequential relief and princi¬ 
pal relief is declaration, court-fee is to 
be paid on valuation put in plaint 104a 

# -S. 7 (6)—Government revenue— 

Plots forming separate khata—Under¬ 
proprietary—Separately assessed with 
rent, which khata as a whole liable to 
pay to superior proprietor—They must 
be taken to be separately assessed with 
Government revenue for purpose of 
court-fee stamps 520 

S. 7 (ix) In appeals and cross-ob¬ 
jections from decrees in redemption and 
foreclosure suits future interest should 
not be taken into account while defcer- 
• mining court-fees 329 

- Sch. 1, Art. 1 —Sch. 1, Art. 1, 

governs written statement pleading set¬ 
off or counter-claim as regards maximum 

1406 

-*Sch. 1, Art. 11 —Money standing 

to credit of deceased in provident fund 


Court-fees Act 

is his asset liable to assessment under 

Sch. 1, Art. 11 (FB) 145a 

Criminal Procedure Code (5 of 
1898) 

-S. 4 (h) —Application to Court to 

take action under S. 107 or S. 145 with¬ 
out allegation of offence is not complaint 

500a 

- S. 110—In proceedings under S. 

110 instances of specific crimes are ad¬ 
missible, although they are not suppor¬ 
ted by evidence of such amount or value 
as would secure a conviction for sub¬ 
stantive offence 357a 

-S. 110—Scope — Isolated instance 

of violence of a young zamindar on 
which no report was made would not be 
a sufficient cause for taking action 

against him under S. 110 3576 

-S. 110—Belief of prosecution wit¬ 
nesses of accused being man of despe¬ 
rate and dangerous character based upon 
suspicion that accused committed crime 
and certain acts of oppression *— But 
Court holding suspicion nob proved and 
acts of violence only youthful frolics— 
Many other persons including accused s 
tenants deposing to his being peaceful 
citizen and gcol landlord—Court should 
not demand security 357c 

- S. 145 (1), (2), (8)—Molasses form 

produce of land and being subject to de¬ 
cay can be ordered to be sold 165 

-S. 162—Copies of Circle Inspector’s 

report as to statement of accused nob 
given to them as they were not reduced 
to writing—Accused are nob prejudiced 
by this but report should have been 
placed on record if accused so desired 

505c 

^ -S. 162—Oral statement made by 

any person to police officer during in¬ 
vestigation cannot be used for contra¬ 
dicting defence witness 60a 

- S. 164—Duty of Magistrate record¬ 
ing confession explained—Data or mate¬ 
rials necessary to form estimate as to 
voluntary nature of confession stated 

449a 

-S. 164—Statement made under- S. 

1G4 behind back of accused cannot be 
used against him, its only object being 
to get bold over witness 4066 

S. 190 (c) Magistrate acting under 
S. 190 (c) can take cognizance of offences 
under Ss. 352 and 447, Penal Code, even 
without complaint 5006 


S..307 Charge good 


12 

Criminal P. C. 

——S. 237 Charge under Penal Code, 
S. 397 Conviction under S. 4L2 is not 
improper 353a 

** —Parson tried for offence 

under S. 302, Penal Code, known and 
believed to have been committed by 
him—No evidence to prove his having 
taken part Conviction under Penal 
Code, S. 20L is not illegal 113c 

— • 269 (3) Failure to write sepa¬ 
rate judgment does not vitiate the trial 

57 

^_ Verdict of 

]uiy unanimous but Judge disagreeing— 

Juiys view not bad or impossible — 

High Court is unable to reverse verdict 

oUury 33 4( 2) 

o. 345 Determination of whether 
or not olTenco is compoundable depends 
on offence directly charged in complaint 

_ Q 196a 

o. 345 It is lawful to compound 
offence compoundable by law—Such 
composition does not stifle prosecution 
and is not illegal within Contract Act, 

A An 1965 

S. 493—Acq uittal on charge of dis¬ 
honest possession of property stolon in 
dacoity is do bar to prove that the ac¬ 
cused actually took part in the dacoity 

455c 

S. 423—Appeal should not 
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missed in default but should 
quired into 

S. 435—Code permits no 


be dis- 
be en- 

334(1) 

appeal 


against order under S. 478—Magistrate 
passing order not as criminal Court but 
as revenue Court—District Magistrate 
cannot interfere under S. 435 585 

^ “ S. 437—Dictum that further in¬ 
quiry after discharge is improper unless 
order of discharge is perverse doe 3 not 
apply to Magistrate acting as Court of 
inquiry 415a 

S. 437 Order of discharge by 
committing Magistrate set aside by Dis¬ 
trict Magistrate and case exclusively 
triable by Court of Session committed 
to Sessions—High Court will not inter¬ 
fere unless order of District Magistrate 
is unjustifiable 4155 

S. 439—Limitation Act, Art. 181 — 
Art. 181, Limitation Act, does not apply 
to application in revision—No time limit 
is placed on High Court’s power of re¬ 
vision—Civil P. C., S. 115 401a 

S. 439 Admission or non-admis- 


be made 

4015 

justified 
—Convic- 
Trespass 

2505 

members 


Criminal P. C. 

Court Applications must 
within reasonable time 

S. 439—Conviction not 

under law and fine arbitrary 
tion can be set aside—Cattle 
Act (L of 1871) 

S. 439 (5) Conviction of__ 

of Bar^ Association under Penal Code, 
S. 117 Revision application filed by 
Bar Association to invoke powers of 
High Court under S. 439 — Cl. 5 was 
held to be inapplicable 497 / 

Ss. 476 and 476-B—Proceedings 
under S. 476 should not be taken at in¬ 
stance of private individual unless it is 
in interests of State and conviction is 
reasonably certain 404a 

"S. 476—Proceedings under S. 476 
cannot be taken against person not 
party to proceeding ’ 4045 

S. 476—Officer making complaint 
under S. 476 should state evidence on 
which ho relies 404s 

S. 478—Revenue Court is not bar- 
rod from proceeding under S. 478 with 
regard to offence committed in muta¬ 
tion proceedings 58a 

--S. 478—Code permits no appeal 

against order under S. 478—Magistrate 
passing order not as criminal Court but 
as revenue Court District Magistrate 
cannot interfere under S. 435 585 

S. 533—Scope—S. 533 is intended 

primarily to cure a defect of form only 
and not one of substance 449c 

Criminal Trial 

-Identification of accused—‘Evidence 

of identification is admissible though its 
value is weakened subsequently 455c 
Proper recording of confession is of 
emo importance in criminal trials 

449 d 

-Duty of prosecution—Burden lies 

on prosecution to establish charge sub¬ 
stantially and beyond reasonable doubt 
—Suspicion is not sufficient 321a 

-Evidence—First information report 

by itself is not convincing 249a 

D 


supre 



Construction — Mortgage decree 

« • 


Mortgagors having defined shares in 
certain property—Auction-purchaser in 
execution of decree cannot got more 
than mortgagor’s share in property 
mortgaged 366a 

Execution—Compromise by way of 


sion ot application is in discretion of family arrangement granting one party 
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Decree 

allowance, incorporated in decree— 
Allowance was to be recovered periodi¬ 
cally in whatever manner person liked 
—No mention of execution proceeding 
—Allowance could be recovered by exe¬ 
cution 302 

Deed 

-Construction — Document called 

lease but on proper construction appear¬ 
ing to be sale—Court is not bound to 
hold it to be lease—Real nature of trans¬ 
action must be looked into—Acquie¬ 
scence by occupancy .tenant in illegal 
transfer does not affect his heir to get 
rights after his death—Adverse posses¬ 
sion 3006 

-Construction—Original bequest for 

life subsequently increased by deed of 
gift—In absence of evidence proving 
departure from previous intention and 
conferring absolute estate, estate does 
not become heritable 215 

Divorce Act (4 of 1869) 

- S. 19 (1) — Venereal disease in 

woman does not constitute impotency— 
( Obiter ) 83 

E 

Easements Act (5 of 1882) 

- **S. 13 (b)- —Necessity need not be 

absolute 508 

S. 59—Transferee of land is not 
bound to respect wish of his transferor 
to respect license in favour of third 
person—He can still withdraw it 203a 
Evidence 

-Persons not parties to mutation 

proceedings cannot be fastened with 
knowledge of it * 176 

Evidence Act (1 of 1872) 

S. 8—Subsequent conduct when re¬ 
levant as proof of guilt explained 324c 
“ ;S. 14 Evidence of previous con¬ 
viction, admissible aliunde, should not 
be excluded It is admissible to prove 
habit and association for conviction 
under Penal Code, S. 400 455d 

S. 21 (3) S. 21 (3) should be strictly 
construed 4416 

*"* S. 23 S. 23 does not cover case 
of letters merely because of the inscrip¬ 
tion “ without prejudice " 1056 

’ ’S, 24 Confession after being warn¬ 

ed—Accused is bound down by lang¬ 
uage of confession 3536 

* -S. 24—Confession not full—Court 

can reject portions that are false and 
deduce guilt 113a 

S. 30—Self-exculpatory statement 


Evidence Act 

—Confession—Admissibility against co¬ 
accused considered 502a 

- S. 30 —Retracted confession be¬ 
lieved to be true by Court is sufficient 
evidence for convicting person making 
it—Corroborative evidence is necessary 
only in case of co-accused 412a 

- S. 30—Retracted confession of ac¬ 
cused standing unrebutted and corro¬ 
borated sufficiently by material evi¬ 
dence is admissible and goes strongly 
against co-accused 4126 

-S. 30—Retracted confession of ac¬ 
cused when material for conviction of 
co-accused explained 353# 

^-S. 32—Deceased dying of inde¬ 

pendent malady after assault and hurt 
—Dying statement as to cause of death 
is not admissible in evidence against 
assaulter in trial under S. 324, I. P. C. 

2496 

- S. 35—Entry in guardianship cer¬ 
tificate is sufficient to prove age of per¬ 
sons 97c? 

- S. 92—Advancement—Presumption 

—Father born and living all his life in 
India but of European nationality 
and living in European style—There 
is presumption of advancement if father 
purchases land in his daughter’s 
name—Declaration by parent if con¬ 
temporaneous with purchase are admis¬ 
sible to prove that his intention was 
that purchase should enure for his 
benefit 441a 

- S. 92 (1) —In case of mutual mis¬ 
take either party can prove mistake in 
written contract—Specific Relief Act, 
S. 31 95 

-S. 103—Subsequent tenant alleging 

valid surrender by former tenant— 
Burden lies on him to prove that pos¬ 
session was given over — Oudh Rent 
Act, S. 20 69d 

S. 114—Person found in possession 
of stolen article soon after theft— 
Presumption is that he is thief 353c 
- S. 114, Ulus, (b) and S. 133—Con¬ 
viction on uncorroborated evidence is 
rarely justifiable and evidence in corro¬ 
boration must be independent testi- 

mop y llc - X7 353d 

D. no Wo estoppel arises against 
statute Sale of occupancy holding is 
absolutely void and plea of estoppel 
cannot be raised 300/* 

* S. 118 -Evidence by child should 

be accepted with caution 406 a 
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Evid ence Act 

-S. 133—It is not safe to convict on 

sol^ 1Tionv of accomplice un¬ 
less corroborated in material parti¬ 
culars by direct or circumstantial evi- 


d once 

Execution 

^-Hi ndu 

Debts—Son’s 


455/; 

law—Decree binding— 
liability—Decree against 
be challenged merely on 


father cannot 
ground of unconscionable rate of interest 

— Hindu law 234 

-Decree binding—Executing Court 

cannot go behind decree 195(2)6 

G 

General Clauses Act (10 of 1897) 

-S. 26—Conviction for abetment of 

offence execlnsively under Salt Act— 
S 26 is inapplicable 497c 

Guardians and Wards Act (8 of 
1890) 

-S. 17 — Right of married Shia 

woman couverted to Christianity to 
guardianship of her son under seven 
years—Welfare of minor is determining 
factor in appointing guardian 471 

H 

Hindu Law 

^ — Alienation — Father — Suit by 
mortgagee for possession on mortgage exe¬ 
cuted by father—Sons questioning mort¬ 
gage on ground of legaly necessit Ques¬ 
tion can be agitated in suit * (FB) 284 

-Alienation—Widow — Construction 

of temple and ghats by widow is con¬ 
ducive to spiritual benefit of deceased 
husband 8 soul 225a 

-Alienation by father—Person dis¬ 
puting consideration ought to prove 
that property is ancestral 396 

-Custom—Adoption—Custom of ad¬ 
option recorded silent on point of hus¬ 
band’s permission which ia sine qua non 
of validity of adoption—Entry cannot 
supersede general law 3396 

#-Debts — Son’s liability — Decree 

against father cannot bo challenged 

on ground of unconscionable 
interest — Execution—Decree 

234 


merely 
rate of 


binding 

-Debt—Father—Debt incurred on 

personal concern—Debt not binding on 
sons 85 

-Joint family—Suit on mortgage by 

manager of joint family property — 
Court has power to enquire into pro¬ 
priety of transaction as also question of 
rate of excessive interest, onus of pro¬ 
ving which lies on mortgagee 333 


Hindu Law . 7 

-Joint family — Presumption be¬ 
comes weaker in proportion to remote¬ 
ness from common ancestor 

-Joint family—Separation 

tials of—Division of interests 


184(2)a 

—Essen- 
and not 

18 4 (2/6 


of property is necessary 

-Joint family—There can be no joint 

family of two females 184 (2 )d 

-Joint family—Ancestral property—- 

There is no presumption about any pro¬ 
perty being ancestral 39a 

-Joint famii/—Father — Insolvency 

of—Where receiver suing for partition 
makes no provision for father’s debts 
separate shares of sons do not vest in 
receiver—Provl. Insol. Act, S. 28 36 

-Marriage — Gandharva form was 

lawful only among warrior tribe It is 
obsolete now 426a 

*-Partition—Reunion —D separated 

and subsequently reunited with his 
father —D dying in state of ireunion 
leaving behind father and separated 
whole brothers—Brothers succeed to 
property which fell to Us share at 
partition in preference to father 336 

-Partition—Mere entry in khewat 

recording members of Hindu family as 
cosharers does not prove separation so 
as to raise presumption under S. 44 
Onus is on members alleging separation 

—U. P. Land Revenue Act, S. 44 221a 

-Partibi on — Partition during life 

time of father at instance of son— 
Mother takes equally with sons 210 

- Reversioner — Transferee from 

Hindu widow cannot .plead T. P. Act, 
S. 41, againsfreversioner 

-Succession— While considering right 

of daughters and daughters son° in “ 
herit, entry in Wajibularz prohibiting 

inheritance in any case They ar ®_ 

eluded whether there aro sons or not 
In absence of collaterals however they 
succeed—Wajibularz 

- Succession— Daughtor.in-law is no 

heir either to her father-in-law or to 
her mother-in-law 

-Suocession—Sons All sons, ir¬ 
respective of separation, shou , 

equally to their father s self-acquired 

——Widow—Alienation Consent of^re- 

—w“”.-pS«£ »< •o “»- 

tract debts binding on her bus 
ostato discussed 
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Hindu Law 

#-Will —Presumption — 

presumed to be self-acquired 

-Will—Construct ion—Where legatee 

is to be owner of property without any 
coparceners, property is excluded 39 d 

Hindu Widows Remarriage Act (15 
of 1856) 

- S. 6 — Remarriage — Proof—Same 

rites and ceremonies as are necessary 
in first marriage should be proved to 
have been observed in remarriage 4266 

I 

Interest 

-Mortgage for a term of 60 years and 

with condition to take usufruct in part 
payment of interest—Mortgage money 
and balance of interest to carry interest 
at 12 per cent per annum—Subsequent 
deed of charge for a loan carrying inter¬ 
est at 24 per cent, per annum compound- 
able with Bix-monthly rests Term as 
to interest in mortgage held not to 
operate as clog but rate of interest in 
case of charge held unconscionable and 

penal 173 

Interpretation of Statutes 

-Intention of legislature is manda¬ 
tory 434(7 

-Prescriptions of Act relating to per¬ 
formance of duty by public officer is 
directory when no injustice is caused 

434 h 

-Jurisdiction conferred on tribunal 

of limited authority—Conditions and 
qualifications annexed to grant must be 
strictly construed 371a 

-Statutes of procedure do not create 

new rights or extinguish existing ones 

(FB)I486 

-Language should be examined and 

proper meaning ascertained uninfluenced 
by previous law or English law 20c 

J 

Jurisdiction 

-Suit partly cognizable by revenue 

Court and partly by civil Court—Civil 
Court must try whole case 69a 

—-Revenue Court's jurisdiction is limi¬ 

ted to suits brought by tenant on ground 
of illegal ejection—Suit wherein tenant 
alleged his dispossession by rival tenant, 
is excluded from operation of Oudh 
Rent Act, S. 108 (10) 696 

-Insolvency Court—Fact that insol¬ 
vent makes valid deed of trust does not 
oust jurisdiction of insolvency Court 

20 a 

-Civil and revenue Court—Suit by 


Jurisdiction 

reversioner for declaration that deed of 
relinquishment executed by mother of 
deceased occupancy tenant is not valid 
is not cognizable by civil Court 12 

-Civil and revenue Court—Suits for 

profits by cosharer must be instituted 
in revenue Court when plaintiff is re¬ 
corded as cosharer at time of suit 2a 

L 

Land Acquisition Act (1 of 1894) 

- S. 23—“Market value”—Meaning 

explained 223 

Landlord and Tenant 

-Adverse possession among co-owners 

— Co-owners and tenants-in-common 
need not be members of same family — 
Principle enunciated—Principle applies 
to transferees of co-owners also 475 
-“Town”—Mere inclusion in Munici¬ 
pality is no test as to whether an area 
is or is not a town 374a 

-Tenant acquiring agricultural hold¬ 
ing in zamindar’s village and also land 
for building house for residence cannot 
remove manure from one village to an¬ 
other 361 

-Cosharer —Lease by one or more of 

cosharers without joining others— 
Lessee taking possession—Cosharer not 
joined has no right to come and dispos¬ 
sess tenant by force and his act in doing 
so is that of a trespasser 318a 

-Pukhtidars in village who are not 

cosharers of patti cannot interfere with 
lease by cosharers of fields in that patti 

3186 

-Custom (Oudh)—Right to transfer 

site or construction standing on site— 
Burden of establishing title lies on per¬ 
son asserting title 235a 

-Ejectment—Tenant without trans¬ 
ferable right in site making endowment 
of same to third person—Endowment 
amounts to abandonment 235 d 

-‘Custom (Oudh)—Raiyat has no right 

of transferability of sites in villages in 
absence of contract or custom 235/ 

^-Tenant planting scattered trees— 

Unless transferable right to land exists 
right to transfer trees does not entitle 
transferee to more than timber of trees 

(FB) 212 

-Lease by thekadar—Loase is effec¬ 
tive only during period of theka 49(1)6 

Limitation Act (9 of 1908) 

-S. 5—Where amendment of decree 

suo motu by Court has no relation to 
the grounds upon which validity of 
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Limitation Act 

decree is challenged, appeal out of time 
should not ho allowed 463 

-S. 5—Memorandum of appeal filed 

in time—Deoree and judgment hied two 
days after expiry of limitation—Time 
could be extended 184(1) 

-S. 5—Counsel’s advice given with 

due care and attention but mistaken— 
Client thereupon acting in good faith 
misled and filed appeal after limitation 
—Court can admit appeal 49(2) 

-S. 12 (2)—“Requisite time,” mean¬ 
ing explained 369 

- S. 14 (as amended in 1922),—S. 14 

applies to proceedings under S. Ill, U. P. 
Land Revenue Act (1901)—But party 
displaying great carelessness is not en¬ 
titled to beneht of S. 14 64 

-S. 19—Acknowledgment must be 

made before expiration of period pres¬ 
cribed for suit „ 287 c 

- S. 19—Written statement in an¬ 
other suit, admitting rights of mort¬ 
gagee is sufficient acknowledgment 67 

-S. 19—Acknowledgment must be 

shown to have been made by party 
against whom right is claimed or by 
person through whom be derives title 56 
-S. 20—Money paid on general ac¬ 
count cannot be said to havo been paid 

for interest 2876 

- S. 20 —Receipt of rent relating to 

portion of mortgaged property saves 
limitation against entire property 1786 

- S. 22—Impleading necessary party 

which changes character of suit does 
not amount to correcting misdescription 
and S. 22 applies to such case 43a 

- S. 22 —Idol is necessary party when 

its title is challenged 436 

#- S. 28 — Adverse possession — 

Senior-most member of Mahomedan 
family managing family property by 
family custom when legal owner incom¬ 
petent to do so—His possession, though 
over 12 years, cannot be adverse to that 
of legal owner 5106 

- Art. 44—Condition precedent is 

that property must belong to ward 82 

- Arts. 49, 115 and 120 —A lent to 

B ornaments to be used in religious pro¬ 
cession— B lost them and A sued for 
recovery of ornaments—Art. 116 held 
to bo applicable and not Arts. 49 and 
120—Transaction was bailment 3956 

- Arts. 61, 102 and 120—Dispute 

regarding land between A and B — C ap¬ 
pointed to act as supurdar and required 


Limitation Act 

to pay wages of watchmen—Suit by G 
against A and B to recover money paid 
by him held to be governed by Art. 61 
or Art. L20 and not by Art. 102 4206 

Art. 85 “Mutual transaction,” 
meaning explained 287a 

Art. 102 Art. 102 applies only to 
suits for wages as such by persons en¬ 
titled to wages 420a 

-—Arts. 115 and 120—Art. 115 is 

residuary article for action ex contractu 
Art. 120 should not be invoked if any 
other article has application—Limita¬ 
tion Act, Art. 120 395c 

Arts. 120, 61 and 102 — Dispute 

regarding land between A and B — C ap¬ 
pointed to act as supurdar and required 
to pay wages of watchmen—Suit by C 
against A and B to recover money paid 
by him held to be governed by Art. 61, 
or Art. 120 and not by Art, 102 4206 

-Art. 120 — Art. 115 is residuary 

article for action ex contractu—Art. 120 
should not be invoked if any other arti¬ 
cle has application — Limitation Act, 

Arts. 115 and 120 395c 

- Art. 132 - - Co-mortgagor's suit for 

contribution — Time runs from date of 
actual payment of money to mortgagee 

260c 

- Art. 141 — Suit by reversioner — 

Limitation — Whore a widow is found 
to have been lawfully holding her hus¬ 
band’s estate for life, whether under a 
will or under the provisions of S. 22, 
Oudh Estates Act, no question df adverse 
possession arises and the suit for posses¬ 
sion by a reversioner is governed by 

Art. 141, Lim. Act 4816 

- Art. 141 — Suit by revorsioner of 

deceased proprietor challenging alien¬ 
ation made by widow.and mother hold¬ 
ing jointly with rights of survivorship 

—Art. 141 applies 339a 

- Art. 142 — Claimant must prove 

his possession within 12 years Inquiry 
into question of adverse possession is 

irrelevant 

- -Art. 144 — Suit for possession 

based on title — Suit is governed by Art. 

144, and if defendant sots up adverse 

possession burden is on him to m^® 
out his caso 

- Art. 144 — Mere planting of trees 

on another’s land does not amount o 
dispossession unless there .is d0DIft gQ 4 
right of owner 



17 


Subject Index, 1930 Oudh 


Limitation Act 
Art. 145 


Deposit 


not 


-- — r - does 

cover transaction of nature of "loan 

▲ 4JA 395a 

- Art, 148 —Conditions necessary for 

taking advantage of S. 6, Act 1 of 1869, 
explained 270a 

- Art. 178 —Award not made rule of 

Court within limitation period—Award 
does not become invalid—Award 51(1) 
"'Art. 181 —Art. 181, Lim Act, does 
nob apply to application in revision — 
No time limit is placed on High Court’s 
power of revision — Criminal P. C., S. 

439—Civil P. C., S. 115 401a 

Art. 182 (5) — Stop-in-aid of ex¬ 
ecution must bo taken while decree is 

alive 504 

Art. 182, Cl. (5) — Plaint by de¬ 
cree-holder to obtain declaration that 
property attached belongs to judgment- 
debtor in Court passing decree can bo 
treated as application to take step-in¬ 
aid of execution 468 

Lunacy Act (4 of 1912) 

S. 42 Attendance and examination 
before doctor is also contemplated 301 

M 

Mahomedan Law 

~ Gift — Seisin in case .of gift may 
either be actual or constructive—Gift is 
validated by oven constructive posses¬ 
sion when actual possession is nob pos- 
sible 71a 

Gift- Definite share in immovable 
property is soparate estate —- Pule of 
mushaa is inapplicable to such estate 

T • 715 

Itnainia School Alienation by aged 

though literate lady in favour of per¬ 
sons in closer communion — Court will 
protect her interest, and on her death of 
her heirs—If case under Tmamia law, in 
absence of justification for transfer, 
Court will set aside alionation — Parda- 
nashin lady 131 

— WaltC— Creation of— T „ tl.o absence 
of direct evidence of dedication it can 
be established by evidence of use) 245a 

--Wakf—Creation of — Evidence of 

user to present day is not necessary 

i t ... 2455 

\\akf once established is perma¬ 


nent 
# — 



c 


Wakf Alionation-Cemetery 


once established always remains so un¬ 
less land becomes unfit and cannot he 
alienated 243d 

Wakf Technically wakf means 
1930 Indexes (Oudh)—3 


Mahomedan Law 

dedication in perpetuity of some specific 
property for pious purpose—Proprietary 
rights of owner are divested— Usufruct 
alone can be applied for benefit of hu¬ 
man beings 32a 

Wakf—Want of dedication of pro¬ 
perty — Application of usufruct of pro¬ 
perty for upkeep of mosque does not 
constitute property as wakf 325 

Wakf.— Mere user is insufficient to 
prove dedication of property — Divesta- 
tion of property must be indicated 32; 

W ill by Sunni Mahomedan taluqdar 
in favour of his heirs — Validity dis- 
cusscd - 4817 

Minor 

Minor plaintiff must prove that lie 
became major within three years of suit 

97c 

Motor Vehicles Act (8 of 1914). 

S. 16 Oudh Government Buies, R. 
79— License form F” — "Ply” means 
ply for hire" 251 

Mussalman Wakf Act (42 of 1923) 

Charitable and Religious Trusts 
Act (14 of 1920)—Substantial portion of 
profits ear-marked for support and main¬ 
tenance of specified individuals — Rela¬ 
tions, of settlor—Remaining portion for 
public of Shia community—Wakf is nob 
wholly for public purposes and tho Acts 
are nob applicable 53 ( 2 ) 

S..2, Cl. (e) Applicability—Extent 
of, indicated ~ cenq 

N 

Negotiable Instruments Act (26 of 
1881) * 

S. 118 Suit on promissory . notes 

executed for big sum met with plea of 
execution during minority — Creditor, 
when possible to advance loan on good 
security, preferred bad one — Further 
creditor unable to explain why loan was 
not entered in accounts properly kept— 
Court is justified in holding against pre¬ 
sumption laid down in S. 118 1085 

o 

Oudh Civil Rules 

R. 68-Civil P.C., O. 17,R. 1 


• i • t ^ t . ' - - - - "Prin¬ 

ciple guiding Courts in awarding adjourn- 

mono costs enucoiatod 171/* 

“ u' 2 ® 9 . (5) and (8)~Full fee should 
bo allowed in case whore grant of let- 

tors of administration is asked for and 

opposed —Succession Act. S. 295 272 d 

Oudh Courts Act (4 of 1925) 

7 S, d 2 ,T No a PPeal lies from order 
under O. 43. R. 23. Civil P. C ., passe* 
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OiiJh Courts Act 

by single Judge in exorcise of appellate 
jurisdiction 195(1) 

Oudh Estates Act (1 of 1869) 

-S. 3 — Talukdari villages include 

villages awarded by settlement decree 

481c 

- S. 4 — Purchase of talukdari pro¬ 
perty by another talukdar in execution 
—Auction-purchaser has same rights as 
transferor 481/ 

- S. 8—Creation of legal title—What 

can create.illustrated 510c 

- Ss. 11 and 22 (7)—Intention—Alie¬ 
nation by widow of Hindu talukdar is 
not valid beyond her lifetime — Any 
pecuniary liability incurred by her can¬ 
not bo enforced against reversioner 225ft 

- Ss. 11 and 22 (7)—Widow of taluk¬ 
dar incurring debt for construction of 
temple for spiritual benefit of her hus¬ 
band — Creditor can enforce claim 
against non-talukdari property 225 d 
- S. 13-A — Where senior wife suc¬ 
ceeds in case of intestacy for her life¬ 
time only junior wife has remainder or 
reversion expectant on decease of senior 

wife 481/t 

- S. 14—Cancellation of deed of gift 

in respect of talukdari property—Effect 
discussed 48W 

- S. 14—Decree against talukdars ob¬ 
tained by testator’s predecessor and cer¬ 
tain others granting under-proprietary 
rights — On appeal by taluk far decree 
reversed—Persons other than testators 
predecessor preferring second appeal 
Decision of Court of first instance affir¬ 
med—Subsequently all persons includ¬ 
ing predecessors of testators recognized 
and recorded as under-proprietors—Fact 
not disputed in litigation between tes¬ 
tator’s predecessors and talukdars — 
Though predecessors of testator wer.e 
not parties to appeal the evidence was 
held sufficient to show their title as 
under-proprietor and bequest made by 
them was held valid 29ft 

- S. 15 — Purchase by non-talukdar 

in execution of decree against talukdar’s 
heir — Subsequent acquisition of the 
same by another heir of the talukdar in 
his own interest—Property so acquired 
ceases to be talukdari property 481c 

- S. 22 — Succession to talukdari 

estates discussed 481; 

Oudh Laws Act (18 of 1876) 

—-—Object of—Pre-emption is not to ex¬ 
clude* strangers 428c 


Oudh Laws Act 

-1 nterpretation 


Act i3 nob to be 


construed in the light of Mahomedan 
law as regards presumption or in the 
light of assumed intention of the legis¬ 
lature (FB) 274ft 

--Ss. 6 and 8 — Right and liability of 

pre-emption pass with property and cau 
be enforcel by or against the last ven¬ 
dee (FB) 274c 

-S. 9 — In absence of cosharers 

under-proprietors have right of pre¬ 
emption 428a 

-S. 9 —Suit by pre-emptor cannot 

be defeated on change of rights during 
pendency of suit 428ft 

-S. 9 — Whether mere purchase of 

the rights of superior proprietor ip30 
facto makes purchaser member of vil¬ 
lage community— Quaere 428i 

-S. 9 (2)—Pre-emptor claiming pre¬ 
ferential right under S. 9 (2) Oqus lies 
upon him to prove that he is cosharer 90a 

-S. 9 (3)—Mahal of many villages 

Inhabitants of mahals do not become 
members of one village community 
Members of one village community can¬ 
not therefore sue for pre-emption of 
whole mahal 428* 

-S. 9 (3)— Sale of under-proprietary 

interest in village to superior pro¬ 
prietor—Pre-emption claimed by under¬ 
proprietor — Both vendee and pre- 
emptor being members of village com¬ 
munity’ can claim equally' 

-S. 10—Vendee not 

date of sale—He cannot 


90ft 

cosharer at 

__ _ defeat pre- 

emption suit by acquiring position of 
cosharar during pendency of suit pro 
vided sush possession is 
from person entitled to 

S. 10 

-S. 10—Only persons 


not acquired 
notice under 

(FB) 274a 

entitled to 


proper notice on date of proposal sell 
are entitled to pre-empt (rB) 

-S. 10 — "Legitimate 

oSdhRen. Ac. (22 of 1886) ' 

_S. 20 — S. 20 is n )t exhaustive 

Relinquishment under private arra ° 6 j' 
moat between tenant and Undlord« 

possible—But in such r f llDt > u ' 9 ^“ 9 ” 

tenant must make actual surrender of 

—S 9 20-Evidence Act, S. 103-Sub- 

sequent tenant alleging valid f’ 0 ™’? 
by former tenant -Burden lies on bin 
to prove that possession was g v ^ 
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Oudh Rent Act 

- Sa. 21 and 131—S, 21 should be 

read with S, 131—Aotual physical pos¬ 
session is nofc necessary 422a 

-Sa. 21 and 131— K tenant of G — 

C treating holding as abandoned giving 
lease thereof to G—G sued K for re¬ 
covery of possession C had given 
notice to K and had entered the hold¬ 
ing—Conditions prescribed by S. 21 
held to be satisfied and lease to G was 

valid 4226 

- S. 21 — Notice under S. 21 — Act 

does not contemplate any proceedings 
for contesting notice other than suit 

under S. 108 (L0) 422c 

- Ss. 36, 37 and 53—Mortgage of 

simple tenancy holding is unlawful and 
mortgagor is entitled to possession on 
refund of consideration 206 

-S. 60—Ejectment—Notice of eject¬ 
ment not contested or upheld in unsuc¬ 
cessful proceedings — Tenancy 'deter¬ 
mines only when tenant surrenders pos¬ 
session or proceedings are taken under 

S. 60 202 

-S. 70—S. 70 applies to those ten¬ 
ants who have received “patta” 110a 

- S. 106—Transfer of interest by co¬ 
sharer and assignment of claim for past 
profits—Suit for profits by assignee is 
not cognizable by revenue Court 193& 

-S. 108—Essentials of suits to be 

cognizable by revenue Court enunciated 

193a 

-S. 108 (10)—Revenue Court’s juris¬ 
diction is limited to suits brought by 
tenant on ground of illegal ejection— 
Suit wherein tenant alleged hi9 dispos¬ 
session by rival tenants is exhausted by 
S. 108 (10) 696 

108 (14)—S. 108 (L4) refers to 
- suit by cosharer having definite sepa¬ 
rate share—Members of joint Hindu 
family cannot sue karta or other mem¬ 
bers for share of profits 2216 

S. 108 (15)—Liambardar’s charges 
should be allowed on total amount of 
collections 2086 

-S. 127—For action under S. 127 

person to be proceeded against must be 
in actual possession at institution of 
proceedings — His being in possession 
for portion of period of suit but not at 
its institution is not sufficient (FB) 281a 

-S. 127—S. 127 must be strictly 

construed (FB) 2816 

- S. 127 — Transferee of fractional 


Oudh Rent Act 

share in sir land cannot oust holder of 
same land who is in possession 168c 

-(as amended by Act 4 of 1921) 

-S. 127 — Scope — S. 127 embraces 

the case of a person who, though ori¬ 
ginally entered lawfully into possession 
of land but has unlawfully retained 
possession 166 

-S. 127—Tenant grove-holder con¬ 
tinues to occupy land on vanishing of 
grove—Provision in Wajibularz entitling 
tenant grove-holder to cultivate land on 
vanishing of grove at rent payable by 
surrounding tenants—Tenant is neither 
trespasser nor tenant under S. 127 144 

-S. 127—Position of transferee from 

lessor whose possession is unjustified is 
that of trespasser and suit for rent lies 
against him 42 

-Ss. 127 (1) and 108 (2)—Decree for 

arrears of rent and ejectment can be 
passed in cne and the same suit 49 (l)a 

P 

Pardanashin Lady 

-Alienation by aged though literate 

lady in favour of persons in closer com¬ 
munion—Court will protect her interest 
and on her death of her heirs—If case 
under Imamia law, in absence of justi¬ 
fication for transfer. Court will set 
a9ide alienation — Mahomedan law — 

Imamia School 131 

Penal Code (45 of 1860) 

-S. 5—Where there is special law, 

making particular act an offence and 
providing penalties, general law is in¬ 
applicable 497 d 

-S. 97—Right of private defence is 

not available to parties determined to 

fight 2526 

-Ss. 99, 103, 302 and 304—Right 

Qf killing offender found committing 
burglary given by S. 103 is subject to 
provisions of S. 99—Deceased beaten to 
death by lathi blow while found coming 
out of hole in wall after committing 
burglary—Aocused held guilty of offence 
under S. 304—S. 300, Excep. (2) held 
applicable, but accused held to have ex. 
ceeded right of private defence of pro¬ 
perty 408 

S. 107 Scope If no one commits 
an offenoe nobody else can be said to 
abet that offence 505a 

* -S. 117 — Salt Aot (1882), S. 9— 

Abetment of offence under Salt Act— 
Punishment prescribed under S. 9— 
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Penal Code 

Punislimant under Penal Code, S. 117, 
is illegal 497a 

S. 182 False report of dacoity by 
-1 Police proceeding on A's complaint 
bub piosecuting some persons under 
S. 326 who were acquitted—Prosecution 
and conviction of A under S. 182 —Con- 
viction held to he legal—Police held to 
he only person who could bake action 
and nob the Court 414 

^ S. 197—False affidavit sworn in 
by accused for supporting transfer ap¬ 
plication No protection is given to 
the accused 62 

—S. 201 Removing corpse of mur¬ 
dered man is causing disappearance of 
evidence of offence 1136 

S. 302—Woman of middle age ad¬ 
ministering arsenic must accept full 
responsibility of her action 5026 

S. 302—Conviction should not be 
based on probabilities and suspicions 

o 460a 

-S. 302—Prosecution witness found 
untruthful as bo greater part of evi¬ 
dence Accused should not be convicted 
on residue without corroboration 4606 
— S. 302 — Incident on moonless 
night—Identification evidence of alleged 
oyewitnesses disbelieved —- Only evi¬ 
dence of identification being dying 
deposition — Deceased not in position 
to make long statement — Declaration 
obtained as answers to leading ques¬ 
tions—Family of the deceased deliber¬ 
ately putting attack some hours back— 
Conviction was set aside 606 

-S. 304—Death duo to peritonitis 

from rupture which could nob bo con¬ 
nected with injuries—Offence under 
S. 304 cannot bo sustained 252a 

;-S. 342—Pol ico Sub-Inspector, while 

investigating offence, detaining person 
for asking some information—He does 
not commit any offence 5056 

S. 366—Person taking away girl 
below sixteen from lawful guardianship 
commits offence under S. 366 289 

S. 400—Nature of evidence neces¬ 
sary for conviction under S. 400 455a 

-S. 405—S. 405 covers any person 

who is in any manner entrusted with 
any property 401c 

*S. 408—Dishonesty is of essence— 
Duty of Court in oase 9 under S. 408 
stated _ 3216 

: “S. 409 Appropriation of money 

- rawn from Bank for payment of one 


Penal Code 

bill towards another bill of same firm 
does not amount to embezzlement 324a 
S. 409 Wrong account and wrong 
entry do not by themselves prove cri¬ 
minal breach of trust . 3246 

~ S. 482 —- Trade -mark used as dis¬ 
tinctive mark for over ten years—Firm 
using it acquires property in it so as to 
constitute deliberate and dishonest imi¬ 
tation offence under S. 482—Registra¬ 
tion of mark is immaterial 360a 

-S. 482 — Infringement of trade¬ 
mark Although criminal Court has dis¬ 
cretion bo stay its own hands and direct 
aggrieved party to establish his right 
in civil Court, aggrieved party cannot be 
compelled to seek his remedy in civil 
Court—Trade-mark 3606 

Possessory Title 

-Decree for possession can be given 

on the basis of possessory title but not 
against rightful owner 374$ 

-Not ripened by adverse possession 

cannot prevail against true title 

184(2)^ 

Practice 


-Appeal — Findings of fact where 

issue simple and depending upon credit 
of witness should not be disturbed by 
appellate Court 108a 

-Appeal — Facts in pleadings not 

altered—Party can contend for all legal 
consequences arising out of facts 54a 

-Appellate Court—Genuineness and 

truth of confession and fact of its being 
voluntary are within exclusive province 
of Court of Session and of High Court 
—Ready-made opinions of recording 
Magistrate without materials to prove 
independent opinion will not be accep- 
ted 4496 


-Court’s decision must rest not on 

suspicion but upon legal grounds 272a 

--New plea materially altering nature 

of suit caunot bo allowed to be put for¬ 
ward in second appeal 3896 

Pre emption 


-Waiver—Estoppel—Plea of estop* 

»el or waiver is open not to vendees 
lone, but also to rival pre-omptor who 
impleaded in suit .44# 

Docree for — Transfer of property 


iy decree-holder—Right of p rQ -onapfcioii 
3 not lost \S5{2)& 

-Pre-omptor challenging bona . tides 

)f price entered in saio deed Slig t 
ividence is sufficient to shift onus on 
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Pre-emption 

vendee to prove that price is not ficti¬ 
tious— But proof offered by pre-emptor 
must be relevant and admissible 101a 

-Price entered in sale deed higher 

than market value—Presumption is that 
it is fictitious 1016 

-Suit for—Claim decreed and amount 

ordered to be paid in Court — Amount 
paid with prayer not to be allowed to 
be withdrawn till result of appeal — 
Deposit is not conditional or invalid 13a 

-Suit for—Preliminary decree is not 

always necessary 136 

Provident Funds Act (19 of 1925) 

- S. 2 (c) — Widowed sister is not 

“‘dependant” (FB) 1456 

Provincial Insolvency Act (5 of 
1920) 

^-Ss. 4 and 53—S. 4 does not give 

cowers for annulment wider than S. 53 

*, 3146 

- S. 28—Hindu law—Joint family — 

Father—Insolvency of—Where receiver 
suing for partition makes no provision 
for father’s debts separate shares of sons 
do not vest in receiver 36 

-:S. 34—Transferee of property sub¬ 
jected to charge is person interested in 
payment of debt charged within mean¬ 
ing of S. 69, Contract Act, and such pay¬ 
ment is debt provable in insolvency 

266 

- Ss. 35, 43 and 30 — For failure to 

deposit costa of publication, order ad¬ 
judicating insolvent cannot be annulled 
—Remedy for costs is by Chief Court 
of Oadh Rules, R. 277 (3) 53(1) 

- S. 41—Failure to file talbana can- 

* 

«iot mean failure to apply for order of 

discharge 474a 

- S. 43 (1) — No date was fixed for 

hearing the application of discharge — 
Receiver filing application under S. 53— 
Application for discharge was to be 
heard after disposal of receiver’s appli¬ 
cation Order annulling adjudication 
and disposal of receiver’s application 
was simultaneous—Court was wrong in 
annulling the order of adjudication 

4746 

-S. 47—Secured creditor can obtain 

decree under O. 34, R. 6 and utilize as 
proof of balance—He can also proceed 
under Provincial Insolvency Act (1920), 

S. 47 -~ 206 

--Ss. 47 and 48 — Secured creditor 

whose dues exceed realizations can 
prove balance 20e 

m • * • f « • 


Provincial Insolvency Act 

- Ss. 47 (i) and 48 — Interest due 

after adjudication cannot be excluded 
from provable balance—S, 48 does not 
apply to secured creditors 2.0d 

- S. 53 — Release accompanied by 

mutation and transfer of possession is a 
transfer 314a 

Provincial Small Cause Courts Act 
(9 of 1887) 

^ -S. 17—Provisions are mandatory 

—But deposit may be made subsequently 
within period of limitation 1 

-S. 25—Powers under S. 25 being 

discretionary High Court should not 
interfere except in case of substantial 
injustice 420c 

-S. 35 (ii) — Suit for damages for 

timber of tree alleged to be removed 
illegally—Remover believing bona fide 
to be purchaser and hence entitled to 
do so—Suit is not removed from cogni¬ 
zance 317 

Public Gambling Act (3 of 1867) 

^ — Ss. 3 and 4—Dewali gambling is 
not an offence unless it is in contraven¬ 
tion of Gambling Act 403a 

** -S. 5—To issue gambling warrant 

to raid Louses where gambling goes on 
in Dewali is undesirable 4036 

- S. 13—“Public place” — Meaning 

explained 394 

R 

Record-of-Rights 

-Entry in Record-of-Rights as re¬ 
gards succession is prima facie sufficient 
evidence 310a 

S 

Salt Act (12 of 1882) 

-Doing anything contravening Salt 

Act or rule thereunder or abetment of 
such an Act is not separate offence 
under Penal Code, S. 40 4976 

* -S. 9—Abetment of offence under 

• Salt Act—Punishment prescribed under 
S. 9 — Punishment under Ponal Code, 
S. 117, is illegal—Penal Code, S. 117 

497a 

-S. 9 — S. 9 prescribes punishments 

for all kinds of offences under Sait Act 

497<? 

Specific Relief Act (1 of 1877) 

-S. 31—1 n case of mutual mistake 

either party can x>rove mistake in writ¬ 
ten contract—Evidence Act, S. 92 (i) 95 

S. 42 More failure to prove pos¬ 
session does nob bar suit under S. 42— 
Defendant must be shown to bo in pos¬ 
session 441a 
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Stamp Act (2 of 1899) 

- Art. 5—Entry of interest payable 

in future i3 within Art. 5 194 

Succession Act (39 of 1925), 

-“S. 295—Court cannot go into ques¬ 
tions ot title to which letters of ad¬ 
ministration refer 272 c 

- S. 295 —Rule 289 (5) and (8)—Full 

fee should be allowed in case where 
grant of letters of administration is 
asked for and opposed — Oudh Civil 
Rules 272 d 

-S. 299—Appeal is competent irres¬ 
pective of whether order is passed in 
interlocutory proceedings cr is final 
order 424a 

-S. 299 — Court cannot make or 

cause to be made extensive, detailed and 
minute enquiries as regards correctness 
or otherwise of accounts and inventories 
—Object of accounts and inventories 

stated 4246 

T 

Trade-mark 

-Infringement of trade-mark — Al¬ 
though criminal Court ha3 discretion to 
stay its own hands and direct aggrieved 
party to establish his right in civil 
Court, aggrieved party cannot be com¬ 
pelled to seek his remedy in civil Court 

—Penal Code, S. 482 3606 

Transfer of Property Act (4 of 
1882) 

- Ss. 3 and 6 (e) —Claim for interest 

by way of damages is not actionable 
claim, but is mere right to sue which 
cannot be transferred 88 

- Ss. 6 (e) and 3—Claim for interest 

by way of damages is not actionable 
claim, but is mere right to sue which 
cannot be transferred 88 

-S. 21 — Conditional sale deed of 

share in X in favour of A —Mortgage 
by conditional sale containing condi¬ 
tion that on happening of certain events 
share in village Y could be foreclosed — 
Same share in village Y passing by an¬ 
other conditional sale deed in favour of 
G who foreclosed it— A bringing fore¬ 
closure suit on share in Y — Share in Y 
held to have vested in mortgagor but 
G's claim being prior, A had no right 
of foreclosure—Transfer of Property 
Act, S. 67 129 

’S. 41 — Transferee from Hindu 
widow cannot plead S. 41 against rever¬ 
sioner 184 (2)/ 

-s. 41 —U. P. Hand Revenue Act, 
S. 40—Mutation in favour of widow of 


Transfer of Property Act 

last male holder directing husband'^ 
reversioners to seek redress in civil 
Court Widow does not become osten¬ 
sible owner within T. P. Act, S. 41 

184(2 )g 

5. 51—Trespasser building or ex¬ 
pending money on*land does not acquire- 
any right to prevent proprietor from 
ejecting him 235^ 

-S. 52—Active prosecution continues 

in execution proceedings 362a 

-S. 52—Proceedings under R. 6 are 

not governed by T. P. Act, S. 52— 
Civil P. C., O. 34, R. 6 936 

-S. 53—Preference given to one set 

of creditors as against another set does 
not come under S. 53 93a 

-S. 54—Agreement to finance liti¬ 
gation, though described as a sale deed 
is not really a sale 481 k 

-S. 58 (c)—Sale or mortgage—Deed 

held to be sale with power to repur¬ 
chase 6 


-S. 60—Mortgage for term of fifty 

years and with condition to take usu¬ 
fruct in part payment of interest—Mort¬ 
gage money and balance of interest to 
carry interest at 12 per cent per annum 
—Subsequent deed of charge for loan car¬ 
rying interest at 24 per cent per annum 
compoundable with six-monthly rests— 
Term as to interest in mortgage held 
not to operate as clog but rate of inter¬ 
est in case of charge held unconscion¬ 
able and penal—Interest 173 

-S. 67—Conditional sale deed of 

share in X in favour of A —Mortgage 


by conditional sale containing condition 
that on happening of certain events share 
in village Y could be foreclosed Same 
share in* village Y passed by another con¬ 
ditional sale deed in favour of G who 
foreclosed it, A bringing foreclosure snit 
on share in Y —Share in Y held to have 
vested in mortgagor but G’s claim being 
prior, A had no right of foreclosure 

T. P’ Act, S. 21 } 2 f 

- S. 68—Land mortgaged acquired 

under Land Acquisition Act and com¬ 
pensation deposited—Deposit 

security in new form 2 

-S. 72—Usufructuary mortgage of 

house—House in precarious condition 
and deed authorizing mortgagee to re¬ 
build it if it fell in the rains—House 
falling and mortgagee rebuilding former 
katcha house puooa but of same fize ~ 
Mortgagee is entitled to rebuild it in 
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‘Transfer of Property Act 

manner he did and must be allowed to 
recover reasonable costs of improve¬ 
ments 337 

-S. 74—Mortgage by A to B —Sale 

of same property to C who paid B’s 
mortgage out of consideration—Property 
already attaohel under previous claim 
by D and purchased by him in execution 
—Suit by C for refund of amount paid to 
B — C held to have been subrogated to 
rights of B , his remedy being to enforce 
payment against property covered by 
mortgage— Mortgage being considera¬ 
tion for payment, held there was no 
failure of consideration and no suit for 
refund would lie as C had suffered no 

loss 397 

-S. 74 — Purchaser of portion of 

mortgaged property paying off prior 
encumbrance is entitled to stand in 
the place of vendor 178a 

-S. 82—Contribution—Several pro¬ 
perties belonging to several owners mort¬ 
gaged to secure one debt—Entire debt 
paid by one mortgagor—He is entitled 
to charge under S. 100—Purchaser of 
portion of such property also is liable 
rateably—T. P. Act, S. 100 260a 

-S. 82—Contribution, charge in res¬ 
pect of, exists even where co-mortgagor 
pays in excess of his share though not 
entire amount secured 260 b 

-S. 82—Contribution—Right exists 

even where co-mortgagor who paid off 
debt has lo3t all property 260c 

-S. 82—Voluntary payment by co¬ 
mortgagor does not affect doctrine of 
contribution 260d 

^ ~~S. 91—Reversioner has no right 
of redemption during lifetime of Hindu 
widow apart from any case of waste or 
necessity for preservation of property 

294 

S. 98—Where failure to pay inter¬ 
est ^ gives rise to cause of action suit 
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* A. I. R. 1930 Oudh 1 

Stuart, C. J, 

Na rain —Plaintiff—Applicant. 

v. 

Pudan —Defendant—Opposite Party. 

Civil Revn. Appln. No. 40 of 1029, 
Decided on 29th August 1929, against 
order of Munsif, North Unao, D/- Sth 
July 1929. 

^ Provincial Small Cause Courts Act, S. 17 

Provisions are mandatory— But deposit 
may be made subsequently within period of 
limitation. 

Tho provisions of S. 17 are mandatory. But 
if an application under S. 17 is filed without 
security and is subsequently completed within 
tho time prescribed by the law of limitation for 
making tho application by tho deposit of tho 
decretal amount or filing of security tho appli¬ 
cant has a right to havo his application hoard 
merits : 32 Cal. 339 and 43 Mad. 579, Bel. on. ; 
A. I. R. 192G Oudh 544 and 2 \ All. 470, Ref. 

[P 2 C 1] 

D. K. Seth and Narayan Lai —for 
Applicant 

R. D. Sinlia —for Opposite Party. 

Judgment. —Tho question raised in 
this application is of importance. The 
application is under S. 25, Provincial 
Small Cause Courts Act of 1887. Tho 
facts are these: Narain obtained a decree 
against Pudan on 4th February 1929. 
This was an ex parte decree passed by a 
Coin t of Small Causes. It has been 
found as a fact that Pudan did not re¬ 
ceive any information as to the passing 
of this decree against him until 12th 
April 1929. On 19th April Pudan pre¬ 
sented an application to the Small Cause 
Court passing tho decree for tho setting 
aside of the ex parte decree. The appli¬ 
cation was dated 17th April 1929, hut 
presented two days later. The Small 

1930 0/1 & 2 


Cause Court Judge in view of the provi¬ 
sions of S. 17, Provincial Small Cause 
Courts Act, refused to entertain the ap¬ 
plication, as neither the amount due 
under the decree had been deposited in 
the Court nor had security been tendered 
and the application remained without 
orders. On 25th April 1929 Pudan 
deposited the decretal amount and tho 
application was then registered for tho 
first time. The period of limitation for 
the setting aside of tho ex parte decree 
on these facts did not expire till 12th 
May 1929. The Small Cause Court Judge 
lias set the decree aside and the present 
application requests that his order he 
reversed, on the ground that inasmuch 
as the decretal amount was not deposited 
on 19th April 1929, the application for 
setting aside the ex parte decree failed 
automatically on that date. The view 
that the provisions of S. 17, Provincial 
Small Cause Courts Act, allow the Court 
discretion to admit an application in 
which neither tho decretal amount is 
deposited nor security is tendered was 
taken at one fcimo by the Judicial Com¬ 
missioner’s Court of Oudh and by tho 
High Court of Madras. But in the deci¬ 
sion in Dunia Din v. Farzand Husain 
(L), I accepted as against that view, tho 
view taken in Jagannath v. Chet Ram 
(2), in which it was laid down that tho 
deposit of the decretal amount or the 
furnishing of security is a condition pre¬ 
cedent to tho entertaining of an applica¬ 
tion to set asido an ex parte decree passed 
by a Small Cause Court under tho Pro¬ 
vincial Small Causo Courts Act and that 

1) A. I. R. 192G Oudh 544. 

2) [1935] 28 All. 470=3 A. Li. J. 318=(190G) 
A. W. N. 93. 
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Lachhman Prasad 

the provisions of S. 17 are mandatory. 
It is to be noted that the Madras High 
Court no longer accepts the former view. 
A Pull Bench of the Madras High Court 
decided in Assan Mohammad Sahib v. 
M. E. Rahim Sahib (3), that the provi¬ 
sions of S. 17 as to the deposit of the 
decretal amount are mandatory. 1 again 
find that the provisions are mandatory. 
But this does not determine the matter. 
It is to be noted that in the decision in 
Jagannath v. Chet Ram (2), the deposit 
was not made until the application was 
beyond time, and the Bench of the 
Allahabad High Court which decided 
that application cannot be taken as going 
further than saying that when a decretal 
amount is deposited after the time for 
filing an application for setting aside the 
decree has expired the application must 
fall. It is to be noted that in my deci¬ 
sion in Dunia Din v. Farzand Husai?i 
(1), the money was also not deposited 
until the period for making the applica¬ 
tion had expired. In Jcun Mvchi v. 
Budhiram Muclii (4), a Bench of the 
Calcutta High Court while holding the 
view that the provisions of S. 17 were 
mandatory laid down that if an applica¬ 
tion under S. 17 was filed without secu¬ 
rity and was subsequently completed 
within the time prescribed by the law 
of limitation for making the application 
by the deposit of the decretal amount or 
filing of security, the applicant had a 
right to have his application heard on 
the merits. That view was followed by 
the Full Bench of the Madras High Court 
in the decision in Hasan Mahomed Sahib 
v. M.E. Rahim Sahib (3), to which I 
have already referred. They laid down: 

“ But the doposit of the decretal amount may 
be made or the secuiity given within the period 
proscribed by the law of limitation.'* 

Now here not only was the amount 
deposited within the period prescribed 
by the law of limitation but it appears 
to me further that no actual application 
was made until 2dth April 1929, the date 
on which amount was deposited for the 
Court had refused to register the pre¬ 
vious application as it was not accom- 
ipanied by a deposit. I am in agreement 
(with the Madras and Calcutta decisions 
|to which I have referred. Apart from 
that in this individual case I take it that 
po a ctual application can be considered 

(3) [1020] 43 Mad. 679=38 M. L. J. 539=55 
I. C. 977=(1920) M. W. N. 376. 

(4) [1906] 32 Cal. 339=1 C. L. J. 43. 
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to have com3 into existence until 25th 
April 1929. I, therefore, consider that 
the learned Judge of the Small Causo 
Court arrived at a correct conclusion on 
this point. 1 do not propose to interfere 
with his order on any of the points 
raised before him. I, therefore, dismiss 
this application With costs. The order 
of stay is discharged. 

R.M./r.K. Application dismissed . 
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Raza and Pullan, JJ. 

Lachhman Prasad —Applicant. 

v. 

" Raghubar Dayal and others — Oppo¬ 
site Parties. 

Application No. 50 of 1928, Decided on 
7th February 1929, against order of Sub- 
Judge, Malihabad, Lucknow, D - 3rd 
September 1928. 

(a) Jurisdiction—Civil and revenue Court 
— Suits for profits by cosharer must be in* 
stituted in revenue Court when plaintiff is 
recorded as cosharer at time of suit. 

A suit for profits by a cosliarer must bo in¬ 
stituted in a revenue Court if the plaintiff is at 
the time of the suit recorded as a cosharer. The 
plaintiff need not be recorded as a cosharor dar¬ 
ing the whole of the period to which tho suit 
rolates. It is sufficient that tho name was re¬ 
corded at the time when the suit was brought. 
Such a suit does not fall within tho jurisdic¬ 
tion of a civil Court simply becauso tho plaintiff 
has not been a cosharer for the whole of tho 
period for which he claimod profits : 12 O. C. 

13, Rel. on. [P 3 C 1] 

(b) Civil P. c., o. 7, R. 10 — Appellate 

Court dismissing appeal cannot be said to 
have failed to exercise its jurisdiction when 
it is the only course open to it—Civil P. C. 

S 115. ' * * 

Whero tho Munsif rightly returns a plaint to 
bo presented to a revenue Court and the plain¬ 
tiff appeals, the only course op3n for tlio appol- 
lato Court, if it holds that the Munsif is right, 
is to dismiss the appeal. It cannot be said in 
such case that the appellate Court fails to exer¬ 
cise its jurisdiction rightly when it dismisses 
the appoal: A.I.It. 1926 All. 58 lifl. on.[P 3 C 1] 

Naziruddin and llakimuddin f° l * 
Applicant. 

R. B. Lai —for Opposite Party 1. 

Judgment.—This is an application in 
revision of an order of the Additional 
Subordinate Judge of Lucknow uphold¬ 
ing tho order of the Munsif, South 
Unao, returning the pl.aint for presenta¬ 
tion to the proper Court, that is, the ie- 
venue Court. This suit was one for pio* 
fits, hut the plaintiffs alleged that it fo 1 
within the jurisdiction of the ci\ il Comb 
because they had not been coshaieis 
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during the whole period for which they 
'claimed profits. They sued as the heirs 
of their father, who was a cosharer un¬ 
til the year 1332 Fasli. This question 
was decided long ago in Balgovi nd v. 
Gajadhar (1) and it was decided against 
the plaintiff. The plaintiff need not be 
ire corded as a cosharer during the whole 
'period to which the suit relates. It is 
(Sutlieient that the name was recorded at 
the time when the suit was brought. 
.The plaintiffs were recorded as cosharers 
when the suit was brought and they 
were therefore hound to sue for profits in 
a revenue Court. The Subordinate Judge, 
who hoard the case in appeal, agreed 
jwith the Munsif and dismissed the ap¬ 
peal. In our opinion he could do no 
more. There was no decision of the 
case and no finding on the facts. 

Consequently it was impossible for 
him to dispose of the appeal himself on 
its merits as though the suit had been 
instituted in the right Court, under 
S. 124 (c), Oudh Rent Act. If he held 
that the Munsif was right and the case 
could not bo heard by the Munsif but 
•only by the revenue Court, the only 
course open to the Subordinate Judge 
was to dismiss the appeal. It certainly 
•cannot bo said that the Subordinate 
.Judge to whom the appeal had been 
transferred by the District Judge failed 
[to exercise his jurisdiction rightly when 
(he passed the order dismissing the ap¬ 
peal. This was the view taken by the 
Allahabad High Court in a similar mat¬ 
ter in the case of Bisheshar Prasad v. 

'Rayhubir (2). I n our opinion the order 
of tiie Court below was correct and the 
order of the Munsif was also correct. 
The case was clearly cognizable in the 
revenue Court and could not lie tried by 

the Munsif. We reject this application 
'with costs. 

R.M./r.k. Application rejected. 

* (1) [1009j 12 O.C. 13=1 l.C. IT. 

(•2) A.I.R. 102G All. 58=48 All. 1G8. 
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Stuart, C. J., and Raza, J. 

Radhey Shiam —P1 aintiff — Appellant. 

v. 

Holiammad Nasir Khan and another 
—Defendants—Respondents. 

Second Appeal No. 4G2 of 1928, De¬ 
cided on 12th August 1929, against de¬ 
cree of Third Addl. Dist. Judge, Luck- 
mow, D/- 19th October 1928. 
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(a) Civil P. C., O 22, R. 3 — Plaintiff 
dying in course of suit — Portion of claim ad¬ 
mitted—Order should be passed under O. 22, 
R. 3 and not under Civil P. C., O. 9, R. 9. 

Where tho plaintiff dies while the suit in still 
pending and the Court is ignorant of his death, 
it should not proceed to dismiss the suit under 
provisions of O. 9, R. 9, when a portion of the 
claim is admitted by the defendant such an 
order is on the face of it wrong. The correct 
order in such a case is one under O. 22, R. 3 
After allowing time for „he representative of 
the plaintiff to make an application, the suit 
should be directed to abate. [P 5 C 1J 

* (b) Civil P. C., O. 22, R. 9 — Suit 

abates not in respect of claim admitted but 
only in respect of remaining claim. 

Where the defendant admits a portion of the 
claim the cause of action as to that portion dis¬ 
appears. The suit abates in respect of the re¬ 
maining causo of action only. It does not 
abate in respect of the portion of claim ad¬ 
mitted and fresh suit in respect of that portion 
and on other cause of action is not barred. The 
fact that the suit was wrongly dismissed under 
O. 9, R. 8 which had no application does not 
affect the merits of the casj : 35 All. 831 
(P. C.), Rel. on. [P 5 C 1, 2J 

Ali Zah ccr. Rad ha Krishna and S alien 
Roy —for Appellant*. 

3/. 1 Vasim, Nazi rudd i)i and Habib 
Ali Khan — for Respondents. 

Judgment. — In order to appreciate 
the points in dispute in this second ap¬ 
peal it is necessary to go hack several 
years. A certain Mohammad Bakhsli 
who was a Darogha in tho Lucknow 
Cantonment died on Gth October 1908. 
In 1913 Fazilatunnissa, who claimed to 
bo the widow of Mohammad Bakhsh, 
sued a woman called Sitala and her four 
sons Mohammad Wazir Khan alias Na- 
wab, Mohammad Amir Khan alias Nann- 
hey, Mohammad Munir Khan alias Mun- 
ney and Mohammad Nasir Khan alias, 
Chunney for a one-eighth share in the 
property of the deceased Mohammad 
Bakhsh. She stated that she as widow 
and her daughter Wazirunnissa were the 
sole heirs in tho property of the decea¬ 
sed, she being entitled under the law to 
a one-eighth share and her daughter 
being entitled to seven-eighths. As her 
daughter refused to join her in the claim 
she made her a defendant. Tho claim 
was directly against Sitala and tho four 
other male defendants. 

It was alleged by the plaintiff that 
Sitala was the mistress of Mohammad 
Bakhsli and that the four male defen¬ 
dants were his illegitimate sons by her 
and that they had obtained possession of 
the property of Mohammad Bakhsh after 
his death. The property consisted of 
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certain houses and shops. The Munsif 
who decided the case found that Faziiat- 
unnissa was the wedded wife of Mo¬ 
hammad Bakhsh and Wazirunnissa was 
his legitimate daughter, that Sitala who 
was Tambolin and a Hindu by caste was 
the mistress of Mohammad Bakhsh and 
that Wazir Khan, Amir Khan, Munir 
Khan and Nazir Khan were his illegiti¬ 
mate sons by her. He decreed Fazilat- 
unnissa a one-eighth share in all property 
except live shops 1037/1, 1037/2, 1037/3, 
1037/4 and 1037/5 which ho found had 
been built by the defendant Wazir Khan 
and which were the property of the said 
W azir Khan. An appeal was filed to the 
District Judge who upheld the decision 
of the Munsif and an appeal was filed to 
the Court of the Judicial Commissioner. 
The appeal was dismissed and the decree 
was maintained. The date of the deci¬ 
sion of the appeal in - the Judicial Com¬ 
missioners Court was 29th May 191G. It 
was thus found on that date that Wazir 
Khan, Amir Khan, Munir Khan and 
Nazir Khan were the illegitimate sons of 
Mohammad Bakhsh and as such were not 
entitled to any share in the property of 
Mohammad Bakhsh but that the shops 
already mentioned were not the property 
of Mohammad Bakhsh and were the pro¬ 
perty of Wazir Khan. 

After tho decision of this suit the par¬ 
ties appear to have entered into friendly 
negotiations for we find that Sitala and 
her sons tirst bought out Fazilatunnissa 
and then bought out Wazirunnissa. 
These negotiations did not affect tho live 
shops in question. Wazir Khan was ap¬ 
parently afterwards absent from Luck¬ 
now possibly being on service during tho 
War. He was in the Army. It is not, 
however, clear whether he was on active 
service or not. The next material inci¬ 
dents are these : In 1922 Wazir Khan 
who had then returned to Lucknow filed 
two suits in the Small Cause Court. One 
was for rent against two persons, who ho 
alleged were tho tenants of 1037/4 which 
he had sold in November 1921, from 
November 1920, to tho date of sale and 
subsequently of shop 1037/3 from tho 
date of sale to April 1922. Tho other 
was against another tenant for tho rent 
of shop 1037/1 from April 1920 to Feb¬ 
ruary 1922, and for tho rent of 1037/3 
from February 1922 to April 1922. There 
appears to bo a clash of datos but tho 
fact is not material. Those suits wore 


filed in the Small Cause Court. The 
alleged tenants replied that they had 
already paid the rents to Mohammad 
Nasir Khan, Mohammad Wazir Khan’s 
brother. Mohammad Nasir Khan was 
joined as co-defendant and tho names of 
tlie original defendants were struck out. 

An addition was made to the plaints 
under which the plaintiff asked for a de¬ 
claration in the first suit that Moham¬ 
mad Nazir Khan had nothing to do with 
No. 1037/3 and in tho second suit for a 
declaration that he had nothing to do 
with No. 1037. The addition of this re¬ 
lief removed the suits from the jurisdic¬ 
tion of the Small Cause Court and the 


hearing was transferred to the Court of 
the Munsif, Havali. Lucknow. Moham¬ 
mad Nasir Khan filed a written state¬ 
ment. In this it was asserted that the 
shops 1037/1 to 1037/5 were the property 
not of Wazir Khan but of Mohammad 
Bakhsh. If this were the case neither 
Wazir Khan nor Nasir Khan would have 
had any interest in the shops, for on the 
finding in the previous case they were 
the illegitimate sons of Mohammad 
Bakhsh. On this allegation Nasir Khan 
claimed one-fourth of the shops 1037/1 
to 1037/5. The woman Sitala his mother, 
(whom he called her Nurjahan) according 
to his allegation died in 1919 and thus 
the four sons had succeeded to a quarter 
each. But with regard to shop 1037/C 
which as far as we can gather does not 
appear in the previous litigation he as¬ 
serted that he and Wazir Khan had con¬ 
structed this shop from their joint funds. 

The Munsif framed five issues : 

1 Wore tho shops in quostion built by olio 

plaintiff as alleged and ‘do they belong exclu¬ 
sively to him ? . 

2. (a) Aro the shops in question tho proport} 

of Parogha Mohammad Bakhsh ns alleged 

(b) If so what is tho plaintiff s share in 

1 3 . What amount is duo to tho plaintiff from 

tho defendant ? . ., , . 

4. To what relief if any is tho plain.ill en¬ 
titled ? . 

5. Is this suit for declaration no, main 

tamable as alloged in *para. 1C of the written 

statoment ? . - . 

The written statement mentioned in 

the fifth issue is not before us. Theie- 
was no decision on tho moiit>. in fc 
two suits. On 17th April 1923 Wazir 

Khan executed a deed of , sale 
1037/1, 1037/2, 1037/3 and 1037/C m 
favour of a certain .Mohammad Mend*- 
Under this transfer Mohammad Mehdi 
obtained no right to colleot airea ■s 
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rent. He could not under this deed 
have obtained any decrees for rent in 
respect of the two suits already hied. 
Wazir Khan died on 30th July 1923, 
while the suits were still pending. Nasir 
Khan was present in Court on a later 
date. He did not bring the fact of his 
brother's death to the notice of tho 
•Court. The Court being in ignorance of 
Wazir Khan’s death proceeded to dis¬ 
miss tho suits on 13th August 1923, under 
jthe provisions of O. 9, R. 9, Civil P. C. 
This order was on the face of it wrong, 
as Nasir Khan had admitted a portion of 
it he claim. The correct order should 
;havo been an order under O. 22, R. 3. 
|After allowing time for tho representa¬ 
tives of Wazir of Khan to make an applica¬ 
tion, tho suit should have been directed 

j 

•to abate. Mohammad Mohdi transferred 
his rights under the sale deed to the pre¬ 
sent plaintiff Radhey Shiam on 13th 
August 1925. Radhoy Shiam instituted 
the suit out of which this present appeal 
arises against Nasir Khan and others for 
possession of shops 1037/1, 1037/2,1037/3, 
1037/C and mesne profits aud fourth 
share in certain other property which he 
had acquired. The learned Subordinate 
Judge of Mohanlalganj decreed his claim 
to one-fourth of the whole property. 

Radhey Shiam appealed to the District 
Judge only against that portion of the 
decree dismissing his suit in respect of 
three-fourths of the shares in 1037/1, 
1037/2, 1037/3 and a half share of 1037/C. 
Nasir Khan filed a cross objection assert¬ 
ing that the whole suit in respect to 
shops 1037/1, 1037/2, 1037/3 and 1037/C 
was barred under the provisions of O. 
22, R. 9. The learned Additional Dis¬ 
trict Judge, who decided the appeal, al¬ 
lowed the cross objections and as a re¬ 
sult dismissed Radhey Shiam’s appeal, 
lie appeals here. The first point to be 
considered is how far was the order of 
dismissal justified. 

Wo have to look again at the two 
suits liled in the Munsif’s Court by 
Wazir Khan. These suits must be taken 
to have abated under the provisions of O. 
22, R. 9 and Wazir Khan’s representatives 
are under that rule precluded from bring¬ 
ing a fresh suit on the same cause of ac¬ 
tion. But docs this defeat the plaintiff 
altogether ? It does not altogether de¬ 
feat him. In those suits Wazir Khan 
had applied for two reliefs. He applied 
Aoi* a relief for rent. The cause of action 


in respect of rent in those suits is not 
the cause of action in these suits. Ho 
further applied for a declaration against 
his brother Nasir Khan that his brother 
had no right or title in shops Nos. 1037. 
Nasir Khan in reply said that he had 
title to a quarter share in 1037/1, 1037/2, 
1037/3 and a half share in 1037/C. After 
these pleadings all cause of action in 
respect to a quarter share in 1037/1, 
1037/2, 1037/3 and a half share in 1037/C 
disappeared. The circumstance that the 
previous suits were wrongly declared to 
have been dismissed under O. 9, R. 8, 
which had no application does not affect 
the merits. The provisions of O. 9, have 
no application. This is a clearffrom the 
decision of their Lordships of the Judi¬ 
cial Committee in Debi Bakhsh Singh v. 
Habib Shah (1). After the pleadings all 
that was left for the Court to decide was 
whether Wazir Khan had an extra three- 
fourth share in shops Nos. 1037/1, 1037/2, 
1037/3 and an extra one-half share in 
1037, C. That was the solo cause of ac¬ 
tion remaining. His title to a quarter 
share in 1037/1, 1037/2 and 1037/3 and 
to a half share in 1037/C was admitted. 
As his suit in respect of the remaining 
cause of action abated no fresh suit can 
he brought on that cause of action. The 
omission to grant a proper decree in the 
previous suits does not conclude the mat¬ 
ter. In these circumstances it is unneces¬ 
sary to remit the appeal hack for further 
hearing. The decision of the learned 
Subordinate Judge granted the right re¬ 
lief and all that is necessary is to restore 
it. We restore that decision accordingly 
and grant Radhey Shiam as against Mo¬ 
hammad Nasir Khan and the other de¬ 
fendant-respondent the relief which was 
given by the learned Subordinate Judge. 
On the question of costs wo allow Rad¬ 
hey Shiam the costs of this appeal. As 
his appeal in the lower Court was un¬ 
justified he will pay his own costs of ap¬ 
peal and the costs of Mohammad Nasir 
Khan in the lower appollate Court. As 
the cross objections of Mohammad Nasir 
Khan in tho lower appellate Court were 
unjustified Mohammad Nasir Khan will 
pay the costs of his cross objections and 
tho costs of Radhey Shiam in the lower 
appellate Court. 

K.M./r.k. Order accordingly . 

(O [1013] 35 All. 331 = 40 I.A. 151=10 I.C- 
52G = 1G O.C. 104 (P.C.). 
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Wazir Hasan and Baza, JJ. 

Mirza Mohammad Zaki Beg —Plaintiff 
—Appellant. 

v. 

Mirza Abdul Ghani Beg and others — 
Defendants—Respondents. 

Second Appeal No. 399 of 192S, Deci¬ 
ded on 7th August 1929, against order of 
Addl. Sub-Judge, Lucknow, D,'- 24th 
August 1928. 

Transfer of Property Act, S. 58 (c)—Sale 
or Mortgage—Deed held to be sale with 
power to repurchase. 

Prima facie an absolute conveyance in which 
there is nothing to show that the relation of 
debtor and creditor should exist between tho 
parties does not cease to be a conveyance so as 
to be converted into a mortgage morclv because 
th ere is a right to repurchase the property. 
The Court ought not to cut down the rights of 
the purchaser unless it can see its way clearly 
to his having the right of a creditor. 

A mortgagor executed a sale deed in favour 
of his mortgagee in respect of a portion of 
the mortgaged property. The deed contained a 
provision to the effect that should mortgagor 
pay back the purchase money together with an 
additional sum within a fixed period, the mort¬ 
gagee would ho hound to return the sale deed. 
In case of failure to pay the sum the sale would 
become final. 

Held : that the deed in question evidenced a 
transaction of an out ond out sale with a right 
to repurchase and it did not evidence a mort¬ 
gage bv conditional sale : 12 All. .‘1ST (i'.C.).; 

A. /. ll 191G r. C. 49 and A. I. D. 1924 T\ C. 
22G, llel. on. [P 7 C 2; P 8 C 2] 

Ghulain Hasan —for Appellant. 

H yd e r H u sa i )i a ml . i. C. M u kerj i — for 
Respond eiit 1. 

Judgment. —This is a plaintiff’s ap¬ 
peal from a decree of the Additional Sub¬ 
ordinate Judge, Lucknow, dated 24tb 
August 1928, setting aside a decree of 
Munsif, Haveli, Lucknow, dated 12th 
December 1927. 

The facts relevant to this appeal areas 
follows : One Hamid Beg mortgaged 
with possession six bighas land in village 
Dularmau, Parguna Malihahad, together 
with a nankar of Rs. 2 to Abdullah Beg 
for Rs. 350 in the year 1887. The mort- 
gage was to he redeemed in any year in 
tho month of Jetli. Hamid Beg died 
and then his son Ahid Beg, and Asghar 
Beg and Ghaffar Beg, executed a sale 
deed, in respect of live bighas, one hiswas 
land out of tho property comprised in 
tho mortgage of 1887, in favour of the 
mortgagee, Abdulla Beg, for Rs. 450 on 
7th May 1894. Rs. 350 out of Rs. 450 
were credited in the account of tho 


mortgage of 1887 and thus the mortgage 
was satisfied. Rs. 100 were left with 
the vendee to he paid to a certain person 
who held a decree against the executants 
(vendors). The first portion of the deed 
shows clearly that the property was ab¬ 
solutely transferred to the vendee and it 
was an out and out sale ; hut there was 
provision in the second portion to the ef¬ 
fect that should the vendors pay hack to 
the vendee the purchase money together 
with the additional sum of Rs. 48 within 
four years in the month of Jeth, the lat¬ 
ter would he hound to return the sale 
deed to the former without any excuse 
and that in case the purchase • money to- 
ther with Rs. 48 was not paid within 
the period fixed, the sale would become 
final (or complete). On the same date 
(i.e., 7th May 1894) Abid Beg, Asghar 
Beg, and Ghaffar Beg, executed a mort¬ 
gage with possession in respect of the re¬ 
maining one bigha land and tho nankar,. 
in favour of Abdul Ghani Beg son of 
Abdullah Beg for Rs. 57 only. This 
mortgage was redeemable in any year 
in the month of Jetli. Abdullah Beg 
vendee was duly recorded owner of tho 
land comprised in th© sale deed. He 
died a few years after the execution of 
the sale deed mentioned above and was 
succeeded by his son Abdul Ghani Beg. 
The vendee and his successor planted a 


rove on three bighas, one biswa land out 
f the land comprised in the sale deed, 
)me years ago. Asghar Beg and Ghaf- 
ir Beg died some years ago leaving 
uem surviving their brother Ahid Beg: 
3 their only heir. Ahid Beg transfeired 
is right in the property in suit (i.e. tho 
ropertv comprised in the sale deed 
ated 7th May 1894) to Mohammad Zaki 
eg by a registered deed dated 30th 

[arch 1927. . 

Mohammad Zaki Beg brought the pre- 

mt suit to redeem the said property ai¬ 
ding that tho deed of 7th May 1894 
as simply a deed of mortgage by con- 

itional sale. . , _ . v , i 

The claim was resisted by Abdul 

hani Bog on tho ground that the trans- 

ction evidenced by the deed dated 7fch 

lav 1894 was an out and out sale with a 

icht of repurchase and not a mortgage 

y conditional salo as alleged by the 

iaintiff. It was alleged further that im- 

rovements have been made made in tho 

roporty at tho cost of Rs. 1»600 w lfchitv 

he knowledge of the vendors. 
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The learned Munsif decreed the plain¬ 
tiff’s claim, holding that the deed dated 
7th May 1894 was deed of mortgage by 
conditional sale and that the plaintiff 
was entitled to redeem the mortgage on 
payment of Hs. 498 only. The value of 
the grove planted by Abdul Ghani Beg 
and his father Abdullah Beg was fixed 
at Rs. 765-10-0 but the learned Munsif 
was of opinion that Abdul Ghani Beg 
could get nothing as compensation for 
any improvements made by him or his 
father during the continuance of the 
mortgage. 

Abdul Ghani Beg appealed and his ap¬ 
peal was allowed by the learned Addi¬ 
tional Sub-Judge. The learned Sub¬ 
ordinate Judge hold that the deed dated 
7th May 1894 was a deed of an out 
and out sale and not a deed of mort¬ 
gage by conditional sale. He therefore 
rejected the plaintiff s claim without 
going into the question of improvements. 

Tho plaintiff Mohammad Zaki Beg, 
has now come to this Court in second 
appeal. 

The question of tho interpretation of 
the deed dated 7th May 1894 is the only 
question to be decided in this appeal. 

We have heard the learned counsel on 
both sides at some length. We are not pre¬ 
pared to disagree with the finding of the 
learned Additional Subordinate Judge on 
the point under consideration. We think 
the learned Additional Subordinate Judge 
was perfectly right, in the circumstances 
of the case, in interpreting the deed in 
question as a deed of an out and out sale 
with a right to repurchase the property. 

The following rulings of their Lordships 
of the Privy Council, to which reference 
was made in the course of arguments, 
are of great help in deciding the point 
under consideration : 

Bhagwcin Sahai v. Bliagwan Din (l), 
Jhanda Singh v. Wahid Uddin (2), 
Narsingcrjiv. Partha Saradlii Rayanim 
Garu ( 3). It was held in Bhagwan 
Sahai s case (l) that a document purport¬ 
ing to be one of sale, though it is ac¬ 
companied by a contract reserving to the 
vendor a right to repurchase tlie pro¬ 
perty sold on repaying the purchase 
money within a ce rtain ti me, is not on 

(1) [1890J 12 All. 887=17 I. A. 98=5 Bar. 551 
(P.C.). 

(2) A. I. R. 191G P. C. 49=38 All. 570=13 
I. A. 2S4 (P.C.). 

(3) A. I. R. 1924 P. C. 22G=17 Mad. 729=51 
I. A. 305 (P.G.). 
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that account to be construed as if it 
were a mortgage. 

It was held in Jhanda Single*s case (2) 
that in the case of dispute as to whether 
a document is a mortgage by conditional 
sale or a sale with a covenant for repur¬ 
chase tho test is tho intention of the 
parties to he gathered from tho language 
of the documents themselves, in the light 
of the surrounding circumstances. It is 
a rule of law dictated by common sense 
that prima facie an absolute conveyance 
containing nothing to show that the re¬ 
lation of debtor and creditor is to exist 
between the parties does not cease to be 
an absolute conveyance and become a 
mortgage merely because the vendor 
stipulates that he shall have a right to 
repurchase. It was held in Narsingcrji's 
case (3) that where there was ostensibly 
an absolute sale of property for an ex¬ 
tremely inadequate price accompanied 
by a deed providing for the exercise of a 
right of repurchase within a certain time 
the Court can well conclude from such in¬ 
adequacy of price coupled with the evi¬ 
dence as to surrounding circumstances 
showing in what manner the language of 
the document was related to existing 
facts, that the transaction was in reality 
a mortgage by conditional sale and that 
tho transferrer had a right to redeem. 

The first two cases mentioned above 
are authorities for the proposition that 
prima facie an absolute conveyance in 
which there is nothing to show that the 
relation of debtor and creditor should 
oxist between the parties, does not cease 
to be a conveyance so as to be converted 
into a mortgage, merely because there is 
a right to repurchase the property. The 
Court ought not to cut down the rights 
of the purchaser, unless it can see its 
way clearly to his having the rights of 
a creditor. 

“It is true that the right of the mortgagor 
may not he defeated under colour of a redeem¬ 
able sale, but care must be taken to distin* 
guish a mortgage from a bona fido sale with a 
clauso for repurchase. Tho two things may 
resemble one another closely in form, but they 
differ widely in their incidents. If tlioro is a 
bona fido sale with a condition for repurchase 
tho power must bo exorcised strictly in com¬ 
pliance with tho terms of the condition ; 
while in tho case of a mortgage, a failure to 
fulfil the strict terms of tho agreement is not 
immediately followed by a forfeiture of tho 
property. Tho reason for this distinction is 
said to bo that in the case of bona fide sale 
with an option to the vendor to repurchase 
within a given tiino, there is no cc|iiity wliatso- 
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ever to relieve against the sale, so as to de¬ 
prive the purchaser of his property ; but in 
the case of a mortgage, the transaction is re¬ 
garded only as a security and the mortgagee is 
therefore sufficiently compensated, if he is al¬ 
lowed interest in default of payment at the ap¬ 
pointed time: see Ghose’s Law of Mortgage. 
Vol. 1, pp. 87 88 (5th Edn.).” 

It has been found in the present 
case that the market value of the 
property in suit is almost equal to the 
consideration of the deed in ques¬ 
tion. It has also been found that 
the name of Abdullah Beg was duly 
entered in the khewat as owner of the 
land and this entry was never ques¬ 
tioned by the sons of Hamid Beg. It 
has also been found that Abdullah Beg 
and his successor planted a grove on 3 
bighas 1 biswa land out of 5 bighas 
1 biswa, comprised in the deed in ques¬ 
tion, at the cost of Rs. 7G5 at least, and 
the executants of the deed had full 
knowledge of the fact, but they never 
raised any objection and allowed the 
transferee to deal with property as if it 
were his own property. These findings 
are findings of fact based upon admis¬ 
sible evidence and cannot be impugned 
in second appeal. They were not chal¬ 
lenged in the course of arguments before 
us. Abdullah Beg was already holding 
the whole property under possessory 
mortgage of 4th June 1887, executed by 
Hamid Beg. The sons of Hamid Beg 
sold 5 bighas odd out of that property to 
Abdullah Beg for Rs. 450 by the deed in 
question, on 7th May 1894. On that very 
day they mortgaged the remaining pro¬ 
perty to Abdul Ghani Beg the son of 
Abdullah Beg for Rs. 57. They were 
fully aware of the distinction between a 
sale and a mortgage. However, they 
thought it proper to sell the property in 
suit to Abdullah Beg and stated clearly 
in the deed that having sold the pro¬ 
perty to him they and their heirs and 
successors had no right or interest left 
in the same. There is nothing in the 
deed in question to show that by that 
deed they mean to transfer the property 
for the purpose of securing the payment 
of the debt due from them on the mort¬ 
gage of 1887. They might have executed 
a fresh mortgage deed for Rs. 450 or a 
deed of further charge for Rs. (450-350) 
= 100 in favour of the mortgagee Abdul¬ 
lah Beg, but no such deed was executed 
by them. What they did was that they 
executed two deeds on one and the same 


date (i. e., 7th May 1894). By one deed, 
that is to say, the deed in question, they 
sold 5 bighas odd to Abdullah Beg and 
by the other deed, they mortgaged the 
remaining 1 bigha to bis son Abdul 
Ghani Beg. The property was already 
held by Abdullah Beg under a possessory 
mortgage and there was no sufficient 
reason for entering into a different form 
of mortgage. They sold the property to 
Abdullah Beg for a sum which was al¬ 
most equal to the market value of the 
property at the date of sale. The vendee 
got possession of the property as such 
and his name was duly entered in the 
khewat. He and his successor planted 
a grove on the major portion of the land 
in suit and spent Rs. 765 at least in 
doing so. The sons of Hamid Beg never 
raised any objection and allowed the 
transferee to exercise all rights of owner¬ 
ship over the property. They might have 
taken proper steps to get back or repur¬ 
chase the property within the time fixed 
by the deed, but they never thought of 
doing so. It was left for the plaintiff to 
bring the present suit about 30 years 
after the vendors had lost the property. 

Having examined the deed in question 
carefully and having regard to all the 
surrounding circumstances, we are of 
opinion that the deed evidences a trans¬ 
action of an out and out sale with a 
right to repurchase the property sold on 
repaying the purchase money together 
with the additional sum of Rs. 48 within 
a certain time, and that it does not evi¬ 
dence a mortgage by conditional sale. 

It appears that the additional sum of 
Rs. 48 was a consideration for the return 
of the property. It surely did not re¬ 
present tho interest on the sum of Rs. 
450 or Rs. 100. The deed contains no 
stipulation for tho payment of an^ in¬ 
terest at any time. 

We think no case has been made out 
to disturb tho judgment of the learned 
Additional Subordinate Judge. The re¬ 
sult is that tho appeal fails and must be 
dismissed. We dismiss the appeal \\ it i 
costs in this Court. Tho parties will 
boar their own costs in tho lower Couits 
as already ordered by tho lowoi appel¬ 
late Court. There is no force in the 
cross-objections as regards the costs o 
tho suit. We dismiss tho cross-objootions. 


Costs on parties. 
B.M./R.K. ' 


Appeal dismissed . 
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Raza, J. 

Durga Prasad — Judgment-debtor — 
Appellant. 

v. 

Chandika Prasad and others —Decree- 
holders—Respondents. 

Application No. 67 of 1928, Decided on 
21st December 1928, against order of 
Dist. Judge, Rao Bareli, D/- 13th July 
1928. 

(a) Civil P. C., O. 21, R. 92 — No second 
appeal lies from order setting aside sale 
under O. 21, R. 92. 

Wh ere an order is passed setting aside a sale 
under O. 21, R. 92 from which one appeal is 
specially provided for by O. 43, R. 1 (j) no 
second appeal is permitted by S. 104 (2) of the 
Code. But the case may be brought within the 
provisions of S. 115 : A. I. Ii. 1925 Oudh G22, 
Bel. on. [P 9 C 2] 

(b) Civil P. C., S. 115—Contravention of 
express provisions of law is an illegality. 

The contravention of an express provision of 
law is not merely an erroneous decision but it 
is an illegality within the meaning of S. 115. 

[P 9 C 2 ; P 10 C 1] 

(c) Civil P. C., O. 21, R. 89 (3)—It is not 
necessary for judgment-debtor to deposit 
costs and interest. 

The provision laid down in R. 89 (3), O. 21, 
that “ nothing in this rule shall relievo the 
judgment-debtor from any liability ho may be 
under in respect of costs and interest not 
covered by the proclamation of sale ” does not 
mean that the judgment-debtor should deposit 
also any costs and interest not covered by the 
proclamation of sale within 30 days from the 
date of tho sale. [p io C 1] 

Barn Bharose Lai and Harish Chan¬ 
dra —for Appellant. 

P. N. Chaudhri —for Respondents. 

Judgment.— This is an appeal from 
an order of the District Judge, Rae 
Bareli, dated 13th July 1928, affirming 
an order of an Assistant Collector in 
that district, dated 28th October 1927. 

Chandrika Prasad and others obtained 
a decree against the appellant Durga 
Prasad under S. 108, Cl. 15, Oudh Rent 
Act. A residential house in Sahgaon 
Pachhimgaon in the District of Rae 
Bareli belonging to the appellant (judg¬ 
ment-debtor) was sold on 27th Septem¬ 
ber 1927, to realize Rs. 250-0-3 the 
amount specified in the proclamation of 
sale as uhat for the recovory of which 
the sale was ordered. The house was 
sold for Rs. 750 and was purchased by 
the decree-holders themselves. 26th and 
27th October 1927, were holidays. Con¬ 
sequently the judgment-debtor (appel¬ 
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lant) made an application to the execut¬ 
ing Court, on 28th October 1927, for 
setting aside the sale under O. 21, R. 89, 
Civil P. C. He deposited on the same 
date a sum of Rs. 293-14-3. It should 
be noted that ho should have deposited 
(Rs. 250-0-3 plus Rs. 37-8)=Rs. 287-8-3 
only, under O. 21, R. 89, but ho actually 
deposited Rs. 293-14-3. It appears that 
under some misapprehension he deposi¬ 
ted Rs. 37-8-0 more on 31st October 
1927, 1st November 1927. Though tho 
judgment-debtor had deposited the full 
amount under O. 21, R. 89, Civil P. C., 
within time, the executing Court refused 
to set asido the sale and passed the 
following order on tho judgment-debtors 
application : 

“ Tho sale is confirmed. The decree-holder 
will file a receipt for his dues and shall deposit 
the rest along with sale fee in tho troasury. ” 

It is difficult to understand what did 
the 1 earned Assistant Collector mean by 
passing tho order in question on the 
judgment-debtor’s application. Tho said 
order was clearly wrong and so tho judg¬ 
ment-debtor filed an appeal in the Court 
of tho District Judge, Rao Bareli. Tho 
learned District Judge dismissed tho 
appeal on the ground that the whole 
amount which tho judgment-debtor 
should have deposited under O. 21, R. 89 
was not deposited by him within time. 
It appears that the learned District 
Judge was of opinion that the judgment- 
debtor should .have deposited also one 
anna in the rupee on tho purchase money 

as costs of sale within one mouth of the 
sale. 

The judgment-debtor has come to this 
Court in second appeal or in revision (in 
the alternative.) 

I think no second appeal is permitted 
by S. 104 (2), Civil P. C. As pointed 
out in the case of Iftikhar Haidar v. 
Ikram Fatima (1), where an order is 
passed setting aside a sale under O. 21. 
R. 92, Civil P. C., from which one appeal 
is specially provided for by O. 43, R. 1 
G) in such a case no second appeal is, 
permitted by S. 104 (2) of the Code. No 
second appeal lies in this case also. 
Though no second appeal lies, but I 
think tho facts are such as to bring the 
case within the provisions of S. 115, 
Civil P. C. In my opinion contraven¬ 
tion of an express provision of law is not 
merely a n erron eous decision, hut it ial 

(1) A. I. R. 1925 Oudh G22=-29 O. C. 8G. 
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an illegality within tho meaning of 
S. 115, Civil P. C. I think tho lower 
Courts have acted in the exercise of 
their jurisdiction illegally or with mate¬ 
rial irregularity in this case and tho 
order in question must he set aside. 

There is no doubt that tho learned 
Assistant Collector was wrong in pass¬ 
sing the order in question on the judg¬ 
ment-debtor’s application under ( 3 . 21, 
P. 89, when the judgment-debtor had 
duly complied with the provisions of 

O. 21, R. 89, Civil P. C. Under O. 21, 

P. S9,the * jud gment-debtor is required 
to deposit in Court (a) for payment to 
the purchaser, a sum equal to five per 
cent, of the purchase money, and (b) for 
payment to the decree-holder the amount 
specified in the proclamation of sale as 
that for the recovery of which the sale 
was ordered, less anv amount which 
may since the date of such proclamation 
of sale have been received by tho decree- 
holder. If the deposit is made within 
30 days of tho date of sale, the Court 

shall make an order setting aside the sale : 
see O. 21, R. 89 (1) and R. 92 (2), Civil P. C. ” 

In this case the -judgment-debtor had 
deposited Ps. 250-0-3 the amount speci¬ 
fied in the proclamation of sale as that 

for the recoverv of which the sale was 

% 

ordered and also five per cent, of the 
purchase money for payment to tho 
purchaser. This is all that lie had to 
deposit and he deposited the same with¬ 
in 30 days of the date of sale. 25th 
October to 27th October 1927, being 
holidays must bo excluded. If tho lear¬ 
ned District Judge means that tho judg¬ 
ment-debtor ought to have deposited also 
an additional sum of one anna in tho 
rupee on the purchase money within 
'30 days from tho date of sale then I am 
not prepared to agree with him. Order 
21, P. 89 (3) provides that 

|“ nothing in this rule shall relievo tho judg¬ 
ment debtor from any liabilitv ho mav bo 

* * « 

under in respoct of costs and interest not cov¬ 
ered by the proclamation of sale. ” 

This surely does not mean that the 
judgment-debtor should deposit also any 
costs and interest not covered by the 
proclamation of salo within 30 days from 
the date of sale. 

I think this application which has 
been treated as one in revision must be 
allowed. The order in question is clearly 
wrong and cannot bo upheld. 

Hence I allow this application and 
setting asido the orders of tho lower 
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Courts make an order setting aside the 
sale. The applicant will get his costs 
from the opposite party in all the three 
Courts. 

R.M./r.k. Application allowed . 
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Stuart, C. J. and Paza, J. 

Lala —Appellant. 

v. 

Amir Haider Klian —Respondent. 

First Appeal No. 141 of 1928, Decided 
on 22nd August 1929, against decree of 
Sub-Judge, Pae Bareli, D/- 17th Septem¬ 
ber' 1928. 

• (a) Civil P. C., O. 34, R. 6—R. 6 also ap¬ 
plies to sale on charge. 

Rule 0, O. 34 does not only apply to a sale- 
on a mortgage but can also be applied to a salo 
on a charge. [P II C 2] 

(b) Civil P. C., O. 34, R 6—R. 6 is given 
effect to in decree form No. 4 in Appx. D. 

Order 34, R. G reproduces the effective por¬ 
tion of the old S. TO, T. P. Act, and tho words 
used in decree form No. 4 in Appx. D are in¬ 
tended to give effect to O. 31, R. 6: A.I.R . 1918 
P. C. 159, Bel. on. [P 12 C 2] 

(c) Civil P. C., S. 97 —Person aggrieved by 
provision in preliminary decree about per¬ 
sonal decree must appeal against it within 
period of limitation—Civil P. C., O. 34, 
R. 6. 

Tho provision that if the net proceeds of the 
sale are insufficient to pay tho amount decreed 
with interest and costs, the plaintiff shall be 
at liberty to apply for a personal decree for the 
amount of the balance gives the mortgagee an 
actual right the existence of which is detri¬ 
mental to tho mortgagor. A mortgagor is ag¬ 
grieved by a preliminary decree containing 
such a provision and if ho wants to take excep¬ 
tion to it ho must appeal against the prelimi¬ 
nary docreo within tho poriod of limitation. If 
he does not do so ho is precluded from disput¬ 
ing the correctness of tho preliminary docrea 

upon that point. J- P , J 

. Hussain ancl P. N. Choudhn for 
Appellant. 

A\ P. Misra —for Respondent. 

Judgment. —This is an appeal against 
the order of tho learned Subordinate 
Judge of Pae Bareli, dated 17th Septem¬ 
ber 1928, by which a personal decree 
was awarded in favour of Tliakur Amir 

Haidar Khan,plaintiff-respondent against 

Lala Kalwar, appellant for a balance of 
Rs. 7,152-11-0 and costs. The facts 
are as follows: The plaintiff Tliakur 
Amir Haidar Khan had sold to Lola 
Kalwar on 12th April 1923 a 20 
biswas share in the village ol Ramapur r 
with tho exception of some plots. A 
portion of the consideration was Iei& 
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with him for the satisfaction of claims 
against the plaintiff. He did not satisfy 
those claims and the plaintiff sued in 
1925 for relief against him, at the same 
time asking for a charge upon the pro¬ 
perty in the defend ant s hands for the 
amount due to him with interest. The 
right to this charge was based on the 
provisions of S. 55 (4) (b), Act 4 of 1882. 
In para. 11 of the plaint the plaintiff 
asked that if the amount duo to him 
could not be obtained from the sale pro¬ 
ceeds of the property, the balance should 
be recoverable personally from the de¬ 
fendant. The learned Subordinate Judge 
passed a decree on 22nd April 1926 
granting the plaintiff certain relief de- 
the daring the existence of a charge upon 
property, and further declaring that if 
the net proceeds of the sale were insuffi¬ 
cient to pay such amount, and such sub¬ 
sequent interest and costs in full, the 
plaintiff should be at liberty to apply fora 
personal decree for the amount of the ba¬ 
lance. The decree in question was passed 
exactly in the form laid down in decree 
form No. 4, Appx. D, Act 5 of 1908. 
The defendant’s counsel signed the de¬ 
cree to indicate that no objection at that 
time was taken to its form. The defen¬ 
dant, who is the appellant here, preferred 
no appeal against that decree, and on the 
expiration of the period of limitation 
within which an appeal could be filed, 
that decree became final against him. 

Subsequently the plaintiff-respondent, 
in pursuance of the charge, brought the 
property to sale. The sale proceeds 
were not sufficient to satisfy the decretal 
amount. He then applied for a personal 
decree for the balance against the defen¬ 
dant-appellant. Notice was served on 
the defendant-appellant. Ho did not 
appear and was not represented. The 
order granting the personal decree was 
then passed (as we have already stated) 
on 17th September 1928. On 19th De¬ 
cember 1928 the defendant-appellant 
preferred the following appeal here. 
These aro the grounds: 

1. That no personal decree for the 
balance could be passed under O. 34, 
R. 6, because the decree in the original 
suit was not a mortgage decree. 

2. Because there being no prayer for a 
personal docreo in the previous suit for 
a relief granted against the appellant 
personally, a personal decree cannot bo 
passed against the appellant. 


3. Because the judgment of the Court 
below is against law and merits of the 
case. It is to*be noted that there is no 
force in the plea stated in the second 
ground, as wo have found from the plaint 
in the previous suit that there was 
prayer for a personal decree. 

The case as argued by the appellant 
here is as follows: Ilis learned counsel 
agrees that under the provisions of S. 55 
(4) (b), Act 4 of 1882, the plaintiff was 
entitled to enforce a charge against the 
property sold in satisfaction of the am¬ 
ount duo to him. He also agrees that 
under the provisions of S. 100, Act 4 of 
1882, all the provisions hereinbefore con¬ 
tained as to a mortgagor shall, so far as 
may be, apply to tho owner of such pro¬ 
perty, and the provisions of Ss. 81 and 
82 shall, so far as may he, apply to the 
person having such charge. There is 
now no provision in Act 4 of 1882 cor¬ 
responding to old S. 90, which was as 
follows: 

“\\ hen the net proceeds of any such sale are 
insufficient to pay the amount due for the time 
being on the mortgage, if the balance is legally 
recoverable from the defendant otherwise than 
out of the property sold, the Court may pass a 
decree for such sum.” 

This provision has been deleted from 
Act 4 of 1882 and its place lias been 
supplied by the provisions of O. 34, R. 6, 
Civil P. C. which lead as follows: 

“Where the net proceeds of any such sale 
are found to be insufficient to pay the amount 
duo to the plaintiff if the balance is legallv 
recoverable from the defendant otherwise than 
out of the property sold, the Court may pass a 
decree for such amount.” 


In order to give effect to the provi¬ 
sions of this rule tlie legislature have 
inserted in form No. 4, to which we 
have referred, the words: 

*‘that if the net proceeds of the sale are insuffi¬ 
cient to pay such amount and such subsequent 
interest and costs in full, the plaintiff shall be 
at liberty to apply for a personal decree for the 
amount of the balance.” 


The learned counsel for the appellant 
has argued that O. 34, R. 6, can only 
apply to a sale on a mortgage and not to 
a sale on a charge. We should not ac¬ 
cept this view in any circumstances. But 
we iind that apart from the merits of 
this appeal the appellant is not compe¬ 
tent to appoal on the point at all in ac¬ 
cordance with tho provisions of S. 97, 
Civil B. C. (Act 5 of 1908). As we have 
already shown ho did not appeal against 
tho preliminary decree and is now ap- 
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pe;ilini* for tho Inst timo against tho 
final decree. S. 97 says: 

‘ \\ h*>ro any p.irty aggriovorl by a preliminary 
cb'orej pisB3il uftor tho commencement of this 
l xlo iIoor not appeal from such clecroo, ho shall 
be precluded from disputing its corroctnoss in 
any appeal which may bo preferred from tho 
final docroo." 

Tho learned counsel for tho appellant 
suggests that ho is not appealing against 
tho preliminary docroo. Mif argument is 
that the preliminary decree did not award 
plaintiff a personal decree in event of tho 
proceeds of the sale being insufficient 
hut merely left it open to him to apply 
for a porsonal docroo in such event which 
tho Court was in a position either to 
award or to refuse. lie bases conside¬ 
rable argument upon tho interpretation 
which ho puts upon the words "shall ho 
at liborty to apply.” Wo cannot, how¬ 
ever, accept his argument. Tho position 
has not been materially changed by tho 
amendment in tho law. Tho provisions 
ot old S. 90, Act 4 of 1892, have been 
reproduced in O. 34, R. 6, with no alter¬ 
ation of tho principle. Their Lordships 
of tho Judicial Committee in Jenna 
Baku v. Parmcshwar Narayan ( 1) were 
dealing with a decree under old S. 90, 
Act 4 of 1882. At p. 297 (of 4G 7. A.) 
they say: 

“The ground upon which the sale is disputod 
is that by virtuo of S. DO, T. P. Act, 1882; the 
decre? of 17th April 18.10, was inoperative so 
far as it ordered payment of the halanco of the 
monovs and formed a foundation for the sile of 
property outside the mortgage. This argument 
turns on tho language of the section, which is 
in these terms: “When the net proceeds of 
any such sale are insufficient to pay the am¬ 
ount due for the time being on the mortgage if 
the balance is legally recoverable from the de¬ 
fendant otherwise than out of tho property 
sold, the Court may piss a decree for such 
611111 .“ 

“The appellants contended that the opening 
words establish as a condition precedent to the 
power of decreeing payment of the balance 
that tho mortgaged property must first bo sold 
and found insufficient to satisfy the debt. It is 

W 

admittedly a strict and technical construction 
of the statute and one for which no reason can 
be assigned, and from which no advantage can 
possibly bo derived by any mortgagor. It would 
bo unfortunato if tho statute by its terms ren¬ 
dered necessiry the adoption of this conten¬ 
tion; but in their Lordships’ opinion it is not 
necessiry so to construe the Act. The words of 
the section arc. in their opinion, satisfied in 
cases where the Court pisses a decreo that, on 
tho happening of the event when the net pro¬ 
ceeds of tho sale are found to be insufficient, 
the balance shonld be paid. The order though 
made at the time of the dccrc* for the sale of 

(I) A. 1. K 1918 P. C” 15;#—47 Cal. 370 —4G 
I- A. 291 (P.C.). 


the mortgaged estate, oporates at a future date, 
and is made in such terms that it can only 
operate when the silo has failed to satisfy the 
debt, and this is the event specified and de¬ 
fined in the Noction a9 the event when tho do- 
crci can bj made." 

Tho decision of their Lordships ap¬ 
pears to us to afford authority for the 
view which we take. This is that O. 34 
R. G reproduces the effective portion of 
old S. 90 and that tho words used in de- 
croo form No. 4 are intended to give 
effect to O. 34, R. G. What we under-! 
stand tho preliminary decree to mean is 
this: If the salo proceeds are insufficient 
tho plaintiff then can take out a per¬ 
sonal decreo against the defendant-ap¬ 
pellant for tho balance. He obviously 
cannot obtain such a decree if the sale- 
proceeds are sufficient. lie may lose his 
right to the decree by not applying with¬ 
in limitation. There may bo other cir¬ 
cumstances in which he will l o unable 
to avail himself of the decreo passed in 
his favour. But the provision that if 
tho net proceeds of the sale are insuffi¬ 
cient to pay such amount and such sub¬ 
sequent interest and costs .in full, thei 
plaintiff shall be at liberty to apply foi*j 
a personal decree for the amount of the 
balance gave the plaintiff an actual 
right the existence of which was detri¬ 
mental to the defendant. There was thus 
something in the preliminary decree 
which was against the defendant s inte¬ 
rests. In other words the defendant was 

. 0 • 

aggrieved by that portion of the prelimi-, 
nary decree. If lie took exception to 
that portion of the decree under the pro-j 
visions of S. 97, he had to appeal against, 
the preliminary decree within tho peiio( 
of limitation. As he did not do so, 
under the provisions of 8. 97 he is now 
precluded from disputing the correctness 
of the preliminary decree upon that 
point. In these circumstances the ap¬ 
peal fails and is dismissed with costs. 

r.M./r.K. Appeal dismissed. 
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PCLLAN, J. 

Bam Narain and another Defen¬ 
dants*—Appel l ants. 

v. - 

Gaya Deen find other *—Plaintiff and 
Defendants—Respondents. _ . 

Second Appeal No. 38f of 19-. . ' C1 

ded on 23rd January 1929. against decree 
of Sub-Judge, Rie-Bareli, D - 30th July 
19 28. 
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Jurisdiction—Civil and revenue Court— 
Suit by reversioner for declaration that deed 
of relinquishment executed by mother of 
deceased occupancy tenant is not valid is not 
cognizable by civil Court. 

A suit by rovorsioners for possession of occu¬ 
pancy holding or in the alternative for decla¬ 
ration that a deed of relinquishment executed 
by the mother of the deceased occupancy ten¬ 
ant is invalid is not cognizable by a civil Court. 
The question whether the plaintiffs arc the next 
persons of the widow cannot bo docided by a 
civil Court. It is a question roally cognizable 
a revenue Court. Primarily all suits brought 
by a person claiming to bo a tenant against a 
landlord in respect of an occupancy tenure are 
suits entertainablo by a revenue Court. 

[P 13 C 1, 2] 

JRadha Krisk na -for Appel 1 ants. 

Klialiquzzaman —for Respondents. 

Judgment. This is an appeal from 
a decree of the Subordinate Judgo of 
Rae-Bareli varying the decision of the 
Munsif of Partabgarh, who dismissed tho 
suit brought by certain persons, who, 
claiming to be the reversionors of a 
deceased occupancy tenant, asked tho 
Court in the first place to grant them 
possession of the occupancy holding, and, 
in the alternative, to give them a decla¬ 
ration that a deed of relinquishment exe¬ 
cuted by one Mt. Buta, who was the 
mother of the deceased occupancy tenant 
and obtained possession of tho holding 
on his death, was invalid as against 
them. The lower appellate Court held 
that in so far as this was a suit for 
possession the civil Courts had no juris¬ 
diction, hut that in so far as it was a 
suit for a declaration the civil Courts 
had jurisdiction, and finding that tho 
plaintiffs were the reversioners in law 
of the deceased occupancy tenant decreed 
tho suit for a declaration only. In ap¬ 
peal it has again been pleaded that tho 
decision of the Court below is without 
jurisdiction. Primarily all suits brought 
by a person claiming to ho a tenant 
against a landlord in respect of an occu¬ 
pancy tenure are suits entertainablo by 
the revonuo Courts, and the defendants 
in this suit are the landlords in whoso 
favour Mt. Buta has relinquished the 
holding. Tho decision of the lower 
appellate Court rests probably on tho 
fact that it is not clear under which 
section of tho Oudh Ront Act tho plain¬ 
tiffs could have brought their suit. They 
were not entitled to immediate posses¬ 
sion becauso it must ho held that tho 
widow was competent to transfer her 
rights during *her lifetime, and a docla- 


# 

ratory suit of this naturo is nob specifi¬ 
cally mentioned in S. 108, Oudh Rent 
Act. But the civil Courts beforo under¬ 
taking a suit of this kind must be careful 
not to encroach on the sphere of tho 
revenue Courts. 1 have to consider,: 
therefore, what is the effect of the deci¬ 
sion passed by the lower appellate 
Court. In my opinion it is this. He lias- 
decided that these plaintiffs are the next 
persons entitled to this occupancy hold¬ 
ing on the death of Mt. Buta. This is a 
question which the civil Courts cannot 
decide, and although the case has been 
concealed as it were under the guise of 
Hindu law it is roally a question only 
cognizable by tho revenue Courts. 
Whether the plaintiff could or could not 
have succeeded in their suit in the reve¬ 
nue Courts or whether, as appears possi¬ 
ble, such a suit might have been held’pre- 
mature, is a matter of little importance, 
and does not justify tlie civil Courts in 
stepping in and determining a claim 
between the landlord and tenant merely 
because the revenue Courts might not at 
that time have had the material handy 
on which to give the decision. I hold, 
therefore, that this appeal must succeed. 

I allow the appeal with costs, set aside 
the decree of the Court below and restore 
that of the Court of first instance. 

R.M./R.K. Appeal allowed . 
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Misra and Raza, JJ. 

Abid Ali Khan —Plaintiff—Appellant. 

v. 

liar Pershad and another — Defen¬ 
dants—Respondents. 

First Appeal No. 101 of 1928, Decided 
on 8th May 1929, from order of Sub- 
Judge, Unao, D/- 31st July 1928. 

(a) Pre-emption—Suit for—Claim decreed 
and amount ordered to be paid in Court— 
Amount paid with prayer not to be allowed 
to be withdrawn till result of appeal — 
Deposit is not conditional or invalid. 

Wher a pre-emption decree roquiros certain 
amount to bo paid in Court by the pro-emptor 
for paymont to tho vendeos, and tho pro-emptor 
pays the amount as directed into tho Court, the 
more fact that ho made an application praying 
that tho amount might not bo given to the ven¬ 
dees till tho disposal of tho appeal preferred by 
pro-emptor against tho pre-emption decree docs 
not make tho deposit a conditional or invalid 
deposit so as to justify dismissal of the pre¬ 
emption suit. (-p 

(b) Pre-emption — Suit for—Preliminary 
decree is not always necessary. 

It is wrong to suppose that there must ho a 
preliminary decree in all cas 2 S in which pr 3 - 
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♦eruption decree is passed embodying the condi¬ 
tion that if tlie pre-emption money he not paid 
within the time fixed by the Court the suit 
shall stand dismissed. [P 15 C 2] 

(c) Civil P. C., O 41, Rr. 32 and 33- 
Powers of appellate Court. 

Once an appeal is preferred from a decree 
the appellate Court becomes seized of the entiro 
proceedings and becomes vested with tlie juris¬ 
diction of confirming, varying and reversing 
the decree from which the appeal is preferred. 

(P 15 C 2] 

K. P. Misra and Bihar i Lai Nig am — 
for Appellant. 

A. P. Sen —for Respondents. 
Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a pre-emption suit. 

This Appeal (No. 101 of 192B) is con¬ 
nected with Appeal No. 87 of 192S. 
Both the appeals arise out of one and 
the same suit. We are going to dispose 
of Appeal No. S7 of 1928 by a separate 

judgment. 

The facts of the case, so far as it is 
necessary to state them for the purpose 
of disposing of this appeal, are as fol¬ 
io nvs: 

Abid Ali Khan brought a suit against 
Har Prasad, Ganga Sewak (defendants I 
and 2) and Akhtar Ali (defendant 3) to 
enforce his right of pre-emption in res¬ 
pect of a certain zamindari share which 
was sold by Akhtar Ali to liar 1 lasad 
and Ganga Sewak by a deed dated 14th 
August 1926. The price entered in the 
sale-deed was Rs. 12,500; but the plain¬ 
tiff alleged that the price was not fixed 
in good faith, that the property was 
really sold to defendants 1 and 2 for 
Rs. 8,063-12-0 and that the market value 
of the property was also the same. 

The claim was resisted by defendants 
1 and 2 on various grounds. 

The learned Subordinate Judge gave 
the plaintiff a decree on 15th May 1928, 
for possession of the property in suit by 
right of pre-emption, on payment of 
Rs. 9,153 plus costs. The plaintiff was 
ordered to pay the amount into the Court 
within two months from the date of the 
decree (i. e., up to 15th July 1928). The 
decree was to become void in default of 
payment of the amount as ordered by the 
Court. 

The plaintiff deposited the amount in 

the lower Court on 13th July 1928. He 

did so by making an application to that 

Court. It was stated in the application 

~th a t t he pi a inti ff was read y a n d wil l in g 

[ & Abid Ali Khan v. liar Prasad , A. I. R, 
A920 Oudh 48G.]. 


to deposit the amount in Court for pay¬ 
ment to defendants 1 and 2 as ordered 
by the Court. The plaintiff, however, 
prayed that the amount might not be 
given to defendants 1 and 2 till the dis¬ 
posal of the appeal which the plaintiff 
was going to file against the decree of 
the Court. The learned Subordinate 
Judge passed the following order on the 
plaintiff’s application on 13th July 1928: 


“According to the decree, the plaintiff should 
deposit Rs.9,280-12-0 due to defendants 1 and 2 
up to 15th July 1928. He wants to deposit it and 
prays that it should not he given to defendants 
1 and 2 till the disposal of the appeal which he 
is about to file. Ordered, that ho should de¬ 
posit the money and that the money be not 
paid to opposite party till the appeal is dis¬ 
posed of.” 

Defendants 1 and 2 put in an applica¬ 
tion on 16th July 1928 stating that they 
would suffer loss of interest if they 
would not get money till the disposal of 
the plaintiffs appeal. They prayed that, 
if for any reason they were not allowed 
to get the money deposited by the 
plaintiff, the latter might be ordered to 
pay interest till the appeal, which he 
was going to file was disposed of. The 
learned Subordinate Judge passed the 
following order on the defendants’ appli- 


;ation on 17th July 1928: 

“Let tho decretal amount l>e deposited in 
?ourt hut it shall not l>e paid to the vendees 
in til disposal of appeal, as desired by the 
>laintiff pro-emptor in his application dated 
3th July 1928, but the pre-emptor shall l>c 
iable to pay interest, at G per cent por annum, 
ui the decretal amount from the due date until 

lisposal of appeal.” _ 

It should be noted that tho plaintiff 
lad already deposited tho money in 
Uourfc. It should also be noted that the 
ilaintiff filed bis appeal in tins Court 
igainst tbo decree dated 15th May 1J_S\ 
>n 31st July 1928. 

Defendants 1 and 2 filed another ap¬ 
plication in the lower Court on -3rd 
r u ly 1928, contending that the deposit 
which was made by the plaintiff on l 'tli 
ruly 1928 was not in accordance with 
die conditions of tho decree dated l oth 

May 1928 and that it was not a valid 
leposit and should not he treated as 
such. Tlvov asked the Court to dismiss 
die suit, as' tho plaintiff had failed to 
:omply with the terms of the decree. 

Tho plaintiff also filed an application 
in the lower Court on 31st July 19 • 

nforming the Court that ho had hled his 
ippeal in the Chief Court and ffuostiom 
mg tho correctness of the oidoi o 
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lower Court as to payment of interest 
on the money deposited in Court. 

The learned Subordinate Judge dis¬ 
posed of these applications on 31st July 
1928. He rejected the plaintiff’s appli¬ 
cation holding that he had no jurisdic¬ 
tion to set aside his order regarding in¬ 
terest. He, however, granted the defen¬ 
dants’ application and passed the follow- 
ino order: 

“Now I take up fcho question of conditional 
deposit taken on behalf of the defendants ven¬ 
dees. The pre-emption decree required uncon¬ 
ditional payment of Rs. 9,28£ by the pre-omp- 
tor to the vondoos within two months time and 
the plaintiff obviously made a'conditional de¬ 
posit as stated abovo; hence this deposit should 
1)0 treated as no deposit at all in terms of the 
decree. I, therefore, dismiss plaintiff's suit 
for pre-emption with costs if any, to defendants 
1 and 2 including costs, if any, of the present 
proceedings because I uphold the objections 
raised by defendants 1 and 2.“ 

The plaintiff has tiled this Appeal (No. 
101 of 1928) against the order quoted 
abovo. Wo think this appeal should be 
allowed. 

Wo have considered the plaintiff’s ap¬ 
plication dated 13th July 1928, carefully. 
In our opinion the plaintiff never meant 
to make a. conditional deposit and the 
deposit made by him was in compliance 
with the decree of the Court. Under 
the decree lie had to pay the amount 
into Court on or before 15th July 1928. 
Ho paid the amount into Court on 13th 
July and thus complied with the decree 
dated 15th May 1928. The mere fact 
that his application contained this 
prayer also that the amount might not 
be given to defendants 1 and 2 till the 
disposal of the appeal, which ho was 
going to file against that decree, does 
not make the deposit a conditional or 
invalid deposit. He had made a prayer 
and it was for the Court to refuse or 
grant it. The money was deposited 
under the order of the learned Subordi¬ 
nate Judge and he took it to be a valid 
deposit. The contesting defendants also 
raised no objection to the validity or 
legality of the deposit and asked the 
Court to allow them to draw the money 
or to require the plaintiff to pay interest 
on the amount deposited. Thus neither 
the Court nor the contesting defendants 
thought before 23rd July 1928, that the 
deposit in question was a conditional or 
invalid deposit. 

The respondents’ learned counsel has 
referred to some old rulings in mortgage 


suits dealing with the question of fcho 
validity or legality of the tender of 
mortgage money. We do not think it 
necessary to discuss those cases. They 
differ materially from the present case 
in their facts and do not help the defen¬ 
dants in this case. The respondents* 
learned counsel lias referred to these 
cases in support of his argument that the 
tender must be unconditional. \\ o agree 
with him on that point; but the question 
is ; Was the deposit made by the plain¬ 
tiff in this case conditional ? We hold 
that it was not conditional and was 
never meant to be conditional. The 
plaintiff deposited the money in com¬ 
pliance with the decree which was 
passed in his favour on 15th May 1928 
and the lower Court was wrong in dis¬ 
missing his suit on 31st July 1928 under 
the circumstances mentioned above. It 
appears that the learned Subordinate 
Judge was under the wrong impression 
that he had to pass or that lie could pass 
a final decree or order in the pre-emption 
suit after lie dad disposed of the suit on 
15th May 1928. He was under the wrong 
impiession that there must be a prelimi- 
lial y deciee and then a final decree in 
all cases in which pre-emption decrees 
are passed embodying the condition that 
if the pre-emption money bo not paid 
within the time fixed by the Court, the 
suit shall stand dismissed. He was 
clearly wrong in passing the order in 
question when the plaintiff had tiled his 
appeal against the decree dated 15th 
May 1928 in this Court. Once an appeal 
is preferred from a decree, the appellate 
Court becomes seized of the entire pro¬ 
ceedings and becomes vested with the 
3 u i isdict i on of confirming, varying or 
reversing the decree from which the 

appeal is preferred: see O. 41, Rr. 32 and 
33, Civil P. C. 

Hence we allow this appeal and set 
asido the order of the lower Court dated 
31st July 1928. The appellant will get 
his costs from the contesting respondents 
(i. e., respondents 1 and 2) in this Court, 
and also in the lower Court (so far as 
the proceeding in which the order in 
question was passed is concerned). 

v.b./r.k. Appeal allowed , 
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Srivastava, J. 

M u nnoolal —Plaintiff—A ppellant. 

v. 

Danbahadur Si ugh —Defendant—Res¬ 
pondent. 

Second Rent Appeal No. 14 of 1928, 
Decided on 3rd September 1928, against 
decree of Dist. Judge, Fyzabad, D/- 20th 
December 1927. 

Cosharers — Suit for profit by cosharer 
on ground that defendant realized in excess 
of his share does not lie where plea is not 
substantiated. 

In a suit for profits by a cosharer where the 
cosharor alleges that the defendant has rea¬ 
lized profits in excess of his share the :cosharer 
is not entitled to the profits if he fails to give 
any evidence of actual realizations made by 
the defendant and is therefore unable to show 
that the defendant has made any realization in 
excess of his share. [P 1G C 2] 

Dad ha Krishna —for Appellant. 

II. Husain —for Respondent. 

Judgment. —This is a second rent 
appeal arising out of a suit for profits 
under S. 108, Cl. 15, Oudh Rent Act. 
The facts of the case are that the plain¬ 
tiff and the defendant are both superior 
proprietors owning equal moieties of 
village Rampur. The plaintiff is .also a 
shankalapdar of 55 bighas odd shankalap 
land out of the moiety share owned by 
the defendant as superior proprietor. 
The entire cultivated area of the village 
is 262 bighas. The plaintiff by virtue of 
his being the superior proprietor is en¬ 
titled to the rents and profits of 131 
hi ghas and in addition thereto he is 
entitled to the rents and profits of the 
55 bighas as shankalapdar out of the 
remaining 131 bighas. In other words 
the defendant is entitled to the rents and 
profits of 131 bighas minus 55 bighas 
odd, that is to say, in respect of 75 
bighas odd only. The plaintiff’s case as 
stated in para. 4 of the plaint and lucidly 
explained by the learned District Judge 
in his order of remand was that the 
defendant had collected the rents and 
profits in respect of 103 bighas of cul¬ 
tivated land. This figure of 103 is reached 
in this way. If wo deduct 55 bighas 
area of the shankalap land from the 
entire cultivation of 262 bighas wo aro 
left with an area of 207 bighas. Half 
of this is represented by the 103 bighas 
odd the rent of which is alleged to have 
been collected by the defendant. As 
stated beforo he was entitled to the rents 


and profits in respect of 75 bighas odd 
only. So according to the plaintiff’s case 
the defendant had realized the rents and 
profits of about 28 bighas or so in excess 
of his share. The plaintiff, therefore, 
claimed the profits realized by the defen¬ 
dant in excess of the share to which he 
was entitled, in the present suit. 

The learned Assistant Collector who 
tried this case dismissed it on a preli¬ 
minary ground holding that the suit was 
not maintainable under S. 108, CJ. 15, 
Oudh Rent Act. When the case came 
in appeal before the learned District 
Judge of Fyzabad he set aside the order 
of the Assistant Collector and remanded 
the case for trial de novo in accordance 


with law. When the case went back to 
the learned Assistant Collector after 
remand he held that the plaintiff had 
failed to prove that the defendant made 
any collection in excess of his share and 
on this finding the suit was dismissed. 
On appeal the learned District Judge 
agreed with the finding of the trial Court 
and upheld its decision. The plaintiff 
comes here in second appeal. 

It is admitted by the learned counsel 
for the plaintiff appellant that ho has 
failed to give any evidence of the actual 
realizations made by the defendant and 
is, therefore, unable to show that the 
defendant has made any realizations in 


ixcess of his proper share. He has, how¬ 
ever, urged that on proper construction 
>f the plaintiff’s case the plaintiff should 
)0 held entitled to a decree, even though 
ho defendant may not have realized 
.nything in excess of his share. HisJ 
:ontontion is that according to the pre¬ 
vailing practice and understanding bet- 
veen the parties the defendant ; alone 
vas entitled to realize the rents in in¬ 
ject of 103 bighas and the plaintiff could 
iot realize any portion of those rents l 
ie wished to do so, and that, therefore r 
he plaintiff is entitled to get a pro¬ 
portionate share representing 28 bighas. 
?he argument is that by reason of the 
practice and understanding just nnen 
ioned the position of the defendant i* 
nalogous to that of a lambardar and 
hat even if the rents collected by t ie 
efendant may not bo in excess of the 
ents payable in respect of 7o bighas, 
s in anv case liable for the ion 
espect of 28 bighas to the plaintiff. 

Tho whole argument is based \I 
ssumptions for which thero i^ no 
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tion so far as the pleadings go. Refer¬ 
ence has been made to paras. 4 and 5 of 
the plaint. Para. 4 only says that the 
defendant has realized the rents in res¬ 
pect of 28 bighas in excess of his share 
to which the plaintiff is entitled. Para. 
5 simply says that if any of the parties 
tails to realize his share of the rent from 
any tenant then the other party cannot 
bo liable for it or the other party can 
sue the tenant for that amount. I fail 
to find anything in any of these two 
paragraphs which can support the case 
now set up before me. There is also not 
one word in the order of remand dated 
loth March 1927, passed by the learned 
District Judge to show that any such 
case was set up by the plaintiff. The 
issues which were framed by the trial 
Court also give no indication of the 
position now sought to he taken by the 
plaintiff. Reference was also made to 
two applications made by the plaintiff 
dated 3rd and 6th December 1926, but 
1 fail to find anything in these applica¬ 
tions to support the plaintiff’s contention. 
On the contrary the contents of these 
applications seem rather to show that 
the plaintiff s case was based upon the 
allegation of the defendant having ac¬ 
tually made realisations in excess of the 
share to which he was entitled. 1 must, 
therefore, overrule the contention. 

The appeal fails and is dismissed with 
costs. 

R.M./R.K, Appeal dismissed, 
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\\ azir Hasan, Ag. C.J. and Pullan, J. 

A/*. Gujrati Kunwar and others — 
Defendants—Appellants. 

v. 

Bhagwatidin Singh and others — 
1 laintiffs Respondents. 

Second Appeal No. 282 of 1928, Deci- 
ded on 29th January 1928, against 
ueciee of Sub-Judge, Sultanpur, D/- 2nd 
May 1928. 

(a) Civil P C., S. 100~Wherc finding of 
,* ** entirely on presumption., 

validity of presumptions can be examined in 
second appeal. 

Where a finding of fact by the lower Court 
is based entirely on certain presumptions and 
there is no evidence oral or documentary on 
the record to prove frho fact, the Court of second 

appeal has powor to examine the validity of the 
presumptions. [P ja q 2 , p 19 c jj 

1930 0/3 A 4 


(b) Evidence—Persons not parties to mu¬ 
tation proceedings cannot be fastened with 
knowledge of it. 

It is impossible to fasten the knowledge of 
mutation proceedings upon persons other than 
the parties in absence of evidence to show that 
they had such knowledge. [p 19 (j 2 J 

(c) Adverse possession— Mortgage — Re¬ 
demption-Mortgagee continuing in posses¬ 
sion of property as mortgagee does not ac¬ 
quire title by adverse possession. 

A manager of joint Hindu family executed a 
mortgage with possession. O 110 of the mem¬ 
bers subsequently sold the property to the 
mortgagee who continued to remain in posses¬ 
sion for 1*2 years from the date of the invalid 

sale : 


any title by adverse possession. The possession * 
of the mortgagee must he held to have conti¬ 
nued in the same character in which it ad¬ 
mittedly began in absence of evidence to show 
that it had changed in its character. As bet¬ 
ween the mortgagor and mortgagee neither ex¬ 
clusive possession by the mortgagee for any 
length of time short of the statutory period of 
fiO years nor any acquiescence bv the mortga¬ 
gor not amounting to a release of equity of re¬ 
demption will be a bar or defence to suit for 
redemption if the parties arc otherwise entitled 
to redeem : 32 Cat. 290 (P. C.), ftrl. on. 

[P 20 C lj 


A (lit y a Prasad for Appellants. 

( rh ula m Hasan —for Respondents. 

Judgment. Ibis is the defendants’ 
appeal from the decree of the Subordi¬ 
nate Judge of Sultanpur, dated 2nd May 
192H, reversing the decree of the Mun- 
sjf of the same place dated 18th May 

1927 in so far as it was under appeal 
before him. 

Iheie was some contest at the outset 
but it is now agreed that the property 
in dispute originally belonged to a joint 
Hindu family consisting of five brothers, 
with three of whom only we are now 
concerned. They were Maheshwar 
Singh, Hamir Singh and Jageshar Singh. 
Maheshar Singh was the manager of 
the family estate. On 2nd July 1877, 
he made a usufructuary mortgage of pro¬ 
perty in suit less by two plots in favour 

of the plaintiffs’ predecessor-in-interest, 
Sarup Singh. It is common ground that 
in pursuance of that mortgage the mort¬ 
gagee entered into possession of the 
mortgaged property and it is also com¬ 
mon ground that so far as bare posses¬ 
sion, apart from the question as to title 
is concerned it has always been with the 
mortgagee and after his death with his 

successors-in-interest. On 15th June 

1S82, the other brother, Hamir Singh 
executed a sale-deed in respect of the 
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mortgaged property plus two more plots 
in favour of the mortgagee. In the ro- 
cital contained in the deed of sale the 
mortgage of July 1877 is mentioned and 
it is also mentioned that a part of the 
sale consideration was to be utilized to¬ 
wards redemption of that mortgage. It 
is agreed that Hamir Singh as a member 
of a joint Hindu family could not make 
any alienation in respect of any portion 
of the family property without the con¬ 
sent ot the other members of the family 
and consequently the sale of 1882 with¬ 
out such a consent was a void transac¬ 
tion. In the year 1881 certain proceed¬ 
ings seem to have been taken in the 
Courts of revenue in relation to muta¬ 
tion ot names. Wo have neither the 
application made for mutation of names 
nor the order of the Court passed there¬ 
on before us. There are two papers 
only on the record of this case connected 
with those proceedings. They are 
Exs. 2 and 4. Ex. 2 describes tlie 
name of the case, giving details of the 
names of the parties, the date of the 
decision and it also contains a note that 
certain papers then existing on the hie 
had been destroyed. One of such pajiers 
is described as a bainama. To this mat¬ 
ter we will advert hereafter again. 
Ex. 4 is a certified copy of register 
No. 3-A. It has several columns. We 
will now mention some of the entries 
appearing in these columns. Col. 2 
gives the date of order as 15th April 
1884. This tallies with the entry in 
Ex. 2. Col. 3 is intended for an entry 
as to the date of a mortgage. In this 
column we find 15th June 1882. 
Col. 4 gives the description of the pro¬ 
perty. Col. 5 is for the entry of the 
name of the mortgagor and Col. G for 
the name of the mortgagee. In the 
former column the name of Hamir 
Singh and in the latter column the 
name of Sarup Singh are entered. 
Cols. 7 and 8 are intended for the entry 
of tho area and the numbers of the plots 
mortgaged. These columns contain tho 
plots in suit which are tho samo as tho 
mortgaged lands plus two more plots. 
They aro Nos. 1035 and 1319. As wo 
havo said before, these wore added by 

Hamir Singh in his sale-deed of 15th 
Juno 1882. 

In recent times according to tho case 
of tho plaintilTs-respondonts they got in¬ 
formation that tho ontries in register 


No. 3-A were erroneous. Thereupon 
they moved tho Courts of revenue for 
correction and the case which they put 
forward was that the entries instead of 
recording a transfer of property in suit 
by way of mortgage should have been by 
way of sale. The attempt lias failed 
and according to tho allegation con¬ 
tained in para. 5 of the plaint that has 
given the cause of action for the suit, 
out of which this appeal arises, tho ob¬ 
ject of the present suit is to obtain a 
declaration that the properties in suit 
are held by the plaintiffs as owners 
thereof under the deed of sale dated 
15th June 1882, and tho defendants have 
no title thereto. 

The Court of first instance on tho 
ground that the sale of 15th June 1882 
effected by Hamir Singh was void, the 
mortgage of July 1877 being admittedly 
a valid transfer holds good except in 
respect of tho two additional plots 1035 
and 1319 dismissed the suit except in 
respect of the two plots for which it 
granted a decree to tho plaintiffs-respon- 
dents. The defendants acquiesced in 
the decree but tho plaintiffs preferred 
an appeal. The appoal has been deci¬ 
ded in favour of the plain tiffs-respon- 
donts on two grounds only : (1) that 

the sale of 15th Juno 1882, was consen¬ 
ted to by Jageshar Singh, one of tho 
three brothers whose names we have al¬ 
ready mentioned. There is no definite 
finding as to the consent of third 
brother, Maheshar Singh, and (2) that 
tho proceedings relating to tho mutation 
of names in tho year 1884 changed tho 
character of possession from that of a 
mortgagee under the deed of 18/7 into 
that of an owner under tho deed of 15th 
Juno 1882, and, therefore, though the 
latter deed was void in law the plain¬ 
tiffs acquired title by adverse possession. 

Both tho above grounds are contested 
in appeal before us. As to tho first 
ground, tho argument in support of the 
opinion of tho lower Court is that it is 
a finding of fact and, therefore, conclu¬ 
sive in second appeal. We are unable 
to accept tho argument. It is argeed 
that there is no direct evidence, oial oi 
documentary on this record to 
tho consent of Jagoshar Singh 01 i a 
hoshar Singh to the sale made by Hamir 
Singh on 15th Juno 1882. This being 
so, the finding as to consent is based 
by the learned Judge of the Coui 
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low entirely on certain presumptions. 
As a Court of second appeal we consider 
we have power to examine the validity 
of those presumptions in the agreed cir¬ 
cumstances of the case. Tho foundation 
for the alleged consent entirely rests on 
the presumption which the Court below 
lias built up in this case that mutation 
proceedings of 1884 must have commenced 
and terminated within the knowledge of 
Jageshar Singh and Maheshar Singh. 
In our opinion there is no warrant in 
law 01 in tho established facts for such 
a presumption. We gather from Ex. 2 
that the notice as to tho transfer by 
sale of 15th June 1882, must have been 
given to tho Tahsildar of the tahsil in 
which tho mahal to which the land in 
suit belonged is situate, by the vendee. 
Samp Singh. From the same exhibit 
wo further gather that the only other 
party cited in tho notice was Hamir 
•Singh. It does not appear that thoro 
was any contest as regards tho entries 
to be ellocted in the revenue registers in 
pursuance of the notice which Sarup 
Singh must be deemed to have civen to 
the Talisildar under the provisions of 
h. bl, Uudh Land Revenue Act, 1870 
which was then in force. As we know 
the only other party in the proceedings 
was Sarup Singh, we must, therefore, 
take it that tho citation issued in pur¬ 
suance of the notice was issued to Sarup 
Singh and to nobody else. S. 62 of the 
Act mentioned above proscribes inquiry 
to ascertain the fact of the alleged 
transfer. The required inquiry could 
only be made in a case of contest and as 
there would have been no contest raised 

on the part of Sarup Singh in tho pre¬ 
sent caso there could have been no in- 
quiry and the mutation of names would 
have followed. To this extent only tho 
presumption could go according to* the 
maxim omnia prrcBsumuntur rite 

of the ’t™ [ U n' 101 '- Tho lea ‘ned Judge 
justified : mnKs thafc he 
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in raising a presumption of U w ( 

Of an issue of a proclamation 

There is no justification for such a 
presumption. The law does not require 
a proclamation and there is no evidence 
that it was issued. Having raised tho 

Tn?l S «« m | I>fc M°i n of . consenfc learned 

« udge builds on it further presumption 

-r* ° f tl,e la Pse of time since 

e mutation proceedings and no action 


having been taken by Maheshar Singh or 
Jageshar Singh or their representatives 

as against the on tries made in conse¬ 
quence of those proceedings. But if the 
presumption founded on the assumed 
notice to Jageshar Singh and Maheshar 
Singh fails, as we hold it does, the fur¬ 
ther presumption arising out of the al¬ 
leged inaction on tho part of those two 
brothers also falls to the ground. 

But lot us examine the result of muta¬ 
tion proceedings more closely. As wo 
have said before, it ended in the name 
of Sarup Singh being entered in register 
No. 3-A as a mortgagee and the property 
in respect of which the entry was made 
\\a~> entered as mortgaged property. If 
that was tho gravamen of the entries 
made at the mutation psoceedings why 
should Jageshar Singh or Maheshar 
Singh have come forward fo object to it 
even if they had notice of it. They in 
their life time did and their represen- 
tat i yes now accept tho validity of the 

mortgage made by Maheshar Sin^h in 

tho year 1877. In reply to this it is 
argued that the entries in the columns 
of the register No. 3-A should be hold 
by us as erroneous. The argument docs 
not stop there. Wo are further asked 
to read the entries as recording a trans- 

.. . _ ^ on which re¬ 

liance is placed in support of this argu¬ 
ment is that the date entered in regis¬ 
ter No 3-A of tlie transfer is tho date° of 
the sale and not of the mortgagee On 
that fact alone we are unable to accent 
the argument. We do not know whit 
date was given by the parties concerned 
in the application or in their statements 
which must have been made before tho 
Court of revenue. Whatever evidence 
vve have before us it is impossible to 
draw from ib the inference that the 
Court was ever invited to scrutinize the 
details as to the transfer. Even if the 
entry as to the date is indicative of the 
mutation being based on a sale it is 
impossible to fasten tho knowledge of ifc 
on persons other than the parties°to the 
mutation proceedings. We know that 
Jageshar Singh and Maheshar Sin-h 

wTl^Ti rr rt ' e , S t0 thoso P l '°ceedings. 
Wo hold, therefore, that there is no evi¬ 
dence on the record, direct or prosum,,. 

t,ve to support the finding that the sale 

loth June 1882, was accepted by tho 
other members of the family, that is 
Jageshar Singh and Maheshar Singh. 
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As to the plea of adverse possession, 
very little need he said. The substra¬ 
tum for that plea rests on the fact that 
Jageshar Singh and Maheshar Singh had 
knowledge of the sale and in spite of 
that knowledge they allowed mutation 
of names in favour of the vendee and 
thereby allowed without protest change 
in the character of the mortgagee’s pos- 
seasion. We have already held that 
there is no evidence whatsoever of such 
a knowledge on the part of those two 
brothers. This being so, the possession 
of the respondents must be held to have 
continued in the same character in 
which it admittedly began. The case 
before us is parallel to the case decided 
by their Lordships of the Judicial Com¬ 
mittee. Khin raj vial v. Dai in (1). In 
the circumstances very similar to the 
present case their Lordships said : 

As between them (that is mortgagor and 
mortgagee) neither exclusive possession by the 
mortgagee for any length of time short of the 
statutory period of GO years, nor any acquies- 
cenco by , the mortgagor not amounting to a 
release of the equity of redemption will be a 
bar or dofence to a suit for redemption if the 
parties arc otherwise entitled to redeem.” 

It is admitted that Hamir Singh had 
no authority to release the equity of 
redemption. Nor indeed any act of his 
couhl have the etYect of releasing the 
mortgagee from his obligation as such 
which lie on him by a valid transfer 
from the manager of the family under 
the deed of July 1877. 

We accordingly allow this appeal, set 
aside the decree of the lower appellate 
Court and restore the decree of the 
Court of lirst instance with costs in 
all Courts. 

R.M./r.K._ Appe al alloucd. 

~ (1) [1905] 32 Cal. 296=32 1. A. 23=8 Sar. 

734 (P.C.). 
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Stuart, C. J. and Raza, J. 

Sha rf uzzama n and others —Appellants. 
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V. 

II. Hunter , Liquidator , Bank of Upper 
India , Ltd ., and another —Respondents. 

Misc. Appeal No. 22 of 1929, Decided 
on 15th October 1929, against order of 
Dist. Judge, Lucknow, D - 29th Januarv 
1929. 

(a) Jurisdiction—Insolvency Court — Fact 
that insolvent makes valid deed of trust does 
not oust jurisdiction of insolvency Court. 

The fact that the insolvent makes a deed of 
trust which is held to he valid, cannot ou«t 
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the insolvency Court from its jurisdiction. If 
lie commits acts of insolvency and is adjudged 
an insolvent, the adjudication in insolvency is 
with the insolvency Court and the Court mu9t 
administer the estate as an insolvency Court. 

[P 25 C 2] 

lb) Civil P. C., O. 34, R. 6—Secured credi¬ 
tor can obtain decree under O. 34, R. 6 and 
utilize it as proof of balance — He can also 
proceed under Provincial Insolvency Act 
(1920), S. 47. 

Secured creditor can obtain decree under 
O. 34, R. 0 and utilize this decree as a proof of 
the balance. But even if his application for a 
decree under O. 34, R. 0 is refused it is still 
open to him under the special remedy provided 
by S. 47, Provl. Ins. Act, to prove for the 
balance due. Under this special provision no 
question of limitation arises. Under the provi¬ 
sions of S. 28(G), Provl. Ins. Act, nothing affects 
the power -of a secured creditor to realize or 
otherwise deal with his security in the same 
manner as lie would have been entitled to rea¬ 
lize or deal with it if S. 28 had not bean passed: 
A. I. R. 1925 Pat. 433, Rd. on. (P 2 G C 1 , 2] 

(c) Interpretation of Statutes — Language 
should be examined and proper meaning as¬ 
certained uninfluenced by previous law or 
English law. 

Where there is a positive enactment of the 
Indian legislature, the proper course is to exa- 
mino the language of that statute and to ascer¬ 
tain its proper meaning uninfluenced by any 
consideration derived from the previous state of 
law or of tlio English law upon which it may 
he founded : A. I. It. 1923 P. C. ‘2, Foil. 

[P 28 0 1] 

(d) Provincial Insolvency Act, Ss. 47 (i) and 
48 — Interest due after adjudication cannot be 
excluded from proveable balance—S. 48 doe* 
not apply to secured creditors. 

» Interest due after date of adjudication is not 
to „bo excluded from the balance which is 
allowed to bo proved under S. 47 (i). S. 49 has 
no application to secured creditors. [I* 29 C 1] 

(e) Provincial Insolvency Act, Ss. 47 and 
4 g — Secured creditor whose dues exceed 
realizations can prove balance. 

A secured creditor who has advantage of 
security may remain outside the Act. He can 
realize upon his security. To the extent to 
which he realizes bn his security will reduce 
the estate in insolvency. But he obtains at first 
no part in the dividend and is unaffected by 
the proceedings. Should, however, the amount 
of realization be less than the amount due to 
him he is given the special privilege of proving 
for the balance. This balance is the difference 
between the decretal amount mid the nmount 
realized. When he has proved he will not obtain 
any more than his proportionate share in fch 
estate. Ho will be put then on the footing^of an 

M. N. Chak ami Khaliquziaman—lor 
Appellants. 

J. Jackson —for Respondents. ^ 

Judgment -These threo appeals Nos. 

10 22 and 23 are against an order passe< 

in appeal by the learned District Judge 

of Lucknow, dated 29th January 192J, in. 
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which ho modified an order of the Judge 
of the Small Cause Court, Lucknow, on 
insolvency side dated 15th November 
1928. This order was passed upon an 
application made by respondent 1, who 
is liquidator of Hie Bank of Upper India 
Ltd., in liquidation, on 1st August 1927, 
to the insolvency Court in which ho 
asked under S. 47, Act 5 of 1920, as a 
secured creditor, who had realized bis 
security, to prove for the balance duo to 
him after deducting the net amount rea¬ 
lized together with future interest up to 
tho date of settlement. He further asked 
for permission to place the amount rea¬ 
lized first to tho settlement of interest 
<lue to him and secondly towards pay¬ 
ment of tho principal. He further asked 
the Court to cease paying allowances to 
the judgment-debtor and his family out 
of the money in the receiver’s possession. 
On 15th November 1928, the insolvency 
Court dismissed this application in en¬ 
tirety. The i •espondent then appealed 
to the District Judge on 28th November 
1928. The District Judge decided* this 
appeal on 29th January 1929. In his 
order in appeal he allowed respon¬ 
dent 1 to prove for a certain balance. In 
calculating this balance he refused to per¬ 
mit the amount already realized to be 
credited in the first place to interest and 
then to principal. He refused to grant 
future interest, and he refused to make 
the order which tho respondent desired 
to the prejudice of the insolvent and his 
family. The respondent has taken no 
exception to the dismissal of the portion 
of his claim. Three appeals have been 
filed desiring that the order of tho insol¬ 
vency Court bo restored and that the 
application of respondent 1 should 
bo dismissed completely. These appeals 
are as follows : Appeal No. 19 lias been 
filed by Rani Kaniz Abid one of the 
creditors. Appeal No. 22 has been filed 
by Gbaudhri Sharafuzzaman and four 
other persons who are trustees under a 
deed to which wo shall refer later. Ap¬ 
peal No. 23 has been filed by Pande 
Piare Lai, who is another creditor. 

It is necessary to state certain proli- 
,minary facts before we proceed to tho 
decision of these appeals. 

The insolvent is a certain Chaudhri 
‘Shafiquzzaman who is Taluqdar of Bhil- 
wal in the Bara Banki District. He suc¬ 
ceeded to the Taluqa on 19th September 
1907. Tho estate was then in charge of 


r. H. Hunter Oudh 2L 

the Court of Wards. The Court of Wards’ 
management ceased in 1909, and Chau¬ 
dhri Shafiquzzaman succeeded to the 
management of the Taluqa. By the end 
of 1911 he had incurred considerable 
debts. On 30th January 1912 he executed 
a deed of trust by which he appointed 
Mr. Mohammad Nasim, Chaudhri Haji 
Hafiz Fida Husain, Sheikh Mat i nuz- 
zaman, Chaudhri Mohammad Wajid 
Husain and Maulvi Mohammad Nizamud- 
din Hasan as trustees. Only three of 
these gentlemen took up their duties. 
Sheikh Matinuzzaman and Chaudhri 
Mohammad Wajid Husain never accepted 
the position of trustees or took any part 
in the administration of the trust. The 
trust was of a peculiar nature. Under 
it the whole estate was held in the end 
for the use and benefit of his son Sharaf¬ 
uzzaman. An allowance of Rs. 100 a 
month was to be paid to the founder and 
an allowance of Ils. 200 a month was to 
bo paid to his wile and other specific 
allowances amounting in all to Rs. 2S0 a 
month were to be given with certain 
other unspecified allowances for other 
purposes. Tho balance of the income 
was to be devoted to the liquidation of 
the debts. But there followed a clause 
which overrode the remainder of disposi¬ 
tions. The trustees were given full power 
to transfer by sale the whole or part of 
the estate, and to devote tho proceeds 
towards tho satisfaction of debts. The 
main object of tho trust was to pay off 
the considerable debts of Chaudhri 
Shafiquzzaman and the trustees were 
given plenary power to sell the estate in 
order to pay otl the debts. Certain debts 
and liabilities were specified. These 
liabilities included tho liability on cer- 
tain mortgages executed in favour of the 
Bank of Upper India now in liquidation, 
and represented by respondent 1. Tho 
estate being seriously encumbered, it 
was questionable whether after the satis¬ 
faction of the debts sufficient or incded 
any property would be left in the hands 
of the trustees for the purpose of paying 
tho allowances, and securing benefit for 
the son who was tho cestui quo trust. 
The history of this trust is as follows : 

Within less than five months Chaudhri 
Shafiquzzaman had prevented the trus¬ 
tees so effectively from managing the 
piopcity, that they had to apply to the 
District Magistrate under S. 145, Crimi¬ 
nal P. C., to l)o put into possession of 
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tlu 1 property. Hhe proceedings show that 
he actually employed violence to prevent 
the trustees from managing the property. 
The District Magistrate did not put them 
in possession. He himself took over the 
property under S. 146, Criminal P. C. 
The trustees then applied to the Court of 
the District Judge for directions, with 
an alternative prayer for their discharge, 
and on 12th August 1912, the District 
Judge discharged these trustees under 
S. 72, Trust Act (Act 2 of 18S2). This 
order of discharge was effective. He in 
addition refused to appoint new trustees, 
and held that the ettect oi the discharge 
of the trustees made the fulfilment of 
the trust impossible, and that under S. 77 
ot the Act the trust had become extin¬ 
guished. He removed the trustees from 
the management and Chaudhri Shafiquz¬ 
zaman resumed the management of the 
estate. He was adjudicated an insolvent 
by the Court of the District Judge of 
Lucknow on 27th January 1914 and the 
management of the estate passed to a 
receiver. 

After this happened, the Bank of 
Upper India had closed its doors in 
October 1914. In addition to the four 
mortgages which Chaudhri Shafiquz- 
zaman had executed before the deed of 
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trustees should be appointed and in tho 
alternative that lie should obtain a de¬ 
claration declaring his rights to the 
balance of the property after the pay¬ 
ment of the debts. He added a prayer 
(which is nob mentioned in the judg¬ 
ment of the Judicial Commissioner’s 
Court which finally decided the suit) 
lor possession of the property. The 
Second Additional District Judge dis¬ 
missed the suit on 12th August 
1920. Chaudhri Sharafuzzaman ap¬ 
pealed and a Bench of the Judicial 
Commissioner s Court passed an order 
on 25th May 1922 (reported in Sharaf - 
uzzaman v. Henry Stanyon (1) in which 
they decided that the trust was a good 
subsisting trust. The case was then 
referred hack to tlie learned Second 
Additional Judge for findings on certain 
p oints. 

Upon receipt of these findings the 
appeal was finally decided on 18th 
September 1922. The decree granted 
Chaudhri Sharafuzzaman a declaration 
that ’the taluqdari and non-taluqdari 
property mentioned in the plaint was 
comprised in the trust created under the 
deed of settlement of 30th January 
1912. The deed of trust was held to bo 
a good deed of trust as far as it went. 


trust was executed, the trustees under 
the deed had executed a fifth mortgago 
in favour of the same Bank to obtain 
money for the benefit of the estate. 
Thus there were five mortgages held by 
the Bank against the estate at the time 
that Chaudhri Shafiq uzzaman became an 
insolvent. The mortgagee was, of course, 
a secured creditor. From 12th August 1912 
to 22nd July 1918 nothing more was heard 
of the deed of trust, but on 22nd July 1918 
Chaudari Sharafuzzaman, the son of 
Chaudhri Shafiquzzaman, instituted 
a suit as cestui que trust in the Court 
of the second Additional District Judge 
of Lucknow againt the receiver in in¬ 
solvency proceedings who was as such 
managing the Bhilwal .estate, against 
Chaudhri Shafiquzzaman, certain trans¬ 
ferees under transfers prior to the date 
of the trust deed including the liqui¬ 
dator of the Bank of Upper India and 
certain transferees under transfers sub¬ 
sequent to tlio date .of the trust deed, 
for a declaration that certain property 
was comprised in the trust deed and 
that the trust was binding on the defen¬ 
dants. He further prayed that new 


But no relief was granted for possession 
and the plaintiff failed upon the point 
of possession. The Judges considered 
that the trust was a good trust which 
was still alive and that, when the ori¬ 
ginal trustees had been discharged on 
12th August 1912, the trust fastened 
upon Chaudhri Shafiquzzaman who 
retained possession of the property. 
They refused to appoint trustees, and 
left the appointment of the trustees to- 
be subsequently decided. Now under 
this decision, which must be hold to be 
final as between parties, after the dis¬ 
charge of the first trustees Chaudhri 
Shafiquzzaman was considered in the 
position of a trustee, until now trustees 
were appointed. This fact has consider¬ 
able bearing upon the proceedings into 
which we shall now enter. Respondent 
1, as liquidator in 1921 instituted a 
suit on the basis of these mortgages in # 
the Court of the Subordinate Judge. 
Lucknow against Chaudhri Shafiquz¬ 
zaman, the receiver in insolvency and 
certain other persons including Chaudhii 
Sharafuzzaman the cestui q uo trust. 

(1) A. I. R. 1928 Oulh 80—25 O. C. 291. 
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His learned counsel has stated to us 
the reason why the suit was not in¬ 
stituted sooner. Respondent 1 was on ly 
appointed as liquidator in July 1917. 
Before ho had been appointed liqui¬ 
dator certain ladies had instituted a 
suit against Shafiquzzaman claiming 
the Taluqa property. This suit was 
instituted on 22nd June 1914. It was 
dismissed by the trial Court on 30th 
November 1917. An appeal was filed 
to the Judicial Commissioner’s Court 
which affirmed the decision of the Court 
below on 13th April 1923. Further a 
suit was instituted by another plaintiff 
against Shafiq-uz-zaman on 8th Decem¬ 
ber 1918. This was dismissed on 21st 
July 1921. The appeal in the Judicial 
Commissioner’s Court was also dis¬ 
missed. Both these cases were decided 
finally in appeal by their Lordships of 
the Judicial Committee in Zarifun - 
nisa v. Shafiquzzaman (2). Both suits 
were finally dismissed. The respon¬ 
dents case is that ho did not consider 
it advisablo to institute a suit on the 
mortgages, until there had been some 
determination as to the title of Chau- 
dlni Shafiquzzaman to the mortgaged 
property. His learned counsel said 
that after the trial Court had dismissed 
the first suit and after the liquidator 
had reason to anticipate that the trial 
Court would probably dismiss the second 
suit he instituted a suit on the mort¬ 
gages. 

In the suit on the mortgages ho 
had joined Chaudhri Shafiquzzaman 
who according to the decision in Sharf¬ 
uzzaman v. Henry Stanyan (i) was in 
the position of trusteo under tlie trust 
deed. Ho joined Mr. Nasim and Maulvi 
Nizamuddin who both disclaimed res¬ 
ponsibility as they had been discharged 
lo ? 1 khe trust. Sheikh Matinuzzaman 
and Chaudhri Wajid Husain had never 
acted Chaudhri Hafiz Fida Husain 
was dead. The liquidator obtained a 
preliminary decree on 31st May 1923, 
and obtained final decree on 11th March 

1924. On 8th August 1924, some 12 
years after the previous trustees had 
boen discharged Chaudhri Shafiquz¬ 
zaman appointed as trustees Khan Baha¬ 
dur Sheikh Matinunzaman (this is the 
same gentleman who had previously 
appointed as trustee and who had 

(2) A. I. R. 1928 P. 0. 202=3 Luck. 872=55 
I. A. 303 (P. C.). 


had refused to act), Chaudhri Ehsan 
Husain, the Taluqdar of Khanpnr and 
two gentlemen who are advocates of 
this Court, Mr. Haider Husain and Mr. 
Mohammad Wasim. The mortgaged 
property was brought to sale in execu¬ 
tion of the final decree and was pur¬ 
chased on 2Lst September 192G, by res¬ 
pondent 1 as liquidator. There have in 
the meantime been other transactions. 
The Bench which decided Sharf uozaman 
v. TIenry Stanyon (I) had suggested 
that it was opon to the receiver to apply 
in insolvency proceedings to have tho 
deed of trust annulled in so far as is 
purported to be a gift of the insolvent’s 
estate to his son. The receiver took 
action and obtained relief from the 
District Judge who was sitting as an in¬ 
solvency Court. The Bench of the 
Judicial Commissioner’s Court in appeal 
reversed the District Judge’s decision 
on 14th April 1924 in the case of Sharaf - 
uzzaman v. Deputy Commissioner of 
Bara Banki (3) and as a result held 
that Chaudhri Sharafuzzaman took 
benefit under the deed. On 20th May 

1925, the new trustees applied to the 
District Judge of Lucknow, who was 
then the insolvency Court, that under 
the deed of trust possession of all the 
properties specified in the deed of trust 
should be delivered to them as trustees, 
that all incomes and securities now in 
the custody of the receiver should be 
handed over to them, that tho receiver 
should he called on to explain the ac¬ 
counts, receipts and ‘disbursements from 
tiie time that lie entered into possession 
and that the receiver should be called 
on to refund to the ‘petitioners all pay¬ 
ments made by him to the creditors. The 
District Judge dismissed this application 
on 21st October 1925. An appeal No. 84 
of 1925 was preferred to the Chief Court. 
This appeal was decided on 3rd August 

1926, by the present Bench. This Bench 
dismissed the appeal. The same ques¬ 
tions and others were afterwards raised 
again. As we have said, the present res¬ 
pondent 1 had applied on 1st August 

1927, to prove his debt. On 3rd Novem¬ 
ber 1927, in the same proceedings the 
four trustees applied to the Judge of tho 
Small Cause Court which was tho insol- 
vency Court which had succeded the Court 

of the District Judge for the follow- 
mg rel iefs : 

(3) A. I. R. 1025 Oudh 28=27^0. C. 392, 
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“That the receiver he ordered to hand over 
possession of all such properties which were 
neither mortgaged to the Hank of Upper India 
nor sold in execution of its decree. That the 
receiver he ordered to hand over the sums of 
money in his hands to the applicants.” -That 
in ease the Hon’hie Court for any reason does 
not deem it desirable to hand over the money to 
the applicants the Court may direct tHo receiver 
not to make any payment of money 
to any unless and until t lie decree's 
against the applicants trustees have been ob¬ 
tained from a proper Court and regular execu¬ 
tion proceedings have been taken. That 
in no case is the receiver entitled to make 
payments to any such creditor who is not 
mentioned in the schedule of creditors annexed 
to the deed of trust.” 

The insolvency Court refused the first 
three reliefs and decided on the fourth 
relief as follows : 

‘ It appears that other debts were also subse ■ 
quently contracted by the insolvent which are 
not mentioned in the deed of trust. These cre¬ 
ditors, to my mind, cannot get any relief from 
the insolvency Court when the deed of trust has 
been held to ho valid. As soon as all the debts 
mentioned in the deed of trust are satisfied the 
receiver will have to hand over whatever pro¬ 
perty or money may remain with him to the 
trustees, for it will be the property of the ces¬ 
tui que trust Choudhri Sharafuzzaman and 
not of the insolvent. The other creditors of the 
insolvent can have no claim to it ** 

The trustees appealed against this 
order to the Chief Court. Their grounds 
of appeal were as follows : 

‘‘(1) That the Court below should have held 
that the insolvency Court had no jurisdiction 
to determine the claims o.f the creditors *against 
the trustees of tHo properties. 

“(2) That the Court below should have held 
that the trust property is only liable to pay 
such debts as are mentioned in the deed of 
trust, after they have been proved in the Court 
of competent jurisdiction. 

‘‘(3) That the Court below• should have held 
that the trustees were entitled to possession of 
such property as was neither mortgaged nor 
sold to the Liquidator of the Bank of Upper 
India. 

‘‘(4) That the Court below should have held 
that the trustees wore entitled to the immediate 
possession of the money in the hands of the 
receiver. 

• ‘(5( That the Court below should have held 
that the trust property was liable to pay such 
debts only as were mentioned in the deed of 
trust, dated 30th January 1012.” 

A Bench of this Court consisting of tho 
Ilon’blo Hasan and tho Hon’ble Misra 
decided this appeal on 20th December 
1928. They decided with it two other 
appeals with which wo aro not con¬ 
cerned. In respect of the trustees* ap¬ 
peal they dismissed tho appeal entirely 
on tho first four grounds. But they 
allowed the appeal on tho fifth ground. 
They apparently discriminated botweon 


the relief which the Insolvency Court 
had already granted on the fifth ground 
and t iie reliof sought. * Their ordor in the 
decree is in these words : 

1 his appeal he allowed in part and tho de¬ 
cree of the lower appellate Court be modified to 
this extent only that the trust property is liable 
to pay such debts only as are mentioned in tho 
deed of trust dated 31*st January 1912, and tho 
rest of the appeal be and is hereby dismissed. 

‘The Court of first instance be and is hereby 
directed to act according to law and in the 
light of the observations made in this Court's 
judgment dated 20th December 1928, as regards 
tho future progress of the case.” 

Their words in tlie judgment are these * 

‘‘Having regard to the conflict of titles se fc 
forth in the preceding portion of this judg* 
ment we direct that the Court of first instance 
shall prepare a scheme both as to tho manage¬ 
ment of the immovable property now left and 
the satisfaction of all legitimate and duo debts 
including debts stated m the deed of trust, 
which have so far remained unpaid. All cre¬ 
ditors shall ho called upon to state their case in 
writing and tho Court shall pronounce decision 
on tHe validity and propriety of each claim. If 
the claim is accepted the Court shall further 
determine the order of payment amongst the 
creditors. The management of the immovable 
property and its expenses shall ho carefully 
scrutinised by the Court and set forth in a 
judicial manner in an order of the Court. The 
receiver shall of course abide by and act upon 
the order of the Court which it may deem fit to 
pass both in respect of the payment of debts and 
the management of the property. It need hardly 
he added that orders passed by the Court in pur¬ 
suance of our direction shall ho according to law 
and shall also he, if law permits, open to appeal 
in the ordinary course.” 

Now it will he seen that, as matters 
stand, the orders in the first case which 
is quoted in Sharf uzzaman v. Henry Sta¬ 
ll yon (l) and in the second case quoted in 
Shornfuzzaman v. Deputy Commr. Dora 

13anki (3) and the orders of the Benches of 

this Court of 3rd August 1926 and 20th 
December 1928, are all final as between 
parties to proceedings. But it is to he 
noted that the application of thotiustees 
on 3rd November 1927, was disposed of 
finally, before the previous application 
of respondent 1 in the same proceedings 
had come up in appeal to this Court. 

\Ye proceed to consider the trustees 
appeal No. 22 first. All three appeals 
aro appeals which lie under tho pu)\i- 
sions of S. 75 read with S. 4, Act. 5 of 
1920. Tho trustees’ appeal No. 22 con¬ 
tains pleas which wo wish to considei 
before wo get to tho main que.skion in 
the appeals. They have taken tho posi¬ 
tion in their eighth ground that the 
Court below should have held that the 
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judgment of the Chief Court dated 3rd 
August 1926 was a bar to the hearing of 
the appeal. It appeared in argument 
that the date so stated was incorrect. 
They were really referring in this ground 
to the order of 20bh December 1928. 
Their case here is as follows: Their 
learned counsel argues that as the deed 
of trust lias been held to he a good deed 
the insolvency Court can only he con¬ 
sidered to ho carrying out the terms of 
the deed of trust. They do not go so far 
as to say that the jurisdiction of the 
insolvency Court is ousted. At first they 
were inclined to argue that the jurisdic¬ 
tion of insolvency Court was ousted, hut 
they subsequently suggested that the 
jurisdiction was not ousted, hut that the 
Court in admitting proofs could not go 
outside the terms of the deed of trust. 
In other words unless the debt, was 
covered by the deed of trust the insol¬ 
vency Court could not admit it. Wo 
have already quoted the relevant words 
of the decision of 20th December 1928. 
As wo have stated it is a final decision as 
between the parties to the appeal. How 
far it is a final decision in respect of cre¬ 
ditors who were not parties to the 
appeal it is not for us to decide. But 
respondent 1 was a party to this appeal 
and must he held to he hound by the 
judgment. We fail to understand how 
the judgment can ailect him adversely 
for four of the mortgages on which he 
obtained his decree were mortgages 
executed by Shafiquzzaman ard are 
mentioned in the deed of trust, and the 
fifth mortgage was executed by the 
trustees themselves in pursuance of the 
terms of the trust. 

The next argument that was raised 
upon this point was to the effect that in 
any circumstances his application should 
be rejected because it was now the duty 
of respondent 1 to come again to the 
insolvency^ Court and present a fresh 
application. We cannot accede to this 
view. Ho presented the application on 
1st August 1927. The insolvency Court 
refused to admit it. He appealed. In 
appeal his application was partially 
allowed. The matter is now in appeal 
before us. Jf we dismiss the present 
appeal the application will stand as 
ranking from 1st August 1927, the date 
on which it was presented and cannot 
bo atTected by anything in the judgment 
of 20th December 1928. We are unable 


to read anything in the terms of the 
judgment of 20th December 1928, which 
could possibly prohibit respondent 1, 
from filing an application under S. 47, 
Provincial Insolvency Act, in the insol¬ 
vency Court. As we view the position 

of the insolvencv Court it is as follows: 

_ *■ 

Chaudhri Shafiquzzaman made a deed 
of trust. That deed of trust has been 
held to be a good deed of trust. But; 
the fact that he made the deed of trust 
cannot oust the insolvency Court from! 
its jurisdiction. He committed acts ofj 
^ 1 was adjudged an insol¬ 

vent. The adjudication in insolvency is 
with the insolvency Court, and the ! 
Court must administer the estate as an 
insolvency Court. We are not concerned 
here with the manner in which the 
assets will ho distributed. We are con¬ 
cerned simply and solely with the ques¬ 
tion as to whether respondent 1 has 
a right to prove for the balance. The 
peculiar history of the trust and the 
trustees has greatly complicated the 
matter. 

As we have already stated Chau- 
dim Shafiquzzaman after creating the 
trust proceeded to make the position 
of the original trustees so difficult that 
they resigned and were discharged. 
Shortly afterwards he became insolvent. 
There were no trustees to administer the 
trust. A Court subsequently held that 
the duties of the trustees had vested in 
Shafiquzzaman. But for 12 years ho 
did not appoint new trustees, and the 
trust was in a state of suspended anima¬ 
tion. In the meanwhile the insolvency 
Court retained its jurisdiction and has 
continued to retain its jurisdiction after 
the new trustees had been appointed. 
This Bench in its previous decision saw 
the difficulty of the position, and en¬ 
deavoured to meet it. It recognized that 
the trustees had certain rights, but never 
recognized that the trustees had any 
rights, to exercise the functions of the 
insolvency Court, and only gave them 
rights to he represented in the insol¬ 
vency Court to watch the interests of 
the trust. Onr decision is final as against 
the trustees. They could, if they had 
chosen, have carried the matter further 
in appeal. They *did not do so. But 
even if the question wore an open ques¬ 
tion, we cannot find that there is any 
force in the suggestion either that the 
trustees should he allowed to administer 
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as a Court of Insolvency, or that the 
Judge in Insolvency should consider 
himself nothing more than a trustee 
11 n dei the trust. Wo accordingly reject 
the plea taken in the eighth ground in 
appeal No. 22. W e hold that there is 
nothing in any judgment of the Chief 

Com t which is a bar to the application 
of 1st August 1927. 

There are certain other grounds taken 
in respect of points decided against the 
appellants by the trial Court and the 
learned District Judge in appeal. These 
reler to pleas that the present applica¬ 
tion is barred by limitation and also 
undei the principle ot estoppel and also 
under the principle of res judicata. No 
diiect arguments were addressed to us on 
these points. It is sufficient for us to say 
that in general accord with the views of 
the Courts below we find that there is no 
force in these pleas. 

W r e now come to the main questions. 
Firstly, is respondent 1 a secured cre¬ 
ditor? Secondly has he realized the 
security ? Thirdly may he prove for any 
balance due to him after deducting the 
net amount realized and fourthly on the 
facts and law is there any balance due 
to him, and if so for how much ? There 
can he no doubt as to the first point that 
respondent 1 is a secured creditor. Thero 
has been no real attempt to contest this 
fact. On the second point, as we have 
aheady said, lie realized his security. 
This is what happened. The total de- 
cietal amount on the final decree due to 
him was Rs. 16,59,929-13-6. The pro¬ 
perty which ho purchased was sold for 

Rs. 13,49,216-15-6. On this poundage 
was charged Rs. 13,515. This left a 
balance of Rs. 3,24,227,-14 and this is 
the amount which he has been allowed 
to prove. The plea taken here by the 
appellants is that shortly before ho ap¬ 
plied for permission to prove this balance 
he applied to the Court which had passed 
the final decree for a decree under O. 34, 
R. 6, Civil P. C., and that his application 
was refused. It is correct that he did 
make such an application, and that his 
application was refused. But wo are of 
opinion that this fact does not prevent 
him from proving for the balance due to 
him after deducting the net amount re¬ 
alized. W o hold that a secured creditor 

Cai Y H s ° wishes, obtain a decree 
under O. 34, R. 6 and utilize this decree 
as proof of tho balance. But it is ndt 


necessary for him to take this course. 
Fvon if his application for a decree 
under O. 34, R. 6, is refused, it is still 
open to him under the special remedy 
provided by S. 47, Act 5 of 1920, to prove 
lor the balance due. Under this special 
provision no question of limitation arises. 
Under the provisions of S. 28 (6), Act 5 
of 1920, nothing atlects the power of a 
secured creditor to realize or otherwise 
deal with his security in the same man¬ 
ner as ho would have been entitled to 
realize or deal with it if S. 28 had not 
been passed. Tliis was the course which 
was adopted by respondent I. He did 
not prove for his whole debt, relinquish¬ 
ing his security for the general benefit 
of the creditors, hut he remained outside 
the insolvency proceedings and realized 
his security. But the decretal amount 
which he had obtained under the decree 
was not satisfied fully from the sale pro¬ 
ceeds. It was thus open to him to prove 
for the balance due and his application 
must he accepted if there is a balance 
due. In Baba Lai Saha v. Krishna 
Prasad (4) it was decided that the pas¬ 
sing of a decree under O. 34, R. 6, does 
not in law debar a creditor from proving 
the balance. 

The question remains as to whether 
there is a balance. 

This is the fourth point and this is 
the most important point raised in the 
appeal. The case for the appellants is 
hero that in no circumstances can res¬ 
pondent 1 he permitted to claim interest 
on the original mortgages after the date 
of the adjudication of Shafiquzzaman 
as an insolvent, that is to say the 27th 
January 1914. It is admitted by the 
learned counsel for respondent 1 that if 
it be decided that respondent 1 can claim 
no interest on tho mortgages after tho 
27th January 1914, these appeals must 
succeed, for although lie has the right to 
prove for a balance due to.him after 
deducting tho net amounts realized, there 
would then bo no balance as tho amount 
realized by tho sale of tho mortgaged 
property came to more than the princi¬ 
pal on tho mortgages and tho interest 
up to 27th January 1914. The appel¬ 
lants based their argument upon the 
provisions of S. 48, Act 5 of 1920. They 
would have us treat this section as ap¬ 
plicable to a balance duo to a secuied 
creditor after he had r ealized his secu- 
(4) A. I. R. 1025 Pat.'438=1 Pat. 128. 
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rity, and if this balance consists of in¬ 
terest they argue that there is in fact no 
balance. There would be considerable 
force in this argument if the balance 
sought to be proved is considered a debt 
proved under the Act including interest. 
The argument on behalf of the respon¬ 
dent is that S. 47 is the only section 
which deals with the case of secured 
creditors who have realized their secu¬ 
rity independently of the insolvency 
proceedings. Their learned counsel points 
out that respondent 1 did not at first 
invoke the aid of the insolvency Court 
and exercised his right as a secured cre¬ 
ditor to realize his security. lie argues 
that ho has only come into the insol¬ 
vency Court to prove for the balance due 
to him that he has not come in to prove 
for a debt within the meaning of S. 48. 
He argues that the provisions of S. 48 
cannot be held to apply to secured cre¬ 
ditors. His case is that the word 
“balance” means the difference between 
the decretal amount and the amount re¬ 
alized. S. 47 reproduces to a large ex¬ 
tent the provisions of paras. JO, 11, 12 
and succeeding paragraphs of Sch. 2, 
English Bankruptcy Act 1914. They 
were introduced for the first time into 
the Provincial Insolvency Act by Act 3 
of 1907 as S. 31 and S. 31 has been re¬ 
produced in the present Act 5 of 1920 as 
S. 47. The words : 

“Where a secured creditor realizes his secu¬ 
rity, he may prove for the balance due to him, 
after deducting the net amount realized, 

are exactly the same as the words in 
para. 10, Sch. 2, English Act. Part 1, 
S. 48 is practically a reproduction of 
para. 21, Sch. 2, English Act. But wo 
have been unable to find, and the learned 
counsel has been unable to show us, the 
original of the second part of that sec¬ 
tion. The present S. 48 is a reproduc¬ 
tion of S. 33, Act 3 of 1907. 

As wo havo stated, tho words : 

Where a secured creditor realizes his secu¬ 
rity, he may prove for the balance due to him. 
after deducting the net amount realized” 

occur in the English Act and the learned 
counsel for tho appellants in this con¬ 
nexion referred us to certain English de¬ 
cisions which attach an important quali¬ 
fication to the words. The main decision 
is a decision of the Court of Appeal : 
In re : Savin (5) passed by Lord James 
in 1872. This decision was followed 

(5) [1870] 7 (3177700-=42 L.J. Bk. 11 =20 W.TC 
1027 = 27 L.T. 4GG. 


subsequently in a case known as Qiiar- 
termainc's case (6), In re: London , Wind¬ 
sor and Greenwich Hotels Co. (G) decided 
in 1892. The learned Judge, who decided 
Quartcrmainc s case (G) was Stirling, J # 
Lord James in approaching the subject 
as to the amount of balance for which a 
secured creditor could obtain relief in 
insolvency proceedings said at page 7G4 : 

“There is a general rule in bankruptcy whe¬ 
ther a right and a reasonable rule or not that 
tliero is to be no proof in bankruptcy for inter¬ 
est subsequent to the bankruptcy. There was 
also a rule in bankruptcy, that a creditor hold¬ 
ing a mortgage security is to make up his mind 
whether he will rely upon his security or give 
it up and come in and prove with the other 
creditors. This rule was relaxed in favour of 
the creditor by a rule that his security might be 
sold, and then he was to apply the realized pro¬ 
ceeds in .payment of his debt. On this rule a 
judicial decision was made nearly 80 years ago, 
that tlie proceeds of the sale were, in case of 
deficiency, to be applied in payment of principal 
and interest up to the date of the bankruptcy, 
and up to the date of bankruptcy only and then 
tho creditor was to prove for the residue of his 
debt, which, of course did not include any in¬ 
terest subsequent to tho date of the bank¬ 
ruptcy.” 

“That rule has been repeated in the very 
same terms by every writer on the -subject, and 
by every Judge with the exception perhaps of 
-’Ir. Commissioner Montagu's note to cx parte 
Ramsbottom (7). It seems to have been con¬ 
sidered as the established rule in bankruptcy, 
and so it was laid down by Lord Westbury in 
the case already referred to.” 

That being so, it appears to me that we can¬ 
not go into any reasoning whether the rule is 
unjust or unreasonable, or alter the rule, or say 
that the rule is only to t be applied in the same 
cases in which it has been applied, or that tho 
rule is not quite consistent with the existing 
state of circumstances.” 

1 believe, however, that if the question now 
arose for the first time I should agree with the 
rule, seeing that the theory in bankruptcy is to 
stop all things at tho date of the bankruptcy, 
and to divide the wreck of the man’s property as 
it stood at that time.” 

Stirling, J., in determining a similar 
point examined the authorities from the 
decision of Lord Loughborough in 1794. 
He examinod a large number of decisions 
in his learned judgment and eventually 
came to the judgment of Lord James. In 
Quartcrmainc s case (G) the circumstances 
were these. The mortgaged property 
"had passed into the hands of a receiver 
and although interest was not allowed 
from the date of the commencement of 
tho winding up of the company it was 
held that any profits of the receiver from 

(G) [1802] 1 Ch. 639=61 L.J. Ch. 273=40 W 
R. 293=03 L.T. 10. 

(7) 2 Mont & A. 83. 
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1 ho mortgaged property should be taken 
by the creditor. This was a company 
liquidation but the principles applicable 
and applied were bankruptcy principles. 

• The English authorities thus show 
that although para. 10, Sell. 2, permits a 
secured creditor to prove his balance 
alter realization as a debt in bankruptcy 
proceedings, the case law does not per¬ 
mit him to include in the balance any 
interest which has accrued after the 
commencement of the bankruptcy. But 
in Indian insolvency when' the Courts 
have to look at the terms of the Act it¬ 
self it must he decided whether this 
principle of English law is applicable. 
Has it been enacted in the Act itself ? 
The fact that the principle is applied in 
England, although it is not stated in the 
Bankruptcy Act, does not affect the 
question. There the case law is binding, 
although the Act is silent. But in India 
the position is different. Further in 
Oudh there is no case law on the subject 
which hinds us. Their Lordships of the 
Judicial Committee have made no pro¬ 
nouncement on the point. Their Lord- 
ships of the Judicial Committee laid 
down in 1027 the necessity of deciding 
questions of this character on the exact 
words of the statute. In JRamanandi 
Karr v. Kolairati Knar (8) their Lord- 
Iships say at page 23 (of 55 I. A.) : 

‘‘It has often been pointed out by this Board 
that where there is n positive enactment of the 
Indian legislature the proper course is to exa¬ 
mine the language of that statute and to ascer¬ 
tain its proper meaning uninfluenced hv any 
consideration derived from the previous state of 
the law or of the English law upon which it 
may he founded.” 

The decision of Lord James in Sarin's 
case (5) would show that the rule in 
question directing no interest to accrue 
in ordinary circumstances after the com¬ 
mencement of the bankruptcy is observed 
in English Courts mainly because the 
rule has been followed consistently for a 
number of years. Lord James laid down 
clearly that it was idle to argue whether 
the rule was just or -unjust, reasonable 
or unreasonable, and that no Court could 
alter it on tho ground that it was not 
consistent, with the existing state of cir¬ 
cumstances. He stated that personally 
he would have been in favour of the pro¬ 
position if it had arisen for tho first 
time. But this pronouncement is suffi- 

(8) A.I.R. 1928 P.C. 2=7 Pat. 221=55 I. A. 13 
(P.C.). 


v. H. Hunter 1930 

cienb to show that he considered the 
question one which was not open to dis¬ 
cussion. 

The rule existed and had to he fol¬ 
lowed. This attitude on the part of the 
English Courts is important in consider¬ 
ing the question of the construction of 
the relevant sections of Act 5 of 1920. 
We do not know what was in the minds of 
the legislature which enacted the previ¬ 
ous Act 3 of 1907 and which reproduced 
the provisions of Ss. 31 and 32 in tho 
present Ss. 47 and 48. Wo are debarred 
from a search into tho question. But 
this much we know on Lord James find¬ 
ing that the rule is followed in England, 
because it is an old rule and arguments 
as to its reasonableness or unreasonable¬ 
ness are not permitted. It is not unrea¬ 
sonable to refer to the original Bill No. 5 
of 1900 which eventually became Act 3 of 
1907. S. 31 appears there as Cl. 20, S. 32 
appears as Cl. 21 and the only remarks 
made in the objects and reasons which 
are published in Part 5 of tho Gazette of 
India, 29th September 1906, are these: 

Clause 20. The existing law is most in* 
complete as regards tho claims of the secured 
creditors. At present, neither a declaration of 
insolvency nor a sale by a receiver gets rid of an 
unscheduled mortgage. If, however, the mort¬ 
gage is scheduled, it is entitled, under S. 356, 
Cl. (d) of the Code, to priority over all claims 
other than Crown debts and the costs of a 
decree holder. It is proposed to adopt the 
English procedure as to the surrender and 
valuation of secured liabilities. Cl. 21. Tho 
Code contains no specific directions regarding 
interest, and some appear to be necessary if a 
ready relief against acts of insolvency is to be 
given.” 

It is clear that if the legislature had 
intended to apply English rule to Act. 5 
of 1920 the best course would have been 
to have drafted S. 47 as follows: 

“ Where a secured creditor realises his secu¬ 
rity he may prove for the balance due to him 
after deducting the net amount realised, but 
such balance shall not include any into res 
which has accrued upon the principal sum be¬ 
fore the date of adjudication as an insolvent. 

Further if S. 48 had been intended to 
apply as a restriction on tho amount of 
balance due under S. 4/ it- would have 
been easy to draft tho section to secuio 
that object. As we read it if interest duo 
after tho date of adjudication is exclud¬ 
ed from tho balance, tho provisions of 
S. 47 (1) would he in practice seldom or 
over operative, for in tho course of our 
experience we have novel* seen cases in 
which tho security has realized less than 
tho decretal amount in which the olici 
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has not been under the head of interest 
and nothing else. As we read the law 
the restriction imposed by English prac¬ 
tice does not exist under the Provincial 
Insolvency Act. It is not laid down in 
S. 47 and we do not read S. 48 as having 
any application to secured creditors. As 

we understand tho law, it lavs down 

% 

that a secured creditor who lias the 
advantage of security may remain out¬ 
side the Act. He can realise upon Ids 
security. To the exenfc to which he re¬ 
alises on his security lie will reduce the 
estate in insolvency. But he obtains at 
first no part in the dividend and is un- 
affect ed by the proceedings. Should, 
'however, the amount of realisation be 
less than the amount due to him ho is 
given the special privilege of proving for 
the balance. This balance is the diffe¬ 
rence between the decretal amount and 
the amount realized. When ho has pro- 
jved he will not obtain any more than his 
proportionate share in the estate. He 
will be put then on the footing of an 
unsecured creditor. 

Taking this view, we consider 
that the amount allowed by the Dis¬ 
trict Judge as balance due to res¬ 
pondent 1 is the correct amount. Thus 
we find that the appellants in appeal 
No. 22 have failed upon the above 
grounds. We, however, note that we 
are only concerned with the proof of tho 
balance. We are not concerned with 
the amount which will eventually be 
payable to respondent 1. This disposes 
ol appeal No. 22. The same grounds 
w r ith the exception of ground 8 are 
taken in appeals Nos. ID and 23 and we 
decide against them. In appeals Nos. ID 
and 23 we have been asked, however, 
by the learned counsel for the appel¬ 
lants in Appeals Nos. ID and 23 to state 
that so far from accepting the position 
taken up by the trustees under the deed 
of trust they oppose strongly and that 
they are not to be considered by their 
action in these appeals to have acQuies- 

ced in any way in the claims of the 
ti ustoos. Tliis Question is of course im¬ 
material to the decision of these appeals 
but we note the statement as the learn¬ 
ed counsel has desired us to do so. As 
a result we dismiss appeals Nos. 19, 22 
and 23. The appellants in these appeals 
will pay their own costs and also the 
costs of respondent 1. Chaudhri Shafiq- 
uzzaman is respondent 2 in appeal 


No. 22 of 1929. We award him no costs 
as he was not res presen ted. 

R.M./R.K. Appeals dismissed. 


F a 7 i r 
pellant. 
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Misiia and Baza, JJ. 

B a khsh Si ft ah — Plain t i ff 


Ap- 


Defendan t—Res pun- 


Uderaj Singh — 
dent. 

Second Appeal No. 3G of 1929, Decided 
on 8th May 1929, against order of Sub- 
Judge, Fyzabad, D/- 17th October 1928. 

Civil P. C. t S. 11 — Administration 
suit—Point of genuineness of will raised and 
decided — Question cannot be raised in 
subsequent litigation between parties. 

Where a legatee under a will applies for grant 
of letters of administration and is opposed by a 
party as heir of the deceased, on the ground 
that the will was mere forgery and the Court 
decides in favour of the will being genuine and 
grants the letters of administration it is not 
open to that person to raise the question of 
genuineness of the will in a subsequent litiga¬ 
tion between the legatee and himself. 

f P 31 C 11 

(b) Oudh Estates Act (1 of 1869), S. 14- 
Decree against taluqdars obtained by testa¬ 
tor s predecessor and certain others, grant¬ 
ing under*proprietary rights—On appeal by 
taluqdar decree reversed — Persons other 
than testator’s predecessor preferring second 
appeal, decision of Court of first instance 
affirmed—Subsequently all persons includ- 
* n 8 predecessors of testators recognized and 
recorded as under-proprietors—Fact not dis¬ 
puted in litigation between testator’s prede¬ 
cessors and taluqdars—Though predecessors 
of testator were not parties to appeal the 
evidence was held sufficient to show their 
title as under-proprietor and bequest made 
by them was held valid. 

It was not denied that the predecessors of 
the testators had obtained a decree against a 
taluqdar at the time of the first regular settle¬ 
ment from the Court of the Extra Assistant 
Commissioner in respect of the land in suit. 
Under the decree the predecessors of the testator 
and certain other persons were granted under- 
proprietary rights in respect of the lands held 
by them and tho land in dispute. The tiluqdar 
appealed from the decree or decrees passed bv 
the E. A. C. to the Settlement Officer who re¬ 
versed the decision holding that “the predeces¬ 
sors of the testator and others** will be deemed tc 
hold the land decreed by the 15. A. C. “in oc¬ 
cupancy rights only and not as sir." One of the 
other persons appealed to the Court of the 
Financial Commissioner who set aside the de- 
croe of the Settlement Officer and restored that 
of the E. A. G. Though this judgment was not 
passed in favour of the ancestors of the testator 
it appears that after passing of the judgment all 
the persons who had claimed under-proprietary 
lights against the taluqdar were recognized as 
the under-proprietors of the land held'bv them 
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They won recorded as such in the papers at the 
first regular settlement and also in papers at a 
subsequent settlement. In a subsequent litiga¬ 
tion between the ancestors of the testator and 
the taluqdir, the under-proprietary right was 
not questioned. Also the ancestors of the 
testitor had made transfers as under proprie¬ 
tors. 

II el 1 : that this was sufficient evidence to 
show that the title of the testator and his an¬ 
cestor as under-proprietor* was all along recog¬ 
nized as such and that the decree passed in 
favour of one of the persons was that not only 
the person appealing but all the cosharers in 
the village became under-proprietors of the land 
held by them and since the land was held 
under under-proprietary tenure it was compe¬ 
tent for the testator to execute a will with res¬ 
pect to that land : A. I. R. 1925 Oudh 732 ; 
A. I. R. 1922 P. C. 363, Po//.[P 31 C 2; P32 C 1] 

Radha Krishna for AH Zaheer — for 
Appellant. 

R. D. $inha — for Respondent. 

Judgment. — This is an appeal from a 
decree of the Additional Subordinate 
Judge, Fyzahad, dated 17th October 
1928, affirming a decree of the Munsif, 
Havaii, Fyzahad, dated 14th August 
1928. 

The litigation which has given rise to 
this appeal relates to the property of one 
Sheobaran Singh, who died in 1914. The 
land in dispute is situate in village Int- 
gaon in the district of Fyzahad. Sheo¬ 
baran Singh died issueless. lie executed 
a will in favour of the defendant’s father 
Sahib Bakhsh Singh on 17th January 
1914. The plaintiff Faqir Bakhsh Singh 
is the nephew of Autar Singh. He claims 
the land in dispute as the heir of Autar 
Singh, who is alleged to he the heir of 
Sheobaran Singh deceased. Autar Singh 
died in or about 192G. Though it is 
neither alleged nor shown that Autar 
Singh ever got possession of the property 
in suit as the heir of Sheobaran Singh, 
hut the plaintiff alleges that he was in 
possession of the property in the absence 
of Autar Singh, who was in Burma, and 
that tlie defendant’s father Sahib Bakhsh 
Singh dispossessed him (plaintiff) in 1918. 
It is noticeable that Autar Singh nevor 
sued for possession of the property in 
suit hut the present suit was brought by 
the plaintiff Faqir Bakhsh Singh on lGtii 
February 192S. 

The suit was contested by the defen¬ 
dant Hdcraj Singh, son of Sahib Bakhsh 
Singh deceased, on various grounds. He* 
set up the will executed by Sheobaran 
Singh in favour of his (defendant’s) 
father, Sahib Bakhsh Singh, on 17th 
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January 1914, and alleged further that 
Sheobaran Singh was holding the land in 
suit as an under-proprietor. We are not 
concerned with other points taken in 

defence. . * 

The first Court dismissed the suit hold¬ 
ing that the will set up by the defendant 
was genuine and that Sheobaran Singh 
was holding the land in suit as an under¬ 
proprietor and was, therefore, competent 
to execute the will in favour of the de¬ 
fendant’s father. 

The plaintiff appealed questioning the 
correctness of tlie finding of tlie 'first 
Court as to the nature of the tenure 
under which the land was held by Sheo¬ 
baran Singh. He contended that Sheo¬ 
baran Singh was holding the land simply 
as an occupancy tenant and could not, 
therefore, execute any valid will in 
favour of the defendant’s father. Ho 
thus contended that the will set up by 
the defendant was invalid and could not 
confer any title on the defendant. Though 
in his memorandum of appeal the plain¬ 
tiff did not question the finding of the 
trial Court about the genuineness of the 
will hut his pleader applied to the Court 
of first appeal for permission to amend 
the memorandum so as to raise also the 
question that the will was not genuine. 
The application was rejected by the 
learned Additional Subordinate Judge. 
The learned Additional Subordinate 
Judge agreed with the finding of the 
learned Munsif that Sheobaran Singh 
was holding the land as an under-pro¬ 
prietor and that lie was competent to 
execute the will. The result was that 
the plaintiff’s appeal was dismissed by 
the learned Additional Subordinate 

Judge. - . . 

The plaintiff has now como to this 

Court in second appeal. 

Wo think there is no substance in this 

appeal. 

The appellant s learned counsel con¬ 
tends that the learned Subordinate Judge 
was wrong in disallowing the appt 
lant from raising the question of tlio 
genuineness of the will hut wo think 
this contention is not well founded. 
In our opinion the learned Subordi- 
* nato Judge was perfectly right in 
rejecting the application of the plain¬ 
tiff’s picador. It is not disputed 
that the defendant’s father Sain > 

Bakhsh Singh had obtained letters 0* 
administration from the Couit o 
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District Judgo, Fyzabad, on 8th Septem¬ 
ber 1917. It is Ex. 8 and with this is 
attached a copy of the will in question. 
The plaintiff was a party to these pro¬ 
ceedings. He had questioned the genuine¬ 
ness of the will but the point was 
decided against him. These letters of 
administration were granted to Sahib 
Bakhsh Singh after contest of the plain¬ 
tiff on the ground that the will was a 
forgery. The matter was taken in ap¬ 
peal to the Court of the Judicial Com¬ 
missioner of Oudh, but the will was 
held to be genuine by that Court also. 
It is now too late for the plaintiff to 
question the genuineness of the will. 
Under these circumstances wo think the 
learned Subordinate Judge was perfectly 
right in rejecting the application made 
by the plaintiff’s pleader. Tho genuine¬ 
ness of the will was not, very properly, 
questioned by the plaintiff’s pleader in 
his memorandum of appeal. This point 
must, therefore, be decided against tho 
plaintiff in this appeal. 

Now tho only question for decision is 
whether Sheobaran Singh was holding 
the land in dispute as an under-proprietor 
or simply as an occupancy tenant. It is 
not denied that the predecessors or the 
ancestors of Sheobaran Singh had ob¬ 
tained a decree from tho Court of the 
Extra Assistant Commissioner against 
the then taluqdar of Khaparadih at the 
time of tho first regular settlement in 
respect of tho land in suit. Under that 
decree the ancestors of Sheobaran Singh 
and certain other persons were granted 
under-proprietary rights in respect of 
the lands held by them including the 
land in dispute. This decree was passed 
on 18th June 1869, in the leading case of 
one Prayag Singh. It appears that tho 
taluqdar appealed from the decree or 
decrees passed by the Extra Assistant 
Commissioner to the Settlement Officer 
a he appeals wore filed against Prayag 
and also against tho ancestors of Sheo- 
haran Singh and others. The Settlement 
Officer reversed tho decision of tho Extra 
Assistant Commissioner and held that 

Prayag Singh and tho defendant's ances- 
tors and others: 

‘‘will be deemed to hold tho land decreed by 
the hjxtra Assistant Commissioner in occupancv 
rights only and not as sir.” 

Prayag Singh alone filed an appeal in 
Court of the Financial Commissioner 
of Oudh, who by his judgment dated 


24th February 1870, set aside the decree 
of the Settlement Officer and restored 
that of tho Extra Assistant Commis¬ 
sioner. Though this judgment of the 
Financial Commissioner was nob passed 
in favour of tho ancestors of Sheobaran 
Singh, as the appellant before him was 
only one person, namely Prayag Singh, 
but it appears that after the passing of 
that judgment all the persons who had 
claimed under-proprietary rights against 
the taluqdar.were recognized as under¬ 
proprietors of the lands held by them. 
They were recorded as such in the papers 
prepared at tho time of the first regular 
settlement and also in the papers at the 
time of the subsequent settlement which 
we understand, was made in 1301F. The 
entry in the khewafc prepared at the 
settlement of 1301F. shows that the 
land in dispute was treated as an under¬ 
proprietary holding and rent was asses¬ 
sed on it accordingly, by the order of the 
Settlement Officer. It is also in evidence 
that there was some litigation between 
the ancestors of Sheobaran Singh and 
the taluqdar in 1883 and in that litiga¬ 
tion they had claimed the rights of an 
under-proprietor. Those rights were not 
questioned by tho taluqdar in that liti¬ 
gation. It is also in evidence that the 
ancestors of Sheobaran Singh and their 
cosharers made transfers as under-pro¬ 
prietors from time to time 
transfers also were never 
by the taluqdar. 

We think the evidence .. 

is quite sufficient to show that the 
title of Sheobaran Singh and his an-i 
cestors as under-proprietors has all 
along been recognized since 24th Febru- 1 
18/0. It was held by the late Court' 
of the Judicial Commissioner of Oudh in 
the case of Bipin Chandra v. Do lean] 
Sinali (1) under circumstances similar to 
those of the present case that Dawan 
Singh, whose predecessor-in-title had 
not appealed against the Settlement 
Officer s .judgment, which governed the 
case of all claimants of the under-pro¬ 
prietary rights at the time of the first 
regular settlement, must be treated on 
the footing of an under-proprietor In 
that case also the final decree in favour 
of certain agricultural holders was of 
occupancy tenancy; hut they were con¬ 
sistently treated at the time of scttle- 
mont and afUwwards as_ under-proprie- 

(1) A. I. R. 1925 OucUi 732. K -- 
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tors and whatever may have been the 
original effect of the decree, their title 
as under-proprietors was recognized for 
a long t ime. It was held that where in 
l s 70 a Settlement Officer passed a decree 
declaring certain agricultural holders to 
l)e holders in occupancy right hut in a 
subsequent litigation they were treated 
as sir holders and under-proprietors and 
were entered as such in the settlement 
record and in the abstract prepared at 
the time of the first settlement, the decree 
ot the Settlement Officer cannot be’ re¬ 
fer red back to show that thev were 
occupancy tenants and not under-pro 
prietors. In our opinion the effect of 
tthe decree which was passed in favour of 
Prayag Singh was that not only lie but 
all 11 is cosharers in the village became 
the under-proprietors of the lands held 
b\ them. The y were recognized as such 
by the taluqdar and their title as under- 
proprietors was never questioned by the 
taluqdar since then. The principle of 
the decision in the case of Prithipnl 
Singh v. Ganesh Din Singh ( 2 ), also 
hell >s the defendant in this case. In 
that case, in the settlement of 1887 the 
predecessors of the defendants held no 
greater interest in the village in suit 
than that of a thekadar and a decree 
was also passed in 18G8 declaring that 
they had only thekadari and not pukh- 
tadari rights. But ever since 1809, in 
the wajibularz, the khewat, the recent 
settlement and the various other Court 
proceedings they were recorded and 
treated as pukhtadars. It was held that 
whatever may have been the original 
effect of the decree but as from that 
time till now the estate had been regula¬ 
ted upon the footing that the defendants 
possessed pukhtadari right a title so 
long recognized could not now be over¬ 
thrown. We, therefore, hold agreeing 
with the lower Courts that Sheobaran 
Singh was holding the land in dispute 
as an under-proprietor and that he was 
competent to execute the will dated 17th 
January 1914. 

The result is that the appeal fails and 
must be dismissed. Hence we dismiss 
the appeal with costs. 

V.B./r.k. Appeal dismissed . 
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Stuart, C. J. and Raza, J. 

Shall Wajihuddin Ashraf — Defen* 
Appellant. 

# 

v. 

Shah Murtaza Ashraf and others —■ 
Plaintiffs and Defendants—Respondents. 

Second Appeal No 447 of 1928, Decided 
on «Jlst August 1929, from decree of 

Dist, Judge, Fyzabad, D/- 8 th October 
1928. 

(a) Mahomedan Law — Wakf — Techni¬ 
cally wakf means dedication in perpetuity 
of some specific property for pious purpose 
—Proprietary rights of owner are divested 
—Usufruct alone can be applied for benefit 
of human beings. 

The word wakf literally signifies “ deten¬ 
tion ” ; technically it means a dedication in 
perpetuity of some specific property for a pious 
purpose or a succession of pious purposes. 
When a wakf is made of a property the proprie¬ 
tary right of the grantor is divested therefrom 
and it remains thenceforth in the implied 
ownership of the Almighty. The usufruct 
alone is applied for the benefit of human be¬ 
ings and the subject of the dedication becomes 
inalienable and 11011 -heritable in perpetuity: 
A. I. R. 1922 P. C. 123, Rel. on. [P 34 0 2] 

(b) Mahomedan Law—Wakf—Want of de¬ 
dication of property—Application of usu¬ 
fruct of property for upkeep of mosque 
does not constitute property as wakf. 

Where there is really no dedication of pro¬ 
perty as wakf, the mere fact that the income 
arising out of the property has been appropria¬ 
ted for the upkeep of a mosque iR not sufficient 
proof that it is endowed property*. 16 O. C. 76, 
Foil. 2 Cal. 341 (P. C.) and 7 A\ L. J. 1095, 
Rel. on. [P 35 C 2J 

(c) Mahomedan Law—Wakf—Mere user 
is insufficient to prove dedication of pro¬ 
perty— Divestation of property must be in¬ 
dicated. 

LJser may he evidence of a dedication the 
origin of which is unknown, but it cannot be 
substituted for it. What is required is an in¬ 
dication that the wakif has divested himself o 
his proprietary interest in the subject of >>a . 

The mere fact, therefore, that a proper > > s sc * 
or meeting tho expenses of a Dargah n\ i 
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M. Wasim and Khaliquzzavian — for 

Appellant. . , n 

M . M. A'nsari, Haider Huseiti , .4. (■ • 

Muklierji and Sajid Husain hn cs * 

pondents. 

Judgment. —This is an appeal from 
n decree of tho District Judge, Fyza at 
dated 8th October 1928 sotting aside a 


( 2 ) 


A. I. R. 1922 PT C. 883=25 O. C. 
I. A. 210n. 
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•ee of tho Additional Subordinate 
ge, Fyzabad, dated 17th November 
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The suit that has given rise to this 
appeal relates to certain shares in two 
adjoining villages namely, Easulpur 
Dargah and Kachhaucha in the district 
of Fyzabad and the income of the Dar¬ 
gah (shrine) of Shah Makhdum Ashraf 
( a famous saint of the fourteenth cen¬ 
tury) at Easulpur. 

The parties to the suit are tho des- 
cendants'of Shah Niamat Ashraf, who was 
a descendant of Haji Abdul Razzak, tho 
nephew and successor of Shah Makhdum 
Ashraf. Shah Niamat Ashraf had three 
sons: namely, (1) Zakarya Ashraf, (2) 
Maksood Ashraf and (3) Yahya Ashraf. 
Plaintiffs and defendants 18 to 32 belong 
to the branch of Zakarya Ashraf, defen¬ 
dant 7 to It and 33 to the branch of 
Maksood Ashraf and defendants 1 to G to 
the branch of Yahya Ashraf. Shall 
Wajihuddin Ashraf (defendant 1) is tho 
present sajjadanashin of tho Dargah. 
Tho otlice of sajjadanashin has all along 
been hold by ono of tho descendants of 
Yahya Ashraf. 

Shah Niamat Ashraf divided all the 
properties held by him among his three 
sons named above by a deed dated 15th 
Rabiussani, 1214 Hijri, Ex. 1. This took 
placo about 134 years ago. Some dis¬ 
pute arose among the descendants of the 
three sons of Niamat Ashraf about the 
extent of their shares and this gave riso 
to tho litigation of 1859. Tho disputes 
were settled by a compromise dated 30th 
September 1859 Ex. 2. The terms of 
that compromise were not quite clear 
and objection was taken to some words 
used theiein and so a fresh compromise 
or agreement Ex. 3 was executed on 
31st December 1859. Tho leading mem¬ 
bers of tho family to which the parties 
belong were parties to these compro¬ 
mises or agreements. Some disputes 
arose again among tho descendants of 
the three sons of Shah Niamat Ashraf 
at the time of tho First Regular Settle¬ 
ment and tho matters in difference were 
referred to arbitration through Court 
The arbitrators made their award Ex. 7 
on the basis of the compromises or agree¬ 
ments mentioned above and the Settle¬ 
ment Court passed a decree Ex. 8 on 
lth April 1872 according to tho award. 
A document called iqrarimaHcban Ex. 9 
was prepared at tho First Regular Set¬ 
tlement in December 1872. It was duly 
signed and verified by all tho leading 
members of the family on 16th Decem- 
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nor lb/ 2 . I ho pr.ncipal terms ot tho 
agreements of 1859 were incorporated in 
this document also. Thus the agree¬ 
ments of 1859 wore duly confirmed in 
settlement proceedings. They were con¬ 
firmed by the arbitrators and tho Set¬ 
tlement Court and the cosharers them¬ 
selves. Under the terms of the agree¬ 
ments of 1859 hall ol the property (in 
tho villages in suit) was to he divided 

among tho descendants of Shah Niamat 

Ashraf and tho remaining half was to 
remain in tho possession of the sajja¬ 
danashin with a view to the application 
of the income in tho Urs at the Dargah 
and the expenses of the visitois and 
guests subject to the condition that thev 
(descendants of Shah Niamat Ashraf) 
would divide the same (i. e., the remain¬ 
ing half ol the property) in case of mis¬ 
management or misappropriation of tho 
income by the sajjadanashin. 

The present suit was brought by Shall 
Murtaza Ashraf, Shah Tufail Ahmad 
Ashi ah and Shall Sayeed Ahmad Ashrafi 
for possession of their shares in the pro¬ 
perty held by Shah Wajihuddin Ashraf 
sajjadanashin in villages Easulpur Dar¬ 
gah and Kachhaucha under the terms of 
the agreements of 1859 mentioned above. 

hoy prayed also lor a declaration that 
they wore entitled to participate in tho 
income of tho Dargah to the extent of 
the shares claimed by them in the said 
villages They alleged that defendant 1 
had failed to discharge his duties as 
sajjadanashin and had misappropriated 

the income of the property and that 
under the terms of the agreements men¬ 
tioned above they were entitled to re¬ 
cover from him their shares in the pro¬ 
perty which had been set apart and tho 
profits of which were to ho used for tho 
expenses of tho Dargah. They based 
their claim on the agreements of 1859 
and the settlement proceedings of 1872 
mentionod above. 

The claim was resisted by defendant 1. 

Ho denied tho charges of mismanagement 

and misappropriation brought by tho 
pla.ntitTsagainst him and alleged that tho 
plaintiffs were not entitled to maintain 
the suit and that the property in suit 

was wahf property which could not ho 

l^no ^ WhiCh th0 # Plaintiffs could 

The learned Additional Subordinate 

entitled°t tho plai,uills were 
entitled to maintain the suit. He found 
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odso that defendant 1 had failed to pay 
the expenses of Urs held on 25th and 
20th of Muharram and that he had ap¬ 
propriated to his own use the produce 
of the lands which he held under his 
own cultivation. The charges were thus 
made out against defendant 1. Though 
the learned Additional Subordinate Judge 
gave his finding in favour of the plain¬ 
tiffs on these points, he rejected their 
claim on the ground that the property 
in suit was wakf property. He held 
that the property in suit being wakf 
property, its ownership vests in God and 
therefore the condition in the agree¬ 
ments Exs. 2 and 5 that in case the 
income of the property was not properly 
spent by the sajjadanashin the property 
would become divisible among the sig¬ 
natories to the agreements and their 
heirs, was inoperative and could not bo 
enforced. 

The plaintiffs appealed and their ap¬ 
peal was allowed by the learned Dis¬ 
trict Judge. He agreed with tlie find¬ 
ings of the learned Additional Subordi¬ 
nate Judge that the plaintiffs were en¬ 
titled to maintain the suit and that the 
charges brought against defendant 1 
were made out. He, however, disagreed 
with tho finding that the property in 
suit is wakf property. He held that the 
property in suit is not wakf property 
and therefore decreed the plaintiff’s 
claim with costs. 

Defendant 1 Shah Wajihuddin Ashraf 
has come to this Court in second appeal. 
The appellant’s learned- counsel has 
confined his arguments to one point 
only. He has argued that the property 
in suit is wakf property. The findings 
of the lower appellate Court on other 
points have not been challenged in tho 
course of arguments. They are based 
upon admissible evidence and could not 
he impugned in second appeal. 

The only question which it is neces¬ 
sary for .us to determine is whether or 
not tho learned District Judge was 
wrong in holding that tho property in 
dispute is not wakf property. Ho have 
heard the learned counsel on both sides 
at some length. Wo think there is no 
substance in this appeal. 

We should begin by remarking that it 
is admitted that there is no deed of 
endowment in existence. The oldest 
document on the file is tho partition deed 
(Ex. 1) executed by Shah Niamat Ashraf, 
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the ancestor of the parties nbout 134 
years ago. Though no villages are men¬ 
tioned in this deed, it is not disputed 
that it relates to all the properties (in¬ 
cluding the villages in suit) owned and 
possessed by Shah Niamat Ashraf. By 
this deed he divided all the properties 
(ancestral and self-acquired) among his 
three sons, the ancestors of the parties. 
We have examined this deed carefully. 
No wakf was really created under this 
deed. The deed shows that Shah Nia¬ 
mat Ashraf was not really holding any 
property as wakf property. He was 
holding all the properties as private 
properties and he dealt with .them as 
such. There is no reliable evidence on 
the record to show that the family to 
which ’tho parties belong was at any 
time in possession of any property as 
wakf property. We should like to note 
here what does the word wakf mean ? 
The word wakf literally signified “deten-' 
tion”; technically it means a dedication 
in perpetuity of some specific property! 
for a pious purpose or a succession of 
pious purposes. When a wakf is made 
of a property the proprietary right of 
the grantor is divested therefrom and 
it remains thenceforth in the implied 
ownership of the Almighty. The usu¬ 
fruct alone is applied for tho benefit of. 
human beings and the subject of the 
dedication becomes inalienable and non- 
heritable in porpetuity : see Ameer Ali’s 
Mohammadan Law, Yol. 1 pp. 192 and 
195, 4th Edn. and the case of T idya 
Varuthi Thirtha v. Balusami Ayycir (1) 

(at p. 312 of 48 7. .1.). 

We do not find and have not been 
referred to any evidence in this case 
showing that this family possessed at aii> 
time any property which might ho hcl 
to he wakf property under tho Moham¬ 
madan Law. (The judgment then e 
tho history of the family as gi\ en )> * 1 • 
Nillot in his Report of tho Settelement 
of the Fyzabad District .and pioceedci ./ 

The history of tho village Rasulpur as 

recorded in the iqrarimalkhan (Ex. 
prepared at tho first regular settlement 
shows that tho land of tho village w <IS 
formerly in the possession of Darpan 
Nath Jogi who embraced Islam and be¬ 
came a disciple of Shah Mukhdum Ashraf. 
Darpan Nath then made a present ol the 
land owned by him (i . e., Rasulpui 

(l) A. I. R/.1022 PTa 123=11 Mad. 831=1 
I. A. 302 (P.C.). 


1930 

to his preceptor. The land was then a 
jungle which Shah Mukhdum Ashraf got 
cleared - and converted into a village. 
Since then.his descendants and heirs have 
been in possession of the village (Rasul- 
pur) as proprietors. After the death of 
Shah Mukhdum Ashraf a fair began to 
he held at his tomb and for this reason 
Rasulpur is now known a 3 Dargah. The 
arrangement by which the property in 
dispute was placed under the manage¬ 
ment of the ^sajjadanashin (a member of 
the family) and which is also mentioned 
in the agreements Exs. 2 and 5 is clearly 
stated in this document. This document 
was duly signed and verified by the de¬ 
fendants l’s ancestor and other leading 
members of the family. 

Thus we know how the villages Rasul- 
pur Dargah and «Kachhadcha came into 
the possession of this family. There is 
no evidence on the record to show that 
these two villages were really grants 
from any Emperor of Delhi or any 
Nawab or King of Oudh. On the con¬ 
trary we find that those villages were 
not r really such grants. There is no 
reliable evidence to show also that any 
person of this family made a wakf of 
these villages. Exs. 2 and 5 (i. e. the 
agreements of 1859) also do not esta¬ 
blish any wakf. There is nothing in 
those documents to show that anv wakf 
was created or 'acknowledged by the 
members of the family to which the par¬ 
ties belong. Their ancestor Shah Niamat 
Ashraf had divided all the properties 
(including the villages in suit) among his 
sons by Ex. 1. IIis descendants claimed 
the villages in suit as their private pro¬ 
perty and executed the agreements in 
question in respect of the same. They 
divided half of the property among them¬ 
selves and set apart the .remaining half 
for the expenses of the Dargah and 
placed the same under the management 
o the sajjadanashin, one of the members 
of their tamily, with the condition that 
they would divide it subsequently in 
case of mismanagement or misappropria¬ 
tion on the part of the sajjadanashin. 
This arrangement shows that they never 
treated these villages as wakf property. 
They never intended that these villages 
should be treated as wakf property. 
This arrangement does not establish a 
permanent dedication of the property for 

any purpose recognized by the Musal- 
man Law as religious, pious or charit- 
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able. What they meant by this arrange¬ 
ment was simply that the income of the 
property should he applied in the way 
mentioned in the agreements (Exs. 2 
and 5). There was really no dedication 
of the property as wakf. As pointed out 
in the case of Abdul Go fur v. Shiam 
Sunday Das (2) the mere fact that the 
income arising out of a particular pro¬ 
perty had been appropriated for the up¬ 
keep of a mosque (even) was not sufli- 
cient proof that it was endowed property 
The ruling of their Lordships of the 
Privy Council in the case of Doornanath 
v. Dam Ch under Sen (3) was followed in 
this case. In the case of Falcruddin 
Shah v. K If a ]/at nil ah (4) it was found 
that there was an arrangement by 
which the property was put under the 
management of a member of the family 
with a view to the application of the 
income in the L rs and Fatiha cere¬ 
monies at the tomb of the original 
owner. It was held that the property 
could not be said to be wakf property. 
The following observations were made 
at p. 1121 in the judgment in that case : 

Die finding of the lower appellate Court 
that there was arrangement after Qilander 
Shah s death befcwecd Ikbalunnisa and her 
three sons by which the property in question 
was placed under the management of the family 
with a view to the application of the income in 
the Urs and Fatiha ceremony at the tomb of 
Qalander Shah, is quite consistent with the 
contention that there was no dedication of the 
property as wakf hut that there was merely a 
family arrangement that the income of the pro¬ 
perty should be applied in the way mentioned 
and that the members of the family who suc¬ 
ceeded Ikbalunnissa carried out the arrange¬ 
ment and consequently fora number of vears 
the income of the property was applied in the 
way which has been mentioned.” 

The appellant's learned counsel has 
argued that the property has become 
wakf by user. We are not prepared to 
accept the argument under the circum¬ 
stances ol this case. It is true that when 
land has been used from time immemo¬ 
rial for a religious purpose, e. g., for the 
purpose of a burial ground then the land 
by user becomes wakf, though there 
may he no evidence to show when and 
how it was originally set apart for that 
purpose as held by their Lordships of 
the Privy Council in the case of Court of 

(2) [1913] 1G O. 0. 7G=17 I. C. 303. 

3) TO 2 Cal ’ 341 = 1 L A * 5 2=3* Sar. G81 

(I) [LOiOJ 7 A. L. J. 1035 = 8 I. C. 578. 
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v. Ilahi Bakhsh (5) and by this 
('ourfc in the case of Sajjad Ali 
K/i'tti v. Ta<jmolian Hass (6). It is also 
i-i uc that in order to constitute a wakf it 
is not necessary to use the word wakf in 
the grant : see Jeewan Hass v. Kubcrucl- 
dee ( 7) and Shah Mahomed v. Mahomed 
Shamsuddin (S). However, there is no 
sufficient evidence in this case to justify 
the finding that the property in dispute 
is anyhow dedicated as wakf. The pro¬ 
perty in dispute was never treated by 
the parties or their ancestors as wakf 
property. On the contrary the evidence 
on the record shows that it ;was always 
treated by them as private property. 
The mere fact that the property was set 
apart tor meeting the expenses of the 
Dargah would not make it wakf pro¬ 
perty w lien the right to assume posses¬ 
sion and divide it according to the 
ancestral shares was reserved in the 
agreements in question (Exs. 2, 5 and 9). 
In ;the present case the condition of 
dedication of property in perpetuity” 
is wanting. The sajjadanashin holds 
the property in this case under an ex¬ 
press condition that it was to go back to 
the rightful owners in case of mis¬ 
management or misappropriation on his 
part. 

We should like to note also that the 
words “shud amad qadim” (old prac¬ 
tice) which were used in Ex. 2 in con¬ 
nexion with 11 1 e arrangement under con¬ 
sideration were not used in Ex. 5 or 9. 
The ancestors of the parties had taken 
objection to the use of those words in 
Ex. 2 and this was one of the reasons 
for which Ex. 5 was executed on 31st 
December 1859. In this case wo know 
how the property 'in dispute came into 
•the possession of the family and ,how it 
was used and treated by them from time 
to time. The property was never dedi¬ 
cated permanently for any purpose re¬ 
cognized by the Musalman Law as reli¬ 
gious, pious or charitable. It was al¬ 
ways treated as private property. In 
these circumstances wo are not prepared 
to accept the contention that the pro¬ 
perty in dispute has become wakf by 
user. As pointed out in the case of Sadiq 
ITusain v . K. B. TFalcnn l\fir?a (9) user 

W [1913] 40 Cal. 2D7=17~l7c. 744 = 40 ,1 A- 
18 (P. C.). 

(C) A. I. R. 1027 Oudh 534. 

(7) [1838] 2 M. I. A. 390=G W. R. 3 (P C) 

(8) A. I. R. 1027 Oudh 113 = 2 Luck 100. 

(9) A. I. R. 1922 Oudh 1 = 26 O. C. 81. 
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may bo evidence of a dedication the 
origin of which is unknown, but it can¬ 
not be substituted for it. What is re¬ 
quired is an indication that the wakif 
has divested himself of his proprietary 
interest in the subject of the wakf . 

We do not think that a case has been 
made out to disturb the detailed and 
careful judgment of the learned District 

Judge. ^ o dismiss the appeal with 
costs. 

V*s./R.K. Appeal dismissed « 
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Stuart, C. J. and Raza, J. 

Trayamkeshar P rash ad h and another 
—Appellants. 

v. 

B. Basant Kumar Mukerji —Respon¬ 
dent. 

Misc. Appeal No. 16 of 1929, Decided 
on 14th August 1929, against the order 
of the Dist. Judge, Gonda, D/- 21st 
January 1929. 

Hindu Law—Joint family — Father—Insol¬ 
vency of—Where receiver suing for partition 
makes no provision for father’s debts sepa¬ 
rate shares of sons do not vest in receiver— 
Provl. Insol. Act, S. 28. 

Where a ‘Hindu coparcener becomes insol¬ 
vent and the Official Assignee of his estate sub¬ 
sequently brings a suit for partition and sepa¬ 
rate shares are allotted also to the sons of the 
coparcener without making a provision for the 
satisfaction of the insolvent coparcener’s 
debts, the share of the sons of the insolvent co¬ 
parcener do not vest in the assignee. The re¬ 
ceiver cannot take any proceeding against the 
sons’ separate shares where he fails before 
the partition to obtain an order declaring the 
sons* share to be liablo for the father’s debts : 
A. /. R. 19*2 5 P. C. 18, Rel. on: A. /. R . 1926 
All. 447, not Foil . fP 38 c 

Adilya Prasada — for Appellants. 

Basant Kuntar Mukerji for Respon¬ 
dent. 

Judgment— The facts of the suit out 
of which this appeal arises are those . 
Pashupati Prasad was a membei of a 
joint Hindu family. This family consis¬ 
ted of two branches. The branch to 
which ho belonged consisted of his 
father Lachmi Narain, Laehmi Narain s 
wife and the six branches of Lachmi 
Narain’s sons. Pashupati Prasad s shaio 
in the joint family property would, if ho 
had been childless, have amounted to 
l/16th. Pashupati Prasad had, howevei. 
two sons Tryamkeslmr Prasad and 
B&land Prasad the appellants in this ap¬ 
peal. As the throe were entitled to a 
l/16th share, each was entitled to a 
l/48th share. Pashupati „Prasad was 
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adjudicated insolvent on 12th June 1918. 
In 1921 the Official Receiver*instituted a 
suit for partition in order to obtain a 
separation of Pashupati Prasad's share. 
The suit was decided on 8th April 
1924. In this suit l/48th was awarded 
to his son Baland Prasad. No. provision 
was made in the decree of the 
partition Court for the settlement of 
Pashupati Prasad's debt as a preliminary 
to partition. The Official Receiver who 
was plaintiff in this suit permitted this 
decree to become final. In subsequent 
proceedings he applied to sell the sepa¬ 
rated share of Tryamkeshar Prasad and 
Baland Prasad in settlement of the debts 
of Pashupati Prasad. The learned Dis¬ 
trict Judge has granted his prayer. 
Tryamkeshar Prasad and Baland Prasad 
have appealed. The learned District 
Judge in support of the view which ho 
has taken has relied upon a decision in 
C)ni Prakash v. Moti Ham (T). The head 
note of this decision reads : 

“When the father of a joint Hindu family is 
declared to be insolvent, the whole of the co¬ 
parcenary property of the familv vests in the 
receiver.” 

In this decision, according to the head 
note, the Bench distinguished the deci¬ 
sion of their Lordships of the Judicial 
Committee in Sat Narain v. Hehari(2). 
The question appears to us to he deter¬ 
mined by the decision, said to have been 
distinguished, though their Lordships 
were dealing with a case under the Pre¬ 
sidency Towns Insolvency Act (Act 3 
of 190$) and wo are dealing with a case 
under the Provincial Insolvency Act (Act 
A of 1920). The Bench of the Allahabad 
High Court relied in support of their 
decision in the main upon a decision of a 
previous Bench in Hawaii Das v C M 
Chienc (3). That decision, it is to be 
noted was of 1921 and the decision of 
their Lordships was of 1924. In Hawaii 

D V V .\f* 3/ * Chiene (3) the Bench refer¬ 
red with approval to the principles laid 

J n T : a Jl ir Chand Moti Chand v. 
Moil (hand Hurrulchchand (4) and Han. 

yaya Chetti v. Thanikachalla Mudali (5). 

In the decision in Sat Narain v. Behari 

Lai (2) their Lordships of the Judicial 

Committee discussed the pronounce- 

(1) A. I. R. 1920 All. 447=48 All. 400~ 

(2) A. I. R. 1925 P. C. 18=0 Lab. 1=52 I. A. 

22 (P.C.). 

A. I. R. 1922 All. 79=41 All. 310. 

<4) [1883] 7 Bom. 438. 

(0) [1890] 19 Mad. 74. 
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ments in Fakir Chand Moti Chand v. 
Moti Chand Hurrukhch and (4) and Hav- 
f/atja Chetti v. Thanikachalla Mudali (5). 
They considered those pronouncements 
in reference to the question before them. 
That question had been put in the form 
of a reference to the Full Bench of the 
High Court of Lahore and is worded as 
follows : 

“Does an order of adjudication as an insol¬ 
vent passed against a father vest in tlie Official 
Receiver Assignee his son’s interest in the joint 
family property ?” 

The application of the reference is 
only to tamilies of Hindus governed by 
the Mifcakshara Law. All the cases to 
which wo are referring referred to such 
a family. Fakir « Chand Moti Chand v. 
Moti Chand Tlurrvkhchand (4) was a 
case under the Indian Insolvency Act 1L 
and 12 Vic., Chap. 21 and Hangaya 
Chetti v. Thanikachalla Mudali (5) was 
under the same Act. This is what their 
Lordships say upon the point: 

“In their Lordships’ 'opinion the question re¬ 
ferred to the Full Bench of the High Court 
should have been answered in the negative.” 

That is to say an order of adjudica¬ 
tion as an insolvent passed against a 
Hindu father who is a member of a joint 
Hindu family governed by the Mitak- 
shara law does not vest in the Official 
Receiver assignee his son’s interests in 
the joint family property. Their Lord- 
ships went on to say (p. 39) that the 
authorities in Fakir Chand Moti Chand 
v. Moti Chand Hurrukhchand (4) and 
Hangaya Chetti v. Thanikachalla Mudali 
(5), were not inconsistent with the above 
conclusion as they were decided under a 
different statute. We find in their Lord¬ 
ship’s decisions an even clearer direction 
as to the law in the matter. Their Lord¬ 
ships say at p. 39 : 

Having regard to these considerations and 
to the scope of the Act their Lordships are satis¬ 
fied that it was not tho intention of the Act 
that on the insolvency of a father the joint pro¬ 
perty of his family should at once vest in the 
assignee. It may bo that under the provisions 
of S. 52, or in some other way, that property 
may in a proper case bo mado available for pay¬ 
ment of the father’s just debts ; but it is quite a 
different thing to say that by virtue of his in¬ 
solvency alone it vests in the’ assignee, and no 
such provision should be read into the Act ” 

Section 52, Presidency Towns Insol¬ 
vency Act 1 describes the insolvent’s pro¬ 
perty which is idvisible amongst his 
creditors. The Provincial Insolvency Act 
(Act 5 of 1920) states what is and what 
is not considered to be the property of 
an insolvent under tho Provincial Insol- 
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voncy Act. The circumstance that their 
Lordships were deciding under the Pre¬ 
sidency Towns Insolvency Act does not 
a'lcct the applicability of these remarks 
to the Provincial Insolvency Act for 
their Lordships at pp. 37-38 based their 
conclusion largely on the definition of 
the words “propeity”. They said ; 

“It is true tint S. IT of the Act of 1900 pro¬ 
vides that on the making of an order of adjudi¬ 
cation ‘the ‘ property of the insolvent* shall 
vest in the Official Assignee and shall be¬ 
come divisible among his creditors, and that by 

as including any 
property over which any person his a disposing 
power which he may exercise for his own bene- 
nt ; and it may he said that a Hindu father’s 
power to sell the joint property and apply the 
proceeds to the payment of his debts is such a 
power But the definitions in S. 2 are only 
to apply ‘unless there is something repugnant 
in the subject or context’; and it is necessary 
therefore to consider the effect of the definition 
of property’ contained in that section in rela¬ 
tion to the subject m itter which is being dealt 
with and the other sections of the Act. Now, 
as to the subject matter, namely, the joint pro¬ 
perty of an undivided Hindu family, it is certa¬ 
inly a startling proposition that the insolvency 
of one member of the family should of itself 
and immediately take from the other male 
members of the family their interests in the 
joint property and from the female members 
their right to maintenance and transfer the 
whole estate to an assignee of the insolvent for 
the benefit of his creditors. The father’s power 
to dispose of the joint property is not absolute, 
but conditional on his having debts which are 
liable to be satisfied out of that property ; and 
S. 2 seems to contemplate an absolute and un¬ 
conditional power of disposal.” 

Thus tlicit Lordships’ conclusions are 
based largely on the wording of the de¬ 
finition of property in S. 2, Presidency 
Towns Insolvency Act. The definition 
is as follows ; 

Property includes any property over which 
or the profits of which any person has a dispos¬ 
ing power which he may exerciso for his own 
benefit.” 

In S. 2 (d), Provincial Insolvency Act, 
the definition of property’ is word for 
word the same. It includes any proper¬ 
ty over which or the profits of which 
any person has a disposing power which 
he may exorcise for his own benefit. 
Section 17, Presidency Towns Insolvency 
Act, corresponds to S. 29 (2), Provincial 
I Insolvency Act. The view that their 
Lordships take is thus that when a 
Hindu father and Hindu sons are mem¬ 
bers of a joint Hindu family governed by 
the Mitakshara Law and the father be¬ 
comes insolvent the property of the sons 
does not vest in the receiver as the 
father’s assignee. The joint property of 
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the sons may possibly be available for 
the satisfaction of those debts in another 
manner but it does not vest in the re¬ 
ceiver. As this is our interpretation of 
their Lordships’ decision we do not ac¬ 
cept the head note in Om Prakash v. 
Moti Ravi (l) as the statement of the 
law. \\ e do not find that when ‘the 
father of a joint Hindu family is declar¬ 
ed an insolvent the whole of the copare- 
cenary property of the family vests in 
the receiver. It would appear that the 
view taken in Ovi Prakash v. Moti 
Ravi (L) h as been dissented from in the 
case of the Allahabad Bank Ltd., Bareil¬ 
ly v. Bhagjvandas Johari (6). In any 
circumstances it appears to us that the 
decision of their Lordships of the Judi¬ 
cial Committee is only open to the in¬ 
terpretation which we would place upon 
it. 

In these circumstances the 2/48ths 
share of the appellants did not vest in 
th o receiver. Have those shares be¬ 
come liable to satisfy the father’s debts 
in any other way ? It appears to us that 
they cannot be held to be liable. In the 
partition proceeding of 192L it was for 
the receiver to establish the liability of 
those shares. He did not effect that 
object. Not only did lie permit the sons’ 
shares to be separated from the share of 
the father but be did not obtain any 
order declaring that those shares should 
be made li ible for the satisfaction of the 
father’s debts. His action in permitting 
the sons’ shares to be divided oll^would, 
even in absence of the other considera¬ 
tions to which we have referred, have 
prevented bis success in the present pro- 
ceedings. Having once allowed the sons 
to take separate possession of then 
shares he cannot now claim that those 
shares have vested in him. Apait fiom 
that, having failed in the partition pio- 
ceedings to make provision for the pay¬ 
ment at Pushupati Prasad’s debts before 
the partition took place, and ha\ ing 
failed to make provision for the liabili¬ 
ty of the sons to pay the fathers de As 
ho cannot take any proceedings now 
against the sons' separated shares. It is 
unfortunate that the receiver has not 
been represented in these proceeding*. 
Notice was served on him on 3rd Aligns 
1929. We have, howevor, endeavoured 
to protect his interest by examining 
closely the authorit ies. Wo find jll*? 

(G) A. I. R. 192G All. 202=48 All. 843. 
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the appeal must succeed. It is allowed. 
The respondent will pay his own costs 
and those of the appellants in all pro¬ 
ceedings. 

R.M./r.k. Appeal allowed , 
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Stuart. C. J. and Sri vast a va, J. 

Mt. Brij Kunwar and others —Defen¬ 
dants—Appellants. 

v. 

Sankata Prasad and another — Plain¬ 
tiff and Defendant—Respondents. 

I" irst Appeal No. 74 of 1928, Decided 
on 3rd September 1929, against decree of 

Sub-Judge, Kheri, D/- 24th September 
1928. 

(a) Hindu Law—Joint family — Ancestral 
property. 

There is no presumption in Hindu law about 
any proparty being ancestral: 12 Bom. 122 , liel. 

on - [P 40 C 1] 

(b) Hindu Law— Alienation by father — 
Pereon disputing consideration ought to 
prove that property is ancestral. 

Sons and grandson disputing the considera¬ 
tion of mortgage-deeds executed by the father 
have to prove that the property is ancestral in 
order to entitle them to questien the considera¬ 
tion. Thej cannot question alienation when 
tin* property is proved to be self acquired pro¬ 
perty of the mortgagor. (P 41 Cl] 

sfc (c) Hindi Law— Will — Presumption- 
Property is presumed to be self acquired. 

The fact of a person having made a will in 
respect of a property raises the presumption 
about the property being self acquired property’ 
as long as there is no evidence to show that the 
property is ancestral [L> 40 C 2] 

(d) Hindu Law — Will— Construction — 
^bere legatee is to be owner of property 

without any coparceners, properly is exclud. 
ed. 

Where the torms of a will clearly' lav down 
that the legatee is to he the owner of the pro¬ 
perty without any coparcener and *that no one 
except him shall have any right in the property 
the lutontion of the testator is that the property 
in «hc hands of the legatee should he his exclu¬ 
sive property and should not partake of the in¬ 
cidents of ancestral property. [p 4 ^ Cl] 

Ishri Prasad , Haider Husain and K 
N, Tandan —for Appellants. 

A. I. Sen and ]\Iohan Lai — for Respon¬ 
dents. 

Judgment.— This is a first appeal 
against the decision of the Subordinate 
Judge of Kheri. It arises out of a suit 
brought by the plaintiff Rai Bahadur 
Pandit Sankata Prasad Bajpai on foot of 
a mortgage deed and four deeds of fur¬ 
ther charge executed in his favour by 


defendant 1 Tliakur Gobardhan Singh. 
These deeds of further charge are dated 
15th June 1914* 13th June 1921, lith 
July 1921, and 22nd August 1921. In 
the array of defendants were included 
not only the mortgagor Gobardhan Singh 
but also his wife Mt. Brij Kunwar who 
was defendant 2, his son Balbhaddar 
Singh who was defendant 3 and his 
grandsons Potan Singh and Ganesh 
Baksh Singh, minors, who were defen¬ 
dants 4 and 5 to this suit. 

The plain till claimed a decree for sale 
for Rs. 1, 17,959-6-9 on the basis of all 
the aforementioned deeds. Various de¬ 
fences were raised on behalf of the 
mortgagor’s son Balbhaddar Singh, in¬ 
cluding the defence so common to suits 
of this natuie, namely, that the consi¬ 
deration for the mortgage and the deeds 
of further charge was tainted with im- 
moiality. All these pleas have been 
decided against the defendants and the 
claim has been decreed in full by the 
learned Suhoidinate Judge. Defendants 
2 and 4 have preferred this appeal. 

The learned counsel for the appellant 
lias impugned the finding of the learned 
Subordinate Judge as ,regards certain 
items forming the consideration of the 
original mortgage deed and of the subse¬ 
quent deeds of further charge. His 
aigument is that the items disputed by 
him have not been proved to have been 
advanced for any legal necessity' or to 
constitute antecedent debts so as to 
make those items binding on the son 
or the grandsons of the mortgagor. The 
items disputed by him are item 5 of Ex. 

1 and the whole ot the consideration of 
the four deeds of further charge, namely 
Exs. 2, 3, 4, and 5. lie has accepted the 
findings of the learned Subordinate Judge 
in respect of all the items of Ex. 1 other 
than item 5 just mentioned. But it. 
seems to us unnecessary” to enter into 
the validity or otherwise of the disputed 
items of consideration because of the 
view which we take of one of the points 
arising for determination which seems to 
us to go to tho root of the whole case. 

It is this. It is not denied that the de¬ 
fendants < annot question the validity of 
the consideration of the mortgage deed 
or the <leeds of further charge unless 
they can show that tho mortgaged pro- 
perty ,s ancestral. The question about 
the naouro of the property, whether it 

ancestral or self-acquired, constitu- 
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L'd one ot the pleas raised by the defen¬ 
dants in defence and formed the subject 
matter of issue 5 which was framed by 
the learned Subordinate Judge in the 
following terms: 

“I? the property mortgaged in E\*p. 1 to 5 
ancestral.** 

L his issue casts the onus on the defen¬ 
dants to prove the property to bo ances¬ 
tral. There can be no doubt that there 
is no presumption in Hindu Law about 
any property being ancestral. If any 

were needed for this proposi¬ 
tion reference may be made to the case 
of Nanabhai Gan pat rai v. Achratbai (1). 

In this case dealing with the questions 
whether a particular property was an¬ 
cestral or not Farran, J., remarked as 
follows: 

If, iit order that tho plaintiffs should suc¬ 
ceed in their suit it be necessary that property 
left bv Pandurang Mankoji should be held to 
have been his ancestral property, it lies on the 
plaintiffs to prove, in some way or other, that it 
was ancestral in his hands. There is no pre¬ 
sumption in Hindu Law upon the point which 
they can invoke in their favour.” 

In tho j>resent case it is necessary for 
the defendants, in order to entitle them 
to question tho consideration of the 
mortgage made by their father, to prove 
that tho property was ancestral. The 
learned Subordinate Judge was, there¬ 
fore, right in throwing the onus of prov¬ 
ing issue 5 on tho defendants. His find¬ 
ing on the issue is that only two out of 
the five items of property which formed 
the subject of mortgage are ancestral. 
These properties are village Gadina Mo¬ 
ll al Gumani Singh and M aka ram pur par- 
gana Bliur. The learned Subordinate 
Judge seems to have assumed that the 
aforesaid property in the hands of Gu¬ 
mani Singh was ancestral and having 
made that assumption he has gone on to 
hold that Gumani Singh having made a 
will of the aforesaid property in favour 
of his adopted son, defendant 1, the pro¬ 
perty in the hands of the latter must 
also be considered to ho ancestral pro¬ 
perty. Wo find ourselves unable to ac- 
copt this view of the learned Subordi¬ 
nate Judge. The learned counsel for tho 
defend an bs-appol lants has not been able 
to refer us to any evidence showing that 
the said property was ancestral in tho 
hands of Gumani Singh. All that wo 
know about it is, as stated by Gumani 
Singh in his will, Ex. C-8 (p I of tho 

lecord) _that ho bad got this proportv 

(I) [1888] 12 13om. 122~ -- 
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under a decree of Court passed in his 
favour. It may be conceded that this 
statement is as much consistent with the 
property being ancestral as with its bee 
ing bis self-acquired property. But w 
have also tho fact that Gumani Singh 
undertook to make a testamentarv dis¬ 
position in respect of this property. He 
could only make such a testamentary 
disposition if this property was his self- 
acquired property. Thus the fact of Gu¬ 
mani Singh having made a will in res¬ 
pect of it raises tho presumption about 
the property being his self-acquired pro¬ 
perty. In any case in the absence of 
any evidence to prove that the property 
was the ancestral property of Gumani 
Singh and there being no presumption in 
favour of its being ancestral, we must 
hold that it was the self-acquired pro¬ 
perty of Gumani Singh. 

This leads us to the next question as 
to the nature of the property in the 
hands of Gohardlian Singh, lb has been 
found by the learned Subordinate Judge 
and the linding is amply supported by 
tho documentary evidence on the record, 
that Gumani Singh made a will of the 
property in favour of his adopted son, 
Gohardlian Singh and that Gobardhan 
Singh after the death of his adoptive 
father got mutation effected in his fa¬ 
vour on the basis of the said will. Here 
we may point out that the translation of 
Ex. C-9 printed at p. 5 of the record is 
not correct. The correct translation 
should he “by testamentary disposition 
instead of “ by right of inheritance ” as 
put down in tho translation. Tho ques¬ 
tion whether such property in the hands 
of tho son who gets it under the .v ill of 
his father is to he treato 1 as ancestial 
or as self-acquired property, is by no 
means free from difficulty. The decisions 
of tho various High Courts in this coun¬ 
try have not been consistent on uiis 
point. Ib is nob necessary for us bo enter 
into a detailed discussion of tho entire 
case law hearing on the point because 
in tho view which wo take of tho mattoL 
we do nob consider it necessary for the 
purpose of this appeal to commit oin- 
solves definitely to any of tho conflict¬ 
ing views. The matter has boon ( is- 
cussed at considerable length in the 
decision of a Bench of the lato Couit o 
the Judicial Commissioner of Oudli re¬ 
ported in Rnnt fishirar v. Mt. Rnkmin Uh 
[19I1J 14 o. O. 244=12 I. C. 770. 
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It will appear that the view taken by 
the Bombay High Court: see J uginohan- 
das Alangaldas v. M an g aid as Nathubhoy 
(3), and by the Allahabad High Court: 
see Parsotam Iiao v. Janki Dai (4), 
which was accepted by the Bench of the 
late Court of Judicial Commissioner of 
Oudh is: 

“ That in a case where self-acquired property 
is bequeathed to sons it should be presume 1, iu 
the absence of language clearly indicating tho 
testator’s intention that tho property should he 
held by the sons subject to the incident of sur¬ 
vivorship, that each sou takes an interest which 
passes to his heirs at his death.” 

In other words tho view is that in 
such cases the property should bo pre¬ 
sumed to be tho self-acquired property 
of the sons. On tho other hand, in the 
case of Naglingam Pillai v. Ramchandra 
Tevar (5), the Madras High Court has 
held that the nature of the estate taken 
by a son on a bequest of his self-acqui¬ 
red property by his father was a ques¬ 
tion of intention, turning on the cons¬ 
truction of tho will. This question was 
also raised before their Lordships ot the 
Judicial Committee in Lai Ram Singh 
v Deputy Commissioner of Partabgarh 
(G), but their Lordships did not consider 
it necessary to make any pronouncement 
on the point. We are of opinion that 
even if we do not go tho length of the 
view taken by the late Court of the 
Judicial Commissioner of Oudh and by 
the Bombay and Allahabad High Courts, 
and if we confine ourselves to tho moro 
limited view taken by the Madras High 
Court, even then tho terms of the will 
'executed by Gumani Singh leave no 
room for doubt about his intention on 
'the point. He says that the legatee 
will be tho owner of the property with¬ 
out any coparcener and that no one 
'except him shall have any light in the 
property. We arc, therefore, of opinion 
that on the terms of the document before 
us tho intention of Gumani Singh clearly 
was that tho property in the hands of 
Gobardhan Singh should be his exclusive 
[property and should not partake of tho 
.incidents of ancestral property. For these 
reasons we are of opinion that tho two 
properties which the learned Subordi- 
nato Jud ge holds to bo ancestral proper- 

(3) [1880] 10 Bom. 528. 

(4) (1907] 29 All. 354 = 4 A. L». J. 257=(1907) 

A W N 77 

(51 [1901] 24 Mad, 429=11 M. Ii. J. 210. 

(C) A. 1. R. 1923 P. 0. 100=45 All. 59G=2G 
O. 0. 257=50 I. A. 2G5. 
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ties have not been proved to be so. They 
must be considered to be tho self acqui¬ 
red property of Gobardhan Singh, mort¬ 
gagor. 

The learned counsel for the appellants 
does not dispute the correctness of the 
lindings of the learned Subordinate Judge 
in respect of tho three other properties 
being tho self-acquired property ol Go¬ 
bardhan Singh. The result, therefore, 
is that the entire mortgaged property 
must be held tobe tho self-acquired pro¬ 
perty of the mortgagor. It follows that 
the defendants have no right to question 
the validity ot any part of the consi¬ 
deration of the mortgage-deed and the 
deeds of further charge executed by their 
father. The appeal must therefore fail 
on this ground and it is dismissed with 
costs. 

R.M./R.K. Appeal dismissed. 
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Stuart, C. J. and Raza, J. 

Mt. Nando — Plaintiff—Appellant. 

v. 

Rain Dal ah and others —Defendants — 
Respondents. 

Second Appeal No. 15 of 1929, Deci¬ 
ded on 1st October 1929, against .decree 
of Third Addl. Dist. Judge, Lucknow, D/- 
4th October 1928. 

Civil P. C., O. 2, R. 2-Wh ere failure to 
pay interest gives rise to cause of action, 
suit for interest only bars subsequent suit 
for mortgage money and interest—Transfer 
of Property Act. S. 98. 

Under an anomalous mortgage A put B in 
possession of the mortgaged property. A then 
executed a rent note to pay a monthly rent and 
retook possession as a tenant. Rent was to 
he considered as interest on principal mort¬ 
gage money due. If interest were not paid 
in each month B was at liberty to recover tho 
entire mortgage money with interest through 
Court from tho mortgaged property. B sued 
for the interest (which was tho rent in arre¬ 
ars) and obtained a simple money decree. 

Held : that a suit by B for the mortgage 
money alleged to be duo and intorost as 
against tho mortgaged property was barred 
under O. 2, R. 2. A default in paying in forest 
gavo’B a cause of action to conic into Court, 
and this cause of action entitled B to the 
whole of tho mortgage money due and not only 
to tho interest due, such monov being a charge 
on tho mortgaged property. B's former suit 
should have included tho whole of tho claim 
which B was entitled to make in respect of tho 
cause of action and as there was omission to 
sue in respect of a portion of tho claim B could 
not ho permitted to sue subsequentlv in roRpoct 
of tho portion so omitted: A.’I. R. 1922 P.C. 23 
and A. I. R. 1922 P. C. 412, Rtl. on. [P 42 C 1] 
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Ro.rn Bharose Lai —for Appellant. 

Ali Zahcer , Atakund Bchari Lai , Ghu- 
lam I maw, and Har Gobi fid Dayal — 
for Respondents. 

Judgment.—The hearing of this ap¬ 
peal lias heon referred to a Bench by a 
learned Judge of this Court, as lie con¬ 
sidered that the question was one which 
had never been decided in this Court, 
and on which there should be a definite 
pronouncement of a Bench. We do not 
consider that the decision in this appeal 
will ordinarily lie a guide to the decision 
of other appeals, as in our view the de¬ 
cision here turns upon the wording of a 
somewhat peculiar anomalous mortgage. 
Under this mortgage the mortgagor put 
the mortgagee in possession of the mort¬ 
gaged property. He then executed a 
rent note to pay a monthly rent and 
retook possession as a tenant. The 
mortgagee stated that the rent was to be 
considered as interest on the principal 
mortgage money due. The terms of the 
mortgage laid down that, if the interest 
were not paid in each month, the mort¬ 
gagee was at liberty to recover the en¬ 
tire mortgage money with interest 
through Court from the mortgaged pro¬ 
perty. It is thus clear that a default in 
paying rent was equivalent to a default 
in paying interest, that a default in pay¬ 
ing interest gave the mortgagee a cause 
of action to come into Court, and that 
that cause of action entitled the mort¬ 
gagee to the whole of the mortgago 
money due, and not only to the interest 
due, such money being a charge on the 
mortgaged property. We find that sub¬ 
sequently the mortgagee sued for the 
interest (which was the rent in arrears) 
and obtained a simple money decree. It 
appears to us, that in these circum¬ 
stances the Courts below were correct 
in their decision that O. 2, R. 2 bars 
the present suit, which is a suit for the 
mortgage money alleged to bo due and 
intorest as against the mortgaged pro¬ 
perty. The former suit should have in¬ 
cluded the whole of the claim which the 
plaint it! was entitled to make in res¬ 
pect of the cause of action, and as 
there was an omission to sue in res¬ 
pect of a portion of the claim, the plain- 
tifl cannot bo permitted to sue sub¬ 
sequently in respect of the portion so 
omitted. This was not a caso whore the 
plaintiff was entitled to inoro than one 
relief in respect of the samo cause of 


action. We have examined with respect 
to the principlosdaid down by their Lord¬ 
ships of the Judicial Committee in Mo¬ 
hammad Hafiz v. Mohammad Zalcariya 
(1) and Kishan Narain v. Pala Mai (2) 
and have derived assistance from those 
decisions. Cases of this kind have usu¬ 
ally to be decided upon the actual facts 
and the words of O. 2, R. 2 are usually 
sufficiently clear to permit a decision to 
be made as to whether a suit is or is nob 
barred under the provisions of that rule. 
As a result we dismiss this appeal with 
costs. 

R.M./R.K. Aj)])cal dismissed. 

(1) A. I. R. 1922 P. C. 23=4j All. 121=19 
I \ 9 fp Cl 

(2) A. I. R. 1922 P. C. 412=1 Lab. 32=50 
I. A. 115 (P. C.j. 
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Misra, J. 

Par mesh uar Bakhsh Singh —Defen¬ 
dant—Appellant. 

v. 

Nokh e S i n gli —PI a i n t i ff—Res pondent. 

Second Rent Appeal No. 57 of 1928, 
Decided on 2Lst February 1929, from an 
order of Offg. Dist. Judge, Hardoi, D/- 
7th July 1928. 

Oudh Rent Act, S. 127 —Position of trans¬ 
feree from ‘lessor whose possession is un¬ 
justified is that of trespasser and suit for 
rent lies against him. 

Where a proprietor executes a lease of certain 
land but remains in possession thereof, hi* 
possession is unjustified in the eyes of law. The 
position of a transferee from him is no hotter 
aud lie can be treated as a trespasser and a suit 
for determination and recovery for rent, can >e 
brought against him. [P 43 J 

Kashi Prasad Srivastava— for Appel¬ 
lant. 

Raj Bahadur Asthana—fov Kespon- 

( J udgment.-This appeal arises out 
of a suit brought by Nokhey Singh, the 
plaint iff-respondent, for arrears of len 
igainst Par mesh wav Bakhsh Singh, t io 
lefendant-appellant. The facts of t io 

;aso appear to ho that ono Makian ‘ m o 1 
die original proprietor of the land in sui 
executed a lease thereof on 23 i d 1 e iuai> 
L920, in favour of the respondent, Nokhey 
5ingh and tho latter sold certain sir an 
chudkasht plots out of those lands to the 
ippollant Parracshwar Bakhsh * mg i. 
I?ho respondent claimed a decree uncle 

5 . 127, Oudh Rent Act. 

Tho defence put forward by tho apj?el- 
ant was to the effect that since 10 1 
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self was the proprietor of the lands of 
which ho had executed a lease in favour 
of the respondent, he could not be con¬ 
sidered as a tenant under S. 127, Oudh 
Rent Act. This plea has been overruled 
by both the Courts below. 

In second appeal the same contention 
has again been raised on behalf of the 
appellant. I am of opinion that the view 
taken by the Courts below on the ques¬ 
tion of maintainability of the suit brought 
by the plaintiff-respondent against the 
jdefendant-appellant is- correct. After 
ithc execution of the lease bv Makrand 
Singh, the plaintiff-respondent became 
entitled to possession of the entire land 
of which the lease had been executed in 
!his favour, and if Makrand Singh, the 
lessor, remained in possession of any 
lands, which were not exempted under 
the lease, his possession was clearly un¬ 
justified and in the eyes of law lie would 
bo treated as a tespasser so long as the 
lease lasted. If this was the position of 
Makrand Singh no better position could 
bo allowed to the appellant who was a 
transferee from Makrand Singh. If the 
appellant is, therefore, also to be held as 
trespasser it was perfectly open to the 
plaintiff-respondent to treat him as such 
and to bring a suit against him for deter¬ 
mination of rent and for recovery thereof 
under S. 127, Oudh Rent Act. I am 
fortified in th is view by a decision of my 
learned brother Mr. Justice Raza in 
Second Rent Appeal No. 19 of 1925, 
which has been referred to in the judg¬ 
ment of the lower appellate Court. In 
that case one Lai Bahadur Singh had 
similarly executed a lease in favour of 
one Chhedi, but did not give him posses¬ 
sion of his and sir khudkasht land and 
oxecuted a lease of the same in favour of 
one Shoo Narain. Chhedi, the lessee, 
brought a suit for arrears of rent againt 
Sheo Narain under S. 127, Oudh Rent 
Act. It was held by my brother that 
Lai Bahadur could bo treated by the 
lessee as a trespasser and rent could bo 
claimed against him under S. 127 of the 
said Act. It was also held that Sheo 
Narain the lesseo from Lai Bahadur could 
not in respect of sir and khudkasht be 
deemed to be in a better position and 
that the suit for arrears of rent under 
S. 127 was maintainable against him. I 
am in entire agreement with the view of 
law taken in this case. 

I, therefore, hold that the claim of 


the plaint iff-respondent in this case was 
rightly brought under S. 127, Oudh Rent 
Act, and the decreo passed by the Court 
below against the appellant is fully jus¬ 
tified. 


The appeal, therefore, (ails and is dis¬ 
missed with costs. 

R.M./r.k. Appeal dismissed . 
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Sill VAST A YA , J 

Avadh Be\ari and others —Plaintiffs 
Appellants. 

v. 


Parmeshur Din and others 
dan ts—Respondents. 


Do fen - 


Second Appeal No. 191 of 1929, De¬ 
cided on 18th September 1929, from de¬ 
creo of Sub-Judge, Rue Bareli, D/- 15th 
March 1929. 


<T 

O 


(a) Limitation Act, S. 22 — Impleadin^ 
necessary party which changes character of 
suit does not amount to correcting misdes¬ 
cription and S. 22 applies to such case. 

A brought a suit for possession of certain 
property on allegation that all right in tho 
property had been transferred to him by a re¬ 
versioner, B who got tho property after the 
death of a widow, and that C who was in 
possession of the property had no title. C con¬ 
tended that he was in possession of the pro¬ 
perty only on behalf of an idol S, in whoso 
favour the widow has o.aecuted a deed of gilt 
and that S was a necessary party to the suit. 
A made an application asking C to be des¬ 
cribed as the representative of S and for add- 
ng 6 ’ as a defendant. 

Held • that originally the claim being 
against C personally the proposed change was 
obviously intended to change the character of 
tho suit by introducing a new ease and it 
could not be said that the amendment was in¬ 
tended to correct a misdescription and that it 
did not amount to introduction of now party 
within tho meaning of S. 22. 6 ’ was r a nocos- 

sary party and he being impleaded after 12 
yoars tho suit was barred and A could not also 
got any roliof against C personally as C was in 
possession only on behalf of S. : 33 All. 735 • 
A. I. II. 1923 Cal . 419 and 37 Cal. 229 (p Q j 

D,sl • [P 15 C l'j 

(b) Limitation .Act, S. 22-Idol is necc ,. 
sary party when its title is challenged. 

A shohait has a right of suit in mattors aris- 
ing oiit of tho possession and management of 
tho dedicated property. But a case, whore the 
intrinsic title of the idol is challenged, stands 
n a difforont footing. In cases whore tho 
crucial question is about the ownership, tho 
idol is a necessary party. [p 45 q 2 ] 
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Radha Krishna —for Appellants. 

1\. B. Lai —for Respondents 1 and 3. 

Judgment. This is a second appeal by 
the plaintiffs who have been unsuccess¬ 
ful in both the Courts below. They had 
brought a suit for possession of certain 
property on the allegations that the 
aforesaid property had been in the pos¬ 
session of one Mt. Sona as a Hindu 
widow, that Mt. Sona died on 5th 
August 1910, leaving Sital defendant 2 
as her husband s nearest reversioner, 
that the said Sital transferred all his 
rights in the property to plaintiff 1 
and that defendant 1 was in possession 
of the property without any right or 
title. Plaintiff 2 is the father and 
plaintiff 3 the uncle of plaintiff 1 and 
being members of a joint Hindu family 
they all joined in making the present 
claim. 

The defence raised on behalf of defen¬ 
dant lwas that ho was in possession of 
the property only as manager on behalf 
of the idol Sheoji in whose favour Mt. 
Sona had executed a deed of gift in 
respect of the entire property in suit on 
5th June 1912. He contended that Sheoji 
was a necessary party to the suit. The 
plaintiffs thereupon on 16th October 1928 
made an application asking that defen¬ 
dant 1 be described as a representative 
of Sheoji and that in order to avoid con¬ 
troversy the name of Sheoji be added as 
defendant 3. This application was al¬ 
lowed and Sheoji was impleaded as a 
party defendant on the same date. 
Defendant 3 on being impleaded as a 
defendant raised the plea of limitation. 

Both the lower Courts have accepted 
the plea and have dismissed the suit on 
the ground of its being barred by time. 
The lower appellate Court has further 
found that the*plaintiffs were fully aware 
of the deed of gift executed by Mt. Sona 
in favour of Sheoji inasmuch as they 
had referred to it as far back as April 
1926 in an application, Ex. A-2, made to 
the record officer. 

The principal contention urged on be¬ 
half of the plaintiffs-appollants in sup¬ 
port of the appeal is that Sheoji was 
sufficiently represented in the suit by 
defendant 1 and that ho was therefore 
not a necessary party at all in the case. 
For these reasons it is argod that S. 22, 
Limitation Act, does not apply to the 
present case, and the suit could not be 


dismissed on the ground of limitation by 
reason of the provisions of that section. 
I find myself unable to accept the con¬ 
tention. A cursory glance at the plaint 
would show clearly that the plaintiffs 
for some reason or other studiously 
avoided all reference to the idol and the 
dedication to the sheba. It is an ordi¬ 
nary plaint in the stereotyped form for 
possession and mesne profits against a 
trespasser. The learned counsel for the 
plaintiff-appellants has relied upon seve¬ 
ral cases in support of the contention 
that mere amendment of description of 
a party on the record does not amount 
to the introduction of a new party with¬ 
in the meaning of S. 22, Limitation Act. 

1 do not think that the present case can 
be considered to be one of this class. 

The first case refered to is Jodhi Rat 
v. Basdco Prasad (I). In this case which 
was one of pre-emption the vendee was 
described as : 

“Sri Thakurji installed in the temple known 
as Purandor Lai in the town of ltasra, under 
the sarbarakarship of Basdoo “Prasad.” Their 
Lordships of tho Allahabad High Court held 
that defendant 1 was properly described 
in tho plaint and further wont on to remark 
that even if there was anv defect in the dcs- 
cription of the defendant it was nothing more* 
than an irregularity or misdescriptton. Any 
amendment made for the purpose of correcting 
tho description would not, in their Lordships 
opinion, have tho effect of introducing a third 
party on the record and no question of limita¬ 
tion would .... arise.” 

Reference was next made to Naha 
Kumar Choudhury v. Higkeazany (2). 

In this case plaintiff originally sued 
in his personal capacity but latei on 
after the expiry of the period of limita¬ 
tion he amended the plaint adding him¬ 
self in his capacity of an administrator. 

It was held that as the amendment made 
a change of form only and not of sub¬ 
stance the suit was not barred by limi¬ 
tation. 

Tho last of the cases cited from the 
authorized reports was Pyary Mohan 
Mukcrji v. Norendra Nath Mukrrji w/- 
Tho facts of this case wore very diffe¬ 
rent and the case has hardly any healing 
on tho question before me. In this case 
one Bijai claimed succession to tho office 
of shebait and brought a suit to esta- 


(1) [1911] 33 All. 735=11 I. C. 47—8 A. L. J 


(2) A. I. R. 1925 Cal. 419=51 

(3) [1910] 37 Cal. 229=5 I. C. 404—37 

27 (P. C.). 


I. A. 




1930 


Oudh 45 


Avadh Behari v. Parmkshur Din (Srivastava, J.) 


blish his title. He died on the .very day 
on which a decree was passed in his 
favour. He left a will appointing cer¬ 
tain persons as his executors. These per¬ 
sons brought a suit against tho receiver 
of the debuttar estate for recovery of 
sums of money payable to Bijai or his re¬ 
presentatives out of the debuttar estate. 
The High Court thought the debuttar 
estate was not properly represented and 
remanded the suit for inquiry in order 
that tho prayer in the plaint might ho 
amended so as to raise directly the 
question of the right to the office of 
shehait and tho representation of the 
estate. On remand tho Subordinate 
Judge found that tho defondant appel¬ 
lant who was impleaded as a receiver 
must ho considered to ho the shehait. 
In those circumstances their Lordships 
of the Judicial Committee held that the 
object of the amendment was to deter¬ 
mine judicially which of the living des¬ 
cendants of tho original testator, all of 
whom were already parties to the suit 
was to he considered shehait. 

One fact which emerges clearly from 
an examination of all these cases is 
that the amendment made in the des¬ 
cription was in no case such as to 
change materially the nature of tho 
suit. The facts in all the above noted 
cases wore sufficiently stated in the 
pleadings and tho object of amending 
the description was merely to make 
clear the capacity in which a particular 
{party was being sued. It was in every 
case, to put it different, a change merely 
of form and not of substance. In such 
cases therefore it could very rightly ho 
said that an amendment which is in¬ 
tended to ‘correct a misdescription or 
to more clearly describe parties who are 
already before tho Court, is not an am¬ 
endment which has the effect of adding 
or substituting a new party within tho 
meaning of S. 22, Lim. Act. Can it ho 
said that tho position in tho present 
case was the same ? It seems to me 
clear that tho plaint as originally 
framed was intended to make out a 
claim against defendant 1 personally. 
In those circumstances tho proposed 
change was obviously intended to chango 
tho character of tho suit by introducing 
a new case and in my opinion cannot 
be brought within tho rule enunciated 
in the cases discussed above. 

The matter might ho looked at from 


another standpoint. Tho plaintiffs 
themselves by their application dated 
16th October 1928 joined Sheoji as a 
party in the case. As tho plaintiffs 
claimed to he the nearest reversioners 
to the husband of Mt. Son a and ques¬ 
tioned the right of Mt. Sona to make 
any valid transfer which could he effeefe- 
tive after her lifetime, the nature of tho 
plaintiffs’ claim was such that it at¬ 
tacked the root title of Sheoji in res¬ 
pect of the property in suit. In the 
case of Jagadindra NatJi Hoy v. Hem- 
antci Kumari Debi (4) their Lordships 
of the Judicial Committee remarked as 
follows : 

There is no doubt that an idol may bo 

j 

regarded as a juridical person capable as such 
of holding property, though * it is only in an 
ideal senso that property is so hold. And 
probably this is the true legal view when tho 
decision is of tho conipletest kind known to 

tho law.But assuming tho religious 

dedication to have been of tho strictest charac¬ 
ter, it still remains that the possession and 
management of tho dedicated property belongs 
to tho shehait. And this carries with it tho 
right to bring whatever suits are necessary 
for tho protection of tho property. Every 
such right of suit is vested in the shehait, not 
in the idol. " 

It will appear from the above that a 
shehait has a right of suit in matters! 
arising out of the possession and manage¬ 
ment of tho dedicated property. But 
a case like tho present, in which the 
intrinsic title of the idol is being chal¬ 
lenged, stands on a different footing. 
There can he no doubt that the owner-1 
ship of the property which has been 
dedicated to the idol vests in the idol 
from the date of dedication. In my 
opinion in such a case where the cru¬ 
cial question is about ownership the 
idol is a necessary party. However, it| 
is not necessary for me for tho purposes 
of tliis case to come to a definite deci¬ 
sion on this point. It is hardly open 
to the plaintiffs to dispute the fact of 
Sheoji being a necessary party in the 
case when they themselves by their ap- 
plication dated 16th October 1928 ap¬ 
plied to join him as a party defendant. 
There can he no gainsaying tho .fact 
that Sheoji was not a party to the suit 
before that date. Therefore the suit 
as regards him can under tho provisions 
of S. 22 he deemed to have been insti¬ 
tuted only when he was so made a party. 

(4) [1005] 32 Cal. 129=31 I. A. -293 = 8 Sar 
608 (P. C.). 
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I am therefore in agreement with the 
Courts below in holding that defendant 
•1 having been impleaded more than 
12 years after the death of Mt. Sona, 
the suit was barred by limitation under 
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S. 22, Lim. Act. 

Another point urged on behalf of the 
plaintilTs-appcllants was that at all 
events the suit should not have been 
dismissed against defendant 1. This 
contention is without substance. As 
pointed out before, defendant 1 does not 
lay any claim to the property in his own 
right. Ho claimed to be in possession 
only on behalf of Slieoji. 1 nder the cir¬ 
cumstances the plaintiffs’ claim against 
Shcoji being barred by time they could 
not get any relief against defendant 1 
personally. 

The appeal therefore fails and is dis¬ 
missed with costs. 

R.M./R.K. Appeal dismissed . 


A 


Mahahir Singh 
tiffs—Appel hints. 
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Wazir Hasan, J. 

and another —Plain- 


v. 


Chitta Singh and others —Defendants 
— Respondents. 

Second Appeal No. 93 of 1929, Deci¬ 
ded on 10th September 1929, from decree 
of Addl. Sub-Judge, Lucknow, D30th 
November 1928. 

Limitation Act, Art. 142 —Claimant must 
prove h i & possession within 12 years—In¬ 
quiry into question of adverse possession is 
i rrelcvant. 

In ensefi 1 nlling undor Art. 142 tho claimant 
must prove his possession within 12 voars noxt 
preceding tho dato of tho institution of tho 
suit and in cases of that nature an inquiry into 
tho question of advorpo possession is irrelevant. 
It is not enough for tho claimants to show an 
anterior title. The burden of proof is on him 
to prove possession at some time within 12 
joars next pr -coding the suit and this would 
shift the burden on to tho dofonco to show that 
they wore entitled to retain possession : 16 Cal . 
•173 (I>. C.) and 17 Cal. 137 (P. C.), Rel. on 41 
^1//. 660, Rtf.\ 27 Cal. 943 (P. C). ; A. I. R. 
1916 P. C. 21 . and A. I. R. 1922 P. C. 181, 

DxsL [P 47 C 1 , 2 ] 

Akhtar Husain for Mohammad Khalil 
Siddiqi for Appellants. 

l\fciziruddin —for Respondents. 

Judgment.—This is tho plaintiffs’ 
appeal from tho decree of the Addi¬ 
tional Subordinate Judge of Lucknow, 
dated 30th November 1928, affirming the 


decree of the Munsif of Haveli, dated 
21st May 1928. 

In the suit, out of which this appeal 
aiises, the subject-matter of dispute is 
a house situate in the village of Nan- 

mau, pargana Bijnaur, in the district of 
Lucknow. 

On the pleadings in tho case it is 
perfectly clear that tho plaintiffs claimed 
recovery of possession of the house in 
question by reason of the discontinu¬ 
ance of possession caused by tho acts of 
the defendants. The defence, with 
which I am now concerned, was that 
the plaintiff has not been in possession 
of the house within limitation and that 
the defendants had perfected their title 
to the same by adverse possession. On 
the question of title both the Courts 
below are agreed that it is with the 
plaintiffs. Having regard to the defence 
set forth above tho Court of first instance 

framed the following two issues : 

1 . Have the plaintiffs been in possession of 
the house within limitation ? 

2 . Have the defondants perfected their title 
to the house by adverse possession ? 

Both the Courts have answered tho 
first mentioned issue in the negative and 
against the plaintiffs. They have also an¬ 
swered the second issue in favour of the 
plaintiffs and against the defendants and 
on the finding arrived at on tho first 
issue they have dismissed tho suit. 

The argument in second appeal is that 
the title having been found in favour of 
the plaintiffs and against the defendants 
the suit should have been decreed. I 
am of opinion that the decree of tho 
Courts below is correct and should be 

maintained. In the case of 
Chunder v. Mohesh Chunder U) their 
Lordships of tho Privy Council held, to 
quote tho head-note, that though the 

" showed an anterior title but that was not 
enough without proof of their possession within 
12 years to shift the burden of proof on to t bo 
defence to show that tho defendants were en¬ 
titled to retain possession." . 

The burden of proof was on tho claim¬ 
ants to prove their possession at somej 
time within the 12 years next preceding; 
the suit. That case specifically foil 
within tho purview of Alt. 142, Sell. 1, 

Act 15 of 1877. This view of tho law 

was repeated in tho case of rfj 

A m a n ullah Khan v. Badan Singh KM . 

( 1 ) [1889J 16 Cal. 473=16 I. A. 23=5 Sar« 

321 (P.C.)* . iao /p c ) 

(2) [1890j 17 Cal. 137=10 I- A. 148 (r.CJ. 
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It was held in this ease that there 
has been dispossession or discontinu¬ 
ance of possession within the meaning 
of Art. 142 aud that whether any * pro¬ 
prietary right had existed or not in the 
plaintiffs’ ancestors the 12 years’ limi¬ 
tation ran from the date of dispossession 
or discontinuance. In delivering the 
judgment of the Privy Council in the 
case just mentioned Sir Robert Council 
said : 

No doubt the proprietary right would con¬ 
tinue to exist until by the operation of tho 
law of limitation it had beon extinguished; 
hut upon the question whothor tho law of limi¬ 
tation applies, it appears to be clear that it 
comes within the terms of Art. 142, and if 
thero has been any doubt in tho minds of the 
Courts in the Punjab as to what was the effect 
of tho law of limitation in casos of this descrip¬ 
tion, it seems to have arisen from tho introduc¬ 
tion of some opinion that there must bo what 
is called adverse possession. It is unnecessary 
to enter upon that inquiry. Art. 144 as to 
adverse possession only applies whore there is 
no other articlo which specifically provides for 
the case.” 

, This decision is, therefore, a clear 
authority for the proposition that in 
cases falling under Art. 142, Lim. Act, 
the claimant must prove his possession 
jwithin 12 years next preceding the date 
Iof the institution of tho suit and in 
jCases of that nature an inquiry into the 
.question of adverse possession is ir¬ 
relevant. 

On behalf of tho appellants reliance 
was placed on tho decisions of their 
.Lordships of the Judicial Committee in 
t he cases of Radhamoni Debi v. Collec¬ 
tor of Khulna (3), Sect/, of State v. 
0 Chelikani llao (4) and Kuthali Mooth- 
vary. Kunhar anient y (5). 

In tho first mentioned case the plain¬ 
tiff claimed title to certain chaks of land 
Oil two alternative grounds (L) that the 
lands in suit constituted a village owned 
by him and (2) that she, tho plaintiff, had 
had 12 years’ adverse possession of tho 
lands in dispute. Both the grounds of 
the claim were negatived by their Lord- 
ships of tho Judicial Committoo. They 
obsorved. The land : 

“ generally speaking, is jungle; but there has 
been m some parts more or less of intormittant 
cultivation.” 

This makes it perfectly clear that the 

(«) [1000] 27 Cal. 943=97 I. A. 136=7^^. 
714 (P.C.). 

(1) A. I. It. 1910 P. C. 21=39 Mad. 017=43 
I. A. 192 (P.C.). 

(5) A. I.-It, 1922 P. C. 181=44 Mad. 883=48 
I. A. 395 (P.C.). 
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case was nob governed by Art. 142, 
Sell. 1, Lim. Act, hut it was a case 
which fell on its merits under Art. 144 
of the same Schedule on the nature of 
the lands in suit was jungle land. In 
considering the result of tho evidence as 
to possession their Lordships observed : 

It is necessary to remember that tho onus 
is on the appellaut, and that what she lias to 
make out is possession adverse to the com¬ 
petitor. That persons deriving from her any 
right they had have done acts of possession 
during the fcwolvo years in controversy may be 
conceded. But the possession required must ha 
adequate in continuity, in publicity and in 
extent to show that it is possession adverse 
to the competitor. Tho appellant does not 
present a case of possession for tho 12 years 
in dispute which has all or auy of these 
qualities.” 

I am of opinion that this decision of 
their Lordships of the Judicial Com¬ 
mittee is inapplicable to this case. The 
second case cited on behalf of tlie ap¬ 
pellant is also inapplicable. Their Lord- 
ships of the Judicial Committee held in 
that case that islands formed on the bed 
of tho sea within tho territorial limits 
of the Indian Empire belong to the 
Crown. These islands were being 
declared part of a reserved forest 
under the Madras Forest Act 
1882, and a notification to that effect 
was issued by the Government of Mad¬ 
ras and persons claiming any rights in 
the lands were required to state the 
nature of the right claimed and to pro¬ 
duce all documents in support thereof 
before the Forest Settlement Officer. 
The respondents in the appeal before 
their Lordships of the Judicial Commit¬ 
tee claimed to ho owners of certain 
parcels of land included in tho notified 
area. Their claims were rejected by 
tho Settl ement Officer and his decision 
was affirmed by the District Judge upon 
appeals under tho Madras Forest Act, 
1882. The claimants then appealed to 
the High Court and the High Court 
finally allowed the appeal and excluded 
the lands in dispute from the reserved 
forest area. The Secretary of State for 
India appealed and in tho arguments on 
their behalf it was admitted that tho 
Crown was never in possession and it 
was argued that consequently Art. 142, 
Sch. 1, Lim. Act, did not apply and that 
under Art. i ll it was for tho claimants 
to prove that their possession became 
adverse more than GO years before tho 
notification. In support of tho distinc- 
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lion between the two articles the cases 
of Maharajah Kaon tear Sin ah v. j\ Tund 
Lett l S in y)i (6) and Kao Karan Singh v. 
Ba fc a r Ali Khan (7) were cited. 

On behalf of the claimants the 
original title of the Crown was 
not disputed but it was argued that 
in a suit for possession the plaintiff 
must prove that he has title which is 
not barred by the statute. Tho decision 
in Maharaja Konwhar Singh v. Nund 
LaU Singh (6), was relied upon and it 
was further argued that the above deci¬ 
sion applied to suits whether they are 
within Art. 142 or 144. In reply the 
counsel for Secretary of State for India 
in Council said: 

“In an action for ejectment in England tho 
plaintiff had to allogo and prove a disposses¬ 
sion. Tho principle with regard to limitation 
under the English Statuts does not apply in 
India except under Art. 142. In tho caso of 
jungle lands it is often not in the power of tho 
Crown to givo evidence as to when a defen¬ 
dant’s possession became adverse.” 

The judgment of their Lordships of 
the Judicial Committee was delivered 
by Lord shaw of Dunferline. Having 
decided the question of titlo in favour of 

the Crown his Lordships observed: 

“In these circumstances the question before 
tho Board would appear to bo extremely simple. 
Under tho Limitation Act no adverse posses¬ 
sion can bo offoctivoly pleaded against tho 
Crown for a poriod of less than CO years. Tho 
question simply is: Do tho claimants estab¬ 
lish such adverse possession? If thoy do not, 
the basis of tlieir claim fails”. 

His Lordship thou quoted the follow¬ 
ing passage from tho judgment of the 
High Court. 

“In tho case of lands which came into exis¬ 
tence as land capable of occupation more than 
GO years prior to tho notification, the Crown 
must show by evidonco that it had a subsisting 
titlo at some time within that period.” 

His Lordship observed: 

“Their Lordships are of opinion that tho 
view thus taken of the law is erroneous. Noth¬ 
ing is better settled than that tho onus of 
establishing property by reason of possession 
for a certain requisite poriod lies upon tho 
person assorting possession. It is too lato in 
tho day to suggest tho contrary of thi 9 pro¬ 
position.” 

Finally his Lordship said: 

“In their Lordships’ opinion objectors to 
ftfTorostation thus proferring claims arc in law 
in tho samo position as persons bringing a suit 
in an ordinary Court of justice for a declara¬ 
tion of right. To such a situation in tho one 
caso, as *in tho othor, tlioir Lordships think 

(G) [1850-61] 8 M. I. A. 100=1 Suthor 120== 
1 Sar. 744 (P.C.). 

(T) [1883] 5 All. 1=0 I. A. 00=4 Sar. 332 
fP.C.). 


that Art. 144, Lim. Act 15 of 1877, Sch. 11, 
applies, tho period of 12 years thereunder being 
however, extended to a period of GO vears by 
Art. 149. In an ordinary suit fora declaration 
it cannot be doubted that tho onus of estab¬ 
lishing possession for the requisite period 
would rest upon the plaintiff. In their Lord- 
ships’ opinion the situation of a claimant 
under ahorestation proceedings is the same 
upon this point.” 

It is therefore quite clear that Art. 144 
read with Art. 149 was applied in that 
caso and for this reason that decision is 
of no help to the appellants in the 
present case. 

The third case was one in which the 
appellant before their Lordships of tho 
Judicial Committee, that is the plaintiff, 
asserted that he was in possession of tho 
property in suit which was a group of 
24 hills in the North Malabar District of 
the province of Madras. The defendant 
in that case claimed titlo by adverse 
possession which was negatived by their 
Lordships of the Judicial Committee on 
the ground that the possession proved 
was not of such a nature as the law re¬ 
quired for establishing prescriptive title. 
In discussing the evidence as to posses¬ 
sion their Lordships said: 


‘‘Much importance attaches to tho nature of 
lie property itself. It is forest land apparent* 
y very littlo of it capable of, or at least up to 
lie present subject to cultivation and growing 
ere and there stretches of timber. It is quito 
loar that a property of this naturo is far re* 
loved as a subject of defmito possession from 
mds under continuous and permanent culti- 
ation, compactly situated and capable of being 
imcmborcd with identification as tho lands 
old and occupied in articulato plots or under 

lases.” 

On the question of title their Loid- < 
hips found that it was in tho plaintiH 
ml on tho qnestion of adverse posses- 
ion thoy referred to their decisions in 
iadhamoni Debi v. Collector of Khulna 
i ) and Secy, of Slate v. Chehkani hama 

iao (4), and said: 

“Standing a titlo in “A” the alleged adverse 
ossession of ”J5” must have all tho qualities 
f adequacy, continuity and exclusi\onosB 
hich should qualify such adverse possession. 

Jut tho onus of establishing those things 

? upon tho adverse possessor. cir 

jordships also found on merits that-: 

“tho plaintiff has boon exorcising during tuo 
urroncy of his titlo various acts of possession 
(ion tho quality of those acts, oven 

hoy might havo failed to constitute adverse 
ossession as against anothor, niay L a 
antly sufficient to destroy that adequacy au 
Corrupt that exclusiveness and cont.nu.tr 

,-hich is demanded from any P or »“" 
ng by possession tho title which ho h 
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This case also is therefore of no avail 
to the appellants. 

The distinction between cases falling 
under Art. 142 and cases where the 
defence to a suit for recovery of posses¬ 
sion is 12 years’ adverse possession under 
Art. 144 is well emphasized, if I may 
respectfully say so, in a decision of a 
Bench of the High Court at Allahabad 
in the case of Jai Chand v. Giricar 
Singh (8). 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

R.M./K.K. Appeal dism isscd . 

“(8) [1919]~41 All. 669=5*2 T. (’. 866=17 A.lTj- 
81*1. 
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SlUVASTAVA, J. 

Chhattarpal Singh — Defendant—Ap¬ 
pellant. 

v. 

Bhadeshwar Prasad Singh and another 
—Plaintiff and Defendant — Respondents. 

Second Rent Appeal No. 15 of 1929, 
Decidod on 22nd October 1929, from 
decree of Dist. Judge, Rae Bareli, D/- 
29th Juno 1929. 

(a) Oudh Rent Act (3 of 1926), Ss. 127 (1) 
«md 108 (2)—Decree for arrears of rent and 
ejectment can be passed in one and same 
suit. 

When a Court passes a decroo for arrears of 
ront uiidor sub-S. (1), S. 127 read with Cl. (2), 
S. 109, it is open to the Court, on the appli¬ 
cation of the plaintiff, to also pass a decree for 
ojoctincnt of tho defendant from the land. 

[P 40 C 2] 

(b) Landlord and Tenant—Lease by theka- 
dar Lease effective only during period of 
theka. 

No thekadar can bind the landlord and so 
lease oxecutod by thekadar is only effective 
during tho period of theka: A. I. R. 192) 
Oudh 12, Foil. [p 49 c 2] 

K. N. Tandon —for Appellant. 

Gliulam Hasan —for Respondent 1. 
Judgment. This is an appeal by a 
defendant against tho decision dated 
29th Juno 1929 passed by tho District 
Judge of Rae Bareli affirming tho deci¬ 
sion dated 2Gth April 1928 passed by an 
Assistant Collector of the Bartabgarh 
District. 

The appeal arises out of a suit for 
arrears of rent and ejectment under 
127, Oudh Ront Act. Tho plaintiff 
who is admittedly tho proprietor of the 
land in suit camo into Court on tho 
allegation that the defendant was in 
possession of the land in suit without 
any title and without his consent and 


that lie had been recorded by tho pat- 
wari as a bila tasliya tenant. Ho there¬ 
fore claimed arrears of lent for tho 
period of his possession and also an 
order for ejectment. The defence was 
that the land in suit was in the posses¬ 
sion of a thekadar Rampal Singh who 
had given a lease to Mt. Bhagwani, 
daughter of the defendant and that tho 
defeudant was in possession on behalf 
of tho said Mt. Bhagwani. Both tho 
lower Courts have held that the alleged 
leaso given to Mt. Bhagwani was a bogus 
one and that in any case a lease like tho 
one sot up by tho defendant could not 
hind tho landlord after expiry of tho 
theka. 

The first argument urged in support of 
the appeal is that a decree lor arreais of 
rent and for ejectment could not bo 
passed in one and the same suit. It is 
contended that a suit for ai rears of rent 
lies under S. 108, Cl. (2) whereas a suit 
for ejec tment falls under S. 108 Cl. (4), 
Oudh Rent Act, and it is therefore 
argued that separate suits must be insti¬ 
tuted for arrears of rent as well as 
ejectment. This contention entirely ig¬ 
nores tho provisions of S. 127, Oudh 
Rent Act, which expressly provides that* 
when a Court passes a deciee for arrears 
of rent under sub-S. (1), S. 127, read 
with Cl. (2), S. 108, it is open to the 
Court, on the application of the plaintiff 
to also pass a decree for ejectment of 
the defendant from the land. I must 
therefore overrule this contention. 

The only other contention urged was 
that the defendant could not he ejected 
because of the leaso executed by tho 
thekedar Rampal Singh in favour of Mt.j 
Bhagwani. This is concluded by the 
decision of a Bench of this Court 


in Krishna Kumari Devi v. 
Dat (1). 


Tribh mean 

l 


The appeal therefore fails and is dis¬ 


missed with costs. 


V.lL/lLK. Appeal dismissed. 

(1) A.I.tt. 1929 Ouclh 12. 
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Stuart, C. J., and Wazir Hasan, J. 
Chhotey Lai —Plaintiff — Appellant. 

v. 

Alt. Devi Brij Jlani —Defendant—Res¬ 
pondent. 

Misc. Appln. No. 538 of 1929, in Se¬ 
cond Appeal No. 252 of 1929, Decided on 
30th October 1929. 
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Limitation Act, S. 5—Counsel's advice 
S«yen with due care and attention but mis¬ 
taken—Client thereupon acting in good faith 
m«sled and filed appeal after limitation — 
Court can admit appeal. 

Vv lien ifc is established in the first placo that 
a counsel k,is given advice with duo care and 
attention but has nevertheless arrived at a 
mistaken conclusion, and that tlie appellant, 
misled by that advice, has in good faith hied an 
appeal beyond limitation, then when compli¬ 
ance has b?en mub with all these conditions 
a Court is justified in admitting an appeal filed 
after limitation, but not otherwise : 23 All. 

•Ill and 2J .1//. 033 held broad1 1 / decided. Coles 
Heven shear; In re, 1 K. J >. 1, Fiscused 10 O.C. 
201, Foil. [p 50 C 2, P 51 C 1] 

B. B. Chandra —{ox Appellant. 

Bal Saretia and Suraj Sahai — 
for Respondent. 

Order. This is an application under 
the provisions of S. 5, Limitation Act, 
for the admission of an appeal, which on 
the face of it is time barred, and which 
was dismissed accordingly on 11th Sep¬ 
tember 1929. The cause alleged by the 
appellant for the admission of this ap¬ 
peal is that he was misled by the advice 
of his counsel as to the date when the 
appeal should he filed, and that, for this 
reason alone, his appeal should he ad¬ 
mitted, although it is beyond time. Ho 
.lias quoted in support of his plea two 
decisions of the Allahabad High Court : 
one Kura Mai v. Ram Nath (I) and the 
other Anjor Kutiwar v. Baba (2). The 


Rolls (Collins, M. R.) and Cozens-Hardy, 
L. J., stated that if the case had been 
1 1 ee from authority and if they had been 
at liberty to follow their own judgments 
they'would have allowed the time to be 
extended. Farwell, J. f stated that in 
his judgment lie considered that, oven if 
there had been no authority, he would 
have refused to have allowed the time 
to he extended for such a reason. The 
fact, however, remains that two out of 
these three learned Judges did not ap¬ 
prove the principle which underlay the 
authority of previous cases. This fact 
is in favour of the application. But it 
would appear to us that the matter 
should uot he decided on the broad lines 
laid down in the Allahabad decisions. 
Wo do not consider that the extension 
should he granted merely because a 
client bona fide accepts the advice of the 
counsel as to the proper procedure to 
adopt, and misled by that advice fails 
to file the appeal within time. The view 
which wo take is the view which was 
adopted by a Bench of the late Judicial 
Commissioner’s Court in Mohammad 
Bakar Ali Khan v. Mohammad Bakar 
(4). Chamier, J. C., said at p. 294 : 

“An affidavit has been filed by the learned 
advocate for the appellant which shows 
that his client filed the appeal in the Court 
of tho District Judge of Sitapur, acting 


learned Judges composing the Bench, 
which decided tho first appeal, tho de¬ 
cision in which was followed in the se¬ 
cond appeal, wore of opinion that where 
a client bona fide accepts tho advice of 
counsel as to the proper procedure to 
adopt in the course of litigation, and, 
misled by that advice, fails to file an 
appeal within time, ho is entitled to the 
benefit of S. 5, Limitation Act, in other 
words he has sufficient cause for not 
preferring the appeal within such time. 
This view is opposed to the view of tho 
English Courts. In C des and Rcvcnshear , 
In rc (3) the Court of appeal unanim¬ 
ously decided that when through a mis¬ 
take of counsel an app.oal was not 
brought until after the ex pi ration of the 
time thereby allowed for appeal tho 
appeal should not ho admitted. It is, 
however, to bo noted that tho Master of 

(1) [1006] 28 All.-414=8 a7TJ; J. 218 = (1906) 

A. W. N. G7. 1 * 

(2) [1907] *29 All. 038=1 A. L. J. 515 = 0907) 

AW >7910 ' 

(3) [1*907] I K. B. 1=70 L. J. K. B. 27 = 

J. 45=23 T. L. H. 32=95 L. T. 750- 


ou tho advice of Mr. Mohammad Nasim 
an advocate, who enjoys a large practice in the 
Courts in this province. Tho fact that tho ap¬ 
peal was filed on this advice is not disputed, 
and if wo wore to adopt tho rule of the Allaha¬ 
bad High Court in the case of Cura Alai v. 
/'lam Nath (1) wo might hold at onco that suf¬ 
ficient cause has been made out by the-defen¬ 
dant for not presenting this appeal within time, 
for it is not suggested that the dofendan * 
not act bona fido on tho advice guen o nm > 
his advocate. But except possibly in one case 
this Court has never held that it is sufficient 
for tho client to show that ho actod on the 
advice of counsel. It has, I believe, except in 
tho case to which I have just roforred, always 
hold that tho Court must ho satisfied that the 
advice was givon with duo care and attontion, 
and tho Bonch followed tho previous practice 

of tho Court.** 

This is the view which wo take. When, 
it is established in the first place that aj 
counsel has given advice with due caic 

and attention but has nevertheless 
arrived at a mistaken conclusion, an 
that tho appellant, misled by that ad- 
vice, has in good faith filed an appea 
beyond limitation, then when compli¬ 
ance has boon mad o w it h all theso _con_ 

(4) [1907] 10 O. C. 291. 
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ditions a Court is justified in admitting 
an appeal filed after limitation, but not 
otherwise. * 

This being the view which wo take 
of the law it now remains to be seen 
whether these conditions have been 
complied with in this particular case. 
We are of opinion that they have been 
complied with in this particular case. 
We find that there was a place for dif¬ 
ference of opinion, as to whether the 
filing of an application for review did 
not extend the time. Whether it did or 
did not extend the time the advice 
given by the counsel cannot bo said 
not to have been given with due care 
and attention, and the litigant 
acted bona fide. We. therefore, give 
the appellant the concession provid¬ 
ed by S. 5, Limitation Act, and per¬ 
mit the appeal to bo filed. But in the 
circumstances of the case we consider 
that he should pay not only his own 
costs of this application but the costs of 
the other siao and we direct that he 
shall pay his own costs and the costs of 
the other side. After having permitted 
the appeal to be admitted we have 
examined the grounds of appeal. We 
direct that the appeal be laid before a 
Bench of this Court for orders as to ad¬ 
mission under O. 41, R. 11, Civil P. C. 

V.B./r.K. Ajiplicatioji allowed . 
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under which the groves had already 
been partitioned and praying that a 
decree might bo passed in the terms of 
the award. The Courts below dismissed 
the suit in toto on the ground that the 
plaintiff had no right to sue for parti¬ 
tion when the matter had already been 
decided by a valid award. In appeal 
the question is raised whether such an 
award can operate as a bar to a suit for 
partition when it has never been made 
a rule of the Court. It is true that Art. 
178, Lim. Act, prescribes a period of six! 
months for having an arbitrator s award 
made a rule of the Court, but the au¬ 
thorities, as far as they have been shown 
to me, are unanimous in .agreeing that 
an arbitrator’s award does not become 
invalid merely because it has not been 
made a rule of Court. 1 need only refer 
to three decisions of the Court of the 
Judicial Commissioner of Oudh reported 
in Sheo Narain Singh v. Bishnalh Singh 
(1), Mohammad Hadi v. Mohammad 
Taki (2) and Shubrati v. Mt. Hafizan 
( 3 ). 

In the grounds of appeal the appellant 
has asked that in any case the suit 
should not have been dismissed but 
should have been decreed in the terms 
of the award. This was the defendant’s 
own prayer and counsel for the defen¬ 
dants agrees that such an amendment 
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PULLAN, J. 

Thakur Din Singh and others —Plain¬ 
tiffs—Appellants. 

v. 

Dhagwandin Singh and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 245 of 1929, De¬ 
cided on 16th October 1929, from decree 

of Sub-Judge, Partabgarh, D/- 23rd April 
1929. 

Limitation Act, Art.178—Award not made 
rule of Court within limitaticn period— 
Award does not become invalid—Award. 

An arbitrator’s award doos not bocomo in¬ 
valid merely because it has not been made a 
rulo of the Court within tbo proscribed period 
of limitation: 4 O. L. J. 487, Hel. on. [P 51 C 2] 

Bad ha Krishna —for Appellant. 

71. D. Chandra and Mata Bux Singh — 
for Respondents. 

Judgment. — This is a plaintiffs’ 
second appeal arising out of a suit for 
partition. The defendants mot tho 
plaintiffs’ suit for partition k by produc¬ 
ing an award dated 4th November 1927 


should be made in the decree. 1 there¬ 
fore allow the appeal to this extent that 
a decree should be passed in the terras 
of tho arbitrators’ award dated 4th 
November 1927. As this was no part of 
the plaintiffs’ prayer in the Court below 
and has merely been adopted from 
the defendants in this Court I cannot 
allow the plaintiffs’ costs in any of the 
Courts but in this Court. I .direct that 
the parties shall pay their own costs. 

_v. TL/R • K- Order accordingly. 

(1) [1901] 7 O. O. S69. “ 

(2) [1915] 18 O. C. 282 — 32 I. C. 465. 

(3) [1917] 4 O. L. J. 487 = 42 1. C. 116. 
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PULIiAN, J. 

Hama rain Das —Plaintiff — Appel¬ 
lant. 


v. 

Cr cij raj Singh and others — Defendants 
— Respondents. 

Second Renb Appeal No f>4 of 1928, 
Decided on 2nd January 1929. 
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(a) Civil P. C. , O. 22, R. 10 — Suit for ar¬ 
rears of rent by ostensible zamindar—Ap* 
peal from decision in suit preferred by same 
ostensible zamindar—Ostensible zamindar's 
title being disputed by third party in dif¬ 
ferent suit third person declared zamindar — 
Substitution of third person as appellant on 
record of appeal held proper and valid. 

A suit for arrears was brought by one B 
who was at the time of the suit acknow¬ 
ledged to be the zamindar entitled to bring 
a suit for arrears of rent. During the pon- 
3 e f t K .is suit another suit was filed by 
ono // disputing the title of the ostensible za- 
mindar to the whole property and was decroed. 
The latter case was decided after the fornior. 
An appeal had already been preferred by the 
ostensible zamindar and in the course of the 
appeal the name of II the real zamindar, was 
substituted for the ostensible zamindar. The 
•alteration of names was not,properly and valid¬ 
ly effected but there was no objection to the 
same being done in the first appellate Court. 
Iho question was raised in the second appeal. 

Held', that the correction substituting 11 for 
B as appellant was proper. [P 52 C *2] 

(b) Civil P. C., S. 2 (12) — “ Mesne profits” 
does not exclude arrears for previous years 
which may be claimed and recovered at 
later years. . 

The term “ mesne profits ’’/does not exclude 
arrears for previous years which may bo 
claiinod and recovered at a later period than 
that for which they accrue. [P 52 C 2] 

Mahcsh Prasad —for Appellants. 

K* P . Misra —for Respondents. 

Judgment. —This is an appeal from 
the decree of the District Jud go of 
Gonda in a suit for arrears of rent. 

The suit was brought by ono Bhaya 
Dari Saran Das who was at that time 
acknowledged to he the zamindar en¬ 
titled to bring a suit for arrears of rent. 
During the pendency '; of the suit for 
arrears of rent a suit was filed on the 
original side of this Court by Mahant 
Har Narain Das in respect of the wholo 
of the property, and after this suit had 
been decided by the first Court on 26tli 
September 1927, an order was passed by 
the Chief Court on the original sido dec¬ 
reeing the plaintiff’s suit. The effect 
of this order was to place Mahant Har 
Narain Das in the shoes of Bhaya TIari 
Saran Das, and accordingly an applica¬ 
tion was made in the conrso of the ap¬ 
peal which had already been filed by 
Bhaya Hari Saran Das, for substitution 
of the name of Mahant Har Narain Das 
for that of Bhaya Hari Saran Das. There 
appear to have been some mistakes in 
the lower appellato Court, and I cannot 
find that this substitution was over 
validly effected, but a correction of the 
names was made in the petition of ap- 
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peal although not signed by the Judge 
and the appeal was heard by the Judge, 
without any objection being made to the 
effect that alteration of names had not 
been properly effected. I am, therefore, 1 
prepared to find that the correction had 
been made and that Mahant Har Narain 
Das is now the appellant in this case. 

The lower appellate Court appears to 
have misconceived the order passed in 
appeal from the decision of the Judge of 
this Court in the suit on the original 
side. The appellate Court ordered that 
mesne profits should be allowed to the 
plaintiff from the date on which the suit 
was filed and not from an earlier date 
as decided by the Court of first instance. 
The’ learned Judge of the Court below 
appears to have considered that this 
order of the appellate Court negatived 
the titlo of Mahant Har Narain Das 
to recover arrears of rent. As far as I 
am aware no such order was passed. 
The order related to the rights of Ma-i 
hant Har Narain Das to recover mesDC 
profits from Bhaya Hari Saran Das. 
The term “ mesne profits ” does not ex¬ 
clude arrears for previous years which 
may be claimed and recovered at a later 
period than that for which they accrue, 
and I am not satisfied that any order 
has been passed by the Chief Court 
which would affect the rights of Mahant 
Har Narain Das to recover arrears which 
were the subject of litigation between 
Bhaya Hari Saran Das and tenants dur¬ 
ing proceedings in the Chief Court on 
the original sido. Moreover there are 
certain items in this account which be¬ 
came duo before Bhaya Hari Saian Das 

took over the management of the r*°- 
perty from Mahant Har Narain Das 
and it is difficult to see how any order 
of the Chief Court in the suit between 
these two persons can relate to the 
period when Mahant Har Narain Das 
was himself in undisputed possession of 
- the property. I do not wish to fetter 
tho lower appellate Court in any mannei 
in the decision of this appeal hut I con¬ 
sider that it must he decided on its 
merits, and it will bo for the lower 
appellate Court itself to consider first, 
whether there is still any sum duo 
to tho plaintiff, and secondly, if so, 
what part of tho arrears* claimed can bo 
lawfully decreed to him. Tho only point 
which I have actually decided is that 
an appeal in tho name of Mahant ai 
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Narain Das can be and must be heard 
by the Court below. The costs will fol¬ 
low the result. 

V.B./r.K. Case remanded . 


A. I. R. 1930 Oudh 53 (1) 

Stuart, C. J. and Raza, J. 

IIar Kiskore —Applicant. 

v. 

Masum Ali Khan and others —Oppo¬ 
site Party. 

Misc. Civil Revn. Appln. No. 1 of 1929, 
Decided on 8th November 1929 from 
order of Second Addl. Dist. Judge, Luck¬ 
now, D/- 1st September 1928. 

Provincial Insolvency Act (5 of 1920), Ss. 
35, 43 and 30 — For failure to deposit costs 
of publication order, adjudicating insolvent 
cannot be annulled — Remedy for costs is 
by Chief Court of Oudh Rules, R. 277 (3). 

An order adjudicating a person an insolvent 
cannot be annulled for failure to deposit costs 
of publication under S. 30. It can only be 
annulled under provisions of S. 35 or S. *13. 
Whore costs aTo not deposited the only re¬ 
medy for tho Court is under R. 277 (3) to re¬ 
cover the costs from the insolvent’s property 
if the property is sufficient for the purpose, or 
to romit the costs, if the property is insuffi¬ 
cient. [*P 53 C 1, 2] 

A. P. Sen and G. P. Bajpai —for Ap¬ 
plicant. 

Khaliquzzaman —for Opposite Party. 

Judgment. —The facts are as follows: 
Masum Ali was adjudicated an insolvent 
by tho learned Additional District 
Judgo of Lucknow at Unao under the 
provisions of S. 27, Act. 5 of 1920 on 
20th January 1928. Under tho provi¬ 
sions of S. JO of the same Act a notice 
of the order of adjudication had to he 
published in the local Gazette. Under 
the rules framed by this Court under 
that Act it was for Masum Ali ordinarily 
to deposit tho costs of publication. As 
lie did not deposit the costs the learned 
Additional District Judgo annulled tho 
order of adjudication on 1st September 
1928. One of the creditors has applied 
in revision against tho annulment on 
tho ground that the Court had no juris¬ 
diction to annul tho order for that 
reason. This "objection must prevail. 
• An order of adjudication once made can 
only bo annulled under tho provisions of 
8. 35 or S. 43, Act. 5 of 1920. Neither 
section provides for annulment on failure 
to deposit tho costs of publication. R. 
277 (3) of our rulos gives a Court power 
either to recover the costs from the in¬ 
solvent’s property, if the property is 
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sufficient for the purpose, or to remit 
the costs, if the property is insufficient,' 
and the Court below should have fol¬ 
lowed the rule, and should not have an-! 
nulled the order of adjudication as it 
had no authority to do so. In these 
circumstances wo set aside tho order of 
annulment which we consider not to 
have existed and the receiver will con¬ 
tinue to perform all such functions as 
functions with which he was originally 
invested from 1st September 1928 on¬ 
wards. Costs on parties. 

v.b./r.K. Order accordin<jly . 

A. I. R 1930 Oudh 53 (2) 

NVazir Hasan and Mi ska, JJ. 

31 oh am m ad Ah id and others —Appli¬ 
cants. 

v. 

Jafar Husain —Opposite Party® 

Civil Revn. Appln. No. 59 of 1928, 
Decided on 16th March 1929, from an 
order of District Judge, Hardoi, D - 26th 
September 1928. 

Mussalman Wakf Act (42 of 1923) and 
Charitable and Religious Trusts Act (14 of 
1920) — Applicability. 

Where a substantial portion of the profits of 
tho endowed property is earmarked for tho sup¬ 
port and maintenance of certain specified in¬ 
dividuals who are also tho relations of the 
settlor and the remaining portion for public of 
Shia community, the wakf is not wholly for 
public purposes and the Acts 14 of 1920 and 42 
of 1923 are not applicable to it: A. I. /•'. 1929 
Oudh 225 ( F.B .), Rtl. on. [P 54 C 1] 

Ali Zahir —for Applicants. 

Ghulam JAasan — for Opposite Party. 

Judgment.—This is an application in 
revision under S % 115, Civil P. C. from 
the order of the District Judge 'of Har¬ 
doi, dated 26th September 1928. The 
applicants seek certain reliefs under 
Acts 14 of 1920 and 42 of 1923, in res¬ 
pect of a certain religious endowment 
administered by tho opposite party. 
Tho leliefs have Jieen refused by the 
learned District Judgo on the ground 
that the Acts mentioned above are in¬ 
applicable for the reason that the deed 
of wakf on which the trust rests is a 
settlement partly for the benefit of poor 
relations and partly for tho benefit of a 
section of tho public belonging to tho 
Shia community. ^ It is agreed that if 
that is tho true interpretation of tho 
wakf in question tho opinion of tho Dis¬ 
trict Judge is correct, having regard to 
tho decision of tho Full Rench of tho 
Court in the case of Sued Shabbir 


Md. Abid v. Jafar Husain 
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Husain v. Ashiq Husain (l), but it is 
ivgued that tho wakf in question is a 
wakf wholly for public purposes. 

Wo aro unable to accept this inter¬ 
pretation. A substantial portion of 
the profits of tho endowed property is 
earmarked for the support and mainten¬ 
ance of certain specified individuals who 
are also the relations of the settlor. 
This being the feature of the wakf in 
question it is impossible to hold that 
it is wakf wholly for public purposes. 
We accordingly dismiss this application 
with costs. 

v.B./ r. K . _ A ) 2 jy hen t ion f 1 isv its s ed . 

(1 ) A. I. R. 1923 Oild'h 225 (F. BA 

A. I. R. 1930 Oudh 54 

Wazir Hasan, J. 

Jang Bahadur and another —Plain¬ 
tiffs —Appellants. 


v. 

"Wazir Khan and others —Defendants 
—Respondents* 

Second Appeal No. 431 of 1928, De¬ 
cided on 12th November 1929, from 
decree o f First Sub-Judge, Klieri, D/- 
25th August 1928. 

(a) Practice—Appeal—Facts in pleadings 
not altered—Party can contend for all legal 
consequences arising out of facts. 

In an appeal so long as tho facts given in tho 
pleadings aro not altered, it is open to a party 
to contend for tho legal consequences arising 
out of those facts. [P 54 C 2] 

(b) Civil P. C., S. 9 — “Right of burial.” 

A right of hurial is a civil right : 30 Mad. 

15, Foil.; 17 All. 87 and 23 Bom. GGG, Ref. 

CP 51 C 2] 

Tshri Prasad — for Appellants. 

Alaliabir Prasad —for Respondents. 

Judgment.—This is the plaintiff’s 
appeal from tho decree of tho First Sub¬ 
ordinate Judge of Kheri, dated 25th 
August 1928, reversing the decree of the 
Munsif of tho same place dated 22nd 
December 1927. ^ 

Tho substance of the relief asked for 
in tho suit, out of which this appeal 
arises, is that tho defendants ho estopped 
by means of a perpetual injunction not 
to use plots 1011 and 1019 situate in 
mahal Jang Bahadur, village Karyara, 
p&rgana Pasgavan, in the district of 
Kheri, as a graveyard to bury their dead 
therein. The defence was that the right 
to bury tho dead had been exercised for 
l°ng long years before tho suit and that 
thereby the defendants had acquired a 
right in law to continue tho practice. 
Some time this distinct statement of fact 


raised in the defence was given the legal 
nomenclature of a prescriptive right, 
again ol right by easement and finally 
in the Court of appeal it was called a 
customary right. The lower appellate 
Court on a consideration of the evidence 
lias come to the conclusion that tho de¬ 
fendants had been exercising the right 
claimed by them at least for the last 
50 years and that therefore they ac¬ 
quired a customary right in law which 
cannot be taken away from them at the 
instance of the plaintiffs, who are the 
proprietors of the plots in question. 

The first argument in appeal is that 
the lower appellate Court has made out 
a new case for tho defendants. I am 
unable to accept the argument. As 
observed bv the learned First Subordi-, 
nate Judge that so long as the facts 
given in the pleadings are not altered it 
is open to a party to contend for tlie 
legal consequences arising out of those 
facts. A party is not hound to plead 
law. Ho is hound to plead facts and 
there is no question in the case that the 
facts pleaded embrace tho case of a cus¬ 
tomary right. I, therefore, overrule 
this argument. 

The second argument in support of 
the appeal is that the customary right 
is not established. Hero again I agree 
with tho Court helow that all the ele¬ 
ments required in proof of such a right 
are fully established by the evidence 
adduced in tho case. The law bearing 
on the subject as to what are tho essen¬ 
tial elements which constitute such a 
right and which the law recognizes as 
such aro stated in tho case of Knar * cn 
v. Mamman (1). This decision \%as fol¬ 
lowed in Mohidin v. Shivalingappa (2). 

In tho case of Kooni A£ eera v. J /a horned 
Mecra (3) tho learned Judges who decided 
that case hold that the right of a burial 
is a civil right and I agree with that 

view of the learned Judges. 

The appeal fails and is dismissed with 

costs. 

V.B./r.K. Appeal dismissed. 


(1) [1895] 17 All. 87=(1895) A. W. N. 10. 

(2) [1899] 23 Bom. 666=1 Bom. R. R. l' u - 

(3) [1907] 30 Mftd. 15=16 Bf. R. J. 471. 
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A. I R. 1930 Oudh 55 

Stuart, C. J., and Srivastava, J. 

Mata Baksli Singh and another —De¬ 
fendants—Appellants. 

v. 

Mt. Thahu rain Patraj Kunuar and 
others Plaintiff and Defendants—Res¬ 
pondents. 

First Appeal No. 15 of 1929, Decided 
on 4th November 1929, from decree of 
Addl. Sub-Judge, Balnaich, D/- 19th 
October 1928. 

(a) U. P. Court of Wards Act (4 of 1912), 
S. 38 Certified guardian alienating pro¬ 
perty by order of Court —Lender need not 
enquire into expediency or necessity for 
loan. 

Where there is an order of a Court authoriz- 
ing the guardian of an iufant to raise a loan 
on the security of infant’s estate, the lender 
of tho monoy is outitled to trust to that order 
and his is not bound to enquiro into the expe¬ 
diency or nocossity of the loan for the benefit 
of tho infant s estate. Tho case would bo 
different if fraud or underhand dealing were 
brought homo to him : 11 Cal. 379 (VC ) 
Foil. [P £5 0 2] 

(b) U. P. Court of Wards Act (4 of 1912), 
S. 38—-Where Court sanctions both interest 
and principal, minor cannot question rate 
of interest. 

Where with relation to a loan raised by 
authority of a Court on security of infant’s 
estate, the Court has sanctioned both principal 
and intjro3t, it is not open to the infant to 
challenge the rate of intorost : 11 Cal. 379 
(P.C.), Rel. on. [P 65 0 2] 

K. P. Misra —for Appellants. 

M. Wasim and Khaliquzzaman —for 
Respondents. 

Judgment. This is an appeal by 
Mafca Bakhsh Singh aged 24, and Sant 
Bakhsh Singh aged 16 under the guar¬ 
dianship of Thakur Mata Bakhsh Singh 
against a decision of the learned Ad¬ 
ditional Subordinate Judge of Gonda, 
decreeing the plaintiff-respondents* claim 
upon tho basis of a deed of mortgage 
dated 5th April 1913 oxecuted by Tha- 
kurain Bhagwant Kuar tho mother of 
tho two appellants, who were then ini- 
fc r &nsferring the minors’ estate. 
-Lho deed in question was executed with 
the express sanction of tho District 
Judge of Gonda. Thakurain Bhagwant 
Kuar was tho certificated guardian of 
her minor sons, who wore wards of tho 
Court. She could not legally alienate 
any of their property without tho ex¬ 
press permission of tho Court, but she 
obtained this permission and the deed 
,n Question was executed with tho ex¬ 
press permission of the Court. 


J no amount of Rs. 7,000 consideration 
was paid in cash. The rato of interest 
was further sanctioned by tho Court. 
The consideration was devoted almost 
entirely to tho payment of the debts due 
from the minor-s estate, a small balance 
of less than Rs. 100 being retained for 
necessary household expenses. The de¬ 
fence in tho lower Court was that the 
plaint iff-respondent had failed to prove 
that tho debts paid actually hound the 
del end an ts-appel lants. Wo are of opin¬ 
ion that tho evidence upon the record 
sufficiently established that all the debts' 
paid actually hound the minors’ estate. 
But we agreed with tho finding of the 
learned Judge which decreed the suit 
not only for this reason. Here wo have 
a case where there is an order of a Court 
authorising the guardian of the infants! 
to raise a loan on the security of the in¬ 
fant s estate. In Ganga Prasad Sahu v. 
Maharani Bibi (I) at p. 50 {of 12 7. A.) 
their Lordships decided that in these 
ci i cumstances the lender of tho money 
is entitled to trust to that order, and 
that he is not hound to inquire as to the 
expediency or necessity of the loan for! 
the benefit of the infants’ estate. i 

The case would he altered if fraud or 
under hand dealing were brought home to 
him hut here there was not a suggestion 
of fraud.or underhand dealing and the 
decision of their Lordships to the effect 
that it is sufficient for the plaintiff to 
say “I have got the order of the Court” 
affects here not only the question of 
principal hut also the question of in¬ 
terest. In the case before their Lord-j 
ships tho District Judge had sanctioned, 
a loan for the principal, and his order 
had not sanctioned any particular rato 
of interest, and in those circumstances 
their Lordships agreed that it was open 
to the infant to challenge tho rate of 
interest, and in the end reduced the rato 
of interest to a rato lower than that al¬ 
lowed by tho deed. But here not only 
did tho District Judge sanction the 
amount of principal hut also sanctioned 
the amount of interest, and the lender 
having obtained this sanction in respect 
of both principal and interest can meet 
the case on tho simple assertion that 
the order of the Court had been obtained 
both as to principal and interest. • 


(1) [1880] 11 Cal. 379 
G21 (V. C.). 


12 I. A. 47 = 4 Sar. 
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In these circumstances the appeal fails 
and is dismissed with costs. 

V.B./ll.K. Appeal dismissed . 

A. I. R. 1930 Oudh 56 

Stuart, C. J. and Rax a, J. 

Nigah Ali Khan and anolhci —Defen- 
d a n t s—A p pel lan ts. 

v. 

AqiJullah Khan —Plain till — Respon¬ 
dent. 

Second Appeal No. 1 of 19*29, Decided 
on 7th October 1929, from order of Addl. 
Sub-Judge, Hardoi, D/- 29th September 
1928. 

Limitation Act, S. 19 — Acknowledgment 
must be shown to have been made by party 
against whom right is claimed or by person 
through whom he derives title. 

P is not sullicient to show that an acknow¬ 
ledgment has boon made. It has to be shown 
that it was made by the party against whom the 
right is claimed or by some person through 
whom ho derves title or liability : 32 Cal. 1077, 
Appr. [P 5G C 2] 

AliRaza for H. Husain — for Appel¬ 
lants. 

Khaliquzza ma n for H. T V a si in for 

Respondent. 

Judgment. — There were many ques¬ 
tions in appeal before the. lower appel¬ 
late Court. The only question with 
which we are concerned hero is whether 
the acknowledgment made by Chandi 
Dayal and Bhola on 18th February 192L, 
binds the two appellants, Nigah Ali 
Khan and Kaley Khan? The learned 
counsel for the appellants admits that, 
if wo accept the view taken by a Bench 
of the Calcutta High Court in Krishna 
Chandra Saha v. Bhairab Chandra 
Saha (L) at p. 1080 his contention must 
fail. In that appeal the learned Judges 
stated that one of the questions was to 
he decided on the construction of S. 19, 
Him. Act. After quoting the words of 

the section they continued : 

“It is not disputed that the acknowledgment 
made by defendant 1 in rosp?ct of the proper¬ 
ties which had not been sold, was porfoctly 
good as against him. But it was also an ac¬ 
knowledgment given by a person through whom 
defendant ‘2 derived his title. It was gison >y 
the mortgagor «and it w’as through that mort¬ 
gagor that defondant 2 derivod his title. It 
Booms difficult therefore to get over the precise 
language of this section.” 

Hero it is the case, that Kigali Ali 
Khan and Kaley Khan derived their 
title through Chandi Dayal and the ac¬ 
knowledgment in question was made by 

(1) [1905] 82 Oal. 1077”=9 O.W.N. 868. 
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Chandi Dayal and Bhola. The period 
irom which the limitation began to run 
was from 11th October 1914, and the 
acknowledgment was made on 18th Feb¬ 
ruary 1921. The learned counsel for the 
appellants has argued that the decision 
of their Lordships of the Judicial Com¬ 
mittee in Sped Mohammad Ibrahim Hu¬ 
sain Khan v. Ambika Prasad Singh (2) 
goes against the view taken by the Bench 
of the Calcutta High Court. It is true that 
their Lordships held that in a claim on a 
deed of simple mortgage dated 17th Feb¬ 
ruary 1888, it was not possible to en¬ 
force priority on the basis of the circum¬ 
stance that a zarepeshgi lease had been 
executed on 20th November 1874, al¬ 
though it might have.been argued that 
the execution of the second deed oper¬ 
ated as an acknowledgment within the 
meaning of S. 19, Lim. Act. It is suffi¬ 
cient to say here that no question of ex¬ 
tension by acknowledgment was argued 
before their Lordships and that it is by 
no means certain that if such a question 
had been argued before them the argu¬ 
ment would have ‘been accepted on the 
particular facts of that case. The words 
of S. 19 have to bo examined closely. 
The acknowledgment must bo by’ the 
party against whom the right is claimed, 
or by some person through whom he 
derives title or liability’. It is not suffi¬ 
cient to show that an acknowledgment 
has been made. It has to bo shown that 
it was made by the party against whom 
the right is claimed or by some person! 
through whom ho derives title 'or liabi¬ 
lity. 

In our viow the decision in the C al - 
cutta case states the law accurately and 
if that decision had not been in existence 
wo should have arrived ourselves at the 
same conclusion upon the words of the 
section itself. Once having decided that 
Nigah Ali Khan and Kaley Khan derived 
their title from Chandi Day r al it follows 
that the period of limitation must bo ex¬ 
tended as a result of the acknowledg¬ 
ment. The viow taken by the lower ap¬ 
pellate Court is in our opinion correct. 
Wo dismiss this appeal with costs. 

V.B./R.K. Appeal dismissed . 


(2) [19123 39 Cftl. 527—14 I.C. 496 39 I.A. 68 

(P.O.). 
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A. I. R. 1930 Oudh 57 

Stuart, C. J. and Eaza, J. 
Bisheskuar Accused —Appellant, 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 198 of 1929 De- 
cided on 3rd May 1929, from order of 
Third Addl. Soss. Judge, Lucknow, D/- 
15th February 1929. 

(a) Criminal P C., S. 269 (3)-Failurc to 

write separate judgment does not vitiate the 
trial. 

Failure to wrifco a separate judgment in a 
case where the procedure lai J down by S.‘2 <a 9 (3) 
is followed, does not vitiate the trial. 

[P59C1] 

An accused was tried by a jury with an of¬ 
fence punishable under S. 395. Penal Code, and 
as ac 9 u, tted being found not guilty. In the 

s'aof £ iV V T triod u for a ” offence under 
b. 3Jf>, lenil Code, with the same jury sitting 

as assessors. Tho Judge stated both cases for 

ft UK n K Jary and his s,lwmin B upcovered 
uotu the charges. 

'? was not necessary for tho 
Ju go after having summed up at great length 
to write again another full and ol. barate judg- 

ZTaZ'T'p 6 r“ C V y Ul ° 8ame 6 r °und so far 
f ^ charge was concerned and 

vitiate th ”£' te , “ f 0parate j ,,d gmont did not 

vitiato the trial where nothing was gained by- 

accused in repeating tho same remarks in two 
sepirate documents : A.I.R. 1922 Mad. 502 

' 7T P , [P 57 C 2] 

A. f Mxsra for Appellant. 

Jj. K. Ghose for the Crown. 

Judgment. Tho learned counsel for 
the appellant has taken a preliminary 
objection that there is no judgment such 
as is required by tho Criminal Procedure 
Code in existence against his client. The 
circumstances are these: Under special 
lules laid down by tho Local Govern¬ 
ment certain Sessions eases triable in 
the Lucknow District are tried by a Ses¬ 
sions Judgo and a jury and other ses¬ 
sions cases are tried by a Sessions Judge 
with the aid of assessors. 

_ fcho Provisions of S. 269, Ciimi- 

nai if. U, when an accused in these cir¬ 
cumstances is charged at tho samo trial 
with several offences of which some are 
and some aro not triable by jury he is 
tried by the Court of Sessions and a jury 
foi such of those otlcnces as are ti iablo 
by jury and by tho Court of Sessions with 
the aid of the jurors as assessors for 
such of thorn as are not triable by jury 
In this particular case the above proce¬ 
dure was followed. The appellant was 

, d b y a l"'y for an offence punishable 
under b. 395, 1. P. C., and was found not 
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guilty Ho was accordingly acquitted on 
that charge. In tho same trial he was! 

i l ' le ,l°!' an offence punishable undor 
S. 396, I. P. C. As this offence was not 
ti iablo by a jury he was tried with the 
same jury sitting as assessors. It was 
necessary for tho learned Sessions Judge 
to state both cases for tho benefit of the! 
jury He did so. His summing up, 
which was very clear and very full 
covered both charges The heads of tho 
chaige, which he dictated, covered 30 
type-written pages and in his charge ho 
has gone over the whole ground in res¬ 
pect of both tho charges, has stated tho 
law, has stated tho facts, and has dis¬ 
cussed the evidence for and against in 

respect of every one of the accused per- 
sons. As far as he possibly could, he 
refrained from indicating his opinion, as 
to the value of the evidence. He would 
not have been in the wrong if he had in¬ 
dicated his opinion, provided he had not 
attempted to force his opinion on the 
Jiny, hut ho did not indicate his opinion 
against any accused. He had told the 
jury that in his opinion there was no 
evidence upon which they could convict 
ie appellant on a chaige under S. 395 
i he jury accejiting that view acquitted 
the appellant. As assessors they found 
hmi guilty under S. 396. The Judge 

then wroto a further order in which he 

stated his agreement with the views of 

the jury as to the value of tho evidence 

against the appellant on the charge 
under S. 396. He then found him guilty 
and proceeded to convict him. Now it 
is argued that this proceduie was wrong 
and that it was necessary for the Judge, 
a er having summed up at great length, 
after having stated the heads of his 
chaige to the jury and summarized them 
in a type-written note of thirty pages to 
write again another full and elobarate 
judgment covering exactly tho same 
grounds in so far as the S. 396 chaige 

was concerned. It is suggested that his' 

failure to write this judgment vitiates 1 
the trial. The only decision which wo! 
can find reported in tho regular law 
reports dealing with this point is tho de- 
eision of a Full Bench of tho High Court 
of Madras in A. T. Sankar../inya 
Mvda/tar v. Narayana Mvdaliar (L) 

?h- fii.™^ 1 '' F ,“" Bo “ h t! .« 

(1) A.I.R. 1922 Mad. 502=45 ( F ThT). 


« 
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dure but that, i( it wore, it was a mere 
irregularity cured by S. 537, Criminal P. 
C. There is no decision reported in the 
recognized law reports to tho effect that 
the failure to write a separate judgment 
vitiates the trial. Tho learned counsel 
for the appellant informs us that there 
is a decision in "unreported criminal 
cases of the Bombay High Court’ edited 
by Pa tan Hal Ranchhod Das which sup¬ 
ports that view, but we do not consider 
that under the law we should be justi¬ 
fied in considering any decision other 
than the authorized decisions. We would 
go turther than the Madras High Court 
in this respect and would look at tho 
substance of the Criminal Procedure 
Code on this point. The Criminal Pro¬ 
cedure Code lays down among the re¬ 
quisites of a judgment of this nature 
that it should be either written by the 
presiding officer of the Court or taken 
down from his dictation. Here it was 


taken down from his dictation. Every 
page if dictated has to be signed by him. 
Here every page is signed by him. It 
has to be dated and signed by the pre¬ 
siding oflicor in open Court at the time 
of pronouncing it. It was dated and 
signed by tho presiding officer at tho 
time of pronouncing it. The judgment 
should specify the offence (if any) of 
which, and the section of Indian Penal 
Code or other law under which tho ac¬ 


cused is convicted and the punishment 
to which ho is sentenced. All these 


particulars are given. Tho judgment 
has to contain tho point or points for 
determination. Tho point or points for 
determination are given in the charges 
to tho jury. Tho judgmont has to givo 
the decision. Tho decision is given in 
the subsequent order. Tho judgment 
has to givo tho reasons for tho decision. 
Tho reasons for tho decision are given 
in the subsequent order. Those are all 
the requisites. 

We consider that the charge to tho 
jury read together with tho subse¬ 
quent order compose a good judg¬ 
ment in law and wo would consider 
it most unfortunate if they did not do so. 
Nothing is gained by tho accused or any¬ 
one elso by repeating tho same remarks 
in two sopavato documents and, if it un¬ 
fortunately were tho law that when tho 
I Judge has already said what was requi¬ 
site in one part ho should havo to copy 
it over again into another, tho law would 


stand in need of revision. But as we 
read the law tho objection is not founded. 
We now examine the appeal on the 
merits. The appellant having been con¬ 
victed by the Judge sitting with asses¬ 
sors has every -right to challenge tho 
conviction ou the merits. The evidence 
against the appellant is that he was 
implicated by an approver. That in it¬ 
self does not carry the case very far: 
but there is against him tho strong evi¬ 
dence of one of the victims of the da- 
coity, a man called Prithi and of tho 
wife of Prithi. They identified tho ap¬ 
pellant distinctly as having been one of 
the dacoits. Prithi did not know the 
appellant before but he has picked him 
out of a crowd as one of the men who 
had assaulted him. Prithi’s * wife had 
seen the appellant before and she gave a 
good description of his appearance. She 
did not previously know his name. The 
evidence on the other side was evidence 
that the appellant had quarrelled with 
Prithi’s wife because sho had taken some 
mangoes of his without his permission 
and that he had quarrelled with the ap¬ 
prover at a fair. He further put up evi¬ 
dence of alibi. The learned Judge and 
tho assosors believed the evidence of 
identification and disbelieved the evi¬ 
dence produced for tho defence. After 
hearing tho appellant’s learned counsel 
wo have arrived at the same conclusion. 
We do not consider tho sentence passed 
on tho appellant excessive and dismiss 
tho appeal. 

R.M./R.K. Appeal dismissed. 
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Stuart, C. J. 

Laclili man Prasad Joslii —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 96 of 1929, Deci¬ 
ded on 3rd October 1929, against 
order of Dist. Mag., Sitapur, D - 11th 
September 1929. 

(a) Criminal P. C., S. 478—Revenue Court 
is not barred from proceeding under S. 478 
with regard to offence committed in muta¬ 
tion proceedings — U. P. Land Revenue Act 

(1901), S. 48. 

Proceedings in mutation are proceedings 
within tho moaning of S. 47t» and tho Cour.- 
concornod with tho proceedings is a rovenuo 
Court within tho meaning of 3. 48, Land Revo* 
nuo Act of 1001. A ravonuo Court has therefore 
jurisdiction under S. 478 when the offence >is 
committed boforo it in any proceedings o\on 
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non-judicial. Moreover mutation proceedings 
are judicial proceedings within the meaning of 
the Criminal Procedure Code though ordinarily 
they may not be so and there is no bar, there¬ 
fore, to a revenue Court from proceeding under 
S. 178 with regard to an offenco committed in 
mutation proceedings before it : *1. 7. 77. 1020 
Pi C. 100, Kef. [P 59 C 2] 

(b) Criminal P. C., S. 478—Code permits 
no appeal against order under S. 478 — 
Magistrate passing order not as criminal 
Court but as revenue Court—District Magis¬ 
trate cannot interfere under S. 435.* 

The Codo permits no appeal against an order 
under S. 178. The powers of the District 
Magistrate under S. 435 and the following sec¬ 
tions are confined to interference with crimi¬ 
nal Courts subordinate to himself. When, 
therefore, a Magistrate does nob pass an order 
as a criminal Court but as a revenue Court the 
District Magistrate has no jurisdiction to re¬ 
vise his order. [P 30 C 1,2] 

It. F . Bahadur j i —for Appellant. 

II. K. Ghose — for the Crown. 

Judgment. — The facts are as follows: 
A lady called Barkatunnissa, Taluqda- 
rni of Ant taluqa died at Lucknow on 
13th April 1927. Six persons Mahbub 
Ali and live others applied jointly for 
entry of names before the revenue 
Court. Certain other persons opposed 
them. Eventually Mr. Narsingh Narain 
Rao, Assistant Collector, First Class, 
Sitapur, recorded the names of Abadi 
Bogara, Khalil Khan and Fida Ali as 
entitled to engage for the revenue of 
the Ant taluqa. In the course of tho 
proceedings before him an alleged will 
was produced. Mr. Narsingh Narain 
Rao considering that this will was 
forged and that a criminal offence had 
been committed before him, and consi¬ 
dering the case triable exclusively by 
the Court of Sessions completed an en¬ 
quiry and committed certain persons to 
take their trial before the Sessions Court. 
Ho proceeded under S. 178, Criminal 
P. C. His attention was drawn to the 
commission of the offence by a com¬ 
plaint made by the nolice authorities 
before him in the course of his enquiry. 
As a result he committed to Sessions 
Rani Abadi Begarn and nino others but 
refused to commit to Sessions Pt. 
Lachhman Prasad Joshi. After he had 
refused to commit Pandit Lachhman 
Prasad Joshi to Sessions, tho District 
Magistrate of Sitapur purport ing to act 
under Jibe provisions of S. 437, Criminal 
P. C. committed Pandit Lachhman Pra¬ 
sad Joshi to Sessions on the sarao 
charge. 

I have before mo two applications, the 


first is by Rani Abadi Begam and three 
other persons who were committed to 
Sessions by Mr. Narsingh Narain Rao 
and the second is by Pandit Lachhman 
Prasad Joshi. The first application was 
argued by Dr. Kitchlu and tho second 
by Mr. Bahadurjee. Dr. Kitchlu took 
the objection that tho offence, if any, 
had not been committed before a reve¬ 
nue Court in the course of tho judicial 
proceedings, and that thus Mr. Narsingh 
Narain Rao had no jurisdiction under 
S. 478. Dr. Kitchlu suggested that Mr. 
Narsingh Narain Rao was not at the 
time presiding over a revenue Court. 1 
do not accept that contention. Mr. 
Narsingh Narain Rao was concerned 
with proceedings in mutation, that is to 
say, it was his duty to record the names 1 
of some persons or others on a disputed! 
succession under the provisions of S. 40, 
Local Act, 3 of 1901. He was thus acting 1 
as a Court of record and was a revenue 
Court within the meaning of S. 48, 
Local Act 3 of 1901. The proceedings 
in mutation were certainly proceedings 
within the moaning of S. 47G, Criminal 
P. C. I am not disposed to consider 
that such an officer would have no juris-j 
diction under the provisions ot S. 478, 
if he were conducting proceedings other 
than judicial proceedings when the al¬ 
leged offence was committed before him. 
1 base my view upon tho wording of 
S. 47S which is as follows : 


When any such offence is committed be¬ 
fore any civil or revenue Court, or brought 
under the notice of any civil or revenue Court 
in the course of judicial proceedings.” 

The construction I place upon theso 
words is that a revenue Court has juris¬ 
diction when the offence is committed 
before it in any proceedings. When tho 
offence is brought to its notice tho Court 
has only jurisdiction when it is brought 
binder its notice in tho course of judicial 
proceedings. Tho argument of Dr. 
Kitchlu would require tho section to 
have been drafted as follows : 


When any such offence is committed ho- 
fore or brought under the notice of any civil or 
revenue Court in the course of judicial proceed- 

•ii ^ 

mgs. 


But apart from this, mutation pro¬ 
ceedings aro judicial proceedings within 
the meaning of the Criminal Procedure 
Code. Ordinarily speaking, mutation 
proceedings are not judicial proceedings. 
PhciL Loidships of tho Judicial Commit- 
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ieo have laid down in Hitman Singh v 
J\ii ft in Pariah Narnia Singh (1) • 

that proceedings for the mutation of names 
are not judicial proco-dings, in which the title 

, ' an :‘ the Proprietary rights in immovable 

• roperty are determined. They are much more 

f UiltU J re °/ fi ^ Cal "’qnirios instituted in 
the interest of the State for the purpose of ns- 

certainmg which of the several cliimants for 
the occupation of certain denominations of 

™ 0 !' 1 . 10 property may bo put into occupa¬ 
tion of it with the groater confidence that the 
revenue for it will be paid.” 

But the judicial proceedings contem- 

• . - . are judicial proceed- 

ings witlun tho meaning of the Code of 

Criminal Procedure, as here the words 
Lave a special meaning. S. 4 (m) defines 
judicial proceedings to 

“ include any proceeding in the courso of 
oath ” eVld0UC ° ,S ° r nia >* be legally taken on 

In mutation proceedings evidence may 
)e legally taken on oath and evidence is 
usually taken on oath. In this parti¬ 
cular case evidence was taken on oath. 

P fc * lus lind that there was no bar to Mr. 
Naisingh Narain Bao proceeding under 
S. 478 and refuse to quash the commit¬ 
ment of Bani Abadi Begam and the 
other persons who have applied with 
her. 1 dismiss their application. 

The case of Pandit Lachhman Prasad 
Joshi is, however, ditlerent. Mr. Narsingb 
Narain Bao refused to commit him to 
Sessions. Mr. Narsingh Narain Bao 
passed no order under S. 476 either 
making a complaint or refusing bo make 
a complaint. Jf he had passed such 
an order an appeal would have lain 
under S. 476 B. He refused to commit 
Pandit Lachhman Prasad Joshi. In what 
cajacity did he pass that order ? Ho 
passed that order, in my opinion, as a 
revenue Court, although for the purpose 
of his enquiry he was exercising tho 
powois of a Magistrate. Nevertheless 
ho was not a criminal Court but a re¬ 
venue Court exorcising the powers of a 
Magistrate. The Code permits no appeal 
against an order under 8. 478. The 
powers of the District Magistrate under 
S. 4Jo and tho following sections arc 
confined fo interference with criminal 
Courts subordinate to himself. As 1 
understand the case Mr. Narsingh 
ixarain Bao did not pass this order as a 

iiinitial Court but as a 10 venue Court 
and as Mr. Narsingh Narain Bao was a 
revenue_Coui;b__the Pistjd^ Magistrat e 

^ °* 100==1 Luck. 389=48 

All. 629 (P.G.). 
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as District Magistrate had no jurisdic¬ 
tion to revise his order. In these cir¬ 
cumstances I consider that the applica¬ 
tion of Pandit Lachhman Prasad Joshi 
must succeed. 1 allow application No. 96 
and quash tho commitment of Pandit 
Lachhman Prasad Joshi. 

K.M./r.k. Order accordingly. 

4 

* A. I. R. 1S30 OudK 60 

Stuart, C. J. ( and Eaza, J. 

Ganga Accused—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 192 of 1929, Deci¬ 
ded on 3rd May 1929 from order of Sess. 
Judge, Fyzabad, D/- 4th April 1929. 

^ (a) Criminal P. C , S. 162-Oral state¬ 
ment made by any perton to police officer 
during investigation cannot be used for 
contradicting defence witness. 

No oral statement made by any person to a 
police officer in the course of an investigation 
under this chapter and no record of any such 
oral statement can bo used for any purpose in a 
Court of law iu respect of an oPeuce under 
investigation at tho time when such statement 
was made, except for tho purpose of contradic¬ 
ting a prosecution witness It can only bo 
used for that purpose under special conditions. 
Such a statement cannot bo used for the pur¬ 
pose of contradicting a defence witness. 

[P r 2 C 2] 

(h) Penal Code, S. 302—Incident on moon¬ 
less night 1 dcntification evidence of alleged 
eyewitnesses disbelieved — Only evidence of 
identification being dying deposition—De¬ 
ceased not in a position to make long state¬ 
ment Declaration obtained as answers to 
leading quest ions —Family of the deceased 
deliberately putting attack some hours back 
—Conviction was set aside. 

. Some parsons woro tried uudor S. 302 for 
having murdered ono B. The occurrence took 
placo on a moonless night uudor a thick tree. 

The so called eyewitnesses woro disbelieved on 
tho point of identification. The only evidenco 
ag unst tho accused was tho first report and tho 
dying deposition of the decoasod. The decoasod 
was not able to make a long statomint. Tho 
dying declaration was not an unii led effort 
hut consisto I of answers to loading questions 
put by the disbelieved alleged witness. Tho 
family of tho deceased had deliberately chosen 
to put tho attack hick some two hours before 
it actually occurred. 

Jfrhl ; that under tho above circuinstances 
it was impossible to uphold tho conviction. 

[P 62 C lj 

Jagat Narayan A. N. Mullah, Earn 
Nath Shargha and L. S. Misra — for Ap¬ 
pellants. 

G. FL y Thomas , Govt . Advocate for 
the Crown. 
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Judgment. —Gangi, Jaggu, Rima 
Shankar, and Dwirka have been convic- 
tod by the learned Sessions Judge of 
Fyzahid on a charge under S. 302, 
F F. C., and sentenced to death subject 
to confirmation by this Court. They 
appeal. The reference in confirmation 
is also before us. On 10th December 
1928, Nageshar a Brahman who 
resided in a hamlet of Bhiti had 
left his village early in the morning 
with his son Baijnath to appear in a 
oase before an Honorary Magistrate in 
the village of Jajwara some eight, miles 
away. He and his son were answering 
ia charge of house trespass in order to 
commit an ollence, under 8. 451, 1. P. C. 
this charge being brought against 
them by the police on a complaint of a 
chamar. Three of the appellants Ganga, 
and Rama Shankar had givon evi¬ 
dence in this case and they were at the 
Court of the Honorary Magistrate that 
day for the purposes of cross-examina¬ 
tion. Ganga, Jaggu and Rama Shankar 
went away. They went away at 4 
o clock and at sunset Nageshar and Baij¬ 
nath returned to the village. It is in 
ovidence that Baijnath pressed on, leav¬ 
ing his father to follow him. It appears 
that sometime that night Nageshar was 
the victim of a murderous attack with 
knives which took place under a mahwa 
tree 320 yards distant from his house. 
Ho received severe injuries as a result 
of which he died the following day. 

The case for the prosecution is that 
the four appellants together with a man 
called Janga, the brother of Ganga, 
were waiting for Nageshar on his way 
home aid that they attacked him at 
about J o clock in the night before ho 
had i cached his home. The evidence in 
support of this story is tho evidence of 
Baunath who says that while in his 
own house ho was aroused by the cries 
of his father and that ho came out at the 
time and tho place alreidy stated and 
saw the attack on his father. There is 
further the evidence of a Brahman called 
Achebar who says that hearing cries ho 
ran towards the spot and met certain 
men running away from the spot. Both 
Baijnath and Achebar have named the 
four appellants and Janga as the men 
whom they saw. In addition there is 
what purports to ho a dying deposition 
of the deceased man Nageshar and a 
mass of oral evidence that Nageshar 


from tho beginning named the five men 
in question as his assailants. Tho ca 90 
has been tried very carefully by an ex¬ 
perienced Judge and it is only due to 
him where we ditTer with him to oxj lain 
why tho evidence which be considered 
i oil able is not considered rolial lo by us. 
4 he first fact which struck us very for¬ 
cibly hut which has not struck him as 
forcibly is this The post-mortem exami¬ 
nation of the body of the deceased 
showed that his stomach contained a 
pound and a half of dal and rice which 
had hardly been digested. \Yc have 
emphasized in this Court that too much 
stress should not ho laid upon tho condi¬ 
tion ol the food in a deceased man’s body 
when the question is what time has 
passed betw een his death and his last 
meal. The reason w r hy one does riot usu¬ 
ally lay great stress on such evidence is 
that the most recent medical researches 
have shown that sometimes the process 
of digestion is very greatly delayed 
when the deceased is an Indian and the 
food is vegetable food. But here wo 
consider that w r e are on firm ground in 
drawing certain inferences from the 
fact that tliis food had hardly been 
digested at all. Me know for certain 
that the deceased man had left his own 
village to go to Jajwara which is eight 
miles away very early that morning. It 
is most unlikely that very early that 

morning he would have eaten a pound and 
a half of cooked rice and dal. While he 
and his son wore at Jajwara they would 
very likely have eaten something but, 
being Brahmins, if that something had 
been cooked food, they w'ould have had 
to cook it themselves and it w r us most 
unlikely that they would cook dal and 
rice by the wayside. There is no evi¬ 
dence that they took any vessel for the 
purpose. Thus tho condition of this 
food in his stomach would appear to us 
to indicate clearly that ho was murdered 
after ho had returned to his village, and 
after he had partaken of a meal. In 
other words ho was not murdered at 9 
p. m. but probably about II p. m. and 
this one fact appears to us suilieient to 
discredit tho evidence of Baij Nath, 
Achebar, and the others. 

There is thus left alone the fact 
that tho deceased man mentioned the 
names of tho four appellants and 
tho name of Janga as his assai¬ 
lants. Now wo have it in the first 
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place that it was a moonless night. It 
was the night before a now moon. There 
may have been some light from soars 
but there was no other light. The de¬ 
ceased met his death under a tree. It is 
not impossible that in these circumstan¬ 
ces ho could have recognized hisassail- 
iants, hut there must be a distinct doubt 
as to whether he could have done so and 
this doubt is strengthened by the follow¬ 
ing circumstances: In the first place he 
mentions the name of Janga. Janga is 
Ganga’s brother and it is in evidence 
that Janga had been absconding- from 
the village for the last year. It is true 
he might have returned that night but 
the inclusion of Janga’s name throws a 
further element of doubt into the case. 
We next come to the form of ’the lirst 
report and the dying deposition taken. 
The deceased had been very severely cut 
about the throat. It was possible for 
him to speak hut it would have been 
very difficult for him to make a long 
statement and to make a detailed state¬ 
ment. There is no reason why ho 
should not have been able to give the 
name of the person whom it is believed 
to be his assailants, but we are unable 
to believe that oithev the first report or 
the dying deposition were the deceased’s 
unaided efforts. They appear to us to 
bear every sign of being recorded as 
answers to loading questions. Those 
leading questions must have been sup¬ 
plied by Baijnath. There is no reason 
to suppose that the deceased man did 
not givo the names of the four appellants 
as four of those his assailants, hut the 
anxiety to supply details does not assist 
towards an acceptance of the correctness 
of his statement. Wo thus have it that 
the only case against the appellants 
consists of the fact that the deceased 
man stated that they and Janga wore 
the men who had attacked him. Every 
attempt has been made to improve upon 
this story by the addition of details 
which are not genuine details. The 
night was a moonless light. The star 
light may or may not have supplied 
sufficient means of recognition. Tho 
family of tho deceased havo deliberately 
chosen to put the attack hack somo two 
horn's hofore it actuallv occurred and tho 
evidence of identification given by Baij¬ 
nath and Achebar does not convince us. 

In those circumstances it is impossible 
to uphold tho convictions. 
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Before we leave this case we havo to 
note one point. The learned Sessions 
Judge permitted statement made before 
the police and recorded in the diaries 
to be brought on the record for the pur¬ 
pose of contradicting the witnesses for 
tho defence. He was not right in adop¬ 
ting this course. S. 162, Criminal P. C. 
as amended is clear on the point. No 
oral statement mado by any person to a 
police officer in the course of an investi¬ 
gation under this chapter and no record 
of any such oral statement can fco used: 
for any purpose in a Court of law in 
respect of an offence under investigation 
at the time when such statement was 
made, excopt for tho purpose of contra¬ 
dicting a prosecution witness. It can 
only be used for that purpose under 
special conditions. Such a statement 
cannot he used for the purpose of contra¬ 
dicting a defence witness. 

As a result tho appeals succeed, the 
convictions are set aside and Ganga, 
Jaggu, Rama Shankar and Dwarka will 
be set at liberty. 

v.b./r.k. Appeals allotted . 
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Stuart, C. J., and Baza, J. 

Pray Datt —Accused—Applicant. 

v. 

Empero) —Opposite Partj r . 

Criminal Bevn. Appln. No. 103 of 
1929, Decided on 15th November 1929, 
from order of Addl. Sess. Judge, Bah¬ 
ia ich, D/- 4th September 1929. 

sjc Penal Code, S. 197—False affidavit 
sworn in by accused for supporting transfer 
application — No protection is given to the 

accused. 

Whoro tho law doos not prohibit tho ad¬ 
min ist rat. ion of an oath or solemn affirmation 
and where in fact tho practice of the Court 
directs that an oath or solemn affirmation must 
he administered before tho affidavit is accepted, 
there cannot [bo any protection for an accused 
person who commits perjury in such a document. 
Tho fact tho affidavit was made for supporting 
transfer application in a case in which ho was 
an accused is immaterial : 12 .lfnrZ. <151, Dist.: 
in All. 200 and 23 All. 331, Doubted and not 
Foil. [P 03 0 2] 

A. N. Mull a —for Applicant. 

G. U. Thomas— for tho Crown. 

Judgment.—Ono of the questions 
raised in this criminal revision is of 
considerable importance. Tho applicant 
Prag Datt filed what purported to he an 
affidavit asking for the transfer of two 
cases ono of which was a oaso in " 11C 1 
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ho was a complainant and the other of 
which was a case in which ho was an 
accused. The cases were criminal cases 
pending in tho Courts of two Magis¬ 
trates. The learned District Magistrate 
of Bahraich considering that a state¬ 
ment in the so called affidavit was false 
has ordered tho prosecution of Prag 
Datt under tho provisions of S. 476, 
Criminal P. C., and his order has been 
upheld by tho learned Additional Ses¬ 
sions Judge of Bahraich. The first point 
taken by the learned counsel is that as 
Prag Datt was an accused person in one 
of those cases he could not bo prosecuted 
for giving false evidence, even if lie had 
given false evidence. Tho position taken 
by the learned counsel is that an ac¬ 
cused person who makes an affidavit to 
support a transfer application or to sup¬ 
port an application for bail or to support 
any other application of the samo kind 
can make any false statement he wishes 

and that ho cannot bo prosecuted under 

the law. 

The learned counsel has cortain 
decisions^ which support 4 his view. 
The first of these was a decision of a 
single Judge of tho Allahabad High 
Court In the matter of Barkat (l). The 
second was a decision which followed 
the l'ulo laid down in tho previous deci¬ 
sion. It was of another Judge of tho 
Allahabad High Court in E mpc ror v. 
BinrJeshri Sing (2). There is further a 
decision of a Bench of the Madras High 

Court in Queen Empress v. Subbayya 
(3). But this last has no bearing on the 
subject. In that case an accused person 
had been ordered by a Court to make a 
statement of solemn affirmation. He 
was subsequently prosecuted for making 
a false statement. As tho action of the 
Court in directing that person to make 
a statement on solemn affirmation was 
directly opposed to the provisions of 
S. 5, Oaths Act (L0 of 1873) tho 
Bench decided that tho statement itself 
could not be taVron as a statement on 
oath and that thus thoro could he no 
prosecution. But in tho two Allahabad 
cases the facts are very different. Hero 
it was a question *of an affidavit made 
by an accused person who had a right 
to make an affidavit and who was not 

(1) f 1S>7) l ) All. 233:=(1897) A. \V. N. 23. 

(2) [1903] *29 All. 331—3 A. L. J. 99^(1990) 

A. W. N. 42. 

(3) [1899] 12 Mil. 131. 


compelled to make tho affidavit on oath 
before it could bo accepted. Mr. Justice 

Blair at p. 20L of the first decision 
said : 

“For my own part, l have no doubt that-tho 
legislature intended to protect an accusod 
person from the ordeal of examination as a 
witness and to render him incapable, there¬ 
fore, of being punished for the making of false 
statements upon oath, or otherwise, so long as 
his case is sub judico.”- ° 

His Lordship did not refer to any 
express provision of the law which sup¬ 
ported this view, lie appears to have 
considered that he was following the 
spirit of the law in laying down that an 
accused person even when under the 
law capable of making an affidavit who 
made a false statement was protected 
in his perjury. This view was followed 
by Mr. Justice Richards in the second 
case. The learned Judge, however 
added nothing to the reasons in the 
liist case. I To stated solely that ho con- 
si deied himself hound by tho previous 
decision. We are of opinion that this 
view cannot he accepted. 8. 193, I. P. 
C. lays down that whoever intentionally 
gives false evidence in any stage of a 
judicial proceeding has committed an 
offence. Giving false evidence is de¬ 
fined by S. 191 and an affidavit is 
evidence within the moaning of S. 191. 
The question of the fabrication of false 
evidence must also ho considered. We 
cinnot find it possible to accept the view 
of the learned Judges of the Allahabad 
High Court greatly as we respoct them. 

M hen tne law prohibits the administra¬ 
tion of an oath or solemn affirmation 
to an accused person tho matter is of 
course different. In those circumstances 
there can be no perjury. But where 
tho law does not prohibit tho adminis¬ 
tration of an oath or solemn affirmation 
and where in fact tho practice of the 
Court directs that an oath or solemn 
affirmation must bo administered before 
the affidavit is accepted wo cannot see 
how there can he any protection for an 
accused person who commits perjury in 
such a document. If the case stood 
alone on the first point the present 
application would certainly fail, hut tho 
learned counsel has brought to our 
notice a circumstance which appears to 
have been overlooked by the Courts 
below. On an examination of the so 
called affidavit we lind that it was never 
sworn at all. It was admittedly admit- 
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tod by error although no oath or solemn 
affirmation had been taken as to the 
truth ol its contents. The applicant can¬ 
not be prosecuted for giving false evi¬ 
dence or fabricating false evidence in the 
absence of an oath or a solemen aflirma- 
tion and we allow the application and 
set his prosecution aside. 

V.B./r.K. Application allotted. 
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Stuart, C. J. and Baza, J. 

Moha nma l Naeemullah and others — 
Plaintiffs—Appellants. 

v. 

Ram pal and others — Defendants — 
Respondents. 

Second Appeal No. 398 of 1928, Decid¬ 
ed on 1st October 1929, against decree of 

Dist. Judge, Rae Barelli, D/- 10th Octo¬ 
ber 1928. 

Limitation Act (as amended in 1922), S. 14 

S. 14 applies to proceedings under S. Ill, 
U. P. Land Revenue Act ( 1 99 1) — But party 
displaying great carelessness is not entitled 
to benefit of S. 14. 

Sinco Act 10 of 1922 was passed the provi¬ 
sions of S. U undoubtedly apply to proceedings 
under S. Ill, Land Revonuo Act of 1901. In 
other words, when a party is required to in¬ 
stitute within three months a suit in civil 
Court for the determination of such a question 
and he does institute such a suit and prosecutes 
it with due diligence he shall have the right, 
if it bo discovered th it tli3 Court in which ho 
has instituted the suit has no jurisdiction, to 
obtain tho extension contcmpl ited in S. 14 
when proceeding in the Court which has juris¬ 
diction : 18 0. C. 343 and 4 O. L. J. 553, held 
no longer good law. 

• But it must bo shown that tho party can bo 
grantod this aid ; where tho party is guilty of 
great carelessness and tho error committed is 
not an orror which could be committed by a 
reasonable and prudent man exercising duo 
diligonco and caution, tho party is not outitlcd 
to the benefit of S. 14 : 3 O. L. J. 387, Hel. on. 

[P G5 C 1] 

Nairn Lllah for Appellants. 

J/. Wasirn and K .align, rza man —for 
Respondent 1. 

Judgment. — Tho facts are these : 
Rampal a purchaser of interest of Fazilat 
Ribi, a cos barer in Chak Nezim, Mohal 
Sa^ra Ribi, made an application for par¬ 
tition under tho provisions of Chap. 7, 
Local Act 3 of 1901. Mohammad Naoem- 
ullah and others, tho plaintilT-appellanfcs, 
preferred an objection involving a ques¬ 
tion of proprietary title. The Assistant 
Collector required them under tho provi- 

S Tu ° f ?,* U1 ° f tho Acfc institute 
within three months a suit in a civil 
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Court for tho determination of the ques¬ 
tion. I hey instituted a suit within three 
months in the Court of the Munsiff 

1 hey valued the relief at Rs. 500. The 

Munsiff returned tho plaint on the 
ground that the relief had been under¬ 
valued and that the suit was beyond his 
jui isdiction. The plaint was then pre¬ 
sented to the Court of the Subordinate 
Judge, who dismissed tho suit on the 
ground that, as it had not been instituted 
within three months of the order of the 
revenue authorities it must fail Tho 
learned District Judge in appeal took 

the same view and the plaintilfs-appel- 
lants have come here. 

On the general question of limitation 
applicable to S. Ill, Local Acfc 3 of 1901 
(The Land Revenue Acfc) ifc was laid 
down in Oudh by Mr. Lindsay in Dha- 
nesh Prasad v. Gai/a Prasad (1) that the 
Limitation Act (Act 9 of 1908) had no ap¬ 
plication to suits contemplated by S. Ill, 
and that it was not possible under tho 
law for the period of limitation to be 
extended with reference to provisions of 
S. 14, Lim. Act. The same view was 
taken by the present Chief Judge of the 
Chief Court as Additional Judicial Com¬ 
missioner in Nurul Hasan v. Sarju 
t r asad (2). Rut both these decisious 
were passed before Act 10 of 1922 was 
passed amending the Limitation Act, 
Formerly tho relevant portion of S. 29, 
Lim. Act 1908 read as follows : 

Nothing in this Act shall (a) afTocfc S. 25 
Indian Contract Act, 1872, (b) afToct or alter 
any period of limitation specially prescribed 
for any suit, appeal or application by any 
special or local law now or lioreafter in force 
i n British India.*’ 

Thus before 1922 the period of limita¬ 
tion applicable to proceedings under 
Local Act 3 of 1901 was to he found in 
that Act itself and was not affected by 
anything stated in the Limitation Act. 
Rut sinco tho passing of Act 10 of 1922 
tho law has been altered and it now 
reads : 

Whore any special or local law proscribes 
for any suit, appeal or appl cation a eriod 
of limitation different from tho poriod 
proscribed therefor by schedule 1, tho 
provisions of S. 3 shall apply, as if such period 
wore proscribed thore'or in that schedule and 
for tho purposo of determining any poriod of 
limitation proscribed for any suit, appeal or 
Application by any special or local law tho pro¬ 
visions contained in S. 4, Ss. 9 to 8 and S. 22 
shall apply only in so far as and to tho ox‘onfc 
to which, thoy are not expres sly excluded by 

TO [i ll »] 18 O. G. 343=33 1. G. 805. 

(2) C1017J 4 O. L. J. 558=43 I. O. 473. 
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bucI) special or local law nud the remaining 
provisions of this Act shall not apply.” 

We consider that since Acfc 10 of 1922 
was passed tho provisions of S. 14, Lim. 
Act, undoubtedly apply to proceedings 
under S. 3, Act 3 of 'l901. In other 
words, when a party is required to in¬ 
stitute within three months a suit in tho 
civil Court for the determination of such 
a question, and he does institute a suit 
in a civil Court for the determination of 
such question, and prosecutes it with duo 
diligence lie shall have tho right, if it 
be discovered that the Court in which ho 
has instituted his suit has no jurisdiction 
to obtain the extension contemplated by 
S. 14 when proceeding in the Court 
which lias jurisdiction. Thus the appel¬ 
lants have a right to invoke the aid of 
S. 14, but at the same time they must 
show that they can be granted this aid. 
Upon that question, it is to he noted 
that on the findings of the Courts below 
(with which we agree) the appellants 
displayed the greatest carelessness in 
their proceedings. They valued tho 
relief at Rs. 500 for the purposo of juris¬ 
diction. This is a valuation which on 
the face of it is very much below the 
correct valuation. The plaintilTs-appel- 
lants are in possession of the land and 
should know what its value is. Yet 
they went into a wrong Court and valu¬ 
ed their relief at Rs. 500 when they 
should have known that the relief was 
actually some Rs. 4,500. It is true that 
they did nothing fraudulent. They did 
not attempt to defraud the Government 
of stamp duty for, as the suit was a suit 
for a declaration, the stamp duty would 
in any circumstances have been what 
they paid, that is to say Rs. 10, but they 
were careless to a degree and they did 
not act with good faith in so much as 
they did not act with duo care and 
attention. The Chief Judge of this Court 
deoded when he was Additional Judi¬ 
cial Commissioner of tho Judicial Com¬ 
missioner’s Court in the year 1916 an 
appeal in which this question required 
judicial determination : Ram Jaj Pandey 
v. 7 Jhagicant Dat Pandey (3). Wo ac¬ 
cept the views enunciated in that single 
Judge decision, and applying those views 
we are of opinion that tho plaintilTs- 
appollants cannot claim tho benefit of 
S. 14, as the y did not prosecute in the 

(3) [I01GJ 19 O. C. 367=10 I. C. 702=3 O L 
J. 387. ‘ ’ 
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Munsiff s Court in good faith. There is 
nothing to bo said against their honesty 
but they cannot he held to have acted 
in good faith. We may repeat the re¬ 
marks that were made in 1916 

Unless the provisions of S. 14 aro to ho 
applied indiscriminately to extend to tho period 
in all cases in which tho plaintiff has acted 
without fraud, it is obvious that soino general 
critorion must be laid down to distinguish 
cases in which indulgence is to l»c granted 
from easos in which indulgence should not be 
granted. I do not propose to enact any hard 
and fast rule, but it appears to mo that it 
would not bo an unfair^working rule to lay 
down that indulgence should ho grantod only 
in cases whore tho error is an error which 
might, bo committed by a reasonable and pru¬ 
dent man exercising duo diligence and cau¬ 
tion.” 

Applying these principles we find that 
the error here was not an error, which 
could be committed by a reasonable and 
prudent man exercising duo diligence 
and caution. In these circumstances we 
accept the finding of the Courts below 
and dismiss this appeal with costs. 

Appeal dismissed. 


A. I. R. 1930 Oudh 65 

SlUVASTAVA, J. 

Drigbijai Singh and another — Judg¬ 
ment-debtor and objectoi—Appellants. 

v. 

Bhagwan Dass —Decree-holder—Res¬ 
pondent. 

Execution Decree Appeal No. 39 of 
1929, Decided on 23rd October 1929, 
from decree of the Sub-Judge, Mohanlal- 
ganj, D/- 19th April 1929. 

fa) Civil P. C. f O. 21, Rr. 11. 14 and 17 (as 
amended by Oudh Chief Courl) — Amend¬ 
ment takes effect retrospectively — It is not 
obligatory to F a y process fee with appli¬ 
cation. 

If an application for execution is returned to 
the decree-holder to allow him to remedy any 
defect in tho application, then in such a case 
tho amendment takes effect retrospectively and 
dates back to tho date when the application 
was first presented. There is no rule in tho 
Civil Procedure Code which might make it 
obligatory for tho decree-holder to file the pro¬ 
cess feo with his application for execution. 

[P6GC2] 

Order rejecting application which is not ac¬ 
companied by process fee, is mistaken and tho 
proper course is to order tho decree*holder to 
file process feo within reasonable time. An 
erroneous order of the Court directing return 
of application cannot invalidate tho prosecu¬ 
tion which is valid in all other respocts. 

.. (T £6 C 2, P G7 C 1) 

b) Civil P . C., S. 11 — Objection to appli¬ 
cation for execution once adjudicated as 
without force, operates as res judicata. 

Where the objection against execution appli¬ 
cation is raised on tho ground of limitation and 
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there is an adjudication between tho parties it 
being held that the objection is without force, 
a fresh objection is barre l by the principle of 
res judicata, when there has been no appeal 
Iroin tho order. [P G7 C 1] 

Bhawani Skanlcat —for Appellants. 

Hyder Husain —for Respondent. 

Judgment.—This is an appeal by the 
judgment-debtors. 

Tho relevant facts are that on 7th 
November 1913 the decree-holder res¬ 
pondent obtained a preliminary decree 
for sale against the judgment-debtors 
appellants. ThisTlecreo was mido final 
on 2Lst August 1915. Various appli¬ 
cations for execution were undo during 
the years 19L7, 1919, and 1921 but they 
are not material for the purposes of this 
appeal. On 31st May L921 the decree- 
holder made his fourth application for 
execution and on 23rd March 1925 the 
judgment-debtors made an objection on 
tho ground that the application in ques¬ 
tion was barred by limitation. This 
objection was overruled. Another appli¬ 
cation was mule in 1926 hut it was also 
consigned to records. Ultimately tho 
sixth application which has given rise 
to the present appeal was made on 22nd 
August 1927. It was returned beeauso 
the process foe did not accompany it. 
It was tiled again the noxt day namely 
on 23rd August 1927. 

The judgment-debtors objected on two 
grounds i (1) that tho application was 
barred by the 12 years rule undor S. 48, 
Civil P. C., and (2) that tho present ap¬ 
plication was not maintainable by reason 
of tho 4th application for execution dated 
31st May 1924 having been barred by 
time. These objections have been over¬ 
ruled by tho Courts below. The same 
objections have been pressed boforo me 
in support of this appeal. The period 
of 12 years from the dato of tho final 
decreo expired on 21st August 1927. 
Admittedly 2lst August 1927 was a 
public holiday. Therefore tho appli¬ 
cation presented on 22nd August 192/ 
was under tho provisions of S. 4, biro. 
Act (9 of 1908), within time. Order 21, 
Hr. 11 to 14 lay down the requirements 
for a valid application for oxoeution. 
Order 21, R. 17, sub-R. (1) as amonded 
by tho Oudh Chief Court provides that 
if any of those requirements: 

“ hr\vo not boon compliod with, tho Court may 
nllow tho clofoct to bo romodiod thou and thoro 
or may fix a tiiuo within which it may ho ro¬ 
modiod and in caso tho docroo-holdcr fails to 


romody the defects within such fcimo, tho Court 
may reject tho application. M 

Sub-rule (2) of this rule provides that: 

where an application is aimnled under tho 
provisions of sub-R. (I) it shill bo doomed to 
h ivo boon an application in accordance with 
law and presented on tho date whoa it was first 
presented. M 

Thus it will appear that if an appli-. 
cation for oxoeution is returned to the 
decree-holder to allow him to remedy 
any defects in the application, then in 
such a caso the amendment takes effect 
retrospectively and dates back to the 
date when the application was first pre¬ 
sented. I am not aware of any rulo of| 
law contained in tho Civil Procedure 
Code or any of the rules framed by the 
Oudh Chief Court, and I have not been 
referred to any such rule by tho learned 
counsel for the appellants, which might 
make it obligatory for the decree-holder 
to file the process fee with his applica¬ 
tion for execution. All tint I find in 
tho Oudh Civil Rules is that R. 178 pro¬ 
vides that: 

*' tho execution application may, if the docroe- 
holder so desires ho aocompiniei bv all the 
foes payable for the several stops in execution at 
different stages of tho execution proceedings. 

I am therefore of opinion that tho 
application for execution as it was pre¬ 
sented on 22nd August 1927 was not in 
any way defective and the order passed 
by tho learned Munsif directing tho re¬ 
turn of tho application w T as a mistaken 
order. The proper course for tho lear¬ 
ned Munsif to adopt was to order the 
decree-holder tu file the requisite pro¬ 
cess fee within reasonable time and not 
to have returned the application by rea¬ 
son of its not being accompanied with 
tho process fee. As it is, the decree- 
holder complied with tho order passed 
by tho learned Munsif and filed the ap¬ 
plication with the necessary process tee 
at tho earliest possible opportunity, 
namely, on the day following tho 
Munsifs order. Tho question, therefore, 
arises whether under tho circumstances 
tho dccroo-holdor is to sutTor for the 
mistake of tho Court and whether ho is, 
by reason of tho process foe not having 
boon affixed to tho application at tho 
time whon it was prosonted, to bo 
placed in a worse position than ho would 
have been in caso tho application ha 
been defective in tho matter of any ° 
the particulars laid down in Rr. 11 to 

14, O. 21, Civil P. C. I think the 
answer is obvious. It is a woll loco 0 - 
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nized principle that “ an acb of the 
Court shall prejudice no man. ” Further 
the application as it was presented on 
22nd August 1927, not being* defective 
in any way its presentation to the Court 
on 22nd August must be considered to 
be a valid presentation. The erroneous 
[Order of the Court directing its return 
cannot invalidate this presentation 
'which was valid in all respects. I am, 
therefore, in agreement with the Courts 
below that the application must be 
deemed to have been an application in 
accordance with law and presented on 
22nd August 1927, which is the date of 
its first presentation. It follows that 
the application was not barred bv the 
12 years rule, and the objection based 
on that ground must bo overruled. 

As rogards the second objection it 
would be sufficient to say that the judg¬ 
ment-debtors on 23rd March 1925 raised 
an objection on tho ground of limitation 
against the application for execution 
datod 31st May 1924. There was an 
adjudication by the Court in respect of 
It ho objection and it was held that the 
'objection was without force. There was 
no appeal against this order and it be¬ 
came final between the parties. The 
question having once been raised and 
decided between the parties, the present 
objection is barred by the principle of 
'res judicata. 

The appeal is therefore without force 
and must fail. It is accordingly dis¬ 
missed with costs. 

R.M./R.K. Appeal dismissed . 

A. I. R 1930 Oudh 67 

Stuart, C. J., and Wazir Hasan, J. 

Balbhaddar Singh and another —De¬ 
fendants— Appellants. 

v. 

Sheo Pearey La/—Plaintiff—Respon¬ 
dent. 

First Appeal No. 99 of 1928. Decided 
on 15th October 1929 from decree of 
Sub-Judge, Unao, D/- 21st April 1928. 

Limitation Act, S. 19—Written statement 
in another suit, admitting rights of mort¬ 
gagee is sufficient acknowledgment. 

Section 10 doos not prcscribo that an ac¬ 
knowledgment Bliould be oxpreflH; it may bo 
implied. Nor is it necessary that it should 
specify tho exact naturo of the right. The 
question as to whether there is or is not an ac¬ 
knowledgment is one of construction of docu¬ 
ment in which the alleged acknowledgment is 
containod and to construe tho document is 
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function of tho Court : 33 Cal. 1047 (P. C.) t Rel. 

[P 08 C 2, P 69 C 1] 

.4 sued 7) and C for foroclosuro of a mortgage. 
Tho suit was ox facio time barred but A alleged 
written acknowledgment on the part of B and 
C. Ono D had filed a suit against B and C. D 
impleaded A as a defondant-mortgagoo. U and 
C in tho written statement of I)'s suit signod 
by them admitted tho allegation of A’s mort¬ 
gage. 

Held: that there was sufficient acknowledg¬ 
ment. In D's suit A was clearly impleaded by 
D in tho character of a mortgu'geo under the 
particular mortgage-deed and this was admitted 
in writing by B and C. This being so, the 
requirements of S. 10 wore amply satisfied. 
D's plaint and written statement by B and C 
could be read as ovidence of acknowledgment. 
Pursdon v. Cloj.j, 10 M. <fc W. 572, Rel. on. 

[p r>s c 2J 

K. P. Misra and Kashi Prasad —for 
A ppolla nts. 

M. Wasim , AH Zalieer and Bisham - 
bhar Nath —for Respondent. 

Judgment. Ibis is the defendants' 
appeal from Unao dated 21st April 1928 
in a claim for foreclosure of a mortgage 
dated 22nd December 1910. For the 
purposes of this judgment it is sufficient 
to state that ono of tho items of pro¬ 
perty comprisod in the mortgage in suit 
is a two pies share in village Rani pur, 

pargana Gauranda Parsandan, district 
Unao. 

The suit, out of which this appeal 
arises, was instituted in the Court of 
the Subordinate Judge of Unao on 21st 
May 1927 and the deed of mortgage 
provided for repayment of the mortgage 
money on the expiry of six months from 
the date thereof. Under Art. 132, Seh. 1, 
Lim. Act, 1908, the plaintiffs suit was 
ex facio barred by limitation but in 
para. 3, sub-para, (a), of tho plaint tho 
plaintiff pleaded that by reason of a 
certain written acknowledgment dated 
8th November 1917 made by the two 
defendants tho suit was not barred by 
the rule of limitation mentioned above. 
The question in tho case, with which 
wo are concerned in tho appeal and this 
was the only question argued beforo us, 
is as to whether there is or there is not 
evidence on tho record of this case to 
ostablish tho requirements of an ac¬ 
knowledgment in writing as prescribed 
by S. 19, Lim. Act, 1908. The learned 
Judge of tho trial Court has answered 
this question in tho affirmative and we 

havo come to the conclusion that lie is 
right. 

On mh August 1917 ono Puttu Lal 
filed a plaint in tho Court of tho Sub- 
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01 d inato Judge ot Unao for the purpose 
of obtaining a decree for redemption in 
iu>j>«'c ■ of certain mortgages, which, 
according to the allegations made in the 
plaint, i e 1 ated to a 2 annas zamindari 
shaie in the village of Rani pur, pavgana 
Gauranda Parsandan, in the district of 
Gnao. 1 he plaintiff of the present suit 
was impleaded as defendant 8 in that 
suit. There was also one Laia Atal 
Behari Lai who was impleaded as defen¬ 
dant 9 in the array of the defendants 
in Puttu’s case. In para. 3, sub-para. 3 of 
Puttu’s plaint it was stated that “defen¬ 
dants 8 and 9 are mortgagees of a part 
of the mortgaged property.” The defen¬ 
dants to the present suit were also the 
defendants in Puttu s suit as defendants 
1 and 2 respectively. These defendants 
filed their written statement in answer 
to Puttu s plaint on 8th November 1917 
in the Court of the Subordinate Judge 
of Unao. In this written statement 
they stated as regards the allegations 
in para. 3 of the plaint, “is correct.” 
Both the defendants signed the written 
statement with their hands. The plain¬ 
tiff of tho present suit, who was defen¬ 
dant 8 in Puttu’s suit as already men¬ 
tioned, filed a certified copy of tho re¬ 
gistered deed of mortgage dated 22nd 
December 1910, now in suit. In the pro¬ 
ceedings of Puttu’s case as well as 
on the list accompanying tho certified 
copy, tho mortgageof 22nd December 19 L0 
was admitted by the .defendants. Bal- 
bhaddar Singh defendant 1, also signed 
the endorsement as to admission on the 
list mentioned above. In tho present 
case also it was admitted on behalf of 
the defendants that: 

“thoro never existed any mortgage deed othor 
than tho mortgage deed in suit ** 

between tho parties. It follows there¬ 
fore that the mortgage now in suit was 
tho mortgage which was alleged by 
Puttu in para. 3 of his plaint under 
which tho present defendants hold a 
two pies share in tho village of Rani- 
pur and that it was tho same mortgage 
which was admitted by tho defondants 
to bo correct in tho written statement 
filed by them in Puttu’s suit. 

The argument in appeal is that the 
aforementioned admission of tho mort¬ 
gage in suit is an admission only as to 
the fact of the execution of the mort- 
gago and not of a liability thereunder and 
therefore S. 19, Lim. Act, 1908, does not 


v, Sheo Pjgarey Lae 1930 

apply. We are unable to accept this 
argument. In Puctu’s suit the plaintiff 
of the present suit was clearly implea¬ 
ded by Puttu in tho charactor of a jnort 
gagoe and as a person possessed of a 
moi tgagee s title under the mortgage of 
22nd December 1910 and this was ad 
m it ted in writing by the defendants. 
IhB being so, we are of opinion that 
the requirements of S. 19, Lim. Act, are 
amply satisfied. It is true that the 1 
learned Subordinate Judge found in Put¬ 
tu s case that the mortgage of 22nd De¬ 
cember 1910 related to property different 
from tho property in respect of which 
Puttu had claimed redemption and on 
that ground he had discharged the pre¬ 
sent plaintiff from the array of the 
defendants. We think that this finding 
in Puttu’s suit does nob affect the ack¬ 
nowledgment of liability which theso 
defendants made in writing in respect 
of the mortgage of 22nd December I9L0. 
Puttu had clearly set forth that mort¬ 
gage as a subsisting mortgage held by 
tho present plaintiff and this, as we have 
already stated, was admitted bv >tho 
defendants. 

There can be little doubt that Puttu’s 
plaint and tho defendant’s written state¬ 
ment in answer to that plaint can both 
be read as evidence in proof of the de¬ 
fendant’s acknowledgment of tho mort¬ 
gage in suit. This is clear from the 
decision in the case of Fursdon v. Clogq 
(1). In considering the meaning of tho 
word “ acknowledgment ” in S. 19, 
Lim. Act, their Lordships of tho Judicial 
Committee in tho case of Maniram v. 
Rupchand (2), said: 

“Their Eordships can seo no reason /or 
drawing any distinction in this respact bet- 
wcon tho English and tho Indian Law. Tho 
question is whether a givon state of circiim* 
stances falls within tho natural moaning of a 
word which is net a word of art, hut an ordi¬ 
nary word of tho English language, and this 
question is cloar of any oxtraneous complica¬ 
tions imposed by tho statuto law of oithor 
England or India.** 

Section 19 of tho Act mentioned above 
does not prescribe that an “acknowledg¬ 
ment” should ho oxpress. It may there¬ 
fore ho implied and according to the 
explanation attached to that section 
nor is it necessary that an acknowlodg-j 
mont should specify tho exact nature of 
tho right. On the evidence it is quite 

(1) 10 M. A \V7 672. 

(2) [1003] 33 Cal. 1017=2 N. L». R. 130=33 
I. A. 105 (P. CJ. 
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cloai' that what was acknowledged in 
Pubbu’s suit by tho defendants was the 
mortgagee’s right under the mortgage 
of 22nd December 1010 and no other 
right. 

The question as to whether there is 
or there is not such an acknowledgment 
as is required by S. 10, Lim. Act, must 
always bo a question of construction of 
decumonts in which the alleged ac¬ 
knowledgment is contained and to con¬ 
strue tho document is clearly the func¬ 
tion of the Court. A largo number of 
cases decided by tho High Court in 
British Ind ia were cited before us on 
both sides but as just now said tho 
question boing one of construction it 
will serve no useful purpose to refer to 
those cases. In so far as tho principle 
of law bearing on the question under 
consideration is concerned wo think 
that tho decision of their Lordships of 
the Judicial Committee already quoted 
supports tho view which wo are taking 
in this case. 

Accordingly wo dismiss this appeal 
with costs. 

R.M./R.1C. Appeal dismissed. 

A. I. R. 1930 Oudh 69 

. Srivastava, J. 

Miudai —Defendant—Appellant. 

v. 

Sajid AH and anothei —Plaintiff — 
Defondant—Respondents. 

Second Appeal No. 90 of 1929, De¬ 
cided on 12th November 1929, from 
decree of Sub-Judge, Hardoi, D/- 4bli 
December 1928. 

(a) Jurisdiction—Suit partly cognizable by 
revenue Court and partly by civil Court — 
Civil Court must try whole case. 

NVhero a suit is partly cognizable by the civil 
Court and partly by the revcuuo Court, tho 
civil Court must decide tho whole caso. If 
therefore, a tenant brings a suit against tho 
landlord and a subsequent tonant jointly, such 
suit is not cognizable by the revenue Court. 

[P 70 C 2] 

(b) Jurisdiction—Revenue Court's 'jurisdic¬ 
tion is limited to suits brought by tenant 
on ground of illegal ejection—Suit wherein 
tenant alleged his dispossession by rival 
tenant, is occluded from operation of Oudh 
Rent Act, S.108 (10). 

Tho exclusive jurisdiction of tho revenue 
Courts is limited to suits brought by a tenant 
on tho ground of his being illegally ejected by 
his landlord. But whore a tenant comes into 
Court on the a)legation that ho has been dis¬ 
possessed by the rival tenant, on thi allega¬ 
tions made in tho plaint, the case is excluded 


from the operation of S. 109, Cl. (10), Oudh 
Rent Act : 19 O. C. 49 : A. I. /?. 1021 Oudh 14 
Dist.: A. I. It. 1027 Oudh 109, Ejrpl . [P 70 C 2j 

(c) Oudh Rent Act, S. 20 — S. 20 is not 
exhaustive—Relinquishment under private 
arrangement between tenant and landlord 
is possible — But in such relinquishment 
tenant must make actual surrender of pos¬ 
session. 

Tho provisions of S. 20, Otulli Rent Act, in 
respect of tho relinquishment of land by a ton¬ 
ant are not exhaustive and it is possible for a 
tenant to mako a valid relinquishment under 
a privato arrangomont between himself and 
the laud lord. Bub in order that any such 
relinquishment by menus of an amicable ar¬ 
rangement between tho tenant and landlord 
may ho valid it is necessary that the tonant 
must mako actual surrender of possession in 
favour of tho landlord, [P 71 C 1] 

(d) Evidence Act, S. 103—Subsequent 
tenant alleging valid surrender by former 
tenant —Burden lies on him to prove that 
po>ses&ion was given over Oudh Rent Act 
S. 20. 

It is for tho rival tenant in order to mako 
out a valid surrender to establish that tho 
previous tenant has given over possession at 
the latest by the commencement of tho year, 
when the patta in his favour took effect. 

[P 71 C 1] 

K. P. Srivastaca and L. S- Alisra — 
for Appellant. 

Kedar Nath Tandon —for Respondent 1. 

Judgment. —This is an appeal by 
the defendant against the judgment 
and decree datod 4th December 1928 
passed by the Subordinate Jud ge of 
Hardoi sotting aside the decision dated 
29th May 1928 passed by the Munsif of 
Shahabad. 

The appeal arises out of a suit for 
possession in respect of a plot No. 512. 
The plaintiff brought a suit on tho alle¬ 
gation that his father Nasir Ali was a 
tenant of the plot in suit along with 
other plots under a patta, Ex. 1 dated 
23rd Juno 1919 ; that on his father’s 
death he succeeded to tho tenancy lidd¬ 
ing and was wrongly dispossessed of 
the plot in dispute by the defendant 1, 
on 2Gth June 1920. Tho defendant 

denied tho plaintiff’s allegations and 
pleaded that ho had law 1 ully entered 
into possession of tho plot in dispute 
under a patta dated 10th January 1925 
executed in his favour by the landlord 
who had obtained a relinquishment of 
the said plot from tho plaintiff. Tho 
landlord though not originally im¬ 

pleaded as a defendant was subsequontly 
joined as a party defendant. It appears 
that defendant 1 in his oral plead¬ 
ings also raised tho plea about tho suit 
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not being maintainable in the civil 
Cou it. 

Tlie learned Mnnsif decided the ques¬ 
tion of jurirdiction against the defen- 
ant but decided the other points in his 
favour. He was of opinion that the 
plaintiff was no longer a tenant of the 
plot in suit and that defendant 1 
was lawfully in possession as a tenant 
of the landlord, defendant 2. On these 
grounds he dismissed the plaintiffs suit. 
On appeal the learned Subordinate 
Judge has disagreed with the decision 
of the trial Court and held that there 
had been no valid relinquishment of the 
plot in suit by the plaintiff and that the 
landlord was not therefore competent 
to let it out to the defendant. Ho 
accordingly reversed the decision of tho 
trial Court and decreed the plaintiff’s 
claim. 

Tho learned counsel for the defen¬ 
dant appellant has pressed two conten¬ 
tions in support of tho appeal. The 
first contention relates to jurisdiction. 
His argument is that the evidence shows 
that the dispossession of tho plaintiff 
was by tho landlord and not by the 
defendant appellant and that therefore 
it must bo held that the suit was one 
cognizable by the revenue Court and 
that the jurisdiction of tho civil Court 
was excluded by the provisions of S.-108, 
Cl. (TO), Oudh Rent Act. I find myself 
unable to accept the contention. It is 
common ground between the parties, 
and the provisions of S. 108, Cl. (10) 
also are quite clear on the point, that 
a suit by a tenant against a landlord 
for recovery of possession of land from 
which ho has been illegally ejected by 
the landlord is exclusively cognizable 
by the revenue Court. It is also ad¬ 
mitted by the learned counsel for tho 
defendant appellant that if a tenant is 
dispossessed by another tenant and a 
suit is brought against tho said tenant, 
then such a suit betweon tho two rival 
tenants is cognizable by the civil Court 
and not by the revenuo Court. In the 
present suit as I have stated before tho 
landlord was subsequently joined as a 
party defendant. So tho suit as it 
stands now is a suit by a tenant against 
his landlord and a rival tenant jointly. 
If tho suit had boon against tho land¬ 
lord alone it would havo boon cogniz¬ 
able by the revenuo Court. Similarly 
it it had been against tho tenant alone 
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it is not denied that it would have been 
cognizable by tho civil Court alone. 
Tho question is if tho sfuit has been 
instituted jointly against the landlord 
and tenant whether cognizance of such 
a suit lies with the civil Court or with 
the revenue Court. It is well settled 
that where a suit is partly cognizable 
by the civil Court and partly by the! 
revenue Court, the civil Court must 
decide the whole case. Applying this! 
principle to the present case it will 
follow that the present suit against the 
landlord and the tenant jointly is not 
cognizable by the revonue Court. The 
matter may be looked at from another 
standpoint. The exclusive jurisdiction 
of the revenuo Courts is limited to suits 
brought by a tenant on the ground of 
his being illegally ejected by his land¬ 
lord* 

In the present suit the plaintiff 
came into Court on the allegation thet he 
had been dispossessed by the rival tenant 
defendant 1 ; so on the allegations! 
made in the plaint the case is excluded 
from the operation of S. 108, Cl. (L0)J 
Oudh Rent Act. The learned counsel 
for the defendant appellant has relied 
on Ralap Nath v. Mata Din (1) Gaya - 
din Si?igh v. Ghauharja Pande (2) and 
Gayadin v. Lodhi (3). The first of 
these cases, Ralap Nath v. Mata Din 
(1) is a case in which tho contest lay 
betweon two rival tenants. The land¬ 
lord was not a party to this suit. It 
was held that S. I0S, Cl. (L0) did not 
apply. Tho case of Gayadin Singh v. 
Ghauharja Pande (2) is also a case of 
the same nature in which the dispute 
was between two tenants and the 
zamindar had not been impleaded. The 
learned counsel has relied upon an 
observation in this judgment to the 
effect that if it wore a case in which 
the plaintiff by impleading the zarniu- 
dar might have filed a suit in the re¬ 
venuo Court, tho learned Judge would 
have taken a different view of the 
question of jurisdiction. This observa¬ 
tion is a pure obiter and I cannot at¬ 
tach any value to it. Tho statement 
of tho facts of these two cases given by 
mo above is sufficient to show that both 
of them are quite distinguishable fiom 
the present case. Lastly in Gayadin 

(1) [1915] 18 O. O. 48-= 28 V. O. 859. 

(2) A. I. R. 1924 Oudh 14. 

(3) A. I. R. 1927 Oudh 103=^2 Luck. 197. 
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v. Lcdhi (3) a tenant had brought a suit 
for recovery of possession against a rival 
tenant in which tho landlord also had 
been impleaded* It was observed in 
this case that : 

“ If somebody else besides tho laudlord has 

m 

illegally taken possession of tho holding, tho 
remedy must bo sought in tho civil Court and 

not in tho revonno Court., . 

The more fact that tho landlord was impleaded 
cannot, in our opinion, convert this suit 
iuto a suit of the class contemplated by tho 
legislature to be one cognizable by tho re¬ 
venue Court under S. 108, Cl. 10 ’* 

The remarks quoted above by mo 
seem to negative rather than support 
the contention of the defendant appel¬ 
lant. In my opinion none of tho cases 
cited by the defendant appellant help 
him and this plea of jurisdiction must 
fail. 

The next contention is that tho pro¬ 
visions of S. 20, Oudh Rent Act in res¬ 
pect of the relinquishment of land by 
a tenant are not exhaustive and that 
it is possible for a tenant to make a 
valid relinquishment under a private 
arrangement between himself and the 
landlord. In my opinion the conten¬ 
tion is quite correct so far as it goes, 
but in order that any such relinquish¬ 
ment by means of an amicable arrange¬ 
ment between tho tenant and landlord 
may he valid, it is necessary that the 
tenant must make actual surrender of 
possession in favour of the landlord. 
The lower appellate Court has found 
that the plaintiff did not relinquish the 
X>lot in suit in January 1925 when tho 
landlord gave tho patta to defendant 1. 
This finding is not enough to dispose 
of the matter. Tho patta dated 10th 
January 1925 shows that it was to take 
effect from 1333-F. The patta could bo 
valid if the plaintiff did actually relin¬ 
quish his possession of tho plot in suit 
by tho commencement of tho Fasli year 
1333. 1 do not consider it necessary 

to romand tho case for a finding as 
regards the possession in 1333-F as the 
parties have given all tho evidonco 
which they wanted to give and it is 
possible for mo to arrive at a finding on 
tho evidence on the record. Obviously 
it was for the defondant in order to 
'make out a valid surrender to establish 
that tho plaintiff had givon over pos¬ 
session at tho latest by tho commence¬ 
ment of 1333-F, when tho patta in his 
favour took effect. Tho learned counsel 
for tho defendant-appellant relied upon 


the statement of Maqhool Hasan and 
Bhimma the two sub-tenants of the 
plaintiff who were in possession of tho 
plots in suit. 1 have looked into the 
evidence of both these witnesses. It 
does not support tho defendant. Maq- 
bool Hasan definitely states that he 
remained in possession of tho plot in 
suit during the year 1333-F. Bhimma 
though ho began by saying that ho had 
cultivated tho plot in 1333-F yet in 
cross-examination he said that he had 
shared tho produce with defendant 1. 
This is inconsistent with the caso of 
either party. I must therefore hold 
that the defendant has failed to prove 
that tho plaintiff had made actual sur¬ 
render of possession in 1333-F. The 
result therefore is that the lease set up 
by the defendant appellant must be 
held to he invalid. Tho appeal, there¬ 
fore fails and is dismissed with costs. 

V.S./R.K. Appeal dismissed. 
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Wazir Hasan and Srivastava, JJ. 


Zahuran and others —Defendants 
Appellants. 



Abdus Salam and others —Plaintiff and 
Defendants—Respondents. 

Second Appeal No. 194 of 1929, Deci¬ 
ded on 28th November 1929, against 
order of Third Addl. Dist. Judge, Luc¬ 
know, D/- 2nd March 1929. 


(a) Mahomedan Law—Gift—Seisin in case 
of gift may either be actual or constructive 
—Gift is validated by even constructive pos¬ 
session when actual possession is not possible. 


Tho need of seisin in a caso of gift on tho 
part of tho donee is satisliod according to tho 
nature of tho possession of which tho gifted 
propert}’ is capable. Such seisin may be either 
actual or constructive. Whoro, therefore, tho 
subject matter of the gift is only capable of 
constructive possession and such possession ac¬ 
companies tho gift, the gift must be held to bo 
valid : 15 Cal. 084 (P. C.); 11 Cal. 121 (P. C.); 
A. I. R. 1922 P. C. 281; ,1. I. R. 1929 P. C. 
3 49; 28 AIL 139 (P. C.) and 11 All. 100 (P. C.), 
Rel.cn. ' [P73C2J 


(b) Mahomedan Low—Gift—Definite share 
in immovable property is separate estate— 
Rule of mushaa is inapplicable to such 
estate. 


A dofinito share in immovable property 
zamindari, houses or shops, is a separate estate 
with separate and dofined rents. The rule of 
mushaa, therefore, which aims at prohibiting 
confusion between estates gifted and not gifted 
is wholly inapplicable to such an estate : 85 

Cal. 1 (P.C.); 11 All. 100 and (P.C.) 15 Cal. G84 
(P.C.), Ref. 2 I.A. 87 (P.C.), Dist. [P 74 C 2] 
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Ghufum Jlamn —for Appellant. 

Ji'iuf A'i tn ad and 12aj JNaraiu S’nikla 

for Respondents. 

srivastava., J. This is an appeal by 
some of the defendants from the decree 
of the Third Additional District Judge of 
Lucknow dated 2nd March 1929, affirm¬ 
ing the deciee of the Subordinate Judge 
of the same place dated 12th April 1928. 

The plaint ill, Abdus Salam, in the 

suit, out of which this appeal arises, 

seeks to recover possession by partition 

of a 1 10th share in certain immovable 

property situate in tlie city of Lucknow. 

The property consists of shops and 

bouses, llis cise is that the property 

in question belonged to one Abdur Rahim 

whose estate on his death was inherited 

under the II inali Mahomedan Law by 

his heirs, the defendants in the suit. 

One of such heirs was Mb. Halirnan, do- 

fondant 9, being the widow of Abdur 

Rahim. Her share in the estate of her 

deceased husband was admittedly 1/iGfcli. 

No issue was born of Mt. Halirnan. On 

ldtli June 192/ Mt. Halirnan made a 

gift of her one-anna share in the estate 

of her husband in favour of the plaintiff, 

who is the son of a brother of Abdur 

Rahim. The gift was reduced to writing 

and is incorporated in a registered deed 

of that date. It is this gifted property 

and on the title resting on the gift in 

respect of which the relief of possession 
is prayed. 

Halirnan, the donor, supported the 
plaintiff’s claim. Some of the defendants, 
however, contested it and the defence of 
those who contested the plaintiff’s claim 
was that Mt. Halirnan was not married 
to the decease! Abdur Rahim, that the 
gift in favour of the plaintiff being a 
simple gift and nob bil ewaz required for 
its perfection delivery of possession by 
the donor to the donee and that the gift 
was not accompanied with such delivery. 
Both these defences have hean negative! 
and the plaintiff’s suit decree 1 in terms 
of the prayer contained in the plaint. 

From the materials on the record of 
the ca^o it appears that the plaintiff's 
hist contention in support of the gift in 
question was that the transaction was a 
luha bil ewa/. and therefore did not re¬ 
quire seisin for its completion. In the 
alternative ho contended that if the gift 
wore construe! to ho simple in its char¬ 
acter it w is accompanied with delivery 
° Possession. Both thoso alternative 


positions have boon decided ‘by tho 
Courts below in favour of the plaintiff. 

The contention in second appeal i 3 : 

(1) That the gift of 14th June 1927 
when properly construed is nob a gift 
bil ewaz bub is a simple gift. 

(-<) 1 hat there was no delivery of pos¬ 
session by the donor to the donee, and 

(3) That the gift is invalid by reason 
of tho doctrine of mushaa. 

After hiving heard arguments at great 
length in this appeal we f have come to 
the conclusion that it is not necessary 
to decide the question as to whether tho 
gift of 14th June 192/ is a hiba bil 
ewaz as the plaintiff contends that it is. 
Having regard to the opinion which wo 
have formed on tho other two arguments 
urge! in appeal before us we assume for 
the purposes of this judgment that tho 
gift in question is not a gift bil ewaz but 
is a simple gift. It therefore remains 
for us to decide as to whether this gift 
fails for either of the two reasons: 

1. that it was nob accompanied with 
delivery of possession or 

2. that it was vitiated by tho rule of 
mushaa. 


For the determination of both the 
abovo lines of contention it is necessary 
to appreciate accurately the nature of the 
property which was made tho subject 
matter of the gift in question. We have 
already stated that it consists of cer¬ 
tain shops and houses situate in the city 
of Lucknow. It is not disputed that 
before the suit was instituted these shops 
and houses were accepted by the family 
as tho property exclusively belonging to 
Abdur Rahim. Abdur Rahim being a 
Hanafi Snnni Mahomedan, his ostato ac¬ 
cording to tho law applicable to that 
sect came to ho vested by right of 
inheritance into a large number of heirs. 
One of such heirs was Mt. Halirnan, and 
her share in the estate of Abdur Rahim 
was 1/I6th. In the deed of gift which 
she oxecutod in favour of tho plaintiff 


she specifically refers to 
share in tho estate of her 


the one-anna 
husband and 


the operative part of tho deed states 
that tho donor h as in ado a gift and 


put tho donee in proprietary possession 
in tho same way in which tho donor held 
tho same of tho specific ono-anna share# 
It further states that tho donor has 
no connexion or right whatsoever lcL 
in tho gifted property and authorizes 
tho donee to enjoy tho gifted snaio 
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either in coparcenary with other co¬ 
sharers or to obtain a division thereof 
through Court. 

This being the nature of the property 
gifted and the nature of the possession 
which the donor expressly herself hold 
in the gifted property and which sho 
handed over to the donee, the question 
which arises for consideration is as to 
whether possession of any other nature 
could be delivered to the doneo and not 
having been delivered the gilt fails for 
that reason. 

In the case of Mahomed Balchsh Khan 
v. Hosseini Bibi (L) Lord Macnaughton, 
in delivering the judgment of their Lord- 
ships of the Judicial Committee on a 
-quostiou similar to the one which we are 
called upon to decide in this appeal made 
the following observations: 

“Tho other point was that tho gift was in¬ 
valid because possession was not given. That 
subject was considered in a oaso which camo 
before this Board in 1831, Kali Pass Mnllisk v. 
Kanhaiya La' (2). There it is stated that tho 
principle on which tho rulo rests has nothing 
to do with foudal rules, aud that the European 
analogy is rather to bo found in tho casos of re¬ 
lating to voluntary contracts or transfers, 
whore, if tho donor has not done all ho could 
do to perfect his contemplated gift, ho cannot 
ha compelled to do more. In this caso it ap¬ 
pears to thoir Lordships that tho lady did all 
she could to perfect the contemplated gift, and 
that nothing more was required from her. The 
gift was attended with utmost publicity, tho 
hibanama itself authorizes tho donoos to take 
possession and it appears that in fact thoy did 
take possession.” 

Except the fact mentioned in tho last 
observation of thoir Lordships of tho 
Judicial Committee every other act re¬ 
quired to perfect the contemplated gift 
was done by tho donor and nothing more 
was required of or could be dono by her 
in tho circumstances of this caso. For 
sometime after her husband’s death tho 
donor received the bonefits of the profits 
of tho property in recognition of her in¬ 
terest in her estate from the manager of 
the family estate. This is found in 
clear words by the Court of first in¬ 
stance and tho lower appellate Court 
has not disagreed with that finding of 
fact. The donor thoroforo was in 
tho very nature of things making a 
gift of the same benefits in favour of tho 
donee. Physical possession of tho I/IGth 
share in tho ostato of Abdur Rahim was 

► 

HP15 Cal. 681=15 I. A. 81=5 Sat. 175 

(PO ). 

(2) [18S5J 11 Cal. 121 = 11 I. A. 218=4 Sar. 

578 (P.O.). 


as much impossible in her case as it 
was impossible in the case of the donee. 
Where tho subject matter of the gift isi 
only capable of constructive possession 
and such possession accompanies tho gift 
the gift must be held to bo valid. This! 
was decided by their Lordships of tho 
Judicial Committee in thecase of Moham¬ 
mad Abdul Ghani v. Fakhar J ah an Be - 
gum (3). In that caso possession taken of 
a portion of the gifted property was held 
to bo sufficient as constructive posses¬ 
sion in respect of the rest of the same pro¬ 
perty. Laterly,in the case of Amjad Khan 
v. Ashraf Khan (4) their Lordships of tho 
Judicial Committee referred to their de¬ 
cision in tho case just now mentioned 
and said: 

“In order thorefors to constitute a valid gift 
inter vivos under tho Mahomodan Law applica¬ 
ble to this case, throe conditions are necessary: 
(l) Manifestation of tho wish to give on the part 
of tho donor ; (2) Tho acceptance of the doneo, 
either impliedly or oxpressly ; (3) Tho taking 

possession of tho subject matter of the gift by 
tho donoo, either actu illy or constructively. 

The above decisions establish without 
any doubt the view of law that the need 
of seisin in a case of gift on the part of 
the donoo is satisfied according to the 
nature of the possession of which the 
gifted property is capable. Such seisin 
may bo either actual or constructive. 
Tho same view of law was expressed by 
their Lordships of tho Judicial Commit¬ 
tee in the case of Chaudhri Mehdi Hasan 
v. Mahammad Hasan (5). On the ques¬ 
tion of delivery of possession in a case of 

a ^simple gift their Lordships said: 

“Unless accompanied by delivery of f.hc 
thing so far as it is capable of delivery it is in¬ 
valid. 

In tho present caso tho subjoct mat¬ 
ter of the gift was not capable of being 
delivered in any manner other than that 
which tho donor adopted. Sho executed 
a deed of gift evidencing her intention 
to make the gift. She registered the 
deed thereby giving publicity. She put 
tho donee in possession of tho gifted 
property, tho possession being of tho 
same nature as she herself had had and 
finally she authorized the doneo to ap¬ 
propriate the profits of tho gifted pro¬ 
perty and to obtain a partition thoroof * 
at any timo ho thought fit to do so. 

(3) A. I. It. 1927 P. C. 281 = 14 ALL 301 = 25 6" 

G. 95=49 I. A. 195 (P. 0.). 

(•1) A. I. R. 192) I>. (J. H9 = l Luck. 305=50 
I. A. ‘213 (l>. 0.). 

(5) CU»00] 28 All. 139=33 I. A. 03=0 O. C. 100 
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Before wo take leave of this part of the 
case we would quoto the following ob¬ 
servations of their Lordships of the Judi¬ 
cial Committee in the case of Muham¬ 
mad Mumta r Ahmad v. Zuhaida Jan (fi) 
which it seems to us is wholly applica¬ 
ble to the present case: 

* fho lady (donor) had merely proprietary, 

not actual possession., . .that is to 

s\y, she was merely in receipt of the rents and 
profits. In the dee 1 of gift she declared (an 
admission by which Usman as her heir and a’ 1 
persons claiming through him were bound) that 
she had made the donee possessor of all pro¬ 
perties given by the deed; that she had aban¬ 
doned all connexion with them and that the 
donee was to havo complete control of ovory 
kind in respect thereof .... Their Lordships 
have no doubt that sufficient possession was 
taken on behalf of the daughter to render the 
gift effectual. 

W e therefore hold that the gift in ques¬ 
tion is not invalid by reason of absence 
of delivery of possession and that such 
possession was given as the gift admit¬ 
ted. 

As already stated, the second line of 
defence is that tho gift fails by reason 
of mushaa. The doctrine of rnushaa is 
stated as follows in Fled ay a: see Hamil¬ 
ton’s Hedaya, Vol. 3, Book 30, Chap. 1: 

“A gift of part of a thing with is capable of 
division is not valid unless tho said part bo di¬ 
vided oil and separated from tho property of tho 
donor .... 'fho arguments of our doctors 
up >u this point are twofold. First seisin in 
cases of gift expressly ordained and coii^ 1 pien- 
tly a complete seisin is a necessary condition 
but a complete seisin is impracticable with res¬ 
pect to an indefinite part of divisible t hings, as 
it is impossible, in such, to make seisin of tho 
thing given without its conjunction with some¬ 
thing that is not given and that is a defocti/e 
seisin. Secondly, if the gift of part of a - divi¬ 
sible thing, without separation, were lawful, it 
must necessarily follow th it a thing is incum¬ 
bent upon the giver which ho has not engaged 
for namely a division which may possibly he 
injurious to him whence it is that a gift is not 
complete and valid until it he taken possession 
of; since if it were valid before seisin a thing 
would be incumbent upon tho donor which ho 
has not engaged for, namely, delivery. 

Tho first matter to ho considered in 
this rule is tho emphasis laid on ‘seisin’ 
and that element of gilt is tho reason of 
the rule. Tho second .matter to lie con¬ 
sidered is that tho rule is framed in re¬ 
lation to tho intention ol tho donor as to 
tho subject matter of gift. Onco it is 
held, as we have already held that a 
comploto seisin is possible in respect of 
a share in immovable property 7 tho first 
reason of tho rule disappears. Nor doos 
tho gift before us is in any senso incon- 

(0) [1830] 11 All. 400 = 16 1. A. 203 (P. O.). 


sistent with tho intention of the donor 
inasmuch as sho expressly authorized 
tho separation of tho gifted share from 
the rest of tho property and also because 
sho herself retains no interest whatso¬ 
ever after the gift in any 7 j ortion of the 
entire property. The second reason of 
the rule therefore also disappears and 
that being so we are of opinion that the 
rule is inapplicable. Seisin in this 
case, as we have already shown, is pos¬ 
sible of the thing given without its con¬ 
junction with something that is not 
given, there being no interest left in the 
donor in the entire property outside the 
gifted share nor is the donor laid under 
an obligation to do a thing for which 
she is nob engaged, that is thp separation 
of the gifted share. In the first place, 
sho had given the authority for division 
as already stated. In the second place 
there remains no interest in her from 
which the gifted interest has to be sepa¬ 
rated. 

Ameerocnnissa Khaton v. Ahedoonnissa 
Khat^on (7), was a case in which tho 
question as bo the validity of the gift of 
defined shares in certain zamindaries on 
the ground of mushaa came to bo con¬ 
sidered. Their Lordships said: 

“ The High Court held that the rule of the 
Mahomed an law did not apply to property of 
this description. In their Lordships’ opinion 
this view of the High Court is correct. The 
principle of tho rule and tho reasons ou which 
it is founded do not in their judgment apply to 
prop‘rty of the p cnliar description of tliess de¬ 
finite shares in zamindaries, which are in their 
nature separate estates, with separate and de¬ 
fined rents. ” 


These observations are wholly" appo¬ 
site to the case before us. A definite 
share in immovable property", zamindaii, 
houses or shops, is a separate ostatej 
with separate and defined rents. The 
rule of mushaa, therefore, which aims at 
prohibiting confusion between estates 
gifted and not gifted is wholly inappli¬ 
cable to such an estate. Again in 
Ibrahim G lino! am Ariff v. Saiboo LA 
their Lordships reiterated the observa- 
tions which they had made in tho case 
of M a homed Mumta? Ahmad v. Zuhaida 


Jan (G), that . 

“ tho doctrine rolating to tho invalidity o •- 
of mushaa is wholly unadaptod to a progn ssi vt 
state of society, and ought to bo confined witinn 
tho strictest rules. M __ „ 

(7) [1874) 2 I.A. 87=23 W.R. 203=15 B.L.R. 
67=3 Suthor. 87=3 Sar. 423 (P.C.). 

(8) [1908] 35 Cal. 1=34 I A. 167=11 C.W.M. 

973 (P.C.). 
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Again in the case of Ibrahim Goolarn 
Ariff v. Saiboo (8), just; now mentioned, 
the gift related to shares in a company 
and in freehold estate in the town of 
Rangoon consisting of houses and vacant 
lands. In considering the question of 
the validity of the gift in relation to 
such properties on the ground of objec¬ 
tion of mushaa Lord Robertson, in deli¬ 
vering the judgment of the Judicial 
Committee said : 

“ but tho eerioua question is whether it applies 
to property of tho nature described . 

In tho first place, evou if the duty of tho Courts 
Wcsro to construct a prohibition of gifts of un¬ 
divided shares of what is divisible which 
should be applicable to tho conditions of 
modern life, it would ssom impossible in tho 
case of fros hold property in a town, to carry it 
out. But tho attitudo of tho law towards this 
doctrine of mushaa does not iuvolvo any such 
constructive application of tho doctrine. ” 

His Lordship then quotes the dictum 
already quoted in the case of Mumtaz 
Ahmad v. Zubaida Jan (at p. 207 of 16 
7.-4.) and proceeds: 

‘ Their Lordships concur in tho conclusion 
arrived at below, that it would bo consistent 
with that decision to apply a doctrine, which in 
its origin applied to very 'di(Torent subjects of 
property to shares in companies aud freehold 
property in a great commercial town. ” 

We may legitimately ask as was asked 
by Loid Macnaughten in the case of 
Mahomed liaksh Khan v. Hosscini 
Bibi (1) what confusion can it introduce 
if the owner of a definite share in im¬ 
movable property makes a gift of that 
shaio in favour of another person and 
lias himself nothing left in that property 
after the gift? It seems to us that the 
only answer that can he given to this 
question is in the negative. 

One of us had occasion to consider 
this question as a member of the late 
Court of the Judicial Commissioner of 
Oudh in tho case of Amjad Khan v. 
Ashraf Khan (9) in another connexion 
and much which we might have said in 

ic piesont case on this question will 
be found to have been said in that case, 
it will servo no useful purpose to repeat 
hero what was said there. Wo accord¬ 
ingly repel the second lino of defence 
also. 

Jt may ho mentioned that tho princi¬ 
ple of mushaa was not raised in the 

written pleadings nor was it embodied 

in any issue framed by tho Court of first 
instance. It appears from tho judgment 
of that Court that when the hearing of 

(°) A.I.U. 1925 Oudh 5f»3=2S O.C. 235. 


the case had completed and arguments 
came to be addressed the learnod pleader 
for tho contesting defendants raised the 
objection of mushaa against the gift in 
suit. .The Court allowed tho objection 
of mushaa against the gift in suit.* Tho 
Court allowed the objection to bo argued 
but overruled it. W hen the defondants 
preferred an appeal from the decision of 
tho Court ol first instance they' embodied 
this objection in their memorandum of 
appeal but at the hearing of tho appeal 
it appears that the objection was not 
pressed by the learned advocate who 
addressed tho Court on behalf of tho ap¬ 
pellants. The appeal therefore fails and 
is dismissed with costs. 

v.s./r.k. Appeal dismissed . 
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Wazir Hasan, J. 

Deputy Gommr. Fyzabad —Plaintiff— 
Appellant. 

v. 

Bhaywan Dei and others —Defendants 
—Respondents. 

Second Appeal No. 152 of 1929, Deci¬ 
ded on 25th November 1929, against a 
decree of Disc,. Judge., Fyzabad, D/- 5th 
February 1929. 

^ Adverse possession—Person holding; pos¬ 
session of land of grantee adversely acquires 
same title as grantee by prescription and no 
more—Trespasser is subject to the terms of 
the grant. 

P made a grant of land in favour of M. 
The land was to be used for planting a grovo 
and not for any other purpose. Grantee was to 
have no right to transfer grovo when planted 
and if ho died without leaving male issue, P 
was to have tho right to enter into possession 
of the grove and it was to boconio his property. 
M died without leaving any* male issue and 
one «/., M's brothers grandson took possession 
of the land and had the -possession for over 
twelve y’oars: 

Held: lh it J camo into possession of M's 
estate which 3f had in tho grove and J's ad¬ 
verse possession had tho oflect of croatiug the 
same title in him as M had in tho property. 

P possessed full proprietary title iu the land in 
suit and J's possession had not beou of such 
nature as to oust that titlo. J acquired by¬ 
proscription tho same titlo in tho land as JVf 
had and no moro and J's or his successor’s 
acts of alienating any portion of the property 
and of making use of subject matter of the 
grant contrary to tho terms of it gave a rieht 
of re-entry to the landlord: 27 Cal. 943 (P. C.) 
and A. /. It. 1930 Oudh 4G, Ref. [p 57 0 1] 

II. A. Ghosh for Appellant. 

II. D. Chandra for Respondents. 
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.Judgment.—This is tho plaintiffs 
appeal from the decree of tho District 
Bulge of Fyzabad, dated 5th February 
1929 affirming the decree of tho MunsilY 
of tho samo place dated 29th September 
1928’. 

The plaintiff is tho Doputy Com¬ 
missioner of Fyzabad in charge of the 
Ajudhia estate as manager on behalf of 
the Court of Wards ol the 1 nited Pro¬ 
vinces of Agra and Oudh, In tho suit 
out of which this appeal arises tho 
plaintiff claims possession of a piece of 
land 2 bighas 5 his was in area out of 
plots 103 and 10i 2 situate in tho vil¬ 
lage of Baretha, perganna Haveli, dist- 
trict Fyzabad. A further lolief prayed 
for is the demolition of a house which 
Sheopal Bujaii, defendant 4, has con¬ 
structed on the land in suit. 

Tho lower appellate Court lias found 
that the estate of Ajudhia is not only 
the proprietor of the village .of Baretha 
but is al-o the proprietor t of tho plots 
of land 103 and L04/2. Further facts on 
which the decision of this appeal rests 
are as follows : 

On 4th March 1881, Baja Pratab 
Narain Singh tho then owner of the 
Ajudhia estate made a grant cf tho 
land in suit in favour of one Manni Lai 
under a registered deed of that date. 
One of the conditions of tho grant was 
that the land would he used for tho 
purpose of planting a grove and sinking 
a well and that it would not he used 
for any other purpose. Another condi¬ 
tion was that the grantco would have 
no light to transfer the grove when 
planted. It was also a condition of the 
same grant that tho grantee and his des¬ 
cendants would remain in possession 
but if the grantee died without leaving 
male issue the grantor would have tho 
right to enter into possession of tho grove 
and in that event the grove would beeotno 
the property of tho grantor. Manni Lai 
diod without leaving any issue, male or 
femalo, in the year 1911 and left an 
hoir-at-law of the name of Durga but 
one Janki who was tho grandson of 
Manni Lai’s brother took possession of 
tho grovo and tho land in suit. It is 
common ground that Janki had no titlo 
in law to Manni Lai’s estate. Janki 
died in tho year 1920. Ho therefore held 
possession of the property in suit from 
tho year 1911 to tho year 1920. Do- 
fondant 1 Mt. Bhagwandoi is tho widow 


of Janki, Bam Das defendant 2 is a 
grandson of another brother of Manni 
Lai and Chhedi defendant 3 is the 
nephew of Bam Das. From time to 
time these defendants have mado aliena¬ 
tions of the property in suit in favour 
of Sheopal Pujari, defendant 4, who has 
set up tho construction in respect of 
which the relief of demolition is prayed 
for. 

There were several defences to the 
suit hut only one has succeded and it is 
as against that defence that this appeal 
is preferred. The learned District 
Judge’s opinion is that Janki not being 
tho heir of Manni Lai was a trespasser 
in possession, and his possession having 
continued for more than twelve years 
the title in tho plaintitT was extingui¬ 
shed and a new title by prescription ac¬ 
crued in favour of Janki and therefore 
the plaintiff was not entitled to tho 
reliefs for which he brought the pre¬ 
sent suit. The suit was accordingly 


lismissed. 

In my judgment tho learned District 
fudge has failed to appreciate the true 
scope of tho prescriptive titlo in favour 
)f Janki. Admittedly Janki came into 
possession of Manni Lais estate which 
iho latter had in the grove in suit and 
ranki’s adverse possession could have 
A io effect of creating tho same title 
in him as Manni Lai had in the 
property in suit. It is not claimed 
ihat Janki came into tho possession of 
the property in suit on tho asseition o 
i titlo higher than that of Manni Lai. 
Janki being a trespasser, obviously no 
presumption of any sort can bo mace 
in his favour. In the absence o 
proof or oven suggestion to t le e ec 
ihat Janki when entering into the pos- • 
session of this property claimed title in 
conflict with the proprietary title oi 
bho owner of the estate, it cannot e 
presumed that he claimed any * 0 
higher than tho titlo which £ av0 
bhe right of possession as was the i ig * 
r>f tho original grantee, Manni j.v 
lo tho frequent alienations ma( ° >> ' 

Jo fend ants lead to any conclusion otho 
than this, that one of tho conditions ol 
the giant was broken, and fuithoi 

ll,o phunt.lt foi lusn °' h of that 
cannot now rely on tho hieacn 

condition evidenced by an 

more than twelve years old It -s not 

argued that there is any alionatio 
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old as that, In Radhamoni Deli v. 
Collector of Khulna (1) their Lordships 
of the Judicial Committee defined the 
scope of adverse possession. They said: 

It is necessary to remember that the onus 
is on the appellant, and that what she has to 
make out is possession adverse to the competi¬ 
tor .But the possession required must 

ho adequate in continuity, in publicity, and 
in extent to show that it is possess’on adverse 
to the competitor.” 

I had occasion to refer to this decision 
of their Lordships of the Judicial Com¬ 
mittee in Mahabir Singh v. Chitta Singh 
(2). Who is the competitor in the pre¬ 
sent case ? The estate of Ajudhia ad¬ 
mittedly possessed of the full proprie¬ 
tary title in the land in suit. Adverse 
possession on the part of Janki has not 
been of such a nature as to oust that 
title. The learned District Judge’s opi¬ 
nion is expressed in the following 
passage: 

II Under the terms of tho agreement, the 
estate had tho right to take possession over tho 
land and tho grove on tho death of Manui Lai. 
It, however, did not choose to exercise that 
right. So Janki who was in possession without 
any right since 1911 till his.death in posses¬ 
sion adverse to tho plaintiff. ” 

It is true that tho estate could have 
taken possession on the death of Manni 
Lai but if it did not and acquiesced in 
Janki’s possession as a trespasser, on tho 
reasoning stated above, Janki acquired 
by right of prescription tho samo title 
in tho estate as Manni Lai had and no 
more. It is not disputed that Janki or 
his successors’ act of alienating any 
portion of the property in suit within 
the last twelve years and also their act 
of making use of tho subject matter of 
jtho grant contrary to the terms of it 
has given a right of re-entry to the 
landlord. 

I accordingly allow this appeal, set 
asido tho decrees of tho Courts below 
and docreo tho plaintiffs suit with costs 
in all tho Courts. 

H.M./R.K. Appeal allowed. 


(1) flOOO] 27 C.il. 943=27 1. A. 130= 4 
C. W. N. 597=7 Sar. 714 (P. 0.). 

(2) A. X. R. 1930 Outlb. 40. 
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Stuart, C. J. and Sluvastava, T. 

Badri Nath and another — Defen¬ 
dants —Appellants. 

v. 

Tlardeo —Plaintiff — Respondent. 

Second Appeal No. 10 L of 1929, De¬ 
cided on 9th December 1929, from de¬ 
cree of Sub-Judge, Barabanki, D-/ 15th 
December 1928. 

& & Hindu Law— Succession—Sons —AH 
sons, irrespective of separation, should suc¬ 
ceed equally to their father's self-acquired 
property. 

In tha absence of any taxb to the contriry 
sclf-acquircd property is not subject to the 
rights of survivorship but is govoriiel by the 
general rules of inherit vnc3 according to 
which all sons of the deceisel shoull suc¬ 
ceed in equal shares irrespective of any consi¬ 
deration of their being united or separate. 
Tho rule is equally good in a cise where a 
son is separated and the father acquires tho 
property after such separation : 9 M. I. A. 

539 and 30 Mad. 34ft, Rel. on.; 17 A. L. J. 151, 
Foil. ; 20 All. 267 ( P C.) and A. I. R. 1921 
Mad. 16 \ [Uf. ; 22 Bom. 101 and 32 Mad. 377, 
Diss. from. [P 79 C 1] 

R. P. Varma for R . B. Lai — for 
Appellants. 

S. N. Srivastava for Radha Krishna 
—for Respondent. 

Stuart, C. J . — The second appeal, 
though it arises out of a suit relating 
to property of trilling value, involves 
an important question of law and one 
not altogether free from difficulty. 

Tho facts are these : tho plaintiff 
instituted the suit against his brother 
defendant 1 for a declaration that he 
was the owner of a half share in two 
kathal trees which had been planted 
by and belonged to his father Sri 
Gopal. In the alternative ho claimed 
that if he ho found to ho out of pos¬ 
session then a decree for possession he 
passed in his favour. Defendant 2, 
the wife of defendant 1 was also im¬ 
pleaded. Tho -defendants pleaded in 
reply that Sri Gopal had six sons, of 
whom plaintiff was born of tho first 
wife and defendant 1 and four other 
sons by tho second wife. They alleged 
that the plaintiff and his mother sepa¬ 
rated from Sri Gopal about forty years 
ago and that defendant I and his bro¬ 
thers continued to remain joint with 
their father. Their case about tho two 
kathal trees was that they had been 
planted by one of tho brothers of defen¬ 
dant 1 named Mahadeo, that Mahadeo 
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and his four brothers remained in pos¬ 
session of tho trees and that defen¬ 
dant 1, who was tho last survivor of 
all the fivo brothers, was in possession 
of the said trees when he sold them to 
one Aharwar Bin in 19LG from whom 
the troes were repurchased by his wife 
defendant 2 who was in possession of 
them. 

The learned MunsitT who tried the 
suit held that the plaintiff had failed 
to prove that the trees in question be¬ 
longed to 8ri Gopal and that the plain- 
till had a half share therein, lie ac¬ 
cordingly dismissed tho suit. On ap¬ 
peal the learned Subordinate Judge has 
found that the plaintiff had separated 
from his father in mess and residence but 
there was no partition oi any joint 
family property between him and his 


father because the father was not pos¬ 
sessed of any property at that time. He 
has further found that the trees in suit 
had been planted by Sri Gopal after 
the separation of the plaintiff and wore 
the sell-acquired property of Sri Gopal. 
Having arrived at these findings and 
relying on tho case of K minor Bah a- 
dur v. Mad ho Prasad (l), he held 
that the plaintiff, though a separated 
son was entitled to a share along with 
the sons who were living jointly with 
the father in the self-acquired property 
of the father. He therefore came to 
tho conclusion that the plaintiff was 
entitled to a one-sixth share in the 
trees in suit and gave him a decree to 
that extent. 


The learned counsel for tho parties 
have accepted before us the correctness 
of the findings of fact arrived at bv the 
lower appellate Court. The only point 
urged on behalf of the defendants ap¬ 
pellants is that the plaintiff having sepa¬ 
rated from his father was not entitled 
to any share in the self-acquired pro¬ 
perty of Sri Gopal. The learned coun¬ 
sel for tho appellants has questioned 
tho correctness of tho decision of the 
Allahabad High Court in Kumrar Baha¬ 
dur v. MadJio Prasad (1) and has re¬ 
lied upon tho decision of tho Bombay 
High Court in Fakirappa v. Yellappa 
(2) and of the Mad ras High Court in 
Nana Ta wker v. H amch andra Tan ker (3) 


in support of his contention. We 
are of opinion that *in a case like the 
piesent tho sons who have remained 
united with the father cannot claim any 
preference as against the son who had 
previously separated, as regards suc¬ 
cession to tho self-acquired property of 
the father. It cannot be denied that 
the rule of survivorship applies only to 
joint family property. Nor can it bo 
disputed that a member of a joint Hindu 
family can possess separate property 
which he can deal with as he likes. 
His sons havo no interest in such pro¬ 
perty and cannot claim any partition of 
it and on his death such separate self- 
acquired property passes by succession 
to his heirs and not to the surviving 
coparceners. In Katama Natchier v. 
Moottoo Vijaija Ranyanadha (4) their 
Lordships of the Judicial Committeo at 
p. Oil observed as follows : 

“ According to tlie principles of Hindu 
Tifiw, -there is coparcenaryship “between tho 
different members of a united family, and 
survivorship 'following upon it. Tboro is, 
community of interest and unity of posses¬ 
sion between ail the members of the family, 
and upon tho cloith of any one of them the 
others may well take by survivorship that in 
which they had during tho deceased’s life¬ 
time ,a common interest and a common pos¬ 
session. But tho law of partition shows that 
as to the separately acquired property of one 
member of a united family the other mem¬ 
bers of that family havo ne’thor community 
of intorosb nor unity of possession. The 
foundation, therefore, of a right to take such 
property by survivorship fails and there are 
no grounds for postponing the widow’s right 
to any superior right of tho coparceners in 
the undivided property. " 

In Rao Bn hrant Singh v. Raui Kishori 
(5) Lord Hobhouso in delivering tho 
Judgment of their Lordships of tho 
Judicial Committee discussed tho con¬ 
flicting texts of the Mitakshara as io- 
gards tho father's powers of disposition 
and the control allowed to Ids sons in 
the matter of self-acquired immovable 
property and ultimately camo to the 
conclusion that the father of an un¬ 
divided Hindu family subject to tho 
Mitakshara has full power of disposition 
with regard to Ids self-acquired im¬ 
movable property. Wo therefore consi¬ 
der it now to ho well settled that a 
member of a joint Hindu fnudh d *-t 


(1) [l<n9] 17 A. L. J. 151 =10 I. c. 020. 

(2) [1808] 22 Bom. 101. 

(3) [1909] 32 Mad. 377 = 2 I. C. 519=5 M. 
L. T. 07. 


(4) [1861-63] 9 M. I. A. 539—2 

(P. C.). ^ . 

(5) [1898] 20 All. 207=2 > I. A. 

279 (P. C.). 


\V. K. 31 
54=7 Sir. 
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liberty in his lifetime to make any 
alienation of his self-acquired property 
he may think fit and that on his death 
such property is not governed. by the 
rule of survivorship. If the rule of 
survivorship does not apply to self-ac¬ 
quired property then the question arises 
on what other ground can th9 sons who 
remain united with the father claim 
preference as against the sons who have 
previously separated regarding succes¬ 
sion to such property. The cardinal 
rule of Hindu Law embodied ,in the 
well known text of Baudhayana is that 
‘ male issue of the body being in exis¬ 
tence, the wealth goo3 to them. ” The 
Mitakshara, Chap. 1, S. 6 para. 15 is as 
follows : 

“ So, among brethron, dividing fclio allot¬ 
ment of their paronts who wore sepirited from 
them after the demise of those parents (as 
may be dona by tho brothers, if there be no 
son born subsequently to the original partition) 
what had been given by the father and mother 
to o.ich of them, belongs severally to each, 
and is shared by no other." 

This shows that partition does not 
destroy 'the right of inheritance. As 
remarked in Marudayi v. Doraisami 
Karambiam (6), partition does not annul 
the filial relation nor the right of suc¬ 
cession incidental to such relation. We, 
therefore, think that in the absence of 
any text to the contrary self-acquired 
property is not subject to the rights of 
survivorship but is governed by the 
(general rules of inheritance according 
to which all sons of the deceased 
should succeed in equal shares irrespec¬ 
tive of any consideration of their ‘being 
united or separate. Speaking with all 
respect, it seems to us that theso basic 
principles have not always boon clearly 
kept in view and confusion has some¬ 
times arisen by mixing up tho rules 
relating to different though allied sub¬ 
jects. For instance, tho Mitakshara 
lays down specific rules as regards 
lights of sons born after partition and 
as regards devolution af a share ac- 
quired by tho father on a partition 
between himself and sons. These rules, 
however, can afford no guidance in 
determining tho rights of succession in 
tho case of property like that in dis¬ 
pute in tho present case which was 
acquired by tho fath or after tho separa¬ 
tion. Wo have been unablo to discover 

(0) [1907] 80 Mad. 318=17 M. L. J. 275.* 


any text in the Mitakshara which may 
exclude a separated son from inherit-, 
ance as regards such self-acquired pro¬ 
perty. The only text we have come 
across and which we notice has some¬ 
times been relied upon in support of 
the contrary view is that contained in 
Mitakshara Chap. 1, S. 6 , para. 4. This 
section is headed “ Rights of a post¬ 
humous son and of one ” born after 
partition.’ Para. 4 is to the following 
effect: 

“ Tho same rule is propounded by Manu : 

‘ A son, born after a division, shall alone take 
the parontal wealth.’ Tho term parental 
(pitryam) must be here interpreted ‘ appertain¬ 
ing to both father and mother * ; for it is or¬ 
dained, that ‘ a son, born boforo partition has 
no claim on the wealth of his paronts ; nor 
ono, begotten after it, on that of his brother." 

This should be read with tho next 
paragraph which contains an exposition 
of it. Para. 5 runs as follows : 

“ The meaning of tho text is this, ono born 
previously to tho distribution of the cstato has 
no property in tho share allottol to his father 
and mother who ‘are separated (from their 
oldor children) nor is ono born of parents 
separated (from their children) a proprietor 
of his brother’s allotment." 

It seems to us clear from the above 
that the separated son is excluded only 
as regards property allotted to the 
father on partition. Tho case here is 
obviously quite different. 

Now let us examine the cases relied 
upon by tlie learned counsel for the 
defend ants-appellants. In F akirappa 
v. Yellappa (2), it was held that as 
between united sons and a separated 
grandson the succession on tho grand¬ 
father’s death to tho property, both an¬ 
cestral and self-acquired, left by him 
goes in p3i*ferenco, according to Hindu 
Law, to tho united sons. Ranade, J. 
referring to the Shivaganga case re¬ 
marked : 

“ The appellant relio3 on this ruling chiefly 
because it spoaks of tho right of tho male issuo 
to succoed to such self-acquired property, but 
it is clear from tho contoxt that tho main 
issuo boro spoken of does not rofor to separated 
sons so much as those sons who arc in union 
with their deceased fathor." 

Witli the utmost rospect for tho 
learned Judge, we would venture to 
say that wo fail to find anything in the 
contoxt to exclude separated sons from 
the oatogory of malo issue. Then tho 
learned Judge has relied upon tho auth¬ 
ority of two passages from West and 
Buhler’s Hindu Law. One of them is : 
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. rnis sop i rated cannot cliini any portion 
of 11 1 oir lather's property which he acquired 

after division. 1 his 

prcp'rtv go^s to his alter born son. ,. 

., along with the father’s sepa¬ 
rated share of joint property.” 

Tho rule referred to here relates to 
the lights of after-born sous and, as 
mentioned before, has, in our opinion 
no application to tho present case. The 
second passage cited runs as follows : 

‘‘Sons who have separated from -their father 
and his family are passed ovw in favour of sons 
who have remained united with him or were 
born after separation : West and Buhler, 4th 
Edn., G4.” 


In the new edition of West and Buh¬ 
ler, from which we have made tho above 
quotation, reference is made in tho foot¬ 
note to Mitakshara Chap. 1, S. 2, paras. 

1 and 5 as authority for it. Wo have 
only to quote these paragraphs to show 

that fchev have no relevancv to the mat- 

% ** 

ter under consideration : 

”1. At what time, by whom, and how parti¬ 
tion may be made, will bo . next considered. 
Explaining those points, tho author says, ‘when 
the father makes a partition, let him separate 
his sons (from himself) at his pleasure and 
either (dismiss) the eldest with th* h st share 
or (if ho choose) all may be equal sharers.’ 

*‘5. The term ‘either’ (3. 1) is relative to the 
subsequent alternative ‘or all may bo equal 
sharers.’ That is, all, nauvdy tho oldest and 
the rest, should bo made partakers of equal pur- 
ious.” 

Jardine, J., the other Judge who was 
a paifcy to the decision, also referrei to 
certain considerations of inconvenience 
which would arise if a separated son is 
allowed a share in tho self-acquired pro¬ 
perty. The considerations mentioned 
do not appeal to us and cannot in any 
case bo allowed to overrule the law. In 
Nana Tawker v. Iiamachandra Tanker 
(3), it was held that under tho law of tho 
Mitakshara, on the death of a father 
leaving self-acquired property, an un¬ 
divided son takes such property to tho 
exclusion of a divided son, although the 
division takes place after tho acquisition 
of such property by tho father. In tho 
course of their judgment their Lordships 
remarkod : 

‘‘Tho succession to the self-acquired -property 
of the father would, where there was an un¬ 
divided son, be by survivorship rather than hv 
inheritance and he who took by survivorship 
would oxcludo tlioso, such as divided sous, who 
could only take in any case by inheritance.** 

I f A 

This view seems to ho based upon tho 
dictum contained in Chap. I, S. 1, para. 


27 of the Mitakshara that the son has 
an interest by birth in tho property of 
the father, whether ancestral of self-ac¬ 
quired. As pointed out by their Lord- 
ships ot the Privy Council in Balwant 
Singh v. Rani Kishori (0), this text is 
in conllict with the provisions of Chap. 
1, S. 0, Cls. ( J and 10 of tho Mitakshara 
and in our opinion in the face of the 
pronouncement of their Lordships of the 
Judicial Committee in the Shivagunga- 
case and in the case just mentioned, it 
is no longor possible to apply the rule of 
survivorehip to such property. We might 
also point out that tho Fpll Bench ef 
the Madras High Court in Vairava 
Cheltiar v. Srinivasacliariar (7), has dis¬ 
sented from the view as regards succes¬ 
sion in respect of the self-acquired pro- 
pertv being governed by the rule of sur¬ 
vivorship. 

On the contrary we have the decision 
of Richards, C. J. and Banerji, J., in 
Kun war Bahadur v. JV/ ad ho Prasad (l) 
in which it was held that in tho self-ac¬ 
quired property of a Hindu father, sons 
who are living separate from Ixitn will 
he entitled to share along with the sons 
w ho may he living jointly with him. 
We are in full agreement with this 

view*. 

For the above reasons w t o hold that 
tho plaintiff, though he separated from 
his father in the latter’s lifetime, has an 
equal right with his other brothers to a 
share in tho trees in dispute which were 
planted by tho father after the plain¬ 
tiff's separation. Tho lower appetite 
Court is therefore right in holding the 
plaintiff entitled to a one sixth share in 
the trees in question. The appeal fai s 
and is dismissed with costs. 


V.S. R.K. 


Appeal dismissed . 


(7) A.I.R. 1021 Mad. 1G3= 


14 Mad. 49J (F.B.) 
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Wazir Hasan and Srivastava, JJ. 

Mt. Indarani —Judgment-debtor — Ap¬ 
plicant. 

v. 

Bimla Prasad —Decree-holder— Oppo¬ 
site Party. 

_ • 

Execution of Decree Appeal No. 33 of 

1929, Decided on 8th November 1929, 

from order of Sub-Judge, Sitapur, D/- 

11th May 1929. 

Civil P. C., O. 21, R. 66—Order rejecting 
objection to misstatement of value of pro¬ 
perty is not appealable—Such objection can 
still be raised after sale under Civil P. C., 
O. 21, R. 90 — Civil P. C. S. 47. 

If an objection is raised by the judgment- 
debtor to the valuation of property contained 
in proclamation of sale by public auction 
under O. 21, It. G6, and is rejected, tbero i 3 no 
appeal against the order rejecting the objec¬ 
tion. The judgment-debtor is not left without 
any remedy if the ordor in quostion rosults in 
any injury to him. For if the undervaluation 
results in substantial injury to the appellant 
he can have it sot aside under O. 21, It. 90. 
And so unless such contingency happens, tho 
rules of procedure do not entitle the judgment- 
debtor to question the propriety of the state¬ 
ment as to tho value of the properly which tho 
Court has directed to be made in the proclama¬ 
tion of salo. And further the proviso added by 
Oudh High Court to R. 90 will bo no bar to 
questioning such misstatement, if any, as to 
tho value of tho property after tho sale has 
takon place because tho proviso bars tlie objec¬ 
tion only if it is taken for the first time after 
the sale. (Case laxo considered.) [P 82 C*l] 

Khaliquzzaman —for Applicant. 
Haider Huseiri '—for Opposite Party. 

Judgment.— This is tho judgment- 
debtor’s appeal from the order of the 
Subordinate Judge, Sitapur, dated 11th 
May 1929. 

The relevant circumstances are as fol¬ 
lows : 

In execution of a decree against 
tho appellants held by the respon¬ 
dent a certain immovable property 
was attached and now steps ave 
being taken for its being sold by 
public auction. Consequently a sale 
proclamation is being prepared and par¬ 
ticulars required by sub-E. (2), E. G6, 
O. 21, Civil P. C. are being enquired 
into for tho purpose of their being speci¬ 
fied in tho proclamation of sale. One 
of these particulars is the estimated 
value of tho property sought to he sold. 
The Court seised of the execution pro¬ 
ceedings issued a commission for tho 
purpose of ascertaining as far as possible 
tho value of tho property mentioned 
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above. The commissioner has made his 
report as to the valuation. The respon¬ 
dents accepted the valuation given by 
the commissioner but tho appellant 
raised objections in respect of it. The 
objections were not supported by evi¬ 
dence. Tho result was that the Court 
rejected the objections and accepted tho 
valuation as found by the commissioner. 
From the order just now mentioned the 


present appeal lias been preferred. 

At the hearing of the appeal a preli¬ 
minary objection was taken on behalf of 
tho respondents. It is argued that tho 
order under appeal is not tho determina¬ 
tion of any question within S. 47, Civil 
1. G. and if it is not so, the order is not 
a decree within tho meaning of sub-S. 2 
of the same Code. It is agreed that the 
order in question is not appealable as an 
order under any provision of tho Civil 
Procedure Code. Tho question, there¬ 
fore, for decision is as to whether it is a 

determination of anv question within 
S. 47. 


It appears to us that the preliminary 
objection is supported by a preponder¬ 
ance of decisions of several High Courts 
in India : vide Sivagami Acki v. Subrah- 
mania Anvar (1), Ajndhia Prasad v. 
Gopi Nalk (2), Deoki Nandan Singh v. 
Banai Singh (3), Panch Daur v. Mani 
Raut (4), Deolcmandan Singh v. Dhake- 
swar Prasad (5). These decisions give 
various reasons in support of the view 
that a question of tho nature decided by 
the order under appeal is not a question 
within the meaning of S. 47, Civil P C 
but the one reason which appeals to us 
most is that the judgment-debtor is not 
left without any remedy if the order in 
question rosults in any injury to him. In 
Saadatmand Khan v. Phul Rdar (6) 
their Lordships of the Judicial Commit¬ 
tee have definitely held that when valuo 
of the property sought to bo sold is 
stated in the proclamation of salo it is a 
statement of material fact and that a 
misstatement as to tho value of the pro¬ 
perty in tho salo proclamation : 


. is somothmg more gravo than an ordinary 

irre gularity of pr ocedure, h ut the fact th it' i'r 

(1) [1901] 27 Mad. 259 = 11 M~f, Tv?'»' 

(2) [ 1017 ] 89 All. 415=39 I 0. 578 = 15 ( A ^ 

J. 317. a > a. L». 


' 3) W. N. 124=10 I. c. 371 = 11 

(4) [1912] ICC. W. N. 970=17 I o 88 
W [1917] 2 Pat. T, 13=38 1 C Vim 
(C) [1898J 23 All. 412=25 I A 14, -7 Q 
330 (P.G.). _ , M ’— 7 6ar - 
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i? so, nti<l that it was made gratuitously by the 
doc roe* holder and the Court, does not prevent 
it from being a material irregularity in publi¬ 
shing or conducting the sale, such as to bring 
tlie case within tho special remedy provided by 
S. 311.” 

i f, therefore, the alleged, under-valua¬ 
tion results in any substantial injury to 
the appellant when the sale of his pro¬ 
perty takes place, he shall have a right 
to get an order setting aside the sale 
under R. 90, O. 21, Civil P. O. Before 
such a contingency happens we are of 
opinion that the rules of procedure do 
not entitle the appellant to question the 
propriety of the statement as to the 
valuo of the property which the Court 
has directed to he made in the proclama¬ 
tion of sale by the order under appeal. 
It. may ho pointed out that the proviso 

added to R. 90 mentioned above bv this 

• 

Court will he no bar in the appellant’s 
way to questioning the misstatement, il 
.any, as to the value of the property 
after the sale has taken place because 
the proviso bars the objection only if it 
is taken for the first time after the sale. 

Accordingly we dismiss this appeal 
with costs. 

V.B./k K. Appeal dismissed. 

A. 1. R. 1930 Oudh 82 

Wazir Hasan and Srivastava, JJ. 

Iqbal Narain and others —Defendants 
—Appellants. 

v. 

Ban key Lai —Plaintiff—Respondent. 

Second Appeal No. 292 of 1929, Deci¬ 
ded on 13th December 1929, against 
decree of Sub-Judge, Mohanlalganj, Buck- 
now, D/- 23rd July 1929. 

Limitation Act, Art. 44—Condition prece¬ 
dent is that property must belong to ward. 

Ono condition precedent for tho application 
of Art. 44 is that the property should ho pro¬ 
perty belonging to tho ward and where it do rt s 
not so belong. Art. 44 has no application : ‘23 
MnJ. ‘271 (P.C.), Pitt- t l> 83 c U 

Ilytler Husain, A. C. Mulcerji and 
Hhanani Shankai ’for Appellants. 

AH Zaheer and B. K. Math in —for 
Respondents. 

Judgment. —This is a second appeal 
by tho defendants who havo been unsuc¬ 
cessful in both tho Courts below, lb 
arises out of a suit for possession brought 
by Bankey Lai, plaintiff, in respect of 
certain zotnindari property on tho 
ground that it belonged originally to 
his maternal grandfather, Guv Dayal, 
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that after Gur Dayal’s death the pro¬ 
perty was inherited by Gur Dayal’s 
daughter Mt. Rukrain, that on Mt. 
Rukmin’s death which took place on 
lGtli June 1916, the plaintiff as the 
grandson of Gur Dayal became entitled 
to the property. It was further alleged 
that on 26th September 1898 Mt. Buk¬ 
in in had sold the property to Pandit 
Ram Narain, the predecesser-in-title of 
the defendants. The plaintiff challenged 
this sale doed on the ground that it was 
not justified by legal necessity and was 
not binding upon him. 

Various defences were raised but 
ultimately they boiled down to the 
plea about the property in suit not be¬ 
ing the property of Gur Dayal but that 
of Gur Dayal's brother Har Dayal and 
about the sale deed dated 26th Septem¬ 
ber 1898 having been executed by Mt. 
Rukmin not in her own right but as 
guardian of her minor sons one of whom 
was the plaintiff Bankey Lai. 

Both the Courts below have rejected 
the pleas raised in defence and found 
that the property belonged to Gur Dayal 
and that Mt. Rukmin succeeded to it as 
Gur Dayal’s daughter. They havo also 
found that the sale deed executed by 
Mt. Rukmin was without legal neces¬ 
sity. 

* Tho first contention urged on behalf 
of the defendants appellants is as regards 
the ownership of the property. It was 
contended that the finding about Gur 
Dayal having been tho owner of the pro¬ 
perty was contrary to the provisions of 
S. 66, Civil P. C. This contention has 
no substance. The sale certificate Ex. 

2, is in favour of ono Gajadhar who 
admitted that ho was a benaraidar for 
Gur Dayal. If the sale certificate had 
been in favour of Har Dayal there could 
be some justification for the plea based 
on S. 66, Civil P. C. 

However, as tho sale certificate stands 
in favour of Gajadhar S. 66 has no ap¬ 
plication and it cannot help the defen- 
dants-appellants. It might also he men¬ 
tioned that tho defendants in tho trial 
Court had admitted that tho property 
belonged to Gur Dayal and had on his 
death devolved upon his daughter Mt. 
Rukmin. Under the circumstances wo 
must uphold the finding of tho learnet 
Subordinate Judge about tho ownership 
of tho property. 
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Noxt it was contended that the plain¬ 
tiff had acquired title to the property 
by adverse possession against Mfc. Ruk- 
min. This is a new plea. It was never 
raised in the pleadings in the lower 
Court. All that the defendants pleaded 
in the trial Court was that they were in 
adverse possession against the plaintiff, 
and this plea was negatived by the trial 
Court. Further there is absolutely no 
evidence to show that the plaintiff who 
was a minor was in adverse possession 
of the property against his mother Mt. 
Rukmin. This plea must therefore fail. 

Lastly, it was argued that the plain¬ 
tiff’s suit was barred by Art. 44, Lim. 
Act. Reference was also made to a deci¬ 
sion in Gnanasambanda Pan \ara San - 
nathiv.Vclu Paidaram(l), in support 
of the contention. In our opinion there 
is no room for the application of Art. 44, 
when it has been found that property 
belonged to Gur Dayal and after his death 
to Mt. Rukrain for her lifetime. One con¬ 
dition precedent for the application of 
Art. 44 is that the property should be 
property belonging to the ward. In this 
case on the finding regarding ownership 
which we have accepted above, the pro¬ 
perty on the date of the sale deed was 
held by Mt. Rukmin as a Hindu daughter 
for her lifetime. It could not by any 
means be considered to belong to the 
plaintiff Bankey Lai on that date. He 
had at best a more expectancy o? succes¬ 
sion. Gnanasambanda Pandara Sannathi 
v. Vela Pandarain (L), has also no appli¬ 
cation to the present case when the pro- 
porty could not be considered to be the 
property of the ward at the date of the 
transfer. 

The appeal therefore fails and is dis¬ 
missed with costs. 

R.M./r.K. _ Appeal dismissed . 

(1) [U)00] 2i* Mad. 271—27 I. A. 69=7 Sar. 

G71 (P.C.). 
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Stuart, C. J., and Wazir Hasan, J. 

(Earnest Arthur) Wylie —Plaintiff— 
Appellant. 

v. 

Mr8. Ruth Shanti Wylie —Defendant 
—Respondent. 

First Appeal No. 25 of 1929, Decided 
on lltl| November 1929, from order of 
Pullan, J., reported as A. I. R . 1929 
Oudh 238. 


Divorce Act, S. 19 (1)—Venereal disease in 
woman does not constitute impotency— 

( Obiter ). 

Per Stuart , C . J . — Tlio existence of venereal 
disease in a woman does not constitute im- 
potoncy within the meaning of S. 19 : A. I. R. 
1921 Cal. 459, not Appr . [P 84 G 2] 

St. G. Jackson and Satya Na?id Roy 
—for Appellant. 

Moti Lai Saxena— for Respondent. 

Stuart, C. J .—This is an appeal 
against the decision of Pullan, J., in 
which he refused to grant the petitioner 
Earnest Wylie either a decree for 
nullity of marriage or for a divorce 
against his wife Ruth Wylie. The peti¬ 
tioner appeals. His allegations were 
that at the time of his marriage to his 
wife Ruth Wylie sho was suffering from 
venereal disease and that in addition 
after her marriage she had committed 
adultery with a person unknown. In so 
far as the prayer for nullity is concerned 
the case is governed by S. 19, Divorce 
Act (Act 4 of 18G9). None of the last 
three clauses of S. 19 were pleaded. The 
ploa was that the wife was impotent 
at the time of her marriage and at the 
time of the institution of the suit and 
there was an additional plea that the 
Court might grant a decree for nullity 
on the ground that the consent of the 
husband to the marriage was obtained 
by fraud. 

It was suggested that the wife had 
wilfully kept from her husband the fact 
that she was suffering from venereal 
disease and that this was the fraud. In 
so far as the prayer for divorce was put 
forward that prayer was based upon the 
allegation of adultery. The learned 
trial Judge arrived at the following 
conclusion. He found that Ruth Wylie 
displayed symptoms of venereal disease 
immediately after her marriage, and 
that the disease had been acquired be¬ 
fore marriage. Ho found that it was not 
established that the disease in question 
was syphillis. He found that the fact 
that she was suffiering from vonereal 
disease did not justify the finding that 
sho was impotent at the time of her 
marriage, and that she is not impotent 
now as there is nothing to show that 
the disease is not curable. Ho further 
found that the petitioner did not know 
at the time of the marriage that his 
wife was sultoring from vonereal disease 
but that the wife did not know the fact 
herself, so that there was no fraud. Ho 
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disbelieved the evidence as to adultery. 
On these findings he arrived at the con¬ 
clusion that the respondent was not 
impotent at the time of her marriage, 
that there was no fraud and that she 
had not committed adultery. 

Ho, therefore, dismissed the suit. In 
the appeal the learned counsel repre¬ 
senting the petitioner lias not pressed 
the case in respect of adultery and 1 
state shortly that the evidence does nob 
justify any conclusion that the respon¬ 
dent Ruth Wylie had over committed 
adultery. I accept the learned Judge’s 
conclusions on the other two points as 
to absence of fraud and as to the fact 
that the respondent was not impotent 
at the time of her marriage. But 1 go 
further. On the evidence I find that 
there is no justification for the conclu¬ 
sion that Ruth Wylie was suffering from 
venereal disease. The evidence upon 
this point is that of her husband, his 
mother, a Sub-Assistant Surgeon called 
Padum Singh and a man called Amir 
Ali who lots out tents on hire but who 
deposes that he is an expert in the 
treatment of syphillis, gonorrhea and 
cancer, he having acquired his know¬ 
ledge in the euro of these diseases from 
verbal instructions given him by his 
diseased father. The evidence of the 
petitioner and his mother may he rejec¬ 
ted at once. The learned Judge did nob 
believe them and rightly did not believe 
them. The evidence of Dr. Padum 
Singh is certainly to the effect that in 
his opinion Ruth Wylie was suffering 
from venereal disease. The following 
facts are, however, important in this 
connexion. 

As far as can ho gathered Dr. Padum 
Singh, who has only taken the lesser 
qualifications which is granted by the 
Agra Medical School for subordinates 
does not assert that ho has any special 
knowledge in women’s diseases and ho 
arrived at his confident conclusion that 
Ruth Wylie was suffering from venereal 
disease without examining her. Ho 
said that ho was convinced th it the girl 
must have veneral disease because she 
told him that she thought she had a 
soro (which ho did not see) that she had 
a rash and that sho had pain in men¬ 
struation. I do not lay claim to great 
knowledge as to such sympt >ms hut it is 
clear to mo that tho statement that a 
girl has a sore does not carry a medical 
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man very far unless he has seen the 
sore. As to the pain in menstruation 
and a rash both these symptoms may be 
caused from many other causes than ven¬ 
ereal disease. The evidence of the hirer 
of tents cannot really hardly be taken 
seriously and it would be worthless, 
even if believed. Thus if this evidence 
stood un re but bed there would in my 
opinion be no justification for tho find¬ 
ing that Ruth Wylie had ever had 
veneral disease. I$ut it does nob stand 
u n re but ted. 

It is rebutted and strongly rebutted 
by the evidence of a Lady Specialist 
Dr. Lowther who was in charge of 
Gynaecological Department of King 
George’s Medical Hospital. Dr. Low¬ 
ther had Ruth Wylie under her charge 
as in-patient for nearly a month. She 
examined her. She found that she was 
suffering not from syphilis hub from 
chronic vaginitis, that is to say, inflam¬ 
mation of the vagina and also from cer¬ 
vicitis which I understand to bo tho in¬ 
flammation of cervix a portion of a 
woman’s internal generative organs. 
She had a discharge. The disease was 
chronic. The disease might have been 
communicated by a man or it might not 
have been. An examination of her 
blood did not show that she had 
syphilis. 

In those circumstances I arrive at the 
conclusiou that it is not proved that 
tho girl had vonereal c.isease, so thej 
case there failed in limine. I, however, 
do not accept the view that the exis¬ 
tence of veneroal disease in a woman! 
constitutes impotence within tho mean-^ 
ing of S. 19. 1 have boen referred to a 

decision of a Bench of tho Calcutta 
High Court in Birendra Kumar Biswas 
v. Hemalta Biswas (l) hut I cannot ac¬ 
cept this decision as authoritative. 
With the greatest respect to tho learned 
Judges who decided it I find that they 
have laid down much which is not 
authorized by tho law of England or 
the law of India. 1 say the law of 
England advisedlv as our matrimonial 
practice under tho Divorco Act is 
based upon tho matrimonial practice 
in England. There is no authority in 
English law for the proposition that a 
woman, who is suffering from veneioai 
d'soaso, is consi dered to he intpotont 

(I, A. 1. R- t 21 Cal. 45 J=ie Cal. ‘2SJ. 
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within the moaning of that word in 
English law. 

The learned Judges who decided that 
case based their decision upon various 
* decisions of Courts in America. I do 
not consider that there is anything of 
value likely to be derived from the dis¬ 
cussion of American decisions under the 
numerous divorce laws which exist in 
the United States as both the law and 
the methods of applying the law there 
differ so very greatly from English law 
and English practice. I, therefore, 
would dismiss this appeal with costs. 

Wazir Hasan, J.—I propose to say a 
few words on the petitioner’s case as to 
whether the respondent was impotent 
at the time of the marriage within the 
meaning of sub-S. (1), S. 19, Divorce 
Act, 1869. The petitioner was married 
to the respondent on 9th July 1928, and 
on 24th October of the same year the 
latter was admitted into King Georgo’s 
Medical College, Ladies Ward, for treat¬ 
ment. The only reliable evidence on 
this part of the case is Dr. Miss Low- 
thor to which reference has been made 
by the learned Chief Judge in his judg¬ 
ment just now delivered. Dr. Lowther 
says : 

“ She (that is, the respondent) was suffering 
from vaginitis and ccrvoctis. Hoi blood was 
tested for syphilis and the test was negative. 
She was suffering from a woman’s disease but 
not in my opinion syphilis. The blood tost 
was nogativo: so it is possible that she may 
havo been suffering from syphilis but that was 
not my opinion. The diseaso was clironio 

. She was discharged cured. 

Cure merely means that the symptoms she had 

been suffering from had been removed. 

The two diseases from which tho girl was 
suffering may bo tho rosult of venoroal disease. 
All these diseases aro to some extent venereal 
diseases.’* 

To my mind on tho evidence quoted 
above it is impossible to hold that tho 
petitioner has succeeded in proving the 
case which the law requires him to 
prove, that is, th*t the respondent was 
impotent at tho time of the marriage. 
A question of law may arise which will 
havo to bo decided on a future occasion 
as to whether, when a wife suffers from 
a disease which might or might not be 
venereal and tho husband has reason¬ 
able and well founded apprehension of 
infection in case ho has sexual inter¬ 
course with such a wife, in those cir¬ 
cumstances the Court would be justified 
to record a finding that the wife was 


impotent. I agree in the order that the 
appeal be dismissed with costs. 

R.M./r.k. Appeal dismissed . 

A. I. R. 1930 Oudh 85 

Wazir Hasan and Srivastava, JJ. 

Muneshwarendra Nath and others - ' 
Defendants 4-6—Appellants.* 

v. 

Ram Din and others —Defendants 1-3 
—Respondents. 

First Appeal No. 34 of 1929, Decided 
on 6th December 1929, from decree of 
Sub-Judge, Ilardoi, D/- 19th Decem¬ 
ber 1928. 

Hindu Law—Debt—Father—Debt incurred 
on personal concern — Debt not binding on 
sons, 

Tho mortgage created on joint property to 
meat tho debt incurred by tho father of a joiut 
Hindu family, not for tho purposes of tho 
“joint family business,” but for a business 
started and continued as his own and personal 
concern, does not bind his minor sons : A.l.R. 
19*22 P. C. 237, 6 3/. I. A. 393 and A. I. R. 

1917 P. C. 33, Rtl. on. ; A. I. R. 1927 P. C. 
121 ; A. I. R. 1928 All. 403; A. I. R. 1929 Bom. 
251; A. I. R. 1922 Mad. 236 and A. I. R. 1929 
Pat. 422, Rtf, [P 88 G 1] 

Ali Zaliecr, Radlia Krishna liar - 
govind Daijal and Raghuhar Dayal 
Bajpai —for Appellant. 

M. Wasim and Khaliquzzaman — for 
Bospondent 1. 

Srivastava, J. —This is an appeal by 
three defendants in a suit from the 
decree of the Subordinate Judge of 
Hardoi dated 19th December 1928. 

Lokeshwar Indar Nath, defendant 1, 
borrowed from the plaintiff, Bamdin, a 
sum of Bs. 4,000 on 15th May 1922 and 
charged a certain share in the village of 
Urli, pargana Sana Shumali, in the 
District of Hardoi, as security for its 
repayment. Tho mortgage carried in¬ 
terest at the rate of 1 per cent per men¬ 
sem and was evidenced by a deed of 
that date executed by Lokeshwar Indar 
Nath. Tho mortgagor agreed to repay 
tho mortgago money within four years. 
The suit, out of which this appeal arises, 
was instituted for the purpose of reco¬ 
vering the mortgago money duo on the 
deed just now mentioned by sale of tho 
mortgaged property. 

There were several defendants to the 
suit but wo aro concerned in tho presont 
appeal with only three of them, Mune- 
shwar Indar Nath, Sureshwar Indar 
Nath and Jaideo Singh, Tho first two 
mentioned are the sons of the mortgagor 
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and Jaideo Singh is the son of Ilamiman 
Sing!], brother of Lokeshwar Indar Nath. 
1 lie defence raised by these defendants 
is that the property charged for the re- 
pa\ merit 01 the borrowed money was 
not liable for the reason that it was 
joint family property and that the debt 
was incurred by Lokeshwar Indar Nath 
without any legal necessity. There was 
some controversy between the parties in 
the trial Court on the question as to 
\\ hether on the date of the mortgage in 
suit Lokeshwar Indar Nath and his sons 
on one side and Hanuimn Porshad and 
his sons on the other constituted one 
joint Hindu family or two different 
branches of the same family. The trial 
Court lias held that the two brothers 
with their respective issues had sepa¬ 
rated before the mortgage in suit. The 
finding was not accepted before us by 
the learned counsel who argued the ap¬ 
peal on behalf of the appellants but 
we hold that the finding is correct on 
merits. 

There was one more matter in con¬ 
troversy between the parties in the trial 
Court and it was on the question as to 

^ 11^ g sons of Lokeshwar 

Indar Nath was born before the mort¬ 
gage in suit was executed. The plain¬ 
tiff s case was that there wore no sons 
of Lokeshwar Indar Nath in existence 
on that date. The trial Court on this 
question has found that there were two 
sons of Lokeshwar Indar Nath in exis¬ 
tence on that date. One of them had 
died and the other is defendant 4, Mu- 
neshawar Indar Nath one of the ap¬ 
pellants before us. At the hearing of 
the appeal in this Court the learned 
counsel for the plaintiff accepted this 
finding. This controversy must there¬ 
fore, also be taken to have been set 
at rest. 

The situation on the findings recorded 
above is, therefore, this that on the dato 
of mortgage in suit Lokeshwar Indar 
Nath and bis two sons, Muneshwar 
Indar Nath and one since dead, both 
minors, constituted a joint Hindu family 
and that the zamindari share, which 
was hypothecated by Lokeshwar Indar 
Nath as a security for tho repayment 
oft ho loan of Rs. 4,000 was ancestral 
joint family property. Tho validity of 
tho defence that the money, for which 
the suit has been laid was borrowed 
without any legal necessity is, therefore 


tho main question in tho case. Tho 
L ai iu (i Suboidinate Judge has answered 
tins question against tho defendants. 
His answer is challenged in appeal be¬ 
fore us. The facts on which this defence 
lests are agreed to upto a certain extent. 
It is agreed that tho sum of Rs. 4,000 
was borrowed by Lokeshwar Indar Nath 
for the purpose of opening a new cloth 
shop. It is also agreed that there was 
no ancestial business of this nature in 
the family. The serious eontroversey 
in i ospect of this part of tho case bet¬ 
ween the parties is as to tho exact time 
when tho business in cloth was com¬ 
menced by Lokeshwar Indar Nath. Hav- 
ing regard to certain pieces of oral tes¬ 
timony, which is not in our opinion 
definite, tho loarned Subordinate Judge 
thinks that Lokeshwar Indar Nath star¬ 
ted dealing in cloth at a very early age 
probably when he was only 10 or 11 
years old and the loan incurred under 
tho mortgage in suit was incurred for 
the purpose of extending the same busi¬ 
ness. On these premises alone the 
learned Subordinate Judge holds as a 
proposition of law that a mortgage is 
binding on the sons of Lokeshwar Indar 
Nath. Having regard to the view which 
we have formed on the question in dis¬ 
pute between the parties it is not neces¬ 
sary for us to examine the evidence with 
any exaggerated scrutiny. We are of 
opinion that the true view of tho facts 
as disclosed by trustworthy evidence is 
that Lokeshwar Indar Nath started this 
business of dealing in cloth after he had 
separated with his sons from his bro¬ 
ther, Hanuman Parasad, and that the 
business began with the opening of tho 
shop for which purposes he borrowed the 
money in suit-. This view of facts is 
supported by documentary evidence on 
which the plaintiff himself relies. It is 
further supported by tho rocitals in tho 
deed of mortgage of 15th May 1922. It 
is also supported by the plaintiff’s plead¬ 
ings in the case. To this state of facts 
therefore, wo have to apply the law. 

Wo arc prepared to assume without 
deciding the argument advanced by tho 
learned counsel for tho plaintiff that 
Lokeshwar Indar Nath initiated tho 
business in dealing with cloth while he 
and his brother, Hanuman Prasad, and 
their descendants constituted a joint 
Hindu family. In advancing this argu¬ 
ment tho learned counsel very rightly 
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did not claim that Hanuman Prasad in 
any manner participated in this busi¬ 
ness or accepted it as a family concern. 

The position on facts therefore is this: 
Lokeshwar Indar Nath, who was a mem¬ 
ber of a joint Hindu family consisting 
of his brother, Hanuman Prasad, him¬ 
self and of their descendants, started 
the business in cloth on his own account 
without the concurrence of the other 
members of the family ; some of them 
being minors were incompetent to ac¬ 
cord consent, or he had started or con¬ 
tinued the same business after ho had 
separated from his brother, Hanuman 
Prasad and alienated the ancestral joint 
family property of his and his sons for 
the purpose of investing money in that 
business. We have already said that 
Lokeshwar Indar Nath’s sons are 
still minors. They could not therefore 
give their consent either to the com¬ 
mencement or to the continuance of tho 
business. 

Having determined the facts as stated 
above, it now remains to consider the 
rights of tho plaintiff and of the defend¬ 
ants appellants, minor sons of Lokesh- 
war Indar Nath. In the leading case 
of Hanooman Pershad Pandcy v. A It. 
Babooec Munraj Koonuaree (L) their 
Lordships of the Judicial Committee 
stated the general principle in tho fol¬ 
lowing words : 

“ The power of tho manager for an infant 
heir to charge an estate not his own, is under 
tho Hindu Law, a limited and qualified power. 
It can only be exercised rightly in a caso of 

neod, or for tho benefit of the ostato. 

Tho actual pressuro on tho estato, the danger 
to bo averted or tho banefit to bo conferred 
upon it, in tho particular instance, is the thing 
to bo regarded ’* 

It is agreed that the case before us is 

not a case of need. The only question 

therefore is as to whether tho mortgage 

in question was for the benefit of the 

estate. That it might have been so had 

tho business been ancestral and devolved 

upon the survivors with the ancestral 

estate or had it been undertaken with 

tho concurrence of tho entiro body of 

tho family need not bo decided. That 

aspect of tho question does not arise in 

tho present case and if it does not arise 

we can find no circumstance which can 

be construed to justify tho’viow that tho 

mortgage in question was made in order 

to benefit the estate. The phrase “hene- 

“<1) f 1854-57J G M. L A. 393 = 18 W. R. 81 = 
2 Suthor 29=1 Sar. 552 (P.C.). 
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fit to the ostato” was considered in the 
case of Palaniappa Che tty v. Dei vast- 
Jcamojiy Pandara Sannadhi (2) by their 
Lordships of tho Judicial Committee. 
After noting and analysing several 
previous decisions of the Committee 
Lord Atkinson said : 

“No indication is to be found in any of 
thorn as to what is, in this connexion, the 
precise nature of tho things to be included 
under tho description, “ benefit to the estate. , 

It is impossible, their Lordships think, to give 
a precise definition of it applicable to nil cases a 
and they do not attempt to do so. Tho pre¬ 
servation, however, of tho estate from extinc¬ 
tion, tho defence against hostile liMgation 
affecting it, the protection of it or portions from 
injury or deterioration by inundation, these 
and 9 uch like things would obviously be bene¬ 
fits The difficulty is to draw the line as to 
what are, in this connexion, to be taken as 
benefits and what not. ’’ , 

True, tho passage quoted above does 
not prescribe an exhaustive definition 
of things to bo included under the des¬ 
cription * benefit to tho estate, but 
clearly so far as it goes the case be foie 
us does not fall within it. The moit- 
gage was not made for the preservation 
of the estate from extinction, for tho 
defence against hostile litigation affect¬ 
ing the family estate, for the protection 
of it or portions from injury or any 
deterioration whatsoever. The family 
is a family of Hindu zamindais main¬ 
taining itself solely by the income of 
the* zamindari property which, accoid- 
ing to the evidence on tho record, am¬ 
ounted to nearly Rs. 1,200 a year as the, 
share of Lokeshwar Indar Natii and it. 
was a small family consisting of Lokesh¬ 
war Indar Nath and his two sons, one 
of whom was about two years and foui 
months old (since dead) and the other 
about 25 days old on tho date of the 
mortgage in suit and the wife of Lokesh¬ 
war Indar Nath. There is no evidence 
on tho record to suggost that Lokeshwar 
Indar Nath was put to any strain as to 
tho means of tho family subsistence and 
therefore ho entered into tho cloth 
business for tho purpose of augmenting 
them. In the case of Niaviat Rcii v. 
Din Dayal (3) their Lordships of tho 
Judicial Committee hold that : 

“ Where there is a joint family business, tho 
manager lias authority to raiso money not 
only for tho payment of debt, but also for the 
purposo of carrying on the business. '* 

(2) A. I. R. 1^17 P. C. 33=40 Mad. 709 = 44 
I. A. 147 (P.0.1. 

(3) A. I. R. 1927 P. C. 121=8 Lab. 597 = 
54 I. A. 211 (P. C.). 
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| This wiow of law is inapplicable to 
tbo present case for the simple reason 
that the business was not a “ joint 
family business " but it was started and 
continued by Lokeshwar Indar Nath as 
bis own and personal concern. It might 
bo that when the business first com- 
jinenced bokeshwar Indar Nath had 

drawn to some extent on the family 
jpuise but that could not mako the busi¬ 
ness a business of the joint family in the 
ciicu instances of this case. Jb seems to 
us that the decision of their Lordships 
of the Judicial Committee in the case of 
Sanyasi Charan Mandal v. Krish nadhon 
Banerjt (4) is decisive on the point 
under consideration. In that case it 
was found as a matter of fact that the 
money in suit was borrowed exclusively 
lor the purposes of a particular business 
and that this business was neither an- 
central nor the extension of the ances- 

tral business. Their 'Lordships obser- 
v ed: 
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gaged property he was entitled to a per¬ 
sonal decree against the borrower 
Lokeshwar Indar Nath. We are of opi¬ 
nion that the contention must be allow¬ 
ed There is no bar of limitation to 
such a decree and the deed of mortgage 
of loth May 1922 clearly contains per¬ 
sonal covenant on the part of Lokeshwar 
lndai Nath to repay the loan. 

Wo accordingly allow this appeal, set 
aside the decree of the lower Court and 
< imdins the plain till s suit as against the 
appellants, Muneshwar Indar Nath, 
Sin e^hwar Indar Nath and Jaideo Singh, 
wif li costs in both Courts, but we grant 
a decree in favour of the plaintiff 
against Lokeshwar Indar Nath personal¬ 
ly for the sum of money claimed in the 
plaint with costs in both Courts. Tho 
other defendants will hear their own 
costs in both Courts and shall not pay 
any costs to tho plaintiff. 

V.s./r.k. Appeal allowed . 


Thesa findings must now bo deemed con* 
elusive, and this strikes at the very root of tho 
case made by the plaintiffs in the* first Court. 
Tne distinction between an ancestral business 
and one started like the present after the death 
of the ancestor as a source of partnership re¬ 
lations is patent. In one case these relations 
result 1>\ operation of law from a succession 
oil the death of an ancestor to an established 
business with its benefits and its obligations. 
In the other they rest ultimately on con¬ 
tractual arrangement between tho parties. 
1 he inability of a karta to impose on a minor 
coparcener tho risks and liabilities of a now 
business started by himsolf, is fully discussed 
by both Courts, and their Lordships agreeing 
with the conclusion at which they have arri- 
\od on this point, do not d *ein it necessary to 

enter in a further discussion of this aspect of 
tho case. *' 


Tho learned counsel for tho appellants 
also cited tho following cases in support 
of the appeal; Inspector Singh v. Kharak 
Singh (0) Iiagho v. Zaga Ehoba (6); T. 
Iammireddi v. T. Gangireddi (7) and 
Bisivanath Singh v. Kayestha Trading 
and Banking Corporation Ltd., (8) Tho 
view, which wo have taken in tho pre¬ 
sent case, is consistent with the view 


adopted in tho case just now mentioned. 

The learned counsel for tho plaintitY- 
lospondent contended that in caso it 


was hold that tho plaintiff was not c 

titled to a decree for sale of the mo 

L) A. I. K. 102 2 P. C. 237 = 19 Cal. 5G0 = 
I. A 109 (P. C.). 

ir! a* t’ 1928 AI1 * 403—50 All. 770. 

7i a* A**, 1029 Born * 251=53 Bom. 410. 

ft! a o’ 1922 Mad * 235=45 Mad. 281. 

A. I. R. 1029 Pat. 429=8 Pat. 450. 
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Stuart, C. J., and Srivastava, J. 

In da r —Defendant—Appellant. 

v. 

Ragliuhir Singh and others —Plain- 
tills and Defendants — Respondents. 

Second Appeal No. 126 of 1929, Deci¬ 
ded on 6th November 1929, from decree 
of Sub-Judge, Partabgarh, D/- 8th Janu¬ 
ary 1929. 

Tr ansfer of Property Act, Ss. 3 and 6 (e)— 
Cla im for interest by way of damages is not 
actionable claim but is mere right to sue 
which cannot be transferred. 

A claim for interest by wav of damages under 
S. 73, Contract Act, cannot be considered to 
be an actionable claim as defined in S. 3, as 
tho interest cannot be considered to bo a 

debt,” nor can it bo regarded as any “ bene¬ 
ficial interest in moveable property.” It can 
th oreforo bo regarded only as a right to sue and 
as such cannot bo transferred. [P S'J C 1] 

S. C. Das — for Appellant. 

IT. Hussain —for Respondents 1 to 3. 

11. D. Chandra — for Respondents 4 
and 5. 

Judgment. — This is a second appeal 
against tho decision of the Subordinate 
Judge of Partabgarh who affirmed tho 
decision passed by tho MunsitT of tho 
same place. 

Tho facts aro these : 

On 16th June 1926 defendants 2 and 3 
executed a deed of further charge in 
favour of defendant 1 for Rs. 4 000. 
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Es. 1,000 out of the mortgage money 
was left in tho hands of the mortgagee 
to bo paid by him whenever he was re¬ 
quired by the mortgagors to do so. It 
has been found by both the Courts be¬ 
low that on 20th June 1926 defen¬ 
dants 2 and 3 made a demand for pay¬ 
ment of this amount but the money was 
not paid. Subsequently tho plaintiffs 
realized Es. 377-12-0 from defendant 1 in 
execution of a decree which they had 
obtained against defendant 2. On 2Lst 
May 1928 defendants 2 and 3 sold to 
the plaintiffs their right to realize tho 
unpaid balance amounting to Es. 622-4-0 
together with a sum of Es. 473-4-0 
•claimed to bo payable as interest by way 
of damages at tho rate of 2 per cent, per 
mensem. On 2nd July 1928 tho plain¬ 
tiffs instituted tho suit which has given 
rise to the present appeal, on the basis 
of the above mentioned deed of assign¬ 
ment. It has boon docroed by both tho 
Courts below. 

The defendant appellant does not 
in this appeal contest his liability for 
the amount of Es. 622-4-0 the balance 
of tho mortgage money which still re¬ 
mains unpaid. The only point which he 
Iras pressed in this appeal is as regards 
his liability for tho amount of interest 
•claimed by way of damages. Tho con¬ 
tention is that tho claim for interest 
-could not he transferred and tho plain¬ 
tiffs could not enforce payment of it 
under the deed of assignment made in 
their favour. Wo are of opinion that 
tho contention is corroct and must suc¬ 
ceed. Tho defendant appellant was 
under no contractual liability for tho 
payment of the interest in question nor 
can it be said to be payable under the 
provisions of tho Interest Act. Tho 
interest, therefore, can he claimed only 
hy way of damages under S. 73, Contract 
Act. Tho question is whether such a 
claim is an actionable claim within the 
meaning of tho definition given in S. 3, 
T. P. Act, or whether it is a mere right 
to sue within tho terms of Cl. (o), S. 9, 
T. P. Act. Wo have no doubt that the 
interest in question cannot bo considered 
to be a ‘ debt ’ nor can it bo regarded as 
any “ beneficial interest in movoablo 
property." It follows that it cannot bo 
considered to be an actionable claim as 
defined in S. 3, T. P. Act. It can there¬ 
fore be rogarded only as a right to sue 
and as such it could not be transferred. 


v. Mt. Jasoda 

"We, therefore, allow tho appeal to the 
extent of Es. 473-4-0 claimed for inte¬ 
rest. The rest of tho decree of the 
lower Court will stand. The appellant 
will receive proportionate costs in all 
the three Courts. 

R.M./R.K. Order accordingly . 
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Wazir Hasan and Srivastava, JJ. 

Ram Charan —Defendant—Appellant. 

v. 

Mt. Jascda —Plaintiff — Respondent. 

First Appeal No. 49 of 1929, Decided 
on 13th December 1929, from order of 
Sub-Judge, Hardoi, D/- 20th February 
1929. 

(a) Civil P. C., Sch. 2, Para. 13 — Court 
can make order as to costs in absence of any 
provision in award regarding costs. 

In tho absence of any provision in tho award 
in tho matter of costs it is op?n to tho Court 
seised of tho proceedings to make an order as to 
costs under para. 13. [P 8J 0 2] 

(b) Civil P. C., Sch. 2, Para. 17 — Oudh 
Civil Rules of 1929, R. 289 (6) — Proceedings 
subsequent to 'award — Only onc-fourth of 
pleader’s fee in case of suits decided on 
merits can be charged. 

Proceedings before an arbitrator and proceed¬ 
ings subsequent to the award are all proceed¬ 
ings in the matter of an application made by a 
party under para. 17, Sch. 2, and according to 
R. 2*8) (0) only onc-fourth of tho feo payablo to 
pleaders in tli3 case of suits decided on merits 
on contest can be taxed. [P 90 C 1] 

Ram Bharosey Lai —for Appellant. 

K. N. Tandon —for Respondent. 

Judgment. —This appeal arises out of 

certain arbitration proceedings which 

ended in an award against the appellant. 

The award made no provision as to tho 

costs of the proceedings. Tho appellant 

raised several objections to the award 

but they were all decided against him 

and in tho matter of costs tho Court 

made the following order : 

“Tho plaijititf will got his costs from tho de¬ 
fendant who shall pay tho plaintiffs’ costs and 
boar his own costs.” 

It is against this order that tho pre¬ 
sent appeal has been preferred. 

On behalf of the appellant tho learned 
advocate argued that as the award made 
no provision as to costs, the Court could 
have made no order in respect thereof. 
Wo are unable to accept tho argument.I 
lb seems to us that in the absence of any 
provision in the award in the matter of 
costs, it was opon to the Court seised ol 
the proceedings to make an order as to 
costs under para. 13, Sch. 2, Civil P. C. 
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The next argument arose as to the 
scale ol fee payable to the pleader of the 
respondent in such proceedings. In the 
decree framed on the basis of the award 
such fee is taxed against the appellant 
and in favour of the respondent as if it 
were a case of a suit decided on the 
merits after contest. We think that this 
should not have been done. The pro¬ 
ceedings before the arbitrators and the 
proceedings subsequent to the award 
were all proceedings in the matter of the 
application made by the respondent 
under para. L7, Sch. 2, Civil P. C., and 
therefore according to stib-R. 0, R. 289, 
Oudh C ivil Rules ot 1929,only one-fourth 
ol the tee payable in the ease of suits 
decided on the merits after contest, 
could he taxed against the appellant and 
in favour of the respondent. 

Accordingly we direct that the decree 
prepared in the Court below shall bo 
amended as just now indicated in the 
matter of the pleader’s fee. 

We make no order as to costs in this 
Court. 

R.M./R.K. Order accordingly . 
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PC LEAN AND SRIVASTAVA, J-T, 

Mohammad Sharif Khan and another 
— PI a i n t i iTs — Appellants. 

v. 

Achhaibar Du hey and another —Defen¬ 
dants—Respondents. 

First Appeal No 5 of 1929, Decided on 
30th October 1929, from decree of Sub- 
Judge, Gonda, D/- 24th September 1928. 

(a) Oudh Laws Act, S. 9 (2) — Pre emptor 
claiming preferential right under S. 9 (2) — 
Onus lie* upon him to prove that he is co- 
sharer. 

If tho pre-emptor claims a preferential ri.’hfc 
under S. 9, C-1. f‘2), the onus lies upon him to 
establish that there is an under-proprietary 
in a ha 1 of which iio is a cosharer. [P 91 C 2] 

(b) Oudh Law* Act, S. 9 (3) Sale of 

under* proprietary interest in village to 
superior proprietor -— Pre emption claimed 
by under*proprietor—Both vendee and pre- 
emptor being members of village com¬ 
munity can claim equally. 

Where in the case of a sale of an nndor- 
proprietary intoro»t in the village th re is com¬ 
petition between the vendee who is a superior 
proprietor and a pro-omptor who holds under- 
proprictiry rights, tho pro-omptor and tho 
vendee aro both members of the village com¬ 
munity and aro equally entitled to claim the 
property under S. 9(3): 9 O.C. 271 and A.I./i. 
1927 Oudh 124. Rcl. on.: 5 O. C. 200. not Foil. 

[P 92 O 1] 


S. A T . Rot/ —for Appellants, 

Khali inrzaman and A/. WQisirn^iov 
Respondents. 

Sr i VAst iva, J. This is a first ap¬ 
peal arising out of a pre-emption suit. 
Ishtiaq Ali and Ashfaq Ali two under- 
pi oprietors in village Raj pur sold by a 
sale-deed dated 30th June 1927, the 
entire under-proprietary khata No. 4 of 
village Rajpur and a share in another 
khata in another village with which we 
are not concerned in this litigation, in 
favour of Achhaibar Dubey and Sheo 
Rim Dubey, defendants 1 and 2, for 
Rs. L1,500. The plaintiff Nawab Khan 
who holds under-proprietary rights in 
khata No. 5 of villago Rajpur instituted 
the suit which lias given rise to the 
present appeal claiming a preferential 
right of pre-emption. Ho also pleaded 
that the price entered in the sale deed 
was fictitious, the sale having actually 
been made for a sum of Rs. 8,500 only. 
He, therefore, asked for a decree in res¬ 
pect of khata No. 4 of Rajpur on pay¬ 
ment of a proportionate share of the 
price. Tho defendants vendees are 
admittedly cosharers in the superior 
proprietary right comprising the under- 
proprietary share sc Id. They denied 
that the plaintiff had any preferential 
right or that any portion of the sale 

consideration was fictitious. 

The learned Subordinate Judge lias- 
found that tho plaintiff can neither he 
considered to be a cosharer of a sub¬ 
division of tho tenure in which the pro¬ 
perty is comprised within the meaning 
of Cl. (t), S. 9, Oudh Daws Act, nor a- 
cosharer of tho mahal under Cl. (2) of 
that section. He hold that the plain¬ 
tiff as well as tho defendants vendee^ 
both were members of tho village com¬ 
munity under Cl. (3), S. 9, and as such 
had an equal right of pre-emption. Lots 
were drawn and tho plaintiff being un¬ 
successful in the drawing of lots, lus 
suit lias boon dismissed. On the ques¬ 
tion of tho price not being fixed in good 
faith, tho learned Subordinate Judge 
held that no portion of tho consideration 
was proved to ho fictitious. As rcgaids 
the comparative values of tho two items 
of property which formed the subject 
of tho sale-deed ho held that tho 
portionate value of LG annas of khata 
No. 4 of Rajpur which alono formed tho 
subject of pre-emption would, in case 
the plaintiff bo found entitled to a 
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decree, amount to Rs. 8,640. The 
learned counsel for the plaintiff-appel¬ 
lant has accepted the correctness of this 
linking before us. The only question 
urged by him in this appeal is that the 
plaintiff has a preferential right of pre¬ 
emption as against the defendants. He 
has conceded that as the plaintiff holds 
under-proprietary rights in khata No. 5 
whereas the property forming the sub¬ 
ject of pre-emption is khata No. 4, 
therefore, tho plaintiff cannot claim any 
right of pre-emption on the ground of 
his being a cosharer of tho sub-division 
of tho tenure in which the proporty is 
comprised within the meaning of Cl. (L), 
S. 9, Oudh Laws Act. His contention 
is that the plaintiff lias a preferential 
right under Cl. (2) as a cosharor of tho 
mahal and failing this under Cl. (3) as a 
member of tho village community. 

As regards tho first point, namely, tho 
application of Cl. (2), S. 9, tho argument 
is based upon two khewats Ex. 3 and 
Ex. 6. Ex. 3 is a copy of register No. 5 
under-proprietary khewat of village* 
Rajpur for 1307 F. This khewat shows 
that there are five khatas of which tho 
first one is rent-free and tho other four 
have rents assessed in rospect of each 
of them. At tho end there is a note to 
the effect that under an order passed by 
tho Settlement Deputy Collector, Rs. 87 
was entered as rent of khatas Nos. 2 to 
5. It may bo mentioned that this sum 
of Rs. 87 is the total amount of tho rents 
noted separately against each of the 
four khatas. Ex. 6 is tho under-pro¬ 
prietary khewat for the year 1335 F. 
This is practically^ the samo as Ex. 3 
except for the fact that tho note at the 
end of Ex. 3 does not find place in this 
khewat and that tho rents entered 
agaiast each khata aro slightly in excess 
of the rents entered in Ex. 3 and tho 
total of tho rents of tho four khatas 
amounts to Rs. 98-2-0 instead of Rs. 87. 
It has boon argued on bohalf of tho 
plaintiff that tho reference to tho sum 
of Rs. 87 as a lump rent in tho note en¬ 
tered at tho foot of Ex. 3 shows that all 
tho under-proprietors aro jointly' liable 
for paymont of tho entire rent. I am 
not prepared to accept this contention. 
Tho plaintiff in para. 3 of his plaint ad¬ 
mitted that there had boon a partition 
in tho village and that as a result of it 
tho under-proprietary lands had been 
divided into five khatas. 


They r never suggested in tho plead¬ 
ings that in spite of tho partition there 
was any joint liability amongst the 
under-proprietors for payment of rent. 
They' have not produced any copy of 
tho order of the settlement Court re¬ 
ferred to in the foot-note in Ex. 3. For 
anything wo know the Settlement De¬ 
puty' Collector may have fixed rents 
separately' for each of tho khatas as 
shown in tho body' of Ex. 3 and tho 
official responsible for the foot-note may 
have only put down the total of all the 
khatas. If the plaintiff* claimed a pre¬ 
ferential right under Cl. (2), the onus' 
lay upon him to establish that there 
was an under-proprietary mahal of 
which ho was a cosharer. The neces¬ 
sary' elements for tho purpose of making 
out the existence of a mahal are, as held 
in Sheoraj Kunwar v. Harihar Bakhsh 
Singh (I), the existence of a separate 
Record-of-Rights and tho joint liability' 
for rent. Tho plaintiff has absolutely' 
failed to prove that thero was any such 
joint liability. I, therefore, agreo with 
tho learned Subordinate Judge that the 
plaintiff has failed to prove the existence 
of any under-proprietary' mahal and 
cannot, therefore, claim any right as a 
cosharor of tho mahal under Cl. (2), 

S. 9. 

Next as regards tho plaintiff’s claim 
as a member ot tho village community'. 
The plaintiff’s argument is that the 
village community' should in each caso 
be determined by r reference to tho nature 
of the tenure which forms the subject 
of pre-emption. In other words the 
learned counsel for the plaintiff argues 
that if the property which forms the 
subject of pre-emption is an under-pro¬ 
priotary’ tenure then it is only' tho mem¬ 
bers of the under-proprietary body who 
can constitute members of tho village 
community' within tho meaning of Cl. 
(3) and similarly in the case of a pre¬ 
emption relating to a superior proprie¬ 
tary tenuro it is only tho body of supe¬ 
rior proprietors and not tho under-pro¬ 
prietors who can bo regarded as consti¬ 
tuting tho village community under 
Cl. (3) of that section. Reliance lias 
boon placed upon a decision of Mr. 
Young, Judicial Commissioner, in Aahra- 
funnissa v. Par hhn N a rain .f2). This 

- (1) [1010] 82 All. 351=7 1. U. 100=13 O. C. 

165=37 I. A. 124 (P.C.). 

(2) Select Caso No. 140. 
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ca^c no doubt supports the appellant’s 
< oir enbion. Mr. Young was of opinion 
t liat the Ouclh Luvs Act, makes a dis¬ 
tinction between the proprietary village 
community and the under-proprietary 
village community. The same view was 
taken by Mr. Spankio, Additional Judi¬ 
cial Commissioner in Drigbijae Singh 
v. Court of JUrtnLs, JR am no gar Instate 
{•0- Speaking for myself I think a good 
deal can be said in support of this view. 
One thing which appeals to me strongly 
in favour of it is that it does not make 
Cl. (4), S. 9, redundant. Put the matter 
is by no means free from difficulty. It 
is not easy to reconcile Cls. 3 and -4 or 
to construe them without making ono 
more or less overlap the other. I find 
it. therefore, difficult to put an inter¬ 
pretation upon this clause with any 
degree of confidence. Under the cir¬ 
cumstances I think J must follow the 


view which has held sway in this 
province for about the last 28 years. 
It will be enough to make a brief refer¬ 


ence to thecouise of decisions on this 
'point. 


In Dariltijac Singh v. Court of 
Tl ard s (3), Scott, J. C., disagreed with 
the opinion of Spankie, A. J. C., to 
which reference lias boon made above. 


The case was referred to the High Court 
of Judicature, N.W.P. and a Full Bench 
of the High Court consisting of Stanley, 
C. J., and Blair and Burkett, JJ., ag¬ 


U(Win Ahmed v. Munir Ahmed (5), my 
learned brother Raza, J., took the same 
view and held that in the case of the 
sale of an under-proprietary plot, a 
superior proprietor and a person holding 
other under-proprietary plots have both 
an equal right of pre-emption. 

The decisions referred to by me above 
fully support the view taken by the 
learned Subordinate Judge. I must, 
therefore, on the principle of stare deci¬ 
sis hold in agreement with the lower 
Court that the plaintiff and the vendees 
are both members of the village com¬ 
munity and have, therefore, an equal 
right under Cl. 3, S. 9. It follows that 
tiie lower Court was right in drawing 
lots between them. The appeal, therefore, 
fails and I would dismiss it with costs. 

Pullan, J. —In this appeal the plain¬ 
tiff-appellant claims a right of pre-emp¬ 
tion over a proprietor in the village on 
the ground that he, the plaintiff-appel¬ 
lant, is an under-proprietor, and, in the 
first instance, lie attempted to show that 
lie came under Cl. (1), S. 9, Oudh Laws 
Act, as being a cosharer of the subdivi¬ 
sion of the tenure in which the property 
is comprised, but the Court below held 
that tho under-proprietary land in this 
villago had been divided by partition 
among the under-proprietors in the year 
1879 into separate khatas. The land 
in suit is in khata No. 4, and the plain¬ 
tiff-appellant is an under-proprietor in 


reed with tho opinion of Scott, J.C., and 
held that in the case of a sale of a pro¬ 
prietary mahal of a person holding an 
under-proprietary interest in a portion 
of tho mahal was entitled to pre-emption 
under Cl. (3), S. 9, as a member of the 
village community. This view has been 
consistently followed in this province 
ever since. In Baja AH Mahommcd 
Khan v. Bam Bit as (4), a Bench of 
of the late Court of the Judical Com¬ 
missioner of Oudh consisting of Messrs. 
Chamior and Griffin hold that whore 
in tho case of a sale of an under-pro¬ 
prietary interest in tho villago there 
was competition between the vendoo 
who hold under-propriotary rights and 
a plaintiff pre-emptor who was tho 
superior proprietor, tho plaintiff and tho 
vendee wore both members of tho vil¬ 
lago community and wore equally entit¬ 
l ed to claim tho property. In Masih 

V3> L1902] 5 O. C. 2G6. 

uy ri 9 c*>j o o. e. 271. 


khata 5. These khatas have a separate 
rent assessed to them and cannot ho 
held to bo separate sub-divisions of a 
single tenure, and in appeal tho learned 
counsel for tho plaintiff-appellant has 
not pressed this point. Ho has fallen 
back upon Cl. 2, S. 9, and argued that 
tho plaintiff-appellant and tho vendor 
are cosharers in ono mahal. 

It is not clear whether Cl. (2), S. 9, 
Oudh Laws Act, contemplates any mahal 
except a proprietary mahal but undoubt¬ 
edly the term “ under-proprietary 
mahal ” is recognized by tho Land Reve¬ 
nue Act, and I see no reason why an 
under-proprietor in an under-proprietary 
mahal cannot claim pre-emption in res¬ 
pect of a share of that under-proprio- 
tarv mahal under Cl. (2), S. 9, but the 
plaintiff-appellant in or<lor to succeed 
bad to prove that this land was situated 
in an under-proprietary mahal. In 1910 
their Lordships of th o Priv y Council 

(5) A. I. «. 1937 Oudh 124=1 Luck. 2 
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decided the case of Sneoraj Kuar v. 
Hari Har Bakhsh Singh (1), and they 
accepted the definition given by Cha¬ 
mier, J. C., of the term “ mahal,” and 
also presumably, of the term “ under¬ 
proprietary mahal.” This opinion ap¬ 
pears on : p. 356 of tho report, Mr. 
Chamier, said: 

" When thi Act speaks of an under-proprie¬ 
tary mahal it must, I think, mean a parcel or 
parcels of land separately ass 2 ssed to revenue, 
tho holder or holders of which is, or aro, liable 
for tho rent as a whole.*' 

Now in the present case the under¬ 
proprietary khatas are all contained in 
the shamilat patti of tho villago, they 
do not form a separate entity and they 
are not assessed to revenue. Even if 
the word “ revenue ” is used by Mr. 
Chamier, to mean rent, I cannot find 
that there is any assessment to rent of 
these under-proprietary holdings as a 
whole. On tho contrary each khata is 
separately a?sessed and tho mere fact 
that a total is given in tho revenue 
papers of the separate amounts due on 
each khata, does not render the holder 
or holders liable for tho rent as a whole. 
The rent of each khata is duo only from 
tho under-proprietors in that khata and 
not from the whole body of under-pro¬ 
prietors in the other khatas. Thus tho 
property in suit is not an under-proprie¬ 
tary mahal and the plaintiff-appellant 
cannot claim pre-emption under Cl. 2, 
S. 9. The lower Court decided that tho 
case falls under Cl. 3 which enacts 

that tho third class of pre-emptors 
are members of the villago community.” 
The vendee is a proprietor in tho villago 
and there is authority to tho effect, that 
as residence is not an essential qualifi¬ 
cation for membership of a villago com¬ 
munity all jnoprietors may be included 
in Cl. (3). 

It is-not necessary to consider that 
aspect of tho case in the present appeal, 
because tho plaintiff contended before 
tho lower Court that tho vendee was a 
member of tho villago community and, 
as such, came under Cl. (3). Ho, there¬ 
fore, conceded this point, and, as ho 
him8elf has failed to establish that ho 
has a right of pro-emption either under 
Cl. (l)or Cl. (2), it follows that ho also 
comes under Cl. (3), that lie and tho von- 
doo had equal rights of pre-emption, and 
that tho only course open to tho Court 
below was to decide then* respective 
claims by drawing lots. This is tho 
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course adopted by the lower Court and 

in my opinion this appeal should be 
dismissed. 

V.S/r.k. Appeal dismissed . 
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Stuart, C. J. and Srivastava, J. 

Badri Singh and anothet —Plaintiffs — 
Appellants, 

v. 

Ifazari Singh and others —Defendants 
—Respondents. 

Second Appeal No. 147 of 1929, Deci¬ 
ded on 27th November 1929, from decree 
of Third Addl. Dist. Judge, Lucknow* 
D/. 12th January 1929. 

(a) Transfer of Property Act, S. 53 — 
Preference given to one *et of creditors as 
against another set does not come under 

S. 53. 

Whore a transfer of property by F.alo deed 
amounts to nothing more than a preference 
given to one set of creditors as against another 
s:*t, such preference even if given in antici¬ 
pation of an attachment for which applicat.on 
was made two days before tho execution of tho 
sale deed, does not bring tho case within the 
provisions of S. 53 : A. I. R. 1915 PC. 115, 
Foil. [P 94 C 2] 

(b) Civil P. C., O. 34, R. 6—P roceedings 
under R. 6, are not governed by Transfer 
Pioperty Act, S. 52. 

A proceeding under O. 31, R. 6, Civil P. C.> 
is not a proceeding in which any right to im¬ 
movable property is directly and specifically 
in question, and therefore, S. 52, T. P. Act 
lias no application to such a proceeding: 4 Cal. 
402 (P. CDist. [P 95 Cl] 

Iiadha Krishna and Gaya Prasad 
Srivastava — for Appe 11 ants. 

K. P. Srivastava — for Respondents. 

Judgment. — This is a second ap¬ 
peal by the plaintiffs. It arises out of a. 
suit for a declaration that the property 
in suit is liable to attachment and sale 
in execution of the plaintiffs’ decree. 

It appears that one Jangbahadur- 
Singh had made a mortgage of some im¬ 
movable property belonging to him, in. 
favour of tho plaintiffs. The plaintiffs 
obtained a decree for sale on foot of their 
mortgago. When tho mortgaged pro¬ 
perty was sold in execution of tho decree 
on 20th July 1923, tho salo proceeds 
were insufficient to satisfy tho decree 
and so tho plaintiffs on the following 
day mado an application against the? 
legal representatives of Jangbahadur 
Singh who had died boforo this dato 
under O. 34, R. 6, Civil P. C. Simul." 
taneously with this tho plaintiffs also 
mado an application for attachment. 
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before judgment of the property in suit 
which formed part of the assets of Jang- 
bahadur Singh. Two days later, on 23rd 
July 1923, three of the legal represen¬ 
tatives of Jangbahadur Singh, viz., Dunia 
Singh, Ranjit Singh and Muthra Singh, 
executed two sale deeds in respect of the 
property in suit in favour of defendants l 
2, 4 to 0 and the husband of defen¬ 
dant 3. Bach of these sale deeds was for 
Rs. 3,000. The plaintiffs ultimately on 
15th December 1023 succeeded in getting 
a simple money decree for Rs. 4069-6-3 
against the assets of the decexsecl Jang¬ 
bahadur, under O. 34, R 6, Civil P. (J. 
In execution ot this decree the plaintiffs 
applied for salo of the property in suit. 
The vendees under the two sale deeds 
dated 23rd July 1923 tiled an objection 
under O. 21, R. 53, Civil P. C., alleging 
themselves to bo the owners of tho pio- 
perty in suit which the plaintiffs had 
attached before judgment. This objec¬ 
tion was allowed and the property was 
released from attachment. The plaintiffs 
accordingly instituted the present suit 
for a declaration that the property was 
liable to attachment and sale in execu¬ 
tion of their decree. 

The suit was decreed by the trial 
Court but on appeal the learned District 
Judo has reversed tho decision of the 
trial Court and dismissed the suit. 

Three points have been urged by the 
plaintiffs-appellants in support of this 
appeal. The first point is that S. 53, 
T. P. Act, applies to the case and tho 
sale deeds dated 23rd July 1923 should 
bo held to ho fraudulent and voidable 
at tho instance of tho plaintiffs-creditors. 
It is necessary to state a few facts in 
order to understand tho argument ad¬ 
dressed on this point. It appears that 
Jangbahadur Singh died leaving con¬ 
siderable property and a will in favour 
of one Shamsher Singh. Tho legal heirs 
of Jangbahadur Singh disputed tho will 
and a suit was instituted by three of 
these heirs, namely, Dunia Singh, Ranjit 
Singh and Muthra Singh impugning the 
will and claiming the property by right 
of inheritance. This suit was decided on 
the basis of a compromise which provi¬ 
ded that tho heirs of Jangbahadur should 
get tho property on payment of Rs. 7,300 
within a prescribed time to Shamsher 
Singh. Dunia Singh, Ranjit Singh and 
Muthra Singh wore unable to pay the 
money and so they borrowed it from 
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some of their friends who in their turn. 

raised the money by making mortgages 
of their own property. The money having 
thus been raised was paid* to Shamsher 
Singh and after the property had been 
recovered from Shamsher Singh, Dunia 
Singh, Ranjit Singh and Muthra Singh 
executed the two sale deeds in dispute 
in favour of the vendees who had raised 
the money and advanced it to them. 
The argument urged on behalf of the 
plaintiffs-appellants is that there is 
nothing to show that the mortgages 
which had been executed by the vendees 
defendants have actually been paid off 
and that in any case the position of these 
vendees defendants was not that of 
creditors. We do not think that the 
argument lias any substance. It is obvi¬ 
ous that the defendants did not advance 
money to Dunia Singh, Ranjit Singh and 
Muthra Singh as a free gift. It must 
under tlie circumstances he regarded as a 


loan and the position of the defendants 
was nothing more or less than that of 
creditors »n respect of this money. As 
regards the other point, namely, that it 
does not appear that the money has yet 
been paid to tho mortgagees from whom 
the defendants had raised tho money, it 
seems to us to be a matter of no conse¬ 
quence! The defendants have mortgaged 
their property and if they fail to make 
payments to their mortgagees those 
mortgagees will bo entitled to enforce 
payment against tho defendants pio- 
perfcy. 

Under these circumstances wo are 
in agreement with the lower appel¬ 
late Court that tho position of the defen¬ 
dants in relation to Dunia Singh, Ranjit 
Singh and Muthra Singh was that of 
creditors. This being so tho fact of 
Dunia Singh, Ranjit Singh and Muthia 
Singh having transferred thopiopoity in, 
suit to the defendants, amounts to 
nothing more than this, that they have 
^ivon preference to one set of creditors 
as against another set. Even assuming) 
that this preference was given in antici¬ 
pation of an attachment for which appli¬ 
cation had been made two days before 
tho 'execution of tho salo deed, tha j 
would not bring the caso within the 
provisions of S. 53, T. P. Act. In i usa 
har Sahn v. Hakim Lai (l). their Lord¬ 
ships of tho Ju dicial Committee hole 
A.TnVTOlS P. c. 115=13 Cal. 5*1-13 
I. A. 101 (P.C.). 
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that a transfer of property is not made 
with intent to defraud, defeat or delay 
creditors within the meaning of the 
Transfer of Property Act, 1882, S. 53, 
because its effect or object is to prefer 
one creditor to another, even if it is 
made with the intention to defeat an 
anticipated execution. What the section 
invalidates is a transfer which removes 
the whole, or a part, of the debtor’s pro¬ 
perty from the creditors as a body, to 
the benefit of the debtor. It is not sug¬ 
gested and there is no evidence to show 
that the property in suit still continues 
to belong to Dunia Singh, Baniit Singh 
and Muthra Singh. The sale deeds in 
question are therefore perfectly valid 
and the plaintiffs are not entitled to 
avoid them under S. 53, T. P. Act. 

The next contention urged is that the 
sale deeds in question are invalid under 
S. 52, T. P, Act, by reason of their 
having been made pendente lite. The lis 
set up is the proceedings under 0.34, 
B. 6, initiated by means of the appli¬ 
cation dated 2lst July 1923. S. 52 ap¬ 
plies to a contentious suit or proceeding 
in which any right to immovable pro¬ 
perty is directly and specifically in 
question. It is obvious that in this case 
there was no suit whether contentious 
or otherwise. All that we are concerned 
with is a proceeding under 0. 34, B. 6 
Civil P. C. The question therefore arises 
whether it was a proceeding in which 
any right to immovable property was 
directly and specifically in question. We 
are clearly of opinion that it was not 
such a proceeding. The decreo which 
was passed under O. 34, B. 6 was a 
simple money decree. It cannot be said 
ithat a j)roceeding under this rule is a 
'proceeding in which any right to im¬ 
movable property is directly and specifi- 
ca y in question. Belianco has been 

placed on a cloeision of their Lordships 
of the Judicial Committee in Bazar/et 
Hossem v. D joli Chand (2). In this case 
the suit which was brought by two 
defendants to sot aside a mukurrari was 
- sot up by the son of their deceased hus¬ 
band and for possession of the estato 
and foi a declaration that the dower 
claimed by them should bo paid out of 
the estate. This was clearly a case in 
which there was a contentious suit and 
the re fore an alienation made during the 

(2) [1879] 4 Cal. 402=5 T. A. 211=3 Sar. *353 
(P.C.J, 


pendency of the suit was held to be 
affected by the doctrine of lis pendens. 
The case is quite distinguishable and 
can afford no guidance in the present 
case in which the question arises with 
reference to a proceeding and not a suit. 
We must therefore overrule this conten¬ 
tion also. 

Lastly, it was argued that the plain¬ 
tiffs are at any rate entitled to execute 
their decree by attachment and sale of 
the shares of certain legal representatives 
of the deceased Jangbahadur other than 
Dunia Singh, Banjit Singh and Muthra 
Singh. Their names are Naga Singh, 
Lalta Singh and Sheonath Singh. 

These persons are no parties to the 
present suit. Wo do not, therefore, 
want to express any opinion as regards 
the right of the plaiutiffs in relation to 
any interest possessed by Naga Singh, 
Lala Singh and Sheonath Singh in the 
property in suit. If the plaintiffs have 
any claim to enforce their decree against 
them or their interest if any in the pro¬ 
perty in suit, they must seek an adjudi¬ 
cation of it in a separate suit or preoeed- 
ing. For the above reasons tlie appeal 
fails and is dismissed with costs. 

V.S./r. K. Appeal dismissed . 
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Stuart, C. J. and Srivastaya, J. 

Ram Bharosay Lal and another — 
Plaintiffs —Appellants. 

v. 

Jan\i Prasad and another —Defen¬ 
dants—Respondents. 

Second Appeal No. 204 of 1929, De¬ 
cided on 19th November 1929, from 
decree of Addl. Sub-Judge, Fyzabad, D/- 
6th April 1929. 

Evidence Act, S. 92 (1)—In case of mutual 
mistake either party can prove mistake 
in written contract—Specific Relief Act 

S. 31. 

Where a mortgage deed stipulates that Re. 1 
per month shall bo paid interest and the 
mortgagee contends that tho rato of interest 
agreed upon is Re. I per cent, per month, tho 
words “per cent.” having boon omitted from 
tho mortgage deed, through clerical mistake, 
it is a case of mutual mistake of tho parties and 
not one of patent ambiguity as contemplated 
by S. 93. Tho case is similar to ono in which 
a description of proporty intended to be con¬ 
voyed in a particular deed has been wrongly 
entered. Therefore tho combined effect of 
S. 92 11), Evidence Act, and S. *31, Specific 
Relief Act, is to ontifclo either party to the 
contract to protect his rights by proving tho 
mistake in tho written contract : 39 Mad. 


9G Oudh 


I\am Bharosay Lal v. Janki Prasad 
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302 an<1 A. I. i:. 1922 All. 

742, Dist. 


4 2, Kcl on ; 11 Cal. 
[P 9G C 1, 2] 


7/ J). Sinha — for Appellants. 

H. H. Chandra for Respondents. 


Judgment. This is a second appeal 
hy the plaint ill’s who have been unsuc¬ 
cessful in both the Courts below. The 
appeal arises out of a suit for redemp¬ 
tion in respect ot a mo rig ago deed dated 
14th February 1928 executed by one 
Rudr Pratab Singh in favour of the 
defendants respondents. The principal 
money secured hy this mortgage deed 
was Rs. 900. The only point in con¬ 
troversy between the parties in the 
present appeal is as regards the interest 
payable in respect, of tho mortgage 
money. Lho plain tilts' contention is 
that on a proper construction of tho 
terms of the mortgage deed, the mort¬ 
gagees are entitled only to a sum of 
Re. L per month a* interest in respect 
of the entire mortgage money. The 
defendants on the other hand contended 
that the agreement between the parties 
was that interest was payable at tho 
rate of Re. L per cent per month but by 
reason ot a clerical omission the words 
per cent” were left out from the deed. 
Both the Courts below have, on an 
examination of the evidence led by both 
parties, come to tho conclusion that tho 
rate of interest agreed upon was Re. I 
per cent per month and that it was 
duo to a clerical mistake that the 
words per cent” had been omitted 
from the mortgage deed. At tho face 
of it, it is absurd to think that Re. 1 
per month was tho interest agreed upon 
in respect of tho whole mortgage 

as it may, tho finding 
arrived at by the lower appellate Court 
is obviously a finding of fact which is 
bindi ng on us in second appeal. But 
it is contended that no evidence aliunde 
the mortgage deed was admissible to 
provo t!io intention of the parties or 
tho agreement between them. It has 
been argued that at best it is a case of 
i patent ambiguity and no evidence 
lean, therefore, bo admitted to clear it 
by reason of’ the provisions of S. 93, 
Evidence Act. Wo are not prepared 
to accede to this contention. We think 
it is a case of mutual mistake for which 
provision is to ho found in proviso, 
t, S. 92, Evidence Act. In principle, 
the case is similar to ono in which 
& description of tho property intend¬ 


ed to 1 e conveyed in a particular? 
deed has been wrongly entered. In 
linvjasami Ayy&ngar v. Souri Ayyangar 
(L) where there was ‘a mistake in the 
discription of the property sold, a 
Bench of the Madras High Court held 
that the combined effect of S. 92 Cl. (I), 
Evidence Act and S. 31, Specific Relief 
Act, is to entitle either party to a con¬ 
tract to protect his rights by proving a 
mistake in the written contract. Ahdur 
Jlalcim Khan v. Ham Gopal (2) is to thej 
same effect. We agree with the princi¬ 
ple laid down by their Lordships of 
the Madras and Allahabad High Courts; 
in the above cases and think that it 
applies to the present case. * 

The learned counsel for the plaintiffs 
appellants has relied upon a decision of 
the Calcutta High Court in Praiap Chan¬ 
dra Saha v. Mahomed Alt Sarhar (3). 
No roforence has been made in this case 
to prov. (l), S. 92, Evidence Act. Fur¬ 
ther the case seems to us to be distin¬ 
guishable. On the facts of that case 
the learned Judges were of opinion that 
as tho deed did nob provide whether 
tho interest was payable monthly or 
annually, the position was similar to a 
case in which there was a blank which 
wou Id give rise to a patent ambiguity 
which could not bo removed by any 
extraneous evidence. The language 
used in tho document before us is to the 
effect that interest was payable at the 
rate of Re. 1 per month. Tho point at 
issue between the parties is whether the 
interest at this rate is payable poi ceiu oi 
in respect of the entire mortgage monej . 

It does not seem to us possible to 
construe this clause as implying that 
the interest of Ro. I was chargeable in 
respect of tho entire amount because 
tho deed clearly refers to a rate of 
interest. It is not therefore a case of 
any patent ambiguity such as is con¬ 
templated by S. 93, Evidence Act. It 
is merely a case of a clerical omission 
of the amount in respect of which this 
rate of interest was chargeable duo to 
the mutual mistake of tho parties. \\ o 
are therefore in agreement with the 
Courts below that tho caso is co%eic 
by prov. (l), S. 92, Evidence Act. 


[ 1015 ] 30 Mad. 702=29 M. Jj. J. -2) 
I. C. 58S=(1915) M- W. N. 448. 

A. I. R. 1022 All. 42=44 All. -40. 
[1914] 41 Cal. .312=19 C. L. J. CG 
1. 0 443=18 0. W. N. 692. 
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The appeal fails and is dismissed with necessary for the proper understanding 
costs. and determination of the points which 

R.M./R.K. Appeal dismissed. require decision in the appeal. 
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Stuart, C. J., and Srivastava, J. 

Mehdi Ali and ethers — Plaintiffs— 
Appellants. 

v. 

Walayal Husain Khan and another 
—Defendants—Respond nts. 

Second Appeal No. 177 of 1929, Deci¬ 
ded on 9th December 1929, from decree 
of Addl. Sub*Judge, Lucknow, D/- 23id 
February 1929. 

(a) Civil P. C., O 34, R. I — Mortgagee 
should not ra : se controversy regarding title 
of third person. 

The inortgigoo plaintiff should not ordi¬ 
narily bo allow d, in Ihb suit based on tho 
mortgage to nise a controversy as rogar Is t.lio 
tiUe of a third person who is not conn c fc -ed 
with tho mortgage and claims a paramount 
title : 33 < al. 425 ; 40 All. *>H4 ; A.I. R. 1 »27 

P. C. 81 and A. 1. R. 192J Oudh 4G3. Re l on. 

[P Oil 0 2] 

(b) Civil P. C., S. 11, Expl. 4 —Party to 
mortgage suit in different capacity than 
mortgagor - Par am > jnt title not expressly 
in controversy— Plea of res judicata in 
respect of paramount title cannot be set up. 

The plea of rss judicata in respoct of a para¬ 
mount title cannot bo sot up against a person 
who happms to b) a party in a mortgig) suit 
in a different capicity uuless th > piramount 
title has bsen expressly the subject of contro¬ 
versy and ther j has bajn an actual decision in 
rospict of it : 33 Cal. 42^; 40 All. f>84 ; 

A. 1. R. 1 *20 P. C. 81 and A. I. R. 1 i‘2*» Oudh 
403, Rel. on. [p «.)9 C V] 

(c) Evidence Act, S. 101— Minor plaintiff 
must prove that he became major within 
three years of suit. 

It is the duty of the person bringing a suit 
and claiming exception uni r Limhttion Act, 
S. H to show that he a*>tained majority withiu 
throo years of tho institution of the suit. 

[P 10) C 1] 

# (d) Evidence Act, S. 35 —Entry in guar¬ 
dianship certificate is sufficient to prove 
age of persons. 

The entry in tho certificate of guardianship 
is Buthciiut eviJ jnc 3 to prove the ng > 0 f pirti- 
cular p Tflons ; A.l.R. |«»2G O i lh 9 nnd 
A. I. R. 112 » Ouih 134, Poll. [t> |03 C 1, 2] 

Gku'am Husnain Naqvi —fjr Appel- 
ants. 

Ghulam Hasan and Shahand.ah 
Husai c —for Re 4 pond cuts. 

Srivastava, J.—This is an appeal by 
tho plaintiffs who have been uisucces- 
ful in both tho lower C >urts. Tho facts 
of tho caso which have given riso to 
this appeal are lengthy and c implicated. 
Wo will state them so far as they arc 
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Ono Nawab Sultan Begum, the 
daughter of Muhammad Ali Shah, King 
o! Oudh, owned some house property 
which sho transferred by a sale deed 
dated 8th November 1865 in favour of 
her four sons Nawab Jafar Ali Khin, 
Quazim Ali Khan, Sadiq Ali Khan and 
Razi Ali Khan. She had also left two 
daugliters ono of whom, Zeenat Ara 
l rouglit a suit impugning tho sale deed 
and on 19th August 1895 obtained a 
decree against her four brothers for her 
one-tenth share. Nawab Jafar Ali Khan 
mortgaged bis four annas share in the 
said property. Tho mortgagee obtained 
a decree for sale on foot of the mort- 
g ige deed and l/5th of the materials of 
the houses was put to sale. Tho afore¬ 
said i/5th share of the materials was 
purchased by one Ali Jan Khan. On 
16th April 1901 Raza Ali Khan made a 
mortgige of his l/4th share in favour of 
Ahmad Husain. Four days later, on 
20th April L90L, Raza Ali Khan pur¬ 
chased from Ali Jan Khan his rights in 
tho 1/5bli of the materials which had 
been purchased by him. Subsequently 
Raza Ali Khan made two mortgages one 
on 21sb August 1901 in favour of his 
previous mortgagee Ahmad Husain for 
his l/4th share and l/5th of the mate¬ 
rials purchased by him and the other 
on 28th September 1901 in favour of 
Wilayat Husain defendant 1 in respect 
of a 3/ 1th share in the house property. 
Jt is not easy to say how he abrogated 
to himself the ownership of the 3/4th 
share hut it appears to have included 
his l/4th share, the l/4th share of 
Qizim Ali Khan which he said he was 
going to purchase and l/5th share in 
the m iterials which ho had acquired 
from Ali Jan. R iza Ali Khan died on 
2Lst September 1907. 

On tho day following his death 
Wilayat Husain instituted a suit for 
salo on the basis of his mortgagee deed 
dated 28th September 1901, against tho 
heirs of Riza Ali Khan. One of tho 
heirs impleaded in tho suit was Jafar 
Ali Khan the brother of R iza Ali Khan. 
Jafar Ali Khan did not appear to defend 
the suit and it was decide 1 against him 
ex parte. The other heirs of Raza Ali 
Khan made a compromise with Wilayat 
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Ilusain and ultimately on 13th January 
190-S a decree for sale was passed on the 
basis of the compromise as against the 
contesting defendants and ex parte 
against Jafar Ali Khan, in respect of a 
27/40bh share in the houses instead of 
the 3/4th share which was mortgaged. 
This share was evidently fixed at 3/4ths 
of 9/L0th, this being tho share left to 
the sons after excluding the 1 10th share 


for which Zeenat Ara had obtained a 
decree in her favour. On 28th Septem¬ 
ber 1908 Jafar Ali Knan sold his 1 4th 
share in the site of the houses and 
l/20th share in the materials which had 
remained unsold, to one Abdul Ali. The 
latter died on 13th February 1909 leav¬ 
ing three minor sons who are tho plain- 
tiffs-appellants before us. On 4th April 
1910 one Hakim Fazal Ali the maternal 

uncle of the minor sons of Abdul Ali. 

• 

acting as their next friend, made an ap¬ 
plication under O. 21, R. 58, Civil P. C., 
procedure objecting to tho sale of Jafar 
Ali’s 1/41h share in the site of the 
houses, in execution of Wilayat Husain’s 
decree. 

This application was rejected on 16th 
April 1910. It appears that subse¬ 
quently tho whole property which 
formed the subject of tho decree in 
Wilayat Husain’s favour was put to sale 
and purchased by Wilayat Husain him¬ 
self who obtained a sale certificate in 
respect of it on 7th November 1910 and 
also obtained possession under a war¬ 
rant for delivery of possession dated 6th 
February 1911. It may bo mentioned 
that Wilayat Husain also purchased tho 
l/10th share for which Zeenat Ara had 
obtained a decree in her favour, under 
two sale deeds, one dated 25th Novem¬ 
ber 1910 and tho other dated 24th May 
1911. Thereafter on 17th April 1914 
Wilayat Husain also obtained a decree 
for partition of tho share purchased by 
him, against Sirdar Mahal defendant 2, 
widow of Sadiq Ali Khan. On 13th 
June 1912 tho Maharaja of Mahmuda- 
bad was appointed guardian of the per¬ 
son and property of tho three minor 
sons of Abdul Ali Khan. Two of thoso 
sons attained majority bofore tho insti¬ 
tution of tho present suit. On 20th 
December 1926 this suit was instituted 
by and on behalf of tho throe sons of 
Abdul Ali for possession by partition of 
a l/4th share in tho land forming tho 
site of all tho houses in question which 


was sold by Jafar Ali Khan to their 

father. 

W i lay at Ilusain, defendant 1, contes¬ 
ted tho suit on various grounds but the 
only defences which are material for 
tho purposes of this appeal are thoso 
based on the grounds of res judicata, 
limitation and tho plea about the extent 
of the plaintiffs’ share. 

Both the lower Courts have found 
that as the plaintiffs derive their title 
from Jafar Ali Khan they are hound by 
the decree obtained by Wilayat Husain 
against him and their claim is, there¬ 
fore, barred by the principle of res judi¬ 
cata. On tho question of limitation the 
finding of the lower appellate Court is 
that plaintiff 1 lias failed to prove that 
he attained majority within three years 
of the institution of the present suit. 
It h as, therefore, held that the claim 
of plaintiff 1 is barred by time. Listly 
as regards the extent of tho plaintiffs' 
share both tho lower Courts have found 
that the plaintiffs could not as trans¬ 
ferees of the interest of Jafar Ali be 
entitled to more than l/4th of 9/IOths 
after excluding Zeenat Ara’s share. 

Tho learned counsel for tho plaintiffs- 
appellants questioned the correctness of 
the findings of the lower appellate Court 
on all the three points set forth above. 
His first contention is as regards res 
judicata. The position with regard to 
this question is this : Wilayat Ilusain 
the mortgagee brought a suit on foot of 
his mortgage dated 28th September 1901 
praying therein for sale of the 3/46hs 
share mortgaged by Raza Ali. As tho 
mortgagor Raza Ali had died before the 
suit so it was instituted against his 
heirs. One of them was liis brother 
Jafar Ali and lie was accordingly im¬ 
pleaded as one of tho heirs and legal 
representatives of Raza Ali. Jafar Ali 
did not appear to defend tho suit and 
tho claim was decreed against him in 
respect of 27/40bh share in tho property 
ox parte. 

The learned Subordinate Judge has 
found that as Jafar Ali was a party to 
tho suit he ought to have contested it 
on the ground that tho share mortgaged 
by Rvza Ali was more than his legiti¬ 
mate snare and as ho failed to do so, 
therefore, tho claim sot np by the plain¬ 
tiffs who claimed through Jafar All is 
barred by tho rule of constructive 
res judicata under Expin. 4, . » 
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Civil P. C. The argument urged by the 
plaintiffs-appellants is that as it was a 
suit based on a mortgage and Jafar Ali 
was impleaded as a representative of the 
mortgagor, it was not incumbent on 
him in that suit to set up his para¬ 
mount title and his failure to do 
so cannot attract the application of 
Expln. 4, S. lL, Civil P. C., to 
the case. In Jaggaeswar Dutt v. jB/iu- 
ban Mohan Mitra (L) it was held that 
the ordinary rule was that a plaintiff 
mortgagee could not be allowed so to 
frame his suit as to draw into contro¬ 
versy the title of a third party, who was 
in no way connected with the mortgage 
and who had set up a title paramount to 
that of the mortgagor and mortgagee. 
This case was referred to and followed 
by the Allahabad High Court in Joti 
Prasad v. Aziz Khan (2) In Oobardhan 
v. Munna Lai (3), a Bench consisting of 
Sir Pramada Charan Banerji and Abdul 
Raoof JJ., decided that in a suit brought 
by a mortgagee to enforce his mortgage, 
a person claiming a title paramount to 
the mortgagor and tho mortgagee was 
not a necessary party and the question 
of the paramount title could not be liti¬ 
gated in such a suit. The facts of this 
case woio that two suits for sale on sep¬ 
arate mortgages of the same property 
wore tiled and in each the mortgagees 
impleaded a third party as a subsequent 
mortgagee of a portion of the property 
in suit. The party impleaded was in 
reality the owner of a considerable por¬ 
tion of the property comprised in the 
mortgages suod upon though he was not 
impleaded in that capacity. In one of 
these suits tho puisne mortgagee did not 
appear and the suit was decreed against 
him ox parte. This puisne mortgagee 
then brought a suit for declaration of his 
title to part of the mortgaged property. 
Applying the principle set forth above 
their Lordships of the Allahabad High 
Court held that the ’suit was not barred 
by anything which had happened in the 
course of tho previous litigation. In 
liadha Kishunv. Kh ursh ed Hossein (4) 
tho facts were these: Second mort¬ 

gagees sued for a sale decree under tho 
Transfer of Property Act 1882, ioining 

(1) [1900] 33 Cal. 4*25=3 C. L. .T. 80^- 

W [ 190 )] 31 All. 11=1 l. c. 53=6 A. L.J. 5 

(3) [1918J 10 All. 584=16 I.C. 559=16A. L J* 

G39. 

(4) A. I. R. 1920 P. C. 81=47 Cal. 662=47 I ' 

A. 11 (P. C.). 
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as a party the first mortgagee who did 
not appear. A decree was made and the 
property was bought by the second mort¬ 
gagees. Tho lirst mortgagee afterwards 
sued for a sale decree. It did not appear 
that in the former suit tho second mort¬ 
gagees had attacked tho first mortgage 
or sought to postpone.it to their own. It 
was held that the decree in the former 
suit was not res judicata under S. II, 
Civil P. C. 1908, against the first mort¬ 
gagee and that ho was entitled to a sale 
decree. In the course of their judgment 
their Lordships of the Judicial Commit¬ 
tee remarked as follows: 

“Bakhtaur Mull’s position therefore was that 
ho was a prior mortgagee with a paramount 
claim outside the controversy of tho suit un¬ 
less his mortgage was impugnod. Consequently 
to sustain tlie plea of res judicata it is incum¬ 
bent on tho Sahus in the circumstancos of this 
case to show that they sought in tho former 
suit to displace Bakhtaur Mull’s prior titlo and 
postpone it to their own. For this it would 
have been necessary for tho Sahus as plaintiffs 
in tho former suit to allege a distinct case in 

their plaint in derogation of Bakhtaur Mull’s 
priority.” 

Lastly, in a case decided by a Bench 
of this Court, Abdul 1 Vahid Khan v. Ali 
Husain (*3) it was decided that if a prior 
mortgagee with a paramount title is im¬ 
pleaded in a subsequent suit brought by 
the puisne mortgagee and there is no 
contest in that suit regarding the prior 
mortgage the right of the prior mortgagee 
woutd not be lost to him. 

The principles deducible from tho 
above decisions are: Firstly, that the 

mortgagee plaintiff should not ordinarilyr 
bo allowed, in his suit based on the mort¬ 
gage to raise a controversy as regards 
the title of a third person who is not 
connected with tho mortgage and claims 
a paramount title, and secondly as a 
corollary of tho above, that the plea of 
res judicata in respect of a paramount 
titlo cannot bo set up .against a person 
who happens to be a party in a mort¬ 
gage suit in a different capacity unless 
the paramount titlo has been expressly 1 
the subject of controversy and there lias 
been an actual decision in respect of it. 
But tho matter might be considered from 
another stand point. Tho words of 
Expln. 4, S. II are: 

“Any matter which might and ought to hav° 
bo-n made ground of defence or attack in Biich 
formor suit shall be deomod to havo been a mat- 

?'/V. rCctl y * nd substantially in issue in such 

8 U 1 o. 


(5) A. I. R. 1929 Oudh 463=4 Luck. 250. 
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It is truo that Jafar Ali Khan might 
have set up his rights of ownership in 
iexpect oi the l/4th share in bho land 
foirning the site of the houses as a 
giound of defence in that suit bub the 
further question is whether he ought to 
have raised that defence in the said suit. 
W e have j ointed out that in mortgage 
suits the ordinary rule is not to draw 
into controversy questions regarding a 
pu amount title. It follows therefore 
th it it Jafir Ali who had been implea¬ 
ded only as a representative of the morb- 
g igor had raised such a plea in defence 
it would have been entirely in the dis¬ 
cretion of the Court to allow the ques¬ 
tion regirding his paramount title to be 
litigated in that suit or not. If the 
in ttter was one the .adjudication in res¬ 
pect of which depended uj on the discre¬ 
tion ol the Court trying the suit, it can 
hardly be said to be a matter which 
ought to have been made ground of de¬ 
fence.” We are not in the circumstances 
prepared to hold that it was incumbent 
on Jafar Ali to raise a controversy as 
regards his title as owner in that suit. 
We are therefore of opinion that the pre¬ 
sent suit is not barred by the rule of 
res judicata. 

The next contention is as regards 
limitation. It is admitted by the learn¬ 
ed counsel for the appellants that there 
is no evidence as regards tho age of 
plaintiff L except Ex. C 3., the certifi¬ 
cate of guardianship. This document 
only shows that plaintiff L was to attain 
miiority in December 1923. It does not 
mention the date on which he would be¬ 
come major. Tho present suit was in¬ 
stituted on 20th December 1926. It 
was tho duty of the plaintiff to show 
that lie attained miioiity on some date 
after 20th December. There can ho no 
presumption that ho attained majority 
after the 20th and not before that date. 
As he lias failed to give any evidence to 
piove tho date of his birth, wo think the 
lower Comt is correct in holding that 
his claim is beyond time. In this con- 
nexio i we might also mention that the 
learned counsel for tho defendants res¬ 
pondents impugned the finding ol the 
lower nppellito Com t about the claim of 
I laintitfs 2 and 3 being within time, 
Wo think the defendant’s contention also 
to bo without force. The argument 
.urg'd by tbo defendants respondents is 
hhat the entry in the certificate of guar¬ 


dianship is not sufficient evidence to 
prove tho age of plaintiffs 2 and 3. It 
has been held in Molan Lai v. Aluham- 
mad Adi 1 (6) and Ameer Hasan-v. Moham¬ 
mad Ejaz Husain (7) that a certificate 
of guardianship issued in Oudli is a re¬ 
cord made by a public servant in the 
discharge of his official duties and an 
entry in such a certificate is relevant and 
admissible in proof of the age of a parti¬ 
cular person. The lower appellate 
Court having accepted the said entry as 
sufficient evidence regarding the ages of 
these two plaintiffs, it is nob open to us 
in second appeal to question the finding 
of the lower appellate Court. 

Lastly, it was contended by the plain¬ 
tiff-appellants that the share of the 
plaintiffs is 1/41h and not 1/41h of9/10th 
as found by the lower appellate Court. 
The argument is that although Zeenat 
Ara had obtained a decree for her 1/L0th 
share yet thero is no evidence to show 
that she ever put the decree into execu¬ 
tion or obtained possession of that 
share. We do not think that the ab¬ 
sence of positive evidence regarding 
the execution of Zeenat Ara's decree is of 
any consequence. There can be no doubt 
that her legal sharo in the inheritance 
of her mother Sultan Begum was 1/lOth 
and that she had got a decree for that 
share. It was never pleaded that she 
did not got possession of the share or 
that she lost it by adverse possession. 
Further wo have the fact that tho share 
decreed in her favour was purchased by 
Wilayat Husain under two safe deeds to 
which reference has been made befoie. 
We therefore agroe with the lower ap¬ 
pellate Court that tho share available 
for distribution among tho four sons 
of Sultan Begum was only 9/10th and that 
the share of Jafar Ali could only be 
l/4th of 9/10th. 

Tho result therefore is that wo allow 
tho appeal, set aside the decision of 
the lower appellate Court and give 
plaintiff's 2 and 3, Syed Iladi Ali and 
Syad 1 bad Ali a decree for possession by 
partition of 2/3rds of 9/40ths of tho land 
forming the site of the three houses in 
suit together with proportionate costs 
in all three Courts. A preliminary de¬ 
cree for partition will bo prepared ac¬ 


cord i ngly. 
v.S./h.K. 


Appeal allorrcd 
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Misra, J. 

Mardan Khan —Defendant; Appel¬ 

lant. 

v. 

Mahmoodi Khan and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 184 of 1928, De" 
cided on 6th December 1928, from de¬ 
cree of Sub-Judge, Sultanpur, D/- 15th 
February 1928. 

(a) Pre-emption—Pre emptor challenging 
bona fides of price entered in sale deed — 
Slight evidence is sufficient to shift onus on 
vendee to prove that price is not fictitious 
But proof offered by pre emptor must be re¬ 
levant and admissible. 

Very slight evidence would, in a pre-emption 
suit, where ths pro-emptor challenges the bona 
fides of the price entered in the sale deod, shift 
the burden of proof upon the defendant vondeo 
to prove that the price entered in the deed i3 
correot and that the consideration stated there¬ 
in has actually passod. But such slight proof 
as 19 offered by the pro-omptor as a prima facio 
proof of his case must consist of relevant and 
admissible ovidonco and must be such that if 
believed by the Oourt asriol to arrive at the 
finding wouli justify* it in arriving at a finding 
as to the fictitious uituro of the consideration : 

5 All. 181 ; 9 All • 225 ; ‘29 All. GL8 ; 4 O. G. 247 
and 14 O. G. 1, del. on. [P 192 ^ l] 

(b) Pre-emption — Price entered in sale 
deed higher than market value — Presump¬ 
tion is that it is fictitious. 

In a suit brought by a pre-omptor challeng¬ 
ing the bona fldes of the price entered in silo 
deed, the fact that the piico'entered in the 
deed is higher than the market value woul l be 
a very strong pieco of circumstantial evidence 
going to show the fictitious nature of the price 
entered in the deed. But it, in no case, should 
bo cousidcro l as conclusive : 3 O. L». J. 543 an l 
A. I. R. 1927 Ondh 361, Rel. on. [P 102 G 2] 

MoJiammad Hafecz —for Appellant. 

Alt Zaheer and S . N. Srivastava for 
Respondents. 

Judgment.— This is an appeal arising 
out of a pre-emption suit. The facts of 
the case are that one Mt. Sakina was the 
owner of a certain share inr village Kan- 
sa Patti, district Sultanpur. She sold 
that share to Mardan Khan, tho defen¬ 
dant-appellant, by a sale dood dated 
28th Juno 1926. The consideration 
stated in the sale deed was Rs. 2,200. 
Tho plaintiffs who are cosharers in this 
village have brought the present suit for 
pre-emption in rospoct of tho said share 
on payment of Rs. 1,752 only, their alle¬ 
gation being that tho prico stated in tho 
sale dood is fictitious to the extent of Rs. 
448 which was alleged to he duo on ac¬ 
count of a pro-note said to have boon 


executed by Mb. Sakina in favour of the 
defendant. 

The defendant admitted the plaintiffs* 
right to pre-empt hut contended that the 
prico entered in the sale deed was not 
fictitious and that tho plaintiffs could 
nob obtain a decree for pre-emption with¬ 
out the payment of tho price stated in 
the sale deed, namely, Rs. 2 200. 

The learned Mu ns if of Sultanpur who 
tried the suit came to tho conclusion 
that the prico entered in the sale deed 
had not been proved to have boen ficti¬ 
tious and that the pro-note on account 
of which the sum of Rs. 448 had been 
paid out of the consideration of the sale 
deed was genuine and for consideration. 

(On this finding he decreed the suit of 
the plaintiffs-respondents on payment of 

Rs. 2,200. . 

The plaintiffs appealod against this 
decision of the learned Munsiff and the 
learned Subordinate Judge has held in 
appeil that tho price stated in the sale 
deod i 3 fictitious and has decreed pre¬ 
emption on the payment of Rs. 1,752 
only. 

Tho defendant-appellant has now come 
to this Court in second appeal and tho 
main point which has been argued before 
mo is that the learned Subordinate 
Judge has erred in holding that tho 
price stated in tho sale deod had not 
boon fixed in good faith. Tho argument 
is to tho effect that thoro was no evi¬ 
dence on tho record to justify tho said 
finding. 

I have heard the arguments of tho 
counsel on behalf of the parties at great 
length and have taken bima to consider 
my judgment. I am of opinion tint tho 
finding of the learned Subordinate Judge 
cannot be sustained and that this appeal 
must be allowed. 

I now proceed to give my reasons for 
having arrived at this conclusion. Ordi¬ 
narily a finding that the price stated in 
the sale deed is fictitious would he a 
finding of fact and it would not ho opon 
to a Court of second appeal to interfere 
with that finding unless it could ho 
shown that there is no evidence to sup¬ 
port the finding or that the ovidonco re¬ 
lied upon in support of the said finding 
is not relevant or legally admissible to 
prove the said point. Apart from this, 
one other principle has been relied upon 
by tho learned Subordinate Judge in 
arriving at this finding it being to the 
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effect that very siiglib evidence would*in 
a pi e-omption suit, where the pre-omptor 
challenges the bona fides of the price en¬ 
tered in the sale deed, shift the burden 
ol proof upon the defendant vendee to 
prove that the price entered in the deed 
is coi rect and that the consideration 
stated therein lias actually passed. As 
to this principle there can be no doubt 
(that it has been laid down in several 
cases both of tho Allahabad Tdigh Court 
as well as of tho late Court of the Judi¬ 
cial Commissioner of Oudh. As to the 
cases of the Allahabad nigh Court refer¬ 
ence may be made to the cases reported 
in Bhagwan Singh v. Mahabir Singh (l), 
Sheopa rgash Dube v. Dlianraj Dube (2) 
and Abdul l\lajid v. Auiolalc (3). As to 
the cases decided by the late Court of 
the Judicial Commissioner of Oudh I 
would refer to Dicarlca v. Ludar (4) and 
to Murlidhar v. Kalka Singh (5). 

One point I would like, however, to in¬ 
dicate in connexion with these cases is 
that, in all such cases where tho rule as 
to slight evidence being sufficient lias 
been laid down and where it has been 


held that a prima facie case alone has to 
be made out, it has always been insisted 
upon that such slight proof as is offered 
by the pre-emptor as a prima facie proof 
of his case must consist of relevant and 
admissible evidence and must bo such 
that if believed by tho Court asked to 
arrive at the finding would justify it in 
arriving at a finding as to tho fictitious 
nature of the consideration. It lias no¬ 
where been laid down that in overy case 
where such slight evidence is given must 
bo considered to bo sufficient to estab¬ 
lish a prima facie case. It is laid down 
in Bhagwan Dili v. Mahabir Singh (I) (or 
P* 185) that it \Vould bo upon the plain¬ 
tiff pre-omptor in tho first instance tc 
substantiate by some prima facie evi¬ 
dence that the price entered in the deed 
is fictitious and more than tho actual 
consideration paid, and it would depend 
upon tho particular circumstances ol 
each case to determine how much evi¬ 
dence would bo sufficient to establish 

such a prima facio caso in favour of the 
plaintiff. 

In She o par g ash Du be v. Dha nra j Du - 
(1) [1882] 5 All. 186=(1882) AVW.N. - 218T 

/m r - __ _ . _ _ __ * 9 


(2) [1887 

(3) [1807 


9 All. 225=(1887) A.W.N. 89. 

29 All. 018=4 A.L.J. 531=(190’J 
A.W.N. 202. 

(4) [1901] 4 O O. 247. 

(0) [1911] 14 O.C. 1=9 I f C. 333. 


be (2), Edge, C. J., states the rule as 
follows : 

Lhrit; rule is that, iu tho first instance, the 
plaintiff who alleges the price to bo fictitious, 
must give some prima facie evidence whioh 
would lead to the presumption that the prico 
mentioned in tho salo deed was uot the real or 
true price. Having douo that, it lies upon tho 
vendor and vendeo, who set up tho prico as 
true and genuine, to givo such explanation by 
evidence as will go to rebut the presumption 
raised by the plaintiff’s evidence. As a general 
rule how can that be done ? Tho plaintiff in a 
case of this kind would not be a party to the 
transaction out of which tho salo to the stran¬ 
ger arose. He would not, as a rule, have any 
actual knowledge of what the real price was. 
In the majority of cases, the only prima facio 
evidence which the plaintiff pre-emptor can 
produce would he either evidence showing that 
the vendor or tho vendee had made an admis¬ 
sion that the price was fictitious and this could 
only happen in rare cases, or evidence showing 
that tho market value of tho property was so 
much less fchau the alleged price as would lead 
any reasonable man to come to the conclusion 
that the alleged contract price was not tho real 
prico. 99 

I would liko to add to tho rule enun¬ 
ciated by their Lordships of tho Allaha¬ 
bad High Court which is quoted above 
that the prim a facie proof can also be 
discharged by giving evidence as to what 
the real contract between the vendor 
and tho vendeo was. I must also point 
out that it has been hold in some cases 
both in the late Court of the Judicial 
Commissioner of Oudh as well as in this 
Court that tho more fact that a price 
higher than the market value has been 
entered in the deed would not by itself 
raise a presumption, unless accompanied 
by other circumstances, that the price 
entered is fictitious. It has been pointed 
out in those cases that in many instances 
it happens that a vendee for good rea¬ 
sons may pay more than what was the 
actual market value ; ho may even pay 
a fancy prico yet the transaction may ho 
a genuine one. To prove a prima facie 
case I would^thereforo state as my opi¬ 
nion that it would bo necessary for the 
trial Court, in overy instanco to decide 
tho case on the evidence both circum¬ 
stantial and otherwise, whether tho 
price entered is fictitious. I must, how¬ 
ever, state that the fact that tho price 
entered in tho deod is higher than the 
market value would bo a very strong 
piece of circumstantial ovidonce going to 
show tho fictitious nature of tho price 
entered in tho deed. But it must be re¬ 
membered that in no caso should it ® 
considered as conclusive. It is only a 
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respondents have failed to discharge tho 
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piece, though a very strong piece of evi¬ 
dence and has to be considered along 
with the circumstances and facts of each 
case. This rule will he found to bo en¬ 
unciated in Sharnbhu Dat v. Jagannath 
(6) and Asafuddaula Khan v. Abdul 
Ghaffar (7). 

Having stated the rule I have to con¬ 
sider as to whether there is evidence on 
the record to satisfy the rule laid down 
above. As to the market value tho 
learned Subordinate Judge finds in his 
judgment that there is no satisfactory 
proof showing what the market value of 
the property is and I am in entire agree¬ 
ment with his finding. Apart from this, 
however, there is only one solitary 
statement in tho evidence of Alam Khan 
P. W. 4, upon which tho learned Subor¬ 
dinate Judge has relied for proof of tho 
fact that tho consideration entered in 
the sale deed is tictitious. Tho sentence 
is : 

“The consideration was entered with tho ob¬ 
ject of preventing pre-emption.” 

To my mind this evidence is quite in¬ 
sufficient to discharge the onus which 
lay on the plaintiffs-respondents to prove 
a prima facie case. Tho witness has 
not stated the grounds upon which he 
made this statement. It w T as the hounden 
duty of tho plaintiffs to olicit those 
grounds from tho witness himself. It is 
impossible to accept tho moro ipso dixit 
of the witness on tho point. I am in¬ 
clined to hold that this statement is in¬ 
sufficient to prove the allegation made 
by the plaintiff as to the fictitious nature 
of tho price. Indeed I am inclined to 
hold that tho evidence is not admissible 
to prove the said fact unless reasons 
were elicited from the witness as to tho 
grounds for his making this statement. 
It was pointed out on behalf of the 
plaintiffs-respondents that no cross-exa¬ 
mination was directed on behalf of the 
defendant-appellant against the witness 
on this point. I do not see any force in 
this contention because in my opinion 
it was tho duty of the plaintiffs them- •* 
selves who had produced this witness to 
elicit from him tho grounds which 
would make his evidence admissible. It 
was not tho duty of the dofondant-ap- 
pollant to liavo brought out those 
grounds in cross-examination. I am 
therefore of opinion that tho plaintiffs 

(C) [1916] 8 O.L.J. 543=57 I.G. 173. 

(7) A.I.R, 1927 Oudh 361. 


onus which lay upon them of making 
out a prima facie case. 

Under those circumstances it is not 
necessary for mo to go into tlie question 
as to whether tho pro*note dated 1st 
January 1926 executed by Mt. Sakina in 
favour of Mardan Khan the appellant 
was a genuine transaction. I may, how¬ 
ever, state that the trial Court which 
heard the evidence came to the conclu¬ 
sion that tho said pro-note was a genuine 
transaction. Tho defendant-appellant 
examined the scribe of the note of one 
other person who was the witness of 
the receipt at the time when the pro- 
note was executed. Both these wit¬ 
nesses deposed to the genuineness of the 
pro-note and the receipt and stated that 
money had been paid by the appellant 
to Mt. Sakina in their presence. The 
learned counsel for the respondents has 
not boen able to convince me by any 
good reason that that finding is bad and 
not justified by evidence. Even tho 
learned Subordinate Judge has not cho¬ 
sen to criticize that evidence. I am 
unable to follow the learned Subordinate 
Judge when he says in his judgment 
that because the vendee was a stranger 
to the village the pre-note must be con¬ 
sidered to have been executed for a ficti¬ 
tious consideration. Nor am I in a posi¬ 
tion to follow the learned Subordinate 
Judge when ho says that the fact of no 
notice having been given by the vendeo 
of his purchase showed that tho con¬ 
sideration entered in the sale deed was 
fictitious. I am of opinion that these 
are irrelevant matters and should not 
havo been imported in deciding the 
point in issue, namely, whether tho con¬ 
sideration had actually been paid. That 
depended upon the evidence of tho two 
witnesses examined on behalf of the de¬ 
fendant-appellant to which reference has 
been made above. 

I am therefore inclined to agroo with 
tho finding of tho trial Court that the 
pro-note referred to above which formed 
part of tho consideration of tho sale 
deed was a genuine transaction and for 
consideration. I am therefore of opinion 
that tho docision of the learned Subordi¬ 
nate Judge in this case cannot bo main¬ 
tained and that tho plaintiffs-respon- 
donts must bo diroctod to pay tho full 
price ontorod in the deed, namely, Rs. 
2,200. I therefore accept the appeal, sot 
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aside tho decree of the learned Subordi¬ 
nate Judge and restore that of the Mun- 
si I with costs in this and the lower ap¬ 
pellate Court. I maintain the order of 
tho lirst Court regarding costs, viz., that 

the pa 1 ties shall bear their own costs of 
that Court. 

y.s./r.k. Appeal allowed . 
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Stuart, C. J., and Siuvastava, J. 

Deoraj - Plaintiff - Appellant. 

V. 

Kunj Behari and others — Defendants 
Respond en ts. 

Second Appeal No. SO of 1929, Deci¬ 
ded on 5th November L929, from decroo 
of Dist. Judge, Die .Bareli, D/- 22nd 
December 1928. 

-,^(a ) Court-lees Act, S 7 (5)—When relief 
for pc^session is consequential relief and 
principal relief is declaration, court-fee 13 
to be paid on valuation put in plaint. 

i ho principles governing suits w »en posses¬ 
sion ;is Will as a declaration is as <ed lor, are 
clear. If the principal relief cla med is one 
for possession and tho relief for decl iration is 
merely ancillary to it, it i9 enough to piy 
court-fee on tho relief for possission. But if 
the principil r»li*f is for declaration an 1 tho 
rig lit to possession depends upon pliintiff 
being entitled >o declaration, then the 
roli(3i for possession is to be regard'd as 
consequential relief and the court-fee is to 
he piyible according to the amount at which 
the relief sought is valued in plaint or mjtno- 
randuin of appoal. The order in which the 
relief is sought for cannot bo decisive of the 
question. ' L P ioi, C 'J) 

I), a member of joint Hindu family, insti¬ 
tuted a suit for possession of a share iru tho 
property as well as for questioning th * vali lity 
of e-rtaiu mortgages executed by hi? father 
about which tlocreos for foreclosure and salo 
bad been p isso 1. 

Held : that it was necessary for IJ to get a 
declaration about the decrees not b'ing bin ling 
on him b.foro ho coni 1 be entitled to°a decree 
for possession. Th 3 relief for possession thoro 
fore was uu loubtedly a consequential raliof. 
Ilierefor , court-fee in tho case was to be piid 
on the v.iluition put by F) in tho plaint, or 

memoran lum of a opeil: A. 1. Ft. 102 ) O a l h , 

4 I'd and , 1 . /. R. lJ2d Oudh 380, Ref. 

CP 10'> O 1) 

(b) Civil P. C., O. 7, R. 11—Reasonable 
time should be allowed for makinj up 
deficiency. 

Thj Court deciding that the court-f pii l is 
insufficient ought to allow tho party reisjii vble 
tirno witiiu which tho dodcimey cm be mile 
up. The suit or appeal slum I l not bj tlis- 
missod without such opportunity being given 

[P .U> C 2j 

Afi J a wad —for Appellant. 

Haider Un'isain — for Respondents 
1 to 7. 


Judgment- This is an appeal 
against an order passed by the District 
Judge of Rae Bareli dismissing an ap¬ 
peal before him under O. 7, R. 11, Cl. (c), 
Civil P. C. by reason of the appellant's 
failine to mike good certain deficiency 
in the court-fee. 

The facts material for the purposes of 
this appeal are that Daorai, plaintiff, 
who is a raemher of a joint Hindu family 
consisting of himself and hi* f ithor Har 
Gopai, defendant 1L, instituted t lie 
present suit questioning tho validity of 
certain usufructuary mortgiges executed 
by liis f ither and of certiin decrees for 
foreclosure and s ile p issel agiinst the 
father. His ease was tbit subsequent 
to the making of the mortgiges in dis¬ 
pute there had been a separation in tho 
family which at that bimi coexisted of 
his f ither Hir nopal, his brother Rim 
Rij whi is now dead and is repivsontol 
by his widow defend mt L0 anti himself; 
that he ha l a o ie thirl shir) in the 
family' property* and that th > sii 1 share 
was not aff ^cted by the mortgiges or the 
decrees for foreclosure and sile pissed 
on foot of som) of thorn. H> therefore 
claimed a decree for poss 'ssion of his 
ono-third sh ire and a dod nation tbit 
his f ither ha l no right to rnik) the 
mortgiges in question and that his shire 
was not liable under the decree for f ire- 
closure and silo passed agiinst him. 
The learned District Judge wis of opi¬ 
nion th it tho suit w is ono for ?a decla- 
ntion with c msequonti al relief m l not 
merely one for possossion an 1 thit 
therefore the court-foe w is piyible on 
tho vilue of tho relief sought an 1 not 
merely' on live times the Government 
revenue. It seems to us tbit t i) princi¬ 
ple governing suits of this nature is 
perfectly clou*. If tho principil relief 
claimed is one for possession an l the 
relief for do el ir ition is merely ancillary 
to it, in th it case it is enough to piy 
th> court-fee on the roli ;f for pos¬ 
session. On tho other hind if tho 
principal relief is for declintion and 
tho pi lintitT’s right to poss >ssion depends 
upon his being entitl >1 to tho declira- 
tion, then the relief for possession must 
ho rog irdod as a consoquenti il relief 
an l the court-foe would ho pay'able 
according to tho amount at which the 
relief sought isvilued in tho pi lint or 
the memorandum of appoil. H ^ho 
present case falls under the iirst class, 
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in that case the court-fee paid on five 
times the Government revenue would 
be enough. If on the other hand the 
suit falls under the second description, 
then the plaintiff must pay a court-fee 
on Rs. 4,000 which is the valuation put 
by him on the property in dispute for 
the purposes of jurisdiction. The 
learned counsel for the plaintiff appel¬ 
lant has relied upon the decision of a 
Bench of this Court in Awadhraj Singh 
v. Dliaramraji Knar (l). In this case 
it is held that the suit was not one for 
declaration with consequential relief 
but was principally a suit for possession 
and therefore the court-fee calculated 
on five times the Government revenue 
was sufficient. A similar view was 
taken in Sarjuv. Sheoraj (2) which has 
been roferred to with approval in this 
case. The learned counsel for the res¬ 
pondents has on the other hand relied 
upon the decision in Tula Ram v. 
Dwarka Das (3). Reliance has been 
placed upon the remarks contained in 

the judgment to the effect that 

whon tho plaiutifl asks for a declaration 
ns his first roliof and possession as a second 
relief it must ba taken that in tho opinion of 
tho plaintiff or at loast of his legal advisor, 
tho declaration is a necessary relief.” 

^Ve do not think that the order in 
which tho plaintiff or his legal adviser 
seeks tho reliefs can in any way he 
decisive of the question. We must look 
to tho substance of tho reliefs claimed 
irrespective of tho order in which they 
are mentioned. It is clear in tho present 
case that the plaintifi could not ignore 
the decree for foreclosure and sale which 
had boen obtained against his father. 
It was necossary for him to get a decla¬ 
ration about the said decrees not being 
binding on him before he could lie enth 
tied to a decree for possession. The 
relief for possession therefore was un¬ 
doubtedly a consequential relief. We 
are therefore of opinion that tho 
learned Judge was right in requiring the 
plaintiff to pay tho court-fee on the 
valuation put by him in tho plaint and 
in tho memorandum of appeal. 

Another point which requires determi¬ 
nation is whether the learned Judge 
was right in dismissing tho appeal 
under 0.7, R. 11 (c), Civil P. C. It 
Appears that tho munsarim made a 

(1) A. I. R. 19*29 Oudh 419. ~ 

12) A. I. Ii. 1926 Oudh 380. 

(3) A. I. R. 1928 All. 219= r ,0 All. 010. 


report to the District Judge pointing out 
the deficiency in the court-fee paid on 
the memorandum of appeal and tho 
plaint. The office report was put up 
before tho District Judge on 15th Octo¬ 
ber 1928. At tho request of the appel¬ 
lant’s pleader the case was adjourned to 
14th December and the appellant was 
ordered to come prepared to pay tho 
deficiency if the point was decided 
against him on that date. When tho 
case was heard on 14th December 1928 
the learned District Judge was of opi 
nion that tho office report was correct 
«and that the appellant was liable to 
make good the deficiency pointed out 
by the cilice. As tho appellant was not 
in a position to make it good at once, 
the learned District Judge dismissed the 
appeal under O. 7, R. 11, Cl. (c). Civil 
P. C. We are of opinion that the 
learned District Judge before he dis¬ 
missed the appeal ought to have allowed 
the appellant reasonable time, after he 
had decided that tho court-feo paid was 
insufficient within which the deficiency 
was to he made good. Under the 
circumstances we allow the appellant 
six weeks' time within which he must 
make good the deficiency in tho court- 
fee in tho two Courts below and on the 
memorandum of appeal filed in this 
Court. If the deficiency is made good 
within the time allowed, the case 
will go back to tho lower appellate 
Court for decision on the merits. In 
this case the costs will abide the result. 
If tho appellant fails to make good the 
deficiency within tho time allowed, tho 
appeal will stand dismissed with costs. 

R.M./R.K. Order according! y . 
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Stuart, C. J., and Wazir Hasan, J. 

Lucknow Improvement Trust —Dofen- 
ant—Appellant. 


v. 

P. L. Jaitly & Co. —Plaintiff—Res¬ 
pondent. 


Second Appeal No. 209 of 1929, De¬ 
cided on 30th Octobor 1929, from decree 
of Sub-Judge, Mohanlalganj, D/- 28th 
February 1929. 


q Vi T* Improvement Act (1919), 

, 97 ( 1 ) and (3) —Entering into agreement 

to carry out e ectric installation is not act 

done under this Act and ...U.Q i » a _* 

apply. 


ia Act and sub S. (3) does not 
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Entering into agreement with an Improve¬ 
ment l 1 rust to carry out work of electric in¬ 
stallation and fittings in a building is not an 
act done under this Act. There is no provi¬ 
sion in the Act authorizing the Trust to outer 
into contract, in their character as such, of 
the nature of the said contract. Subsection 
(3) therefore does not apply to such a. case and 
the case is governed by the general law of 
limitation. * (P 107 0 1] 

# (b) Evidence Act, S. 23— S 23 does not 
cover case of letters merely because of the 
inscription ‘ without prejudice. ” 


Letters having the inscription “ without 
prejudice, ” were accepted in evidence in 
lower Court. It was argued that thev were 
inadmissible in evidence, 

Llrl‘1 : that the provisions of S. 23 under 
which the privilege was claimed did not cover 
the case. The provisions excluded from cate¬ 
gory of relevant- evidence, such admissions as 
are made, either upon an express condition 
that evidence of it is not to be given or under 
circumstances from which the Court can infer 
that l h*' parties agreed togothcr that evidence 
of it should not be given. ” [P 107 C 1, 21 

Moreover, whore the defendant's counsel 
admits the letters in the trial Court, the pri¬ 
vilege is withdrawn and the lettors are free to 
be used in as evidence in a judicial proceeding. 


[P 107 C 1] 

(c) Contract —• Final terms of contract 
should be looked into and not correspon¬ 
dence preceding it. 

For the final terms of the contract between 
the parties the formal and last agreement 
should ho looked into and not the correspon¬ 
dence which precedes it. When the parties 
have entered into a formal contract that con¬ 
tract must he construed according to its own 
terms and should not he explained or interpre¬ 
ted by antecedent communings which lead up 
to it: A.L.R. 102.1 P.C. 31, Foil. [P 107 C 2] 

Shankar Sahai — for Appellant. 

rJ. A. Tando n —for Respondent. 


Judgment —This is the defendant’s 
appeal from the decree of the Subordi¬ 
nate Judge of Mohanlalganj dated 28th 
February 1929, reversing the decree of 
tho Second Munsif, Lucknow, dated 24th 


February 1928. 


The case of the plaintiffs, P. L. Jaitly 
A Co., is that under an agreement en¬ 
tered into between them and tho defen¬ 
dant, the Lucknow Improvement Trust, 

in March 1921 thov carried out the work 

% 

of electrical installation and fittings at 
a building called the Prince of Wales 
Theatre situate in Hazratganj, Lucknow, 
which building belongs to tho defendant. 
A decree for a sum of Rs. 825 was prayed 
for for tho work done under tho agree¬ 
ment mentioned above. To this claim 
of tho plaintiffs a large numbor of pleas 
in defence woro raised. 

Tho Court of first instance rejected 
almost evory plea of tho defondant on 


the merits but accepted the defence as 
to tho bar of limitation and consequently 
dismissed tho suit. Tho plaintiffs pre¬ 
ferred an appeal to the Court of the 
Subordinate Judge mentioned above. 
Tho learned Subordinate Judge consi¬ 
dered the whole case in a well reasoned 
judgment, accepted the appeal, reversed 
the deeroe of tne Court of first instance 
and granted a decree to the plaintiffs for 
a sum of Rs. 510 with proportionate 
costs, as already stated. The Lucknow 
Improvement Trust has now preferred 
this second appeal against the decision 
of the learned Subordinate Judge. 


In support of the appeal three points 

woro urged: . . 

1. That the suit is barred by limi¬ 
tation. . 

2. That there is no admissible evi- 

dence on the record to support tlio find¬ 
ing of tho lower appellate Court; that 
tho Trust had agreed to give Rs. H” to 
the plaintiffs as compensation for then- 
work at the plaintiffs building. 

S. That the plaintiffs were not en¬ 
titled on tho terms of the contract bet¬ 
ween tho parties to tho return of the 
security money which they bad deposi¬ 
ted with the defendant in relation to 
contract of the work to be done by them. 


As regards tho plea of limitation, ie- 

inco is placed upon tho provisions of 

97, U. P. Town Improvement Act, 

19, and it is argued that tho provi- 

^ns of that section prescribe a limita- 

3 n of six months for suits of the natuio 

the present suit. Sub-scction (3], 

97, mentioned above is as follows : 

“ No action such as is described in sub-S. (D 
all, unless it is an action for the recovery of 
movable property or for a declaration 
lo thereto, bo commenced otherwise than 
thin six months ^ next after tho accrual of 

3 cause of action. ** 

There is no question in tins case that 
o cause of action accrued when tho 
aintiffs linished tho work with which 
oy were entrusted under tho agieo- 
ent and this happened on 15th Augus 
124. If, therefore, sub-S. (3) quoted 
>ove applies to this case plaint i s 
clearly barred by time, but with 
ow to determine whether the said 
ibsoction does apply or not \\o mu 
ok to the provisions of sub-S. IU. • 
scauso sub-S. (3) prescribes tho 1 m 

,tion of sis months only for such su-ts 

rlAocribed in sub-S. (1). The 


(l rA 




1930 Lucknow Improvt. Trust v. P. L. Jaitly & Co. Oudh 107 


levant portion of sub-S. (l) may be ren¬ 
dered as follows : 

No 6uit shall bo instituted against tho 

Trust.in rospect of an act pur" 

porting to bo dono under this Act. n 

The question for decision therefore is 
as to whether the agreement entered 
into by the Lucknow Improvement 
Trust and on which tho present suit is 
founded was an act purporting to be 
done under the Town Improvement Act. 

Clearly it would be sucli an act if we 
could discover any provision in the Act 
authorizing the Trust to enter into con¬ 
tracts in their character as such and of 
the nature of the present contract. The 
learned counsel on both sides and we 
endeavoured in vain to find any such 
provision within tho four corners of this 
Act ; whether the omission is deliberate 
or accidental is a matter with which we 
as a Court of law are not concerned. 
The result is that it oannot bo held that 
the entering into the agreement which 
constitutes the main element of the 
plaintiffs cause of action was an act 
which was “done under this Act. “ 
This being so, the general law of limi¬ 
tation applies and it is agreed that the 
suit is in time within that law. 

As to the second point addressed to 

us in support of this appeal, little need 

be said. Tho argument is that the 
lowoi appellate Court has accepted in 
evidence in support of its finding men¬ 
tioned above two letters which the de¬ 
fendant had addressed to the plaintiffs. 
It is agreed that if these letters were 
rightly accepted in evidence tho admis¬ 
sion contained therein justifies tho find¬ 
ing. It is contended that these letters 
wero not admissible in evidence for the 
leason that they boro tho inscription 
without prejudice * in both cases. Wo 
agree with the learned Subordinate 
I. udgo that tho privilege if it was ever 
intended to bo annexed to these letters 
was waived in tho course of the proceed¬ 
ings before the trial Court. These 
letters wore in tho ordinary course ten¬ 
dered by the plaintiffs in evidonco. Tho 
defendant’s counsel admitted them. 
This admission on tho part of tho coun¬ 
sel clearly implies that tho privilogo 
was withdrawn and tho lottors wero 
freo to bo used as evidence in a judicial 
proceeding. Further we are of opinion 
that tho provisions of S. 23, Evidence 
Act, 1872, undor which tho privilogo is 


claimed, do not cover the case before 
us. Those provisions exclude from thej 
category of relevant evidence such ad¬ 
missions as are made: 

“ either upon an express condition that evi¬ 
dence of it is not to be given or under circum¬ 
stances from which tho Court can infer that 
the parties agreed together that evid?nce of it 
should not bo givon. ” 

At the best the defendant has suc¬ 
ceeded only in showing its own desire 
as at the privilege to be attached to 
these letters but wo are unable to dis¬ 
cover either by implication or other¬ 
wise any circumstance from which wo 
can infer that the plaintiffs also agreed 
to respect the privilege. We, therefore, 
overrule the second point also. 

The third point is that though it is 
truo that the final agreement entered 
into between the parties laid an obli¬ 
gation on the plaintiffs to do service in 
relation to the work which they had 
done in tho defendant’s building for a 
period of six months but it is contended 
that having regard to a letter of tho 
plaintiffs preceding tlie agreement in 
which they had agreed to render service 
for a period of 12 months hut they did 
not do so tho security money deposited 
by them is liablo to ho forfeited under 
the terms of tho agreement. Tho view 
which tho learned Subordinate Judge 
has taken in this behalf is that for the 
final terms of the contract between the 
parties the formal and tho last agree¬ 
ment should he looked into and not the 
correspondence which preceded it. This 
view wo are of opinion is perfectly 
sound both in common sense and in law. 
To quote the - language of Viscount 
Dunedin in a recent judgment of their 
Lordships of tho Judicial Committee in 

the case of Roman)i Ardeshir 1 Vcidia v. 
Secy, of State (l). 


“ Nothing is bettor settled than that when 
parties havo entered into a formal contract 
that contract must bo construed according to 
its own terms and not to bo explained or in¬ 
terpreted by tho antecedent commuuings 
which led up to it. This is especially truo of a 
conveyance. Tlioro even, if thero has been a 
formal antecedent contract, that contract can¬ 
not bo looked at to control tho terms of tho 
conveyance ; much less can moro commun- 
ings, which could only show what parties 

meant to do but cannot show what they did. 

It would bo otiose to sot forth at length tho 
authorities, but reference may bo made to the 
dictum of Baron Par ke in Shore v. Wilson (2); 

^ Boim 230—5G ’ 

i.A. 51 (P.C.). 

(2) [1842] 9 Gl. <Sc F. 355. 
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Smith v. I ond. Jersey (3); Prison Commit - 
a; oner* v. ( lerk of the Peace far Middlesex (4i; 
pc?r Sir O. Jessyl and l.ee v. Alexander (*») in 

which.Lord Sel borne states the 

proposition as a general oue. ,* 

We, therefore, reject the third point 
also. 

The result is that the appeal fails and 
is dismissed with costs. 

R.M./R.K. Appeal dismissed. 

(3) 'i Br. oc 13. 4» ~7 Price ^Si=j 

Moore 33 ‘=3 Bligh 590. 

(•;) [issy] Q.B.D. n0f;=5L L.J.Q.B. -133=30 
W K. 831= <> L.T. 804. 

<5) [*883J 8 A.C. 3)3. 
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Stuart, C. J., and Raza, J. 

J<i u-ah i r La !—PI until!—Appellanb. 

v. 

XI anna La! — Defendant — Respon¬ 
dent. 

Post Appeal No. L43 of 19*28, Decide! 
on 30:h September 1929. from decree 
of Sub-Judge, Malihabad, D/- 29th Sep- 
t ember 1928. 

(a) Practice — Appeal — Finding;* of fact 
•where i: sue simple and depending upon cre¬ 
dit of witn -ss should not be disturbed by 
appellate Court. 

Cun rally s,»o iking it is uncDsir.vblo for an 
ap»> dlat» Court to interfere with the tin lings 
of fact of tho tri il Judg? who sacs ail l ho yrsj 
the w i t n *ssjs nil 1 lias op|V>rtu i i •} of liO’ing 
th >ir demeanour, espieiilly in cis s wlioro tha 
issn i is p.iinplo and d j ponds on tli ? cre I i j which 
att tch )8 to one or otlur of coil licting wit- 
n-ss^s. Th ir sforo, the view of the trial Jndgo 
should no* 1)3 put asiio on a mere cont-jn* ion 
of probability by tho appallito Court an l in 
order to succee l the appillmt in us j p r o vo thi^ 
the ju 1 gin -lit appealed from is wrong an I if all 
ho c m show is nicely balanced c«ileulitions 
which 1 11 1 bo equal possihili/i s ofthijulg- 
na »nt on either th i one side or th * other b.-itig 
r igh"- he cannot succeed: A. I. II. 1 1 1 > P. G. I 

a. i. n imr. c. ai. foi. li> hoc ij 

(b| Negotiable Instrument* Act, S. 11S — 
Suit on promissory notes e<ecuted for big 
• urn met with plea of execution during uvno- 
rity — Creditor, when possible to advance 
loan on good s-curity. preferred bad one 
Further creditor unable to explain wSy loan 
was not entered in accounts properly kept - 
Court justified in holding against pre¬ 
sumption laid down in S. 118. 

In t suit on promissory no.es execute 1 for a 
big sum till pie i in defence was tha*; till doeii- 
meats worioxicutod during th? minority of the 
oxccut infc an I w i re post-dated, l'ho tf iil Cuirb 
gave a finding that they wore exicuto 1 lung 
before oxccu'iaat attlined mijority. When 
called upon to explain why, when it was pos¬ 
sible to a l vane a too loin on goo 1 s?curi*.y, h ? 
prefer ro l a bid one, ho coul l not explii i i* 
nor coul I bo explain why ho <lep irt *5 I from 
ordinary rulos of business, by not entoriug th 3 
transaction in his ordinary accounts, and 


entered the same in accounts defective and 

suspicious. 

Held ; that the Court was justified in deter¬ 
mining ngiinst the presumption laid down by 
S. 118. [P 109 0 2] 

II. Husain , Bhagwati Nath , MaJcund 
Behari Lal and P. D. Rastoji — for Ap¬ 
pellant. 

P. L. Banerji, Anant Prasad .Nigam t 
Anant Bi'iari Nigam and Alt Zaheer — 
for Respondent. 

Judgment. —This is a plaintiff’s ap¬ 
peal against a decree of the learned 
Subordinate Judge of Malihabad dated 
29th September 1928, by which he dis¬ 
missed the plaintiff’s suit. The plain¬ 
tiff’s suit was founded upon the allega¬ 
tions that tho defendant had executed 
two promissory notes in his favour, one 

d ited 20th March 1927, for Rs. 3,500 
and the other dated 5th July 1927, for 
Rs. 7,000. According to the plaintiff 
these promissory notes came to he exe¬ 
cute 1 in this manner. On 26th Decem¬ 
ber L926, the defendant hvl borrowed 
R*. 1,000 from him in cash and agreed 
ta pay 24 per cent simple interest. Ho 
then executed promissory note Ex. o. 
On 4th February 1927, tho defendant is 
alleged to have borrowed Rs. 1,475 more 
in cash and to have executed a Promis¬ 
sory note Ex. S for R 3 . 2,-‘.00 also at 24 
por cent simple interest, Rs. 1,025 of 
which represented the liability on Ex.o. 
On 20th March 1927, the defendant is 
alleged to have borrowed Rs. 925 more 
in cash and to have executed the pro¬ 
missory noto in suit Ex. 1 for Rs. 3,500, 
R-i. 2,775 representing the amount due 
on Ex. 8. This is how the fuse promis¬ 
sory note Ex. 1 is stated to have come 
into being. He further stated that on 
4th April 1927. the defendant borrowed 
R* 800 from him in cash and executed 
the piomissory noto Ex. 1? agreeing to 
nav 21 percent simple intoiest. lie 
added that on 12th Juno 1927 .the defon- 
dant borrowed from him Us. 3,000 in 
cish. and executed promissory note 
Ex. 9 agreeing to pay Rs. 21 per cent 

simile interest. Ho says that on otn 
July 1927, tho defendant borrowed from 
him Rs. 3,102 in cash and executed the 
promissory noto Ex. 2 which is io 
second promissory noto in sui . 
promissory note was executed for 1«. 

7 000- Rs. 848 were stated to bo du 
the promissory note Ex 10, and Rs. 
3,060 were stated to be duo on the p.o- 
missory noto Ex. 9. The total comes to 
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Rg. 7,010, Rs. 10 are stated to have been 
excluded. The learned trial Judge found 
that the defendant had signed the pro¬ 
missory notes Ex. 1 and Ex. 2 but that 
he had not received the amount of con¬ 
sideration alleged. Ho further found 
that these promissory notes had not been 
executed on the dates when they pur¬ 
ported to have been executed but had 
been executed on piior dates when the 
defendant was a minor. Ho dismissed 
the suit. The plaintiff appeals. 

The case has been complicated by the 
action of the parties. We have no hesi¬ 
tation in finding that neither the | lain- 
titT nor the defendant has boll the whole 
truth. Their statements appear to us 
to bo either entirely or in the miin 
false. The defendant further compli¬ 
cated matters by setting up an abso¬ 
lutely false plea to the effect that he 
had never signed the promissory notes 
in question. This is now admitted by 
his learned counsel to bo a false plea. 
In fact it was abandoned shortly after 
the opening of the case. Although the 
defendant in his written statement has 
distinctly denied having to his know¬ 
ledge signed Ex. 1 and Ex. 2, he soon 
resiled from this position. When he was 
called upon as defendant to tqako cer¬ 
tain admissions or denial ho refused to 
attend. He had filed his written state¬ 
ment on 10th May 1928. On 17th August 
1928, he was represented for the first 
time by a leading counsel, Mr. Niamat- 
ullah (now Niamatullah, J., of Allaha¬ 
bad High Court) and Mr. Niamatullah 
at once stated frankly that the promis¬ 
sory notes in suit were executed by his 
client. Rut ho added that thev were 
executed during his minority, sometime 
boforo 20th September 1925 and post¬ 
dated. lie further stated that the 
amount of consideration stated in the 
piomissory notes had not been received. 

Exception was taken in the grounds of 
appeal to permission having been granted 
to the defendant to rai 9 o these pleas, 
especially as the written statement had 
not been amended. But the learned 
counsel who represented the plaintiff- 
appellant has a hand med these pleas as 
they stand. Ho withdrew the sugges¬ 
tion that the trial Court had acted 
wrongly in allowing the defendant to 
change his dele nee without an amend¬ 
ment of the written statement, and ho 
withdrew the suggestion that the plain- 
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tiff had not had sufficient notice of the 
case set up by the defendant, and the 
suggestion that the plaintiff had been 
taken by surprise. But he has urged 
that the manner in which the defence 
was put up throws, even more strongly 
than woul 1 he the case otherwise, the 
burden of proof on the defendant to sub¬ 
stantiate his alleg itions. ll, as should 
have been the case, the defen hint had 
taken his present defenco at the begin- 
ni igoind embodied it in his wi i ten 
statement he should have given pai titu¬ 
lars of fraud or undue influence as tbo 
provisions of O. 6, R. 4 direct. But we 
do not consider that the m inner in 
which the defence case was put forward 
h is in iterially affected the result. The 
sole case argued on behalf of the defen¬ 
dant-respondent by the learned counsel 
who has appeared for him has been that 
the promissory notes Ex. 1 and Ex. 2 
ware a-tually executed when tbo defen¬ 
dant was a minor and that thus in any 
circumstances the suit must be dis¬ 
missed. 

Now even if the plea had not been 
taken as explicitly as it was taken in 
the Court below, it is the duty cf a 
Court, if it discovers that a transaction 
is void owing to minority, to declare tno 
transaction void, and even as the case 
was put by the dt fendant in the lower 
Court the plaintiff was in no way pre¬ 
judiced. If it is established than the 
promissory notes in question wore exe¬ 
cuted during the defendant’s minority 
the plaintiff’s suit must fail. The burden 
of proof is of course on the defendant. 
The learned counsel for the pi lintitf 
rightly relies on the provisions of S. 1L8, 
Negotiable [nstrummts Act. The pre¬ 
sumptions are that they were m ide tor 
consider ition and that they wore made 
on the dates which they hear, and it 
was for the defendant to establish the 
contrary. (Their Lordships here dis¬ 
cussed the evidenro and proceeded.) Wo 
consider that there w is ample evidence 
before the learned trill Judge which 
justilied him in determining against the 
preemption laid down by S. 118, Nego¬ 
tiable Instruments Act, that Ex. [ and 
Ex. 2 were executed before 20th So 
ptumber L925. Wo have read the judg¬ 
ment of tho learned trial Judge. Ho has 
taken great caio over the decision of the 
case an 1 has applied his mind as closely 
as he could apply his mind to tho dis- 
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cushion of the evidence. It is possible 
to clibicise some of his reasons but there 
can be no doubt as to the fact that lie 
has applied his mind very intelligently 
and very carefully. Ho had the plaintiff 
and the defendant before him. Neither 
of them was telling the truth. We con¬ 
sider that the plaintiff’s evidence was 
wholly false on all material questions. 
V\ e find that the defendant s evidence 
was mainly false but that it contained 


a certain amount of truth and that the 
learned Judge, when he believes the de¬ 


fendant, had reason to believe him. This 
is a case in which it appears to us that 
rules of decisions laid down by their 
Lordships of the Judicial Committee in 
two appeals before them have particular 
force. The first of these is Bombay 

Manufacturing Co. Ltd.,v. Moii 
Ij<C Sair La l (1). There their Lord- 
ships laid down. (We quote from the 
head note): 


to advance it on bad security, by the 
fact that if tho promissory notes were 
executed before 20th September 1925, 
the plaintiff was precluded from obtain- 

11, and by the facts 
that in making the alleged loans the 
plaintiff assorts that lie departed from 
the ordinary rules of his business, did 
not enter the transactions in his ordi¬ 
nary accounts and entered them in 
accounts which are defective and sus¬ 
picious. For the above reasons we up- 
h Did the decision of the learned trial 

Judge and dismiss this appeal with 

costs 

V.B./R.K. Appeal dismissed. 

. * A. I. R. 1930 Oudh 110 

Pullan, J. 

?.loliammad Ismail Khan —Defendant 
—Appellant. 

v. 


Generally speaking it is undesirable for an 
appellate Court to interfere with the findings oi 
fact of the trial Judge who sees and hears the 
witnesses and has an opportunity of noting 
•their demeanour, especially in cases whore tho 
issue is simple and depends on the credit which 
attaches to one or other of conllicting wit¬ 
nesses. The view of tlie trial Judge as to the 
credibility of the witnesses should not bo put 
aside on a mere calculation of probabilities bv 
the appellate Court.” 

In Naha Kishore Mandal v. Upendra 
Kishore Mandal (2), which is nob re¬ 
ported in the Indian Appeals hub which 
is reported in 20 A. L. J. 22, (.]. I. B. 
1922 P. C. 39), the head note shows: 

‘‘In appeals the burden of showing that tho 
judgment appealed from is wrong lies upon tho 
appellant. If all he can show is nicely balanced 
(calculations which load to equal possibilities of 
tho judgment on eitlmr the one side ortho other 
being right he has not succeeded.” 

Now, here we have ib that the 
learned trial Judge, who hoard the 
plaintiff’s statement, discarded it as 
untrue. Ho hoard tho defendant's state¬ 
ment and accepted it as sufficient with 
tho other evidence to show that Ex. 1 
and Ex. 2 were executed before tho de¬ 


fendant attained majority in 1925. Wo 
consider that his finding is strongly sup¬ 
ported by tho fact that tho plaintiff- 
appellant lias been unable to explain in 
any way why whon according to his 
own statement ho could have advanced 
kb° mon< 3y on good security, ho preferred 

(1) A. I. R. 1915 P. C. 1=39 Bom. 336=12 I 

A. 110 (P.C.). 

(2) A. I. R. 1922 P.C. 39. 


Abdul Ghaffar Beg and others —Plain¬ 
tiff and Defendants—Respondents. 

Second Rent Appeal No. 56 of 1928, 
Decided on 17th October 1929, from 
decree o f Dist. Judge, Gonda, D/- 31st 
July 1928. 

(a) Oudh Rent Act, S. 70—S. 70 applies to 
th ose tenants who have received “patta.” 

Section 70 applies to those tenants who havo 
already received a “patta.” In a suit for arre¬ 
ars of rent where it is not shown that tho ten¬ 
ant has been granted a patta, it is possible to 
admit oral evidence. CP 111 C lj 

(b) Civil P. C., O. 41. R. 27—Additional 
evidence should be admitted only for doing 


justice. 

Although the Court is not bound by tho spe¬ 
cific provisions of R. 27 and is allowed to 
admit additional evidence also under the gene¬ 
ral principles of law, it is assumod that before 
admitting such evidence an appellato Cour 
must ascertain that it is necessary in^order 
that justice may ho done. It is specifically 
laid down in R. 27 that whon such evidence is 


& - 


[P 111 C 2] 


admitted tho Court should record tno 
for so doing. CP m 

* fc) Civil P. C., O. 22, R. 3—Court offi¬ 
cials should not be appointed os guardian*. 

The appointment of a Court Nazir as^ the 
guardian of a minor is objoctionablo. Cour 
officials havo neither tho time nor the oppor 
tunity to do justico to the cause of minors an 
they should not he required to risk thoir °' vr | 
good naino and tho minors’ interest by 
ing these appointments. CP L J 


II. Husain — for Appellant. 

M. Wasim and Khaliquzzaman foi 


Respondents. . 

Judgment. — This second appeal 

arises from a suit brought by a theka- 

dar, holding under tho Court of Wat s 

representing tho Nanpara estate, agains 
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two persons who are alleged to be joint 
tenants of a certain holding. The ten¬ 
ancy of defendant 1 Mohammad Ismail 
is admitted by him and he denies the 
tenancy of defendant 2 Faruq Ahmad 
who is a minor. He also denies that 
the rent assessed on the holding is 
Hs. 102-8-3 in cash but states the rent 
of this holding is paid in kind and has 
already been paid in full. The first 
Court, the Assistant Collector, dismissed 
the plaintiff’s suit, finding that Faruq 
Ahmad had no share in the holding and 
that no cash rent had been assessed as 
against Mohammad Ismail who had paid 
off the sum due for the grain rent in the 
years in dispute. The lower appellate 
Court, the learned District Judge of 
Gonda, allowed the appeal and decreed 
the plaintiff’s suit jointly against both 
defendants. It was admitted that up to 
the year 1329 F. inclusive rent of this 
- holding was payable in kind under the 
batai system but it is stated that from 
the year 1330 the system was changed 
in lespect of this viilago and cash rent 
assessed on almost all the holdings in¬ 
cluding the ono in dispute. 

Giound 1 of appeal is that the lower 
Court admitted certain evidence which 
was inadmissible under S. 70, Oudh 
Rent Act. Now this objection cannot 
bo sustained because S. 70 applies to 
those ^tenants who have already recei¬ 
ved a ^ patta”. It is not alleged that 
an > patta had been granted previ¬ 
ously to the appollant, and it must be 
presumed that there was no such patta 
because he admittedly paid rent on ap¬ 
praisement. It was, therefore, possible 
to admit oral evidence and oral evidence 
has boon admitted and apparently be¬ 
lieved by the Court below showing that 
the appollant accepted the new rent. 

1 nfortunatoly the lowor appellate Court 
admitted in evidence an application 
made by the appellant to the Court of 
\\ards after a decree in his favour had 
been passed by the Court of first in¬ 
stance, and a very proper objection is 
taken in appeal that this application 
was not admissible in evidence. No 
doubt a wide discretion is given to the 
appollato Court by the judgment of 
their Lordships of the Privy Council in 
the caso of Indrajit Pratap Sahi v. 
Arnar Singh (I) and the Court is no 

(1) A. I. R. 1023 P. c. 128=2 PaxTciO^O 
I. A. 183 (P.C.). 


longer bound by the specific provisions 

°f. B - ? 7 l 0 ' 1 41 .’ C ' Vil R C - bub IS 

allowed to admit additional evidence 
also under the general principles of law. 
As their Lordships observe “rules of 
procedure are not made for the purpose 
of hindering justice.” But it is assumed 
that before admitting such evidence anl 
appellate Court must ascertain that it 
is necessary in order that justice may 
be done, and it is specifically laid down 

; n ri vV R 1 fj’ when sucb evidence 
s a< ' n “ 1 ttod the Court should record the 

f °!'„ so 1I doin g- ^ the present' 
case it is difficult to see how an applica¬ 
tion made by the appellant after the 
decree was passed can have any bearin'* 
on the case under appeal, and I ought 
certainly to have had the advantage of 
seeing the reasons why the Judge ad¬ 
mitted it. I have read tho application 
in order to ascertain whether I could 
myself supply the reasons which the 
learned Judge did not think fit to give 
and I have failed to do so. Apparently 
the appellant was satisfied with tho 
decree of the first Court and decided 
that it would bo for his own interest to 
pay cash rents from the year 1335 
Lven so ho did not say that he agreed 
to a cash rent of Rs. 102-8-3 but onlv 
that he would agree to rent assessed at 
the village rates whatever they might 
He. Tins document therefore does not 
amount to an admission and in any case 
in my opinion, should not have been’ 
admitted in evidence. But it appears 
that there is sufficient evidence on the 
record apart from this to justify the 
decision of the lowor appellate Court, 
and I cannot say that tho finding of fact 
as to the acceptance of this rent depends 
upon tho erroneous admission of this 
piece of evidence. I am also bound by 

the lower Court’s finding as to the pay¬ 
ments which havo boon made and I am, 
therefore, unable to disturb tho decision 
against the appellant on this point. 

A second question has been raised 
relating to tho joint tenancy of Faruq 
Ahmad. It has been urged that in this 
matter also the learned Court below lias 
relied upon inadmissible evidence I 
find that when tho mother of tho minor 

TfM U ^K tll ° plaintiff’s nephew 

Ifthikhar Husain was appointed as guar¬ 
dian ad litem and confessed judgment 
He was subsequently removed from the 
guardianship and tho Nazir of tho Court 
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'vas appointed, who denied that the 
rninoi had any share in the tenancy. 
Clearly tho admission of Iftikhar Husain 
was ina Irnissihlo in evidence and should 
have been totally disregarded and the 
objection raised by the Nazir should 
have been considered. But when I turn 
to tho conclusion of the judgment of the 
Court below 1 find that, in spite of the 
lemarks made earlier in his judgment, 
he states himself that ho lias decided 
the question on the evidence of the Pat- 
wari and the plaintiffs agent Mumtaz 
Ahmad who are, in his opinion, abso¬ 
lutely 1 1 uthfu 1 witnessos. iTo expresslv 
states tnat he is passing a decree against 
the minor on their statements apart 
from tho statement of iftikhar Husain. 
Tims, this also is a finding of fact based 
upon admissible evidence which has 
been believed by tho Court below. I 
cannot say that the evidence lias been 
wrongly believed. The main point for 
disbelieving it is alleged to be an entry 
in one khatauni showing that the joint 
tenant was named Shuja-at. The Pat- 
wari knows Hindi but not Urdu and 
consequently he did not write this 
entry, and it appears to he a manifest 
mistake probably caused through tho 
Patwari’s ignorance of Urdu. There is 
no evidence that there is any person 
named Shuja-at and the name Sajjad is 
shown in all tho earlier papers. In this 
connexion, however, I should like to re¬ 
mark that the appointment of a Court 
Nazir as the guardian of a minor is oh- 
jjectionable. Court officials have neither 
jthe time nor the opportunity to do jus¬ 
tice to tho cause of minors and they 
should not he required to risk their own 
good name and tho minors’ interests by 
receiving theso appointments. 

Thus, although tho procedure of the 
low oi aj pel la to Court laid tho judgment 
open to criticism, I am not prepared to 
intei fere with tho decision and I dis¬ 
miss this appeal with costs. 

U.M./R.K. Appeal di stnissed. 
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Puli, an, J. 

Ravi Kirat and anothei —Plaintiffs— 
A ppollants. 

V. 

Gajadhar Shukla — Defendant — Res¬ 
pondent. 

Second Appeal No. 125 of 1929, Deci¬ 
ded on 22nd November 1919. 


FIAR SHUIvtiA (Pullan, J.) 1930 

(a) Civil P. C., S. 11 ”” Application for re¬ 
view is not suit so os to bar fresh suit. 

An application in review is not a suit and 
tho rejection does not amount to a decision 
which Kars a fresh suit. • fP L1^G21 

(b) Civil P. C , S. 2 ( 15)—"Vakalatnama” 
empowering filing of compromise does not 
empower to enter into compromise or sign it. 
— Civil P C. O. 3, R. 1. 

A vak il itnam i which empowors a pleader to 
hlo a compromise cannot be held to empower 
him to cut^r into a compromise and sign it, for 
th * party: A.I.It. 1128 Oudh 33G /*<•/,[P 113 C 1] 

5. C. Das for Itadha Krishna — for 
Appellant. 

G. Hasan — for Respondent. 

Judgment. Tho case out of which 
this second appe lI arises was one brought 
by two persons who claim that they 
have a share amounting to 18 biswas in 
a certain No. 179, and that in a pre¬ 
vious litigation a compromise which was 
arrived at between themselves and the 
defendant did not correctly express the 
terms of the agreement at which they 
had arrived. The lower Courts have 
been at great pains to come to a correct 
decision in this matter. The first Court, 
namely, tho Munsif of Fyzabad, found 
that tho compromise was arrived at under 
a bona fide mistake and ho gave a decree 
cancelling tho compromise. In appeal 
tho learned Subordinate Judge was in 
error on a point of law. He believed 
that because an application for review 
of the order of the Court granting the 
decree in the terms of the compromise 
had been rejected, tho present suit wa9 
barred on tho principle of res judicata. 

It appears that tho learned Subordinate 
Judge was shown a ruling of the Cal¬ 
cutta High Court reported in 
Gopal A larumdar v. Prasnna Kumar (U, 
in support of this view. Unfortunate y 
lie was not aware that that ruling ias 
been overruled by the same High Corn 
in a ruling reported in A/ 1. Gulab Kocr 
v. Dad shah Bahadur (2), and this iu mg 
has been re-affirmed in Srish thaw ra 
Pal v. Triguna Prasad Pal (3). An ap-| 
plication in review is not a suit am \ s 
rejection does not amount to a < ocision 

which bars a fresh suit. On a 

point also tho learned Subordinate Judge 
is in error. The compromise was tn 01 e 
into on behalf of two brobheis. ne 

them signed tho compromise but a pie * 

der sig ned for the 0 ^ 1 21 : j n ..j 7— 

(1 ) floor*3 10 0. \V. N. 02 ^ Cj * * 12 9 — 13 

(2) [190 Ij 10 C. L. J. 4 20^2 1 . 0 . 120-1 
C. W. N. 1107. 

(3) [1013] 40 Gil. 5U^.S *• C * 41 * 
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thority which the pleader had for 
signing the compromise was a vakalat- 
tnama which empowered him to file a 
compromise. The vakalatnama did nob 
authorize him to enter into a compromise 
and in ray opinion it would be most 
[improper to hold that this ordinary form 
of vakalatnama enables a pleader to 
enter into a compromise on behalf of his 
client without obtaining the signature 
of the latter. This lias been held in the 
case of pardahnashin ladies by a Bench 
of this Court in a case reported in 
IIubraji v. Ciandra liali (4), bub I see 
no reason to confine that judgment to 
cases of pardahnashin ladies. Thus one 
at any rate of the appellants can pro¬ 
perly apply to have that compromise set 
aside. As to the principal appellant, be 
rests his case on the allegation that tho 
compromise was entered into in error. 
This view was accepted by tho Munsif 
but nob, it would appear, by the learned 
Subordinate Judge, who believes that 
he himself understands the compromise. 

I admit that I do not share his con¬ 
fidence. Tho first case was referred to a 
commissioner who prepared a report and 
a map. 

In his. report 'he said that ’ he 
marked in red an area of 8 biswas and 
tho # left ncoloured an area of 18 biswas. 
Tho natural conclusion to be drawn from 
this is that Abe uncoloured portion was 
the 8 biswas over which the defendant 
admittedly possessed a right as birt, and 
that the 18 biswas was tho area claimed 
by the plaintiff as zamindar. When tho 
co mpromise was drawn up, the pleader 
for the plaintiff said that his claim was 
confined to tho area marked in red, and 
this appears to have been taken to mean 
that he had no objection to giving up 
some portion of that area. To my mind 
it is more natural to suppose that ho in¬ 
tended by this that his client claimed the 
18 biswas marked red. Tho compromise 
disregarded the rest of tho field. It took 
the area marked red and allotted to tho 
defendant a small portion of it which is 
said to lie between the letters “K” and 
“Li” There is no letter “L” in tho 
amin’s map and the letter “K” is not at 
a corner but in the middle of tho side of 
a portion of tho property. How its 
exact division was to be ascertained I 
am unaware and what tho area that was 
being granted to the defendant out of 
(4) A. I. R. 1928 Oudh. 88G. 
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the red portion of the number is equally 
obscure. As far as 1 can understand tho 
amin’s report, on which the parties came 
to the agreement, it was to the effect 
that the red area should go to the plain¬ 
tiff, the uncoloured area to the defen¬ 
dant, and that the latter was also to 
have rights over his own well and cer¬ 
tain trees standing on tho red area. I 
believe that this is the agreement which 
the parties made or which they under¬ 
stood to have been made. I cannot 
believe that they agreed to a compro¬ 
mise such as that which is now set up 
by the defendant. It appears to be un¬ 
intelligible and quite contrary to the 
pleadings of both sides. As I have stated 
above the lower Court allowed this ap¬ 
peal on two incorrect findings in law. 
On facts I consider that he was mist'akeu 
and that the view taken by the Munsif 
was a more proper view and one which- 
gave a better chance of justice to the* 
parties. 

I, therefore, allow this appeal and 
restore the order of the Munsif, which 
moans that the parties will return to 
the position which they occupied in the 
first case before the compromise was 
entered into, that is to say, the compro¬ 
mise will be held to be set aside and 
the first case will be restored to its- 
original number and tried according to 
law by the Court in which it was insti¬ 
tuted. I think it would be proper ini 
this case to pass no immediate order as 
to costs. They will abide by the result. 

V.n./R.K. Order accordingly. 


* A. I. R. 1930 Oudh 113 

Stuart, C. J., and Raza, J. 
Mata Din — Appellant. 


Emperor — Opposite Party. 

Criminal Appeal No. 256 of 1929, De 
cided on 2lst August 1929, against the 
order of Second Addl. Soss. Judge, Luck 
now, D/- 25th April 1929. 

* (a) Evidence Act, S. 24 — Confession 

1, tS° j rt Cnn r. ejeck portions that are 
■ also and deduce guilt. 

Whore tho confession is anything but a full 
confession tho Court is at liberty to nsVth 

[P 116 C 2; P 117 C 1] 



114 Oudh Mata Din 

(b) Penal Code, S. 201 — Removing corpse 
of murdered man is causing disappearance 
of evidence of offence. 

The ordinary inference to be drawn from the 
conduct of persons who have been concerned 
in a murder in a house, and who have removed 
the body to another place, is that they do so 
with the intention of causing, at any rate, tho 
true evidence about the locality, in which the 
murder took place, to disappear. Whether such 
evidence was caused to disappear with tho in¬ 
tention of screening the offender from legal 
punishment is a question to be decided from 
the circumstances of tho ease: 17 All. 30P>, Rrl , 
on. [P HOC 2; P 120 C lj 

Three men were sleeping close to the de¬ 
ceased man. Some one came in the night 
and struck the man with a violent blow 
severing the neck from body. Subsequently 
these persons removed the corpse to another 
room, broke bars of the windows and oblitera¬ 
ted blood marks in original place, thereby caus¬ 
ing evidence of locality of murdor to disappear 
an 1 putting police on wrong scent as to mur¬ 
derer. 

Htlrf: that the fact that none of them was 
disturbed was improbable aud it must be held 
that those persons must have had an intention 
of screening the murderer or murderers 

[P 120 C 1] 

•v (c) Criminal P. C., S. 237 — Person tried 
for offence known and believed to have 
been committed by him — No evidence to 
prove his having taken part—Conviction 
under S. 201 is not illegal. 

Conviction of an accused under S. 201 as 
accessory to an offence known and believed 
to have been committed by him, although evi¬ 
dence does not sufficiently or definitely prove 
that ho was present at and had taken part in 
the offence is not illegal: 22 Cal. G38; 8 All. 
2o2: 2 All. / 13 and 6* Cal. 760; • l.)iss. from , A. 
1. 11. 10 C. 130, licl. on. [p 121 C 1] 

II. A\ Misra — for Appellant. 

G. II. Thomas and J. N. Mul/a — 
for the Crown. 

Judgment.— Del.i Dayal and Shoo- 
nandan Singh have been convicted by the 
learned Second Additional Sessions Judge 
of Lucknow, sitting at Ili\ao of an of¬ 
fence of murdor under S. 302, I. P. C. 
and sentenced to transportation for life. 
In the same trial the same two persons 
Debi Dayal and Sheonandan Singh and 
Salik Ram and Mata Din were sentenced 
under the provisions of S. 20L, I. P. C. 
for causing tho evidence of the same 
murder to disappear with the intention 
•of screening tho offender from legal 
punishment and sentenced to three years 
rigorous imprisonment each. All these 
four persons appeal. Tho Government 
Advocate has on behalf of tho Local 
Government filed a revision that tho 
sentence on Debi Dayal and Sheonandan 
Singh should bo enhanced to sentences 
of death. At the town of Bihar in tho 
‘UnaoDistrict there is a Fort belonging to 
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Raja Sham Sundar Nath Kaul, a Kashi- 
miri Brahman, Taluqdar of Bithar, The 
Raja (P. W . 15) resides in Lucknow. 
His agent Pandit Bishambhar Nath 
deceased, also a Kashmiri Brahman, re¬ 
sided in tho Fort at Bithar and mana¬ 
ged the business of the estate there. 
On the night of 4th September 1928, or 
tho early morning of 5th September 
I and it Bishambhar Nath received in¬ 
juries while in the Fort which caused 
his death. The first information which 
was received as to his death was con¬ 
tained in a report made at the police 
station at Achalganj two miles distant 
from Bithar at 7 a. m. on 5th September 
1028. This report was made by Salik 
Ram appellant. Salik Ram was an 
agent of the estate who worked und9i* 
Pandit Bishambhar Nath. Sheonandan 


Singh appellant accompanied Salik Ram. 
The report was recorded by Sub-Inspec¬ 
tor Raghunandan Prasad who was then 
ollicer-in-charge or the Achalganj police 
station. Tho report is as follows: 

Pandit Bishambhar Nath, tho general 


agent of Pandit Sham Sundar Nath Kaul, the 
7. unindar of Bithar, used to reside at Bithar 
in tho Fort. Ho used to sleep at night in the 
Court room of the Fort. Last night too, hav¬ 
ing taken his meal he as usual, went to Mt. 
Iveola BhatiiTs place. She lives at the door 
of tho Fort. It is not known at what time ho 
returned in the night. This morning vftien I 
and others awoke from sleep Sheonandan 
Sipahi told me that Panditji was lying dead. 
I saw that Pandit Bishambhar Nath was lying 
on tho charpoy with his throat and face cut, 
ILis dhoti was unfastened and a little blood 
also lay on the charpoy. Two or three 
wooden bars of tho window which is to tho 
west on tho back of the Court room, are also 

broken, from which it appears that SOI |P° n ? 
having conn from that very side liaskillo 
him. At night, upto 12 o’clock, the sjpa 
had remaine 1 awake in tho Fort. It is tho g 
that this event happened after that hour, 
have not at all questioned the sipahis ana 
goraits and have at once come awa\ o llll V 
tho report. Tho rest, whatever it may be, \n 

bo told by these people.” 

TMt. Koola Bhafcin (P.W.10) is a widow 
who was the mistress of tho docoasei 
man. The 1 Sheonandan Sipahi mon- 
tioned is Sheonandan Singh appellan 
who accompanied Salik Ram. k 
spector Raghunandan Prasad (l • • . J 

had to proceed that day to I nao w 
is nine miles distant from Acha go»nj 
attend a sessions case. As b o 
able to proceed himself to > 1 
deputed Sub-Inspector Sheo Tar k ash 

(P W 25) to Bithar. Sub-Ins pe 

Shoo Parkash reached Bithar ‘at 9 a. n>. 
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He at once proceeded to the Fort where 
he found on a charpoy in the outer room 
of the kachohri (Court room) the dead 
body of Bishambhar Nath. He held an 
inquest upon the body the result of 
which wag recorded in the inquest re¬ 
port Ex. 7. From this report it appears 
that the body was lying face upwards 
on two daris which were placed on a 
charpoy. Two pillows were at the head 
of the corpse. The whole of the corpse 
was covered with a white sheet. At tho 
portion of tho sheet over the neck of the 
deceased there was a largo cut. Tho 
sheet was soaked with blood. The 
upper dari and the pillows were also 
soaked with blood. The post-mortem 
• examination of the corpse disclosed that 
death had been caused by a cut from 
a cutting instrument which had cut 
through the whole of the throat and had 
cut through tho branches of the carotid 
artery. There were no other injuries 
except a slight bruising on tho right arm 
and a slight bruising on the left temple. 
From the injuries and the circumstances 


attending the discovery of the corpse the 
conclusion can be drawn that tho de¬ 
ceased met his death by receiving a 
blow with a sharp edged heavy weapon 
delivered through the cloth which was 
covering his face. The blow must have 
been delivered with great force. There 
must have been a large amount of blood 
shed. A portion of the blood had re¬ 
mained on the sheet, the pillows and 
tho top dari, but it would have been 
easy for a considerable amount more to 
have fallen on the ground and to have 
splashed over surrounding objects. Sub- 
Inspector Sheo Parkash appears to have 
done little investigation. Ho appears to 
have satisfied himself with conducting 
the inquest and despatching the corpse 
to headquarters. He was clearly wai¬ 
ting for tho arrival of his superior of- 
icer Sub-Inspector Reghunandan Prasad, 
ir! i i ham Sundar Nath Kaul (P W 

ino* Unao on 4th September 

1928 and had seen tho deceasod there. 

On 5th September 1928, ho received a 
telegram to the following effect: 

“ Pandit Bishambhar Nath killod last niaht 
como immediately. Salik Rim.” B 

Tho telegram has been lost but a 
copy Ex. 6 has been filed which shows 
that tho telegram was despatched on 
5th September 1928, from tho railway 
telegraph office at the Achalganj Rail¬ 


way station. It was sent urgent a fee 
of Rs. 2 being prepaid. The Court has 
been unable to discover with certainty 
fiom the copy the time when it was 
despatched but it apparently was des¬ 
patched at 9 a. m. and it would appear 
to have been despatched by Salik Ram 
from Achalganj after lie had made the 
fiist leport. There is no evidence as to* 
the exact time when tho Raja received 
this telegram. As soon as lie received 
it he obtained a motor car and motored 
at once to Bitbar. Ho had first motored 
to Unao which is over 30 miles from 
Lucknow and then 11 miles on to 
Bithar. Three miles from Unao lie met 
the dead body being brought in. Near 
Achalganj he passed Sub-Inspector 
Raghunandan Prasad who was riding 
in. I hoy both arrived at Bithar at 
about 5 p. m. the Raja getting in 
before tho Sub-Inspector. We thus 
have it that at 5 p. m, on 5th September 
1928, Sub-Inspector Raghunandan Pra¬ 
sad and tho Raja had arrived at Bithar. 

1 he Fort at Bithar contains a large» 
collection of scattered buildings. Tho 
piosecution has prepared a plan of the 
Fort (Ex. I) drawn to scale. Tho Fort 
covers a largo area. It is enclosed with 
walls six to seven feet high. The walls 
can in many places be climbed. There 
is an outer gate which is secured at 
night. The suggestion for the prosecu¬ 
tion is that on the right when tho 
deceased met his death the following 
persons were in tho fort. 

(1) Bishambhar Nath deceased man¬ 
ager of tho Raj ; (2) Salik Ram appel¬ 
lant, under-manager ; (3)» Mata Din 

appellant, a superior chaprasi, who also 
did work of a clerical nature ; (4)* 

Sheonandan Singh appellant, a sepoy ; 

(5) Debi Dayal appellant, also a sepoy ; 

(6) Fateh Singh sepoy P. W. 12 ; (7) 

Kalka Gorait (P. W. 23) ; (8) Manewa 

Gorait (P. W. 20) ; (9) Nanh ua Gorait, 

who has not been called as a witness. 
These are all the porsons who accord¬ 
ing to tho prosecution were on tho 
promises that night. Tho time was 
near the end of tho rains and according 
to tho prosecution all these porsons 
weio sleeping out of doors. According 
to the prosecution tho deceased was 
sleeping in a space between tho kache- 
hii or offico and a building called the 
zenana which had formorly been 
occupied by women, and round him 
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were sleeping on charpoys the appellants 
Sheonandan, Debi Dayal and Mata Din. 
It lias been noted that the dead body of 
the deceased was found inside the 
Court room. But the case for the pro¬ 
secution is that lie was actually sleep¬ 
ing outside, that ho was murdered 
outside and that the body was then 
carried inside the Court room. Accord¬ 
ing to the prosecution Salik Ram, Patch 
Singh and Kalka wore sleeping near 
the gate. Manewa was sleeping to the 
north of the Court room and Nanhua 
was sleeping on the zenana premises. 
The first report, as has been seen, refers 
to the breaking of the bars of a window 
of tho Couit room on the west. The 
prosecution case is that no one had 
entered though that window, and that 
the bars had been broken with the 
intention ol leading tho police to be¬ 
lieve that the murderer of the deceased 
had obtained ingress by breaking 
through that window. There was a 
broken lamp also in tho Court room. 
It is suggested that this lamp was 
broken accidentally, as tho body was 
being carried in. 

The evidence as to the conduct of the 
inquiry raises questions to which no 
answer was given. It would have 
seemed necessary, considering the facts 
that the deceased was the manager of 
tho estate and that there were only 
eight other persons who were residing 
in the Fort with him on the night of 
his death, to have examined closely and 
in detail every one of those persons, 
in order to discover where each person 
was, and whether he had heard or had 
seen anything, lb was further neces¬ 
sary to obtain some information as to 
when it was first discovered that tho 
deceased was dead. But the record 
does not show that a close investigation 
tooK place on these lines. It may havo 
taken place on those lines, but there is 
no evidence upon the point. Tho woman 
Keola was sent for and was examined. 
Tho caso was considered of great impor¬ 
tance and on tho evening of 5th Septem¬ 
ber 1928, both tho Deputy Commissioner 
and the.Superintendent of Police arrived 

on the spot and stayed there for about 
two boms. 

Cn 0th September 1928,Mata Din 
and Salik Ram are said to have made 
disclosures to tho Raja (P' W. 15). 
(Their Lordships then considered tho 


evidence of Raja (P. W. 15) and Sheo- 
nandan Shukal (P. W. 14) and disclo¬ 
sures made to them in extenso and 
proceeded.) We can now come to the 
actual trial. In this Suraj Narain, 
Madho and Hari Shankar were acquit¬ 
ted. The evidence of Kashi Ahir and 
Borov Lodh was disbelieved, against 
them. As there is no appeal against 
their acquittal, it is not necessary for us 
to go at length into tho evidence against 
them. This much wo may say that 
we agree with the learned Sessions 
Judge that the evidence of Kashi and 
Borey is completely unreliable. We 
shall deal later with the evidence of 
Fateh Singh. The evidence produced 
by Suraj Narain to establish that at 
the time of tho murder lie was in the 
Central Provinces working as a labourer 
on railway construction was believed 
by the learned Sessions Judge and we 
see no reason to disbelieve it. Tho 
evidence of Fateh Singh was disbelieved 
by the learned Sessions Judge. He has 
given excellent reasons for disbelieving 
it. Apart from anything else the 
evidence of this man to the effect that 
Suraj Narain was the man who actually 
struck tho blow that severed tho neck 
of tho deceased must bo absolutely 
inaccurate, if Suraj Narain was at that 
time in the Central Provinces. There 
are, however, many other reasons foi 
discrediting the evidence of Tateh 


The caso in support of the convictions 
Sheonandan Singh and Debi Dayal 
c abetment of murder therefoie less 
tirely as against Sheonandan 
msolf upon the statement which n 
said to have made to Sheonandan 
,ukul on 7th September 1 >? ,e * 

o portion of the statement w 10 
lpably inaccurate on tho finding 1 
raj Narain was in the Contia * 
nces at tho timo that the mUl( c 
is committed. This is not, . 10 ^° 1 

o onlv point to which criticism 
, directed. It is very noticeably that 
cording to Sheonandan * hu u , 

.ndan Singh insisted that Mata, • 

9 hi Dayal, Salik Ram, and hmose 

id had nothing to do with th ®Fj“ ,d bu i, 
ms tho confession was anyt « I 
full confession. Ihoieaino j 

,dg° is, however correct .nj ^ ^ 

mfession as it stands, and derive* 
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/deduction of the guilt of the man who 
hn&de it even while rejecting portions of 
the confession which are false. The 
'learned Judge regarded tho confession 
in this manner. He found that Sheo¬ 
nandan Singh was in tho Fort at the 
time of tho murder. He found that 
Sheonandan Singh admitted that he was 
standing near the bed of the deceased 
man while the deceased man was mur¬ 
dered. Although Sheonandan Singh had 
clearly indicated as tho actual murderer 
a man who was at that time in the 
Central Provinces, he considered that 
this statement was sufficient to show 
that Sheonandan Singh was present at 
the time of the murder and he was 
unable to draw any other inference 
from his presence other than that he 
was an active abettor of the murder. 
Such a conclusion is a legal conclusion. 
But we are unable to accept the state¬ 
ment of Sheonandan Shukul as of 
sufficient value to justify a conviction. 
There are many peculiar points about 
the evidence of Sheonandan Shukul. He 
had been engaged on 5th September 
1928, as officiating manager of tho 
estate. There was no reason established 
why Sheonandan Singh should wish to 
confide in him. Wo have it from tho 
evidence of the Baja that on 6th January 
1928, Sheonandan Singh had told him 
that he knew nothing about the murder, 
that he had been sleeping close to 
the charpoy on which deceased was 
lying, but that he had heard and seen 
nothing. That is tho only implication 
that is to be drawn from the story that 
he told. Ha continued that next morn¬ 
ing being afraid that suspicion might 
fall upon him ho had joined Salik Bam 
and others in removing the bed to ano¬ 
ther place. He had been privy to the 
i emoval of tho bedy to another place 
and tho breaking of the bars of the 
window. 

It is thus clear that on 6th' Sep¬ 
tember 1928, he had no apparent in¬ 
tention of admitting that he had seen 
the murder committed. Thero is no 
apparont reason, why Sheonandan Shu¬ 
kul should have gainod tho confidence of 
Sheonandan Singh. Tho former had 
taken chargo only on 5th September 
1928. Yet wo have it from Sheonandan 
•Shukul that on tho morning of 7th at 
8 a.m. Sheonandan Singh came and sat 
by him and Sheonandan Shukul pressed 
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him again asking what did ho know 
about the murdor. Everybody knew 
that Sheonandan Singh had stated that 
ho know nothing about the murder, hut 
Sheonandan Shukul returned to "the 
subject, and pressed him saying that as 
he was sleeping close by he must have 
known something about it. Then ac¬ 
cording to the witness Sheonandan Singh 
made this incriminating statement. 

It is quite clear that the police otfi- 
cials in charge and the Baja were very 
anxious to obtain evidence as to the 
murder. They had according to their 
account been unable to obtain any in¬ 
formation of any value but where they 
had failed it is said that Sheonandan 
Shukul succeeded. This story is not 
convincing. If otherwise, Sheonandan 
Shukul would have been of importance. 
Yet we find that in tho police chargo 
sheet of 2ist September 1928 the name 
of Sheonandan Shukul is not entered as 
a witness. His name was not mentioned 
until a subsequent date. When tho 
Sub-Inspector Baghunandan Prasad was 
asked in cross-examination why lie had 
not put up the name of Sheonandan 
Shukul at tho beginning he replied that 
he only learnt lato in tho proceedings 
that a statement made by an accused 
person before people other than police 
men could be proved in Court. This, 
however, is hardly a sufficient explana¬ 
tion, for the Baja is put up iu the police 
charge sheet as a witness who can give 
evidence as to tho statements mado to 
him by Mata Din and Salik Bam and 
Bam Kishen Tewari who was never 
called as a witness, was put up to give 
evidence as to statements mado to him 
by Dobi Dayai and Salik Bam. 

It is true that the Sub-Inspector said 
in his deposition that proceedings under 
S. 201, I. P. C., had never occurred to 
him as possible during the investigation. 
But if those proceedings did not strike 
him as possible during the investigation 
it is difficult to see why ho mentioned 
the Raja as a person who would give 
evidence as to the statements mado by 
Mata Din and *Salik Bam. Alter giving 
close consideration to tho evidence of 
Sheonandan Shukul wo are of opinion 
that wo are not justified in accepting 
that ovidonco as establishing that Shco- 
nandan Singh had been standing near 
tho bed of the decoasod at tho time of 
the murder. Upon that liuding his con- 
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viction of abetment of murder cannot 
stand. The case as against Debi Dayal 
in reference to abetment of murder is 
based by the learned Sessions Judge 
upon the following hndin gs. He finds 
that Debi Dayal was in the Foib at the 
time that the murder was committed. 
This in itself establishes little. Salik 
Ram, Mata rDin, Fateh Singh, Manewa, 
Nanhua and Kalka were also in the Fort 
at the time of the murder. To connect 
Debi Dayal with the murder the learned 
Judge relies upon tlie evidence connected 
with the dhoti. This much is clear. In 
the house which Debi Dayal occupied in 
Bithar a dhoti was found hanging up to 
dry. There were nearly obliterated 
stains upon it and those stains have 
been found by the Imperial Serologist to 
l e stains of human blood. Debi Dayal 
has stated from the beginning that the 
dhoti was a dhoti worn by one of his 
women folk, and explained the stains as 
being the stains of blood passed in tho 
monthly courses. The learned Judge 
was under the impression that he had 
said that the dhoti was worn by his 
wife. He did not say that. He said 
it was worn by one ot his women folk. 
As his wife was at the time pregnant, 
if lie had said that the dhoti was worn 
by his wife, there would have boen 
force in tho criticism. But ho did not 
say so. 

There is a witness Puran Pasi (P. \V. 
ll) who doposed that at first in the 
morning on oth September 1928, he was 
on his way in tlie fields when he saw 
Debi Dayal washing a dhoti in a river. 
There would be nothing necessarily to 
connect tho dhoti which Debi Dayal 
was then washing with the dhoti which 
was found in his house on 6th Septem¬ 
ber. But apart from that we find the 
evidence of Puran Pasi valueless. We 
do not agreo with tho learned Judge 
that the explanation given by Debi 
Dayal is incompatiable with the stains 
on tho dhoti and we see no reason neces¬ 
sarily to supposo that the witness Rup 
Rani (D.W. 2) is not telling the truth. 
Wo find that the evidence afforded by 
the discovery of tho blood stains on tho 
dhoti is quito insufficient to bring tho 
charge of abetment of murder home to 
Debi Dayal. Wo accept the appeals of 
Debi Dayal and Sheonandan Singh 
against their convictions of allotment of 
murdar and sot their convictions and 


sentences on that charge aside. In 
these circumstances the applications for- 
enhancement of sentence fail automati¬ 
cally. 

We now come to the second part of 

the case. 


Have the four appellants been con-* 
victed rightly on a charge under S. 201?' 
V\ e see no reason to doul^t the evidence 
of Raja Sham Sundar Nath Kaul (P.W. 
15) when lie deposed that on 6th Sep¬ 
tember 1928, Mata Din, Salik Rain,. 
Debi Dayal and Sheonandan Singh all 
admitted to him that the chavpoy, on 
which was the dead body of the decea¬ 
sed, was carried from the place where it 
lay between the zenana and the Court 
room and placed in the Court room, in 
order to create the impression that the 
murder had been committed in the 
Court room and not in the space outside 
and that the bars of the window had 
been broken to create the impression 
that tho murderer of the deceased had 
obtained ingress by breaking those bars.. 
There is further evidence that on 6th 
September 1928 it was noted that in 
the space between the Court room and 
the zenana there were obliterated marks 
of blood. Sub-Inspector Raghunandan 


Prasad has depcsed as follows: 

‘‘I then examined tho open space carefully 
and noticed obliterated marks of blood. Tho 
attempt was made by throwing dry earth on 
the blood and then rubbing it off.*' 

Tho evidence that marks of blood in 
tliis caso had Tieen removed lias been 
criticised strongly by the learned coun¬ 
sel for the appellants. They suggest 
that tho evidence is untrue and that the 


lea was an afterthought. They say 
hat if this had been the case the a - 
Bmpt to remove tho marks of °° 
ould certainly have been discoveie on 
th September. Wo, however, accep 1 
ridence that marks of blood woio e ec- 
3d in the place in question. We aie 
ttisfied that the deceaso 1 was mlll _ eie 
* the open space between the oul 
)om and the zenana and not inside i® 
ouit room itself, and we are P a * ' 
rawn to this conclusion by the ac 
lat there were no signs of blood on 1 
oor in the Court room. Considering 
le fact that tho deceased mus ia 
led profusely from a cut which ^verea 
10 branches of tho carotid ai el V. 
-ould in our opinion have been surpi s- 
ig if there were no marks of blood 
pon tho floor of tho Court room, if the. 
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•murder had been committed in the 
'Court room. There is evidence further 
that marks of blood wore found on 
-certain other oharpoys, those ckarpoys 
being charpoys upon which other persons 
wore sleeping near the charpoy of the 
deceased. The fact that blood was 
found on those other charpoys does not 
;go to provd that the occupants of the 
-charpoys were the murderers. But it 
goes far to show that blood must have 
fallen on the ground and in addition 
upon other places. Thus we consider 
.that the evidence that the ground was 
found to have been scraped in the placo 
:in question is corroborated by the cir¬ 
cumstances of the murder. It is not 
•surprising in our opinion, if this fact 
was not discovered on 5th September 
As we have already shown. Sub-Inspec¬ 
tor Shoo Prakash did little or nothing 
towards investigation and waited till 
bub-inspector Raghunandan Frasad ar- : 
rived late in the afternoon. It does not 1 
appear that the police officers discovered I 
•at first that the murder had not been i 
committed in the Court room. They c 

discovered this fact after Mata Din and i 

JJeln Dayal and the two other men had t 

made their statements to the Raja. i 

. 7. i a ® ts then sfci md that Salik Ram 4 
}“ i ,-u k ropoi ' b made what we find to 

f , a M 01 H 0l ‘ at ely misleading statement 
that the deceased had been killed inside * 

1 f 1 °i in , a . nd fc * lat tie referred therein d 
to the breaking of the bars of the win- tl 

• su 6gestod that the murderer 

; had entered through the widow. Upon 

the evidence of the Raja we are satisfied s, 
t at all the four appellants admitted e 
that they had taken part in the removal d 

and to m '\ fl T one P lace to tho other P 
a i l tlle breaking of the bars. There d 

been sc\°a,,ed'f en0 ° U,afc the 6 lo ™ d bad a< 
there U Sf m rcmovo bl o°d marks and cc 

Gorait k ‘, ° * h \ evidonc e of the old m 
Goiait Kalka who was in the Fort on- d, 

thL old’m 6 16 mUrd6r> Ifc ia fc me that ai 
this old man has very bad eyesight but hi 

there was much moon light that night re 

the occurrence having taken place three t! 

nights after the full moon. This witness tf 

may not bo corroct as to the men dc 

who woro carrying the charpoy from one tli 

place to another, but wo see no reason tli 

to distrust his ovidonco as showing that hi 

soino of the occupants of the Fort wore to 

removing the body from ono placo to be 

another. This is our finding of fact. ~ 
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1 Can it be found on this that all these 
persons or any of them knowing or 
i having reason to believe that an offenco 
i had been committed caused any evidence 
i of the commission of that offence to dis- 
' appear with the intention of screening 
the offender from legal punishment ? It 
is argued on behalf of the appellants in 
the first place that on the facts no evi¬ 
dence of the ermmission of the offenco 
disappeared. Their case is that evidence 
was created with the intention of putting 
the investigating officers on a false scent. 

I hoy further argued that there was no 
intention of screening the offenders from 
logal punishment but the intention was 
rather to safeguard other persons from 
undeserved suspicion. The final argu¬ 
ment which was based on the decision 
of certain Courts was that unless it 
could be shown affirmatively that the 
murderers were persons other than the 
appellants they could not be convicted 
under S 201. We are of opinion that 
the removal of a corpse of a murdered 
man from one placo to another place does 
cause evidence of the commission of the 
muider to disappear. It was decided bv 
a Bench of the Allahabad High Court 
in Frnveror v. Autar (1), at ° v . 308 (o ' 
•17 All.) : 

‘‘T 1.0 ordinary inference, to In drawn from 
the conduct of persons who have boon con¬ 
cerned ill a murder in a house, and who have 
removed the body to another place, is that they 
do so with the intention of causing at any rati 
the true evidence about the locality in which 
. fcho murder took place to disappear . 99 

By removing the body from the open 
•space to the Court room a portion of the 
evidence which would have been affor¬ 
ded by the discovery of the body in the 
place whore the man had been killed did 
disappear. It is true that in this case 
additional evidence has sinco been dis¬ 
covered to establish the scene of the 
muidei. But undoubtedly certain evi¬ 
dence has disappeared. It can also he 
aigued tnat, if the bars of the window 
had remained intact, the fact that they 
lemained intact afforded ovidonco that 
the murderer had not entered through 
the window. The breaking of the ba°rs 
destroyed that evidence by suggesting 
that the murderer bad entered through 
the window But apart from that wo 
haio tho ovideneo which wo have accep¬ 
ted that the portion of the ground bad 
been mterforod with i„ order to oWi- 

(1) A. I. R. 1925 All. 815=17 All. 300) - 
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terafce blood stains. We consider that 
there is no doubt that it is sufficiently 
established that ovidonco of the commis¬ 
sion of tho murder was caused to dis¬ 
appear. But it is necessary to go further. 
Can it bo found that it was caused to 
disappear with the intention of screening 
the offender from legal punishment ? 
'Hero we have to look at the circum¬ 
stances of the case. It is not sufficient 
for the counsel for the appellants to say: 

“They arc innocent men. Thov did not know 

or • 

who committed the murder. They had no 
suspicion who had committed the murder. 
Thov did not intend to save the murderer from 
the consequences of Ins act. They only wished 
to save themselves from undeserved suspicion.” 

Having found, as wo have found, that 
they wore privy to removing the body, 
breaking down the bars and obliterating 
the blood stains, can wo accept the reply 
that they did these acts only to shield 
themselves, and should we not find on 
the facts that they did these acts partly 
with the intention of shielding them¬ 
selves and partly with the intention of 
screening the murderers. We have to 
look at the facts. Wo find that three of 
these men were sleeping close to the 
deceased man. Some one came in tho 
night and struck him a blow which 
severed his neck. Tho blow was neces¬ 
sarily a violent blow. That in these 
circumstances not one of these three 
men was disturbed, and that not one of 
them was in some position to form a 
surmise as to tho perpetrator is a con¬ 
clusion which we cannot accept. We 
consider that when in those circum¬ 
stances those mon deliberately caused 
evidence to disappear they must be con¬ 
sidered to have had an intention of 
screening tho murderer or murderers. 
Their main intention may have been to 
save themselves. But there was also in 
our opinion an intention to shield tho 
murderer or murderers and that is'suffi¬ 
cient to justify tho convictions So much 
for tho appellants Mata Din, Dobi Dayal 
and Shoonandan Singh. In the case of 
Salik Ram, who was not present we have 
it that ho was consulted by the other 
three. It was from his brain that tho 
plan was formed. IIo must ho consideied 
to have had tho same intentions as tho 
others. Wo find therefore that tho in¬ 
tention is made out sufficiently. In 
respect to tho last argument tho views 
enunciated by a Bench of the Calcutta 


High Court in Empress v. Be'ta'a 
Bihi (2) : 

** Wo think that S. 201, I. P. C , was not in¬ 
tended to apply to such a case. A cas 3 , that 
is, in which the person, who is the possible 
or probable offender, mikes statements excul¬ 
pating himself by incalpting another,” 

by a single Judge of the Allahabad 
High Court in Empress of India v. 
Kishna (3) : 

Now S. 201, I. P. C., has been held to refer 
t d persons other than the actual ofTinders,” 

by a single Judge of the same Court in 
Queen Empress v. Dungar (4) and by 
the- Bench decision of the Calcutta 
High Court in Torap Ali v. Queen Em¬ 
press (5) cannot now bo considered as 
effective. These views wore dissented 
from in the recent Allahabad decisions 
Emperor v. An tar (L) and Emperor v. 
Harpiari (G). We do nob propose to 
discuss these decisions in view of the 
fact that the law on the subject appears 
to us now to he settled by the decision 
of their Lordships of the Judicial Com¬ 
mittee in Begu v. Emperor (7). In that 
case their Lordships found on the facts 
that five men had set on a sixth. The 
sixth man was killed. His dead body was- 
placed on a horse and taken away by 
the five men. The Indian Courts had* 


found that two of those men were ac¬ 
tually guilty of the murder, that fcheie 
was not sufficient evidence to convict 
the remaining three men of murder, but 
that it was established that those tluee 
men had assisted in making away with 
the body. Their Lordships refused to 
interfere with the convictions of the 
first two mon under S. 302 and tho 
maining tlireo men under S. 201, . • 

C. Those three men had been charged 

with murder. Their Lordships say a 


195 (of 52 I. A.) : , t 

“ The three mon who were sentenced 

rous imprisonment were eonvicte • 

my with tho ovidonco of tho ermi? ^ no k 

ig in taking away tho body. triod 

larged with that formally, but t io\ ,, 

, ovidene? which brings the case under S. J9I. 

There tho appeal was mainly as t 
liether tho conviction was jus 1 "V 
i thov had not boon charge' oll ® ,n ' 
ider'S. 201. But tho whole case wa 

iforo their Lordships. , Then '; n 
lips follo wed their usual pra ctice— 

(2) [1881] C Cal. 789=3 C. Tj. R. 207. 

(3) [1878] 2 All. 713. .. 7J . 

(1) [1886] 8 All. 252-=(193 g ) A. 

(5) [1835] 22 0 al. 838. 

?{ a a : £ IISp n a* ^‘ —* 

I. A. 191 (P.C.). 
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criminal cases. As Lord Haldane said 

(p. 195) : 

“ The tribunal is not a Court of criminal 
appaal. When there has been evidence before 
the Court below and the Court below has come 
to a conclusion upon that evidenco, their 
Lordships will not disturb that conclusion, 
they will only interfere in such circumstances 
as are referred to in the well known case of 
In re., Dillet (8) where there has been a gross 
miscarriage of justice or a gross abuse of the 
forms of legal process.” 

But it is to bo noted that if the views 
taken in the* previous decisions of the 
Indian Court had f oen accepted there 
would have been in that case a gross 
miscarriage of juc.tico. If the opinion 
accepted in the Indian decisions to the 
effect that the conviction of accused, as 
accessories to an offence, known or be¬ 
lieved to have been committed by them¬ 
selves is illegal: Torap All v. Queen 
\Empress (5), the three men in question 
should not have been convicted under 
S. 201. They had been charged with 
murder. According to the assessors two 
of them had taken part in the assault 
although they were not found guilty of 
murder. According to the Judge the 
evidence did not sufficiently or defi¬ 
nitely prove that they were present at, 
and had taken part in the murder. 
They wore found by their Lordships to 
have been rightly convicted under 
S. 201. The facts here are not dissimi¬ 
lar. Here the four appellants were 
charged with murder. Two of them 
were convicted of murder by the trial 
Judge. They have been acquitted here 
on that charge. The other two were 
not found to have taken part in the 
murder. Here as there, it can be said 
that the evidence does not sufficiently 
or definitely prove that they were pre¬ 
sent at and had taken part in the mur¬ 
der, They can here as there be con¬ 
victed under S. 201. After a close ex¬ 
amination of the case in all aspects we 
lind that the convictions under S. 201 
are correct. Wo see no reason to re¬ 
duce tho sentences. The result of these 
appeals then is as follows. Tho appeals 
of Mata Din and Salik Ram are dis¬ 
missed. The appeals of Debi Dayal and 
Sheonandan Singh are partly allowed. 
Their convictions for abetment of mur¬ 
der and tho sentences of transportation 
for life passed upon them are set asido. 
But their convictions under S. 201, 

(8) [1887] 12 A. G. 459=16 Cox. C. C. 241=36 
W. R. 81=56 L. T. 615. 

1930 0/16 


Pleader Oudh 121 

I. P. C., and the sentences of throe years' 
rigorous imprisonment passed upon 
them are upheld. Tho Government re¬ 
vision is dismissed. 

V.B./ll.K. Order accordingly. 
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Stuart, C. J. and Raza, J. 

In re, R, a pleader. 

Civil Misc. Appln. No. 6G5 of 1929, 
Decided on 15th November 1929. 

(a) Bar Councils Act (1926), S. 9 — Bar 
Council should treat application for admis- 
bion as advocate on its merits — Bar Council 
must be convinced that certain member of 
profession does not deserve to be enrolled 
as advocate. 

If the Bar Council can establish that as fair- 
minded men, who havo treated the application 
for admission as advocate on its merits and in 
a reasonable manner, they are convinced that 
a certain member of tho profession does not 
deserve to be enrolled as an advocate and that 
his enrolment will be prejudicial to the credit 
of the body of advocates their objections should 
prevail. It may not be that the conduct in ques¬ 
tion deserves suspension or removal. Such 
conduct may not be such as to debar the ap¬ 
plicant from practising in tho Courts subordi¬ 
nate to the Chief Court. It may well he sail 
that a man is not good onough to bo an 
advocate, although he may be allowed to 
practise in such Courts. [P 123 C 1 ] 

(b) Bar Councils Act, Ss. 8 and 9(d)— 
Applicant enrolled as first grade pleader in 
1922 — His application for re-admission as 
advocate of Chief Court—Bar Council ob¬ 
jecting on ground of suspicious conduct of 
applicant—Applicant held to have right to- 
apply for admission under Oudh Civil Rules, 
R. 285 (1) (c) and (d)—Bar Council held to 
have acted honestly—Application refused. 

The applicant passed his law examination in 
1919; be was onrolled as a pleader in 1920 
and as a pleader of the first grade 1922. 
He applied for admission as an advocate of bhe 
Chief Court, which application was objected to 
by the Bar Council. It was found from record 
that in a suit wherein ho had appeared, ovon 
though ho had received a payment of sum 
•which was due on a decreo passed in favour 
of tho decroe-holdor, tho pleador had retained 
the money from August 1924 till April 192G, 
and had then paid to tho decree-holder, uuder 
circumstances not free from suspicion. 

Held : that tho applicant had the right to 
apply for admission under Oudh Civil Rules, 
R. 285 ( 1 ) (c) and (d). [P 122 C 2 ] 

Field also : that in this instance the Bar 
Council had not acted otherwiso than honestly, 
fairly and without prejudice and therefore the 
applicant was refused admission as an advocate 
of tho Chief Court. [P 121 C l] 

J . Jackson —for R. 

G. H. Thomas —for Bar Council. 

Order. This is in the matter of ac¬ 
cepting or refusing tho application of 
Mr. R for admission as an advocate of 
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the Chief Court. This is the first matter 
of this nature which has come before a 
Bench of this Court. It is, therefore, 
necessary to consider with care the 
principles that should he adopted in 
deciding questions of this nature. The 
practice of legal practitioners in Oudh 
was until 1925 under the rules framed 
by the Judicial Commissioner’s Court. 
That Court laid down certain rules as 
to the admission of advocates, pleaders 
of the first grade and of the second grade 
and the question of admission was deter¬ 
mined absolutely by the Judicial Com¬ 
missioner’s Court. After the creation 
of the Chief Court a similar practice 
prevailed until the 1st March 1928, when 
the Bar Councils Act (Act 38 of 192G) 
was declared to be applicable to the 
Chief Court of Oudh. From this period 
there have commenced a completely 
different system of enrolment and also a 
completely different system of classifica¬ 
tion of the members of the Bar. For¬ 
merly the only advocates of the Court 
were Barristers of the Inns of Courts in 
England and gentlemen holding similar 
qualifications in other parts of United 
Kingdom with the addition of certain 
first grade pleaders who were selected for 
outstanding merit. Next came pleaders 
of the first grade, and finally there were 
pleaders of the second grade. 

Now under the present rules Barristers 
of England orlreland and members of the 
Faculty of Advocates in Scotland who 
are possessed of special qualifications, 
former advocates in Oudh, advocates of 
other High Courts, persons who hold 
the degree of LL. B. of Universities 
established by the law of the United 
Provinces and who have practised for at 
least two years in Courts subordinate to 
the Chief Court of Oudh or who have 
worked in other capacities, those who as 
advocates, vakils or pleaders wore enti¬ 
tled as of right to practise in the Chief 
Court immediately before 1st March 
1928, and persons who had practised in 
Oudh for not less than twenty years as 
pleaders of the second grade under the 
old rules and who have been recom¬ 
mended by the Bar Council as porsons 
fit to be enrolled as advocates, may 
apply to be so enrolled. The last class 
can only apply if they have been speci¬ 
ally recommended by the Bar Council. 
In the other classes no special recom¬ 
mendation is necessary. Notice is given 


of all applications to the Bar Council 
and the Bar Council can object to the 
enrolment of any applicant. When such 
an objection is lodged it is heard by a 
Bench of the Chief Court. 

The applicant in this particular in¬ 
stance passed his LL. B. examination 
in 1919 He was enrolled as a pleader 
second grade in 1920. He was enrolled 
as a pleader of the first grade in 1922. 
He has since been practising at B. Hoi 
has thus the right to apply for admis¬ 
sion under Cl. 1 (c) and 1 (d), R. 285, 
Oudh Civil Rules. The Bar Council 
having objected to his enrolment the 
matter has been heard by this Bench. 

It seems advisable to lay down cer¬ 
tain principles which should bo adopted 
in deciding this case and similar cases 
which may arise in future. All the per¬ 
sons who are permitted to apply must 
have certain qualifications. If they are 
pleaders of the second grade, in addition 
to those qualifications, they must obtain 
a special recommendation from the Bar 
Council. In all other cases they do not 


require recommendation from the Bar 
Council, but the Bar Council is allowed 
to object to their enrolment. What 
should be the principles of this Court in 
determining such objections? It isobvious 
that under present conditions this Couiu 
must give due weight to the views of 
the Bar Council. If it were taken that 
any man, who holds the necessary quail 
fications and who is not shown to bo 
actually of bad character, is to 0 
admitted as a matter of course, whe¬ 
ther the Bar Council does or does no 
object to his inclusion as a member 
Df the body of advocates, the opin- 
3 n of the Bar Council would be a nog i- 
:*ible factor. Wo consider that 
opinion of the Bar Council should no 
\)Q treated as a negligible factor but m 
justice bo the applicant it is necessaiy 
r or this Court to examine the objections 
Df the Bar Council and see whether 
)hey are foundod on reason and on ac 
Objections based upon more suspicion or 
prejudice (if unfortunately such o jec 
Jons should ovor be made) would no 0 
iccepted. But at the same time w ieie 
j lie Bar Council has formed tho consi- 
lerod opinion that an applicant s 1( ^ 11 
not bo admitted into their number it is 
not necessary, in order to support those 
Directions, for them to show that the 
applicant has shown by h.s conduct 
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that he is not fit to be in the profession. 
If it is a case of unprofessional conduct 
of grave nature the penalty would not 
be non-admission but somthing much 
more serious. Wo think that if the Bar 
Council can establish to us that as fair 
minded men, who have treated the case 
on its merits and in a reasonable manner 
they are convinced that a certain mem¬ 
ber of the profession does not deserve 
to be enrolled as an advocate and that 
his enrolment will bo prejudicial to the 
credit of the body of advocates, their ob¬ 
jections should prevail. It may not be 
that the conduct in question deserves 
suspension or removal. Such conduct 
may not be such as to debar tlie appli¬ 
cant from practising in the Courts sub¬ 
ordinate to the Chief Court. It may well 
be said that a man is not good enough 
to be an advocate, although he may be 
allowed to practise in such Courts. Hav¬ 
ing thus onunciated the principles which 
we think should govern these cases, 
we proceed to the facts of the present 
case. 

On 1st April 1926, a certain M a grain 
dealer in B, submitted an application to 
the Chief Court in which he made four 
complaints against the present applicant 
Mr. R. The Chief Court referred these 
complaints to the District Judge of B 
for inquiry. As Mr. R was not an advo¬ 
cate action had to bo taken in this man¬ 
ner. The District Judge found that none 
of these complaints were substantiated. 
Ho was not in the best position to de¬ 
termine the matter, as M refused to sub¬ 
stantiate his complaints. It appears that 
M desired to have the enquiry conducted 
by an officer pther than the District 
Judge of B. and when this Court refused 
to accede to his wishes he withdrew 
from the enquiry. In the end none of 
the charges were found to bo substanti¬ 
ated. Tho District Judge reported ac¬ 
cordingly and this Court on 30th April 
1929, refused to tako any action in the 
matter. It was thus found that no un¬ 
professional conduct had been made out 
against Mr. R which deserved further 
action. It appoars, however, that, further 
inquiry was made in respect of one of 
these charges. This is tho only chargo 
which wo shall now considor. It was 
over tho payment of a sum of lis. 70 
which was duo on a decree passod in 
favour of a certain S against tho E. I. Ry. 
Co. Tho applicant had appeared for S in 


the suit in question. A certain Mr. P ap¬ 
peared for the company. The nature of 
this particular charge was as follows. 
The railway company had sent a pay 
order for Rs. 70 to Mr. P to pay tho de¬ 
cree-holder. The pay order was cashed. 
The decree-holder at first never got the 
money. The District Judge of B. in Jiis 
inquiry came to tho conclusion that 
there was nothing to show that Mr. R 
had ever received the money. On his 
finding Mr. P had -received it. Mr. P 
was Government Pleader and as a result 
of tho District Judge’s remarks, the De¬ 
puty Commissioner of B. made an en¬ 
quiry into the conduct of Mr. P. The 
Bar Council had these facts before them. 
Tho Deputy Commissioner of B. took 
the statement of Mr. R and took the 
statement of 5. He arrived at tho fol¬ 


lowing conclusion- He found that Mr.| 
P had cashed the payment order and 
handed over the money to Mr. R in 
August 1924, and that Mr. R had re¬ 
tained that money until 9th April 1926, 
and had then paid it to S. Now it is! 
noticeable that the complaint of M to 
the Chief Court of Oudh was dated 1st 
April 1926. 

The learned counsel Mr. John 
Jackson who has appeared on behalf 
of Mr. Ii here .has gone through the 
record of tho Deputy Commissioner’s 
inquiry and has criticized the ovidence 
there with force. After considering 
those criticizms we find that the Deputy 
Commissioner was right and that Mr. R 
did receive this money in August 1924, 
and that ho retained it for nearly two 
years before he paid it to his client. We 
do not propose to take up again tho mat¬ 
ter of unprofessional conduct and in 
view of the fact that the money was 
eventually paid we would not go so far 
as to say that tho conduct deserves dis¬ 
ciplinary action, but we consider that 
when tho Bar Council had these facts 
beforo them they cannot bo hold to have 


acted unfairly or capriciously or with 
prejudice in saying that they do not 
consider Mr. R a desirable addition to 
tho advocates of this Court. There ap¬ 
pear to have boon other matters which 
it would bo difficult for a Court to com¬ 
ment upon. It is obvious that profes- 
sional lawyers who have .personal ex¬ 
perience of the work done by other 
lawyers must know much of tho suitabi¬ 
lity of tho membors of the lower Bar 
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for promotion to a higher position. But 
it would be very ditlicult to reduce im- 
l»iessions of this kind to evidence which 
can form the subject of a report. It 
would appear sufficient here if the Court 
!• > satisfied that the Bar Council have 
acoed honestly, fairly and without pre¬ 
judice. Wo have no reason to suppose 

that in this particular instance the Bar 

Council have acted otherwise than 
honestly, fairly and without prejudice 
and in these circumstances consider 
that we should not be justified in refus¬ 
ing to accept their objections. 

We accordingly regret that we are 
unable to allow the enrolment of 
Mr. U as an advocate of this Court. W r o 
point out hero that this fact will in no 
way interefore with his practice in the 
B. Courts where he is practising already. 

4 

v.s./h.k. Application refused. 
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Wazir Hasan and Misra, JJ. 

Chanclrika Singh and others —Defen¬ 
dants 3 to 5—Appellants. 

v. 

C hole he Singh and others — Plaintiffs 
1 to 4 and Defendants 1 and 2 —Respon¬ 
dents. 

First Appeal No. 56 of 1928, Decided 
on 2nd May 1929, from order of Sub- 
Judge, Sitapur, D/- 14th December 1927. 

Civil P. C., S. II — Decision on issue in pre¬ 
vious suit, not necessary for decree, does not 
bar the issue in subsequent suit. 

W hero the issue in a previous suit,as to whe¬ 
ther a part of the consideration of tho mort¬ 
gage was binding on tho party who was seeking 
possession and not redemption of tho mort¬ 
gaged property, was not a necessary issue for 
the purposes either of tho suit or of the appeal 
the finding in that suit on tho question as to 
whether that part of the consideration was bor¬ 
rowed for legal necessity or not does not stand 
as a plea in bar to the-question boing retried in 
tho subsequent suit : A. 1. li. 1922 P. C. 211 
and A. 1. R. 1924 Mad. 169, Rel. on. J. /. /*. 
1924 P. 6 ’. 144, Expl. and Dis(.\ A. I. R. 1927 
Oudh G25, Di$t. [P 125 C 2, P 128 C 1 ] 

A. P. Sen and Md. Ayub —for Appel¬ 
lants. 

Iiajcshivari Prasad a n d Hi/der TIusain 

for Respondents. 

Judgment. This is the appeal by tho 
defendants 3 to 5 from tho deoreo of 
the Subordinate Judge of Sitapur dated 
14th December 1927. Tho suit out of 
which this appeal arises, was laid in tho 
Court of tho Subordinate Judge of Sitapur 
for redemption of a mortgage datod 15th 


November 1896. This mortgage was 
ex ecu tod in lieu of a sum of Rs. 20,000 
by Hardco Singh, father of plaintiff 1 
Chokhoy Singh and of defendant 1 Sheo- 
rana Singh, and by defendant 2, Ganga 
Bakhsh, father of tho other three plain- 
tilt.^, Lakh pat Singh, Ivhushmagz Singh 
and Lalji Singh, in favour of Chandrika 
Singh defendant 3, Umed Singh defen¬ 
dant 4 and Chhotku Singh defendant 5. 
Chhotku Singh died during the pen¬ 
dency of the suit in the lower Court and 
his minor son, Raja Bakhsh, has been 
substituted in his place. The property 
mortgaged was a 12 annas share in vil¬ 
lage Dha ran, hamlet of village Sakrara, 
Pargana Machhrehta, tahsil Misrikh, in 
tho district of Sitapur. The usufruct of 
this zamindari share was to be appro¬ 
priated by the mortgagees in lieu of in¬ 
terest accruing on tho sum of Rs. 16,000 
and the balance of Rs. 4,000 was to 
carry interest at the rate of 12 annas 
per cent per mensem with yearly rests. 

It was agreed in the Court below and 
the agreement was repeated before us 
that the plaintiffs have a right to redeem 
tho mortgage in question. Tho contro¬ 
versy between the parties relates to tho 
amount of the mortgage money which 
the plaintiffs must pay as the price of 
redemption. As part of this controversy 
several issues wero raised in the trial 
Court hut except those which are stated 
in the memorandum of appeal to this 
Court no other issue remains in dispute. 

At the hearing of tho appeal today the 
first two grounds stated in the memoran¬ 
dum of appeal were only argued by tho 
learned counsol for the appellants an 
as we have come to tlie conclusion t la 
tho argument in support of those 
grounds must he accepted, we have not 
doomed it just and proper to proceec 
with tho discussion of the other grounds 
of appeal. Our decision is more parti¬ 
cularly founded on the reason that t io 
acceptance of tho appeal in respect of 
the first two grounds has necessitated 
an inquiry into tho question of ac 
which underlies those grounds am oi 
that purpose we have docided to remand 
issuo 4 (b) to tho lower Court for tria 

on merits. # 

Tho first two grounds to which re¬ 
ference has been made in the precot ing 
paragraph of this judgment ™ * fc ?? * 
tho question of the defendan 
for the paymont of the sum of Rs. 2.UU3 
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as part of tho mortgage money. The 
issue which the Court below placed be¬ 
fore it for decision in this behalf is an 
issue of law and it is as follows: 

“4 (a) Is the question of the existence of legal 
necessity of Rs. 2003 barred by S. 11, Civil 
P.C. 

Tho lower Court has decided this 
issue in the affirmative and these two 
grounds of appeal challenge the correct¬ 
ness of that decision. 

The facts bearing on the question set 
forth above are few and simple. It ap¬ 
pears that some time in the year 1919 
the plaintiffs brought a suit for recovery 
of possession of the share which was the 
subject matter of the mortgage of 15th 
November 1896 on the ground that the 
mortgage being of the joint ancestral 
family property was not binding on them 
for various reasons. At one stage of 
that suit an attempt was made to amend 
the plaint so as to convert that suit in¬ 
to a suit for redemption. Except as to 
certain alterations in the heading of the 
suit no amendments were introduced in 
the averments on which the suit for 
possession was originally founded. 
Finally the learned Judge of tho trial 
Court who was tho Subordinate Judge 
of Sitapur, held that the suit was a suit 
for possession and not for redemption. 
There were several defences to that suit 
and one of them was a ploa of limitation. 
The Subordinate Judge on that plea 
held that the suit as a suit for posses¬ 
sion was barred by Art. 126 , Sch. 2, 
Lim. Act. In giving his judgment ho, 
among other things, also decided tho 
question as to whether tho sum of Rs. 
2,003 was borrowed by the mortgagors for 
any legal necessity or not. His finding on 
that qustion was that it was not so 
borrowed. But having regard to the 
decision on the question of limitation 
the plaintiffs' suit was dismissed. Tho 
decree of tho trial Court is dated 12th 
January 1920. From that decree an ap¬ 
peal was preferred by tho plaintiffs to 
tho lato Court of tho Judicial Commis¬ 
sioner of Oudh. Tho appeal was hoard 
and finally dismissed on 5th April 1921 
by a Bench of two Judges of the same 
Court. Tho Subordinate Judge’s opi¬ 
nion that it was a suit for possession 
and not for redomi>tion and that it could 
not bo converted into a suit for redemp¬ 
tion was uphold by tho learned Judges of 
tho Court of appeal. His finding that 
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tho suit as ono for possession was barred 
by limitation was also upheld. These 
two'findings of the Court of appeal neces¬ 
sarily disposed of the entire appeal with 
tho result that the decree of the trial 
Court was affirmed and the appeal was 
dismissed. In giving their judgment the 
learned Judgos of the Court of appeal 
observed that 

“as wo aro dismissing the suit on the ques¬ 
tion of limitation it will bo sufficient to indi¬ 
cate briofily our views on tho other question 
which has boen argued.” 

The other question which was argued 
was one relating to several items of 
money which went to form the consi¬ 
deration for the mortgage. Amongst 
those items was this sum of Rs. 2,003 
now in dispute. As regards that sum of 
money the learned Judges said: 

“Tho romaining amount of Rs. 2,003 was paid 
in cash and the learned Subordinate Judgo 
finds that legal necessity for this amonnt has 
not been established. Tho respondents chal¬ 
lenge this finding but we agree with reasons 
which tho learned Subordinate Judge has given 
in support of it and we have nothing to add to 
them.” 

In the present suit the learned Sub¬ 
ordinate Judge is of opinion that tho 
finding of the Court of appeal just now 
quoted in respect of the nature of this 
sum of Rs. 2.003 constitutes res judicata 
as against the defendants and they are 
thereby estopped from reopening the 
question that the said sum of money 
was not borrowed for legal necessity. 
Tho learned Judge bases his opinion on 
a decision of a Bench of this Court in 
Gajodliar Lai v. Secretary , Husaina- 
bad Trust , Lucknow (1). But tho sub¬ 
stance of the argument in support of that 
opinion is that a finding is conclusive 
between the parties because law makes 
a finding as much conclusive as a decree 
provided the other conditions laid down 
for the application of tho bar of res judi¬ 
cata aro fulfilled. As against this argu¬ 
ment nothing can bo said. But does it 
apply to tho present case ? We are of 
opinion that it does not. In the first 
place, we havo shown by quoting some 
portions of tho judgment of-tho Court 
of appeal that tho issuo as to whe¬ 
ther any part of tho consideration 
of tho mortgago in question was bind¬ 
ing on tho plaintiffs who were seeking 
possession and not redemption of the 
mortgaged property was not a necessary 
issu e for the purposes either of th e suit 
(1) A. I. R. 1027 Oudh 625. 
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oi' of the appeal. Both the Courts re¬ 
solutely declined to treat that suit as 
a suit for redemption. They decided it 
on the exclusive ground that it was 
a suit for possession. Secondly, so far 

the Court of appeal is concerned the 
the question was not raised by the 
piaintiffs-appollants and it could not bo 
so raised because that question was de¬ 
cided by the Court of first instance in 
their favour. In the Court of appeal it 
was raised by the .defendants-respon¬ 
dents and decided adversely to them. 
Had it. been decided even in their favour 
it would not have a It ec ted either the 
decree of the Court of first instance or 
the decision of the Court of appeal that 
the suit was barred by limitation and 
was therefore rightly dismissed by the 
Court of first instance. The result was 
that the defendants won all along in 
spite ot the finding on that question be¬ 
ing against them in both the Courts. 
This being the situation the defendants 
had no remedy by way of appeal to ob¬ 
tain a reversal of the finding either of 
the Court of first instance or of the 
Court of appeal. 

It appears to us that when such a 
situation arises there can be no ques¬ 
tion of res judicata with respect 
to such a finding. The matter seems 
to be entirely covered by the de¬ 
cision of their Lordships of the Judicial 
Committee in the case of il lidnapur 
Zauiiiidari (Jo. Tjtd . v. Narcsh jV a raya n 
Hoy (2). In that case the plaintiff’s 
suit for possession was dismissed by the 
Court of first instance on the ground that 
it was premature. But one of the de¬ 
fences in the suit had raised tho ques¬ 
tion as to whether the defendants were 
entitled to occupancy rights in tho land 
in question in that suit or not. On that 
question tho trial Court had held that 
there was no occupancy right. The 
plaintitY preferred an appeal to tho High 
Court at Calcutta. Tho High Court 
affirmed tho decree of tho Court of first 
instance and expressed concurrence with 
tho view that tho suit was premature. 
In that case as in tho present case a cross 
objection was lodged by the defendants- 
respondents against tho finding of tho 
Court of first instanco that tho defen¬ 
dants had not a right of occupancy in 
the land. Tho High Court considered 

(2~ A. I. li. 1922 P. G. 241=48 Cal. 400=48 I. 

A. 49 (P. O.). 


the merits of the cross objection and 
decided it against the defendants agree¬ 
ing witli the Court of first instance that 
tho re was no right of occupancy. In 
the subsequent suit of which the appeal 
which was decided by their Lordships 
in tho judgment mentioned above arose, 
a plea of res judicata based on tho find¬ 
ing that the * defendants had no right of 
occupancy was raised. In disposing of 
that plea their Lordships made the fol¬ 
lowing observations: 

“T heir Lordships do not consider that thi6 
will found an actual plea of res judicata for 
the defendants, having succeeded on tho other 
plea had no occasion to go furthor as to tho 
finding against them.” 

Converse case is to be found in the 
decision of thoir Lordships of the Judi¬ 
cial Committee in the case of il/ id r, a pur 
Zamindary Co. Ltd . v. Narcsh Narain 
lloy (3). A finding in that case to the 
effect that the defendants of that case 
had no jotedari rights in certain lands 
was given the effect of a bar of res judi¬ 
cata. The circumstances were as fol¬ 
lows : 

The Midnapnr Zamindari Company 
Limited were tho defendants in the first 
as in the second suit and the plaintiffs 
wore tho same in both the suits. The 
previous suit was a suit for possession. 
Amongst other defences to that suit one 
was that the plaintiffs were not entitled 
to khas possession of the lands for tho 
reason that the defendants possessed 
jotedari rights in those lands. In igs- 
pect of this defence tho following issue 

was framed for trial: 

Aro tho plaintiffs entitled to recover k *** 
possession of tho land in suit ? Have ^ c 
fondants any jotedari right in tho lan 

As to this issue the plaintiffs pleadei 
stated that tho plaintiffs claimed on y 
a right to tho settlement of the dispu e( 
land and no other right and tho do en- 
dant’s pleader said that in any event * 
possession could not be given ® ca )V*!! 
the defendants had jotedari right in 10 
land. Having regard to these state¬ 
ments the trial Court did not decide the 
issue and said that tho plaintit s i n 
ask for khas j ossession ; hence it was 
not necessary to inquire whothei 
defendants had any jotedari right in the 
land. The result in the end was that 
the plaintiff’s suit was decreed. Ihe 
defendants pre ferred a n appeal_ _ 

~ (37X iTk. 1021 P. C. 144 = 51 Cal. 631—51 
I. A. 293 (P.C.). 
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raised the question that the Judge of 
the trial Court had left the issue which 
we have quoted above open and unde¬ 
cided. At the hearing of the appeal the 
question was pressed on the High Court 
for decision and the High Court decided 
it and gave its iinding against the de¬ 
fendants. The result was that the decree 
of the Court of first instance was affir¬ 
med which decree, as wo have seen 
before, was a decree for possession in 
favour of the plain tills and against the 
defendants. To the judgment of the 
High Court a further finding was added 
that the defendants had no jotodari 
right in the land in question. In these 
circumstances the High Court decided 
in the subsequent suit that tjie issue 
as to the jotodari right was res judicata. 
This decision was upheld by their Lord- 
ships of the Judicial Committee. In 
affirming the decision of the High Court 
their Lordships of the Judicial Com¬ 
mittee accepted and quoted tlie reason¬ 
ing on which the opinion of the High 
Court was based in their own judgment. 
Wo propose to quote here certain por¬ 
tions of the judgment of the learned 
Judges of the High Court : 


“ Now, had tho matter rested where tho 
Subordinate Judge loft it, no such questiou as 
wo have to discuss would havo arisen. Whe¬ 
ther the suit might and should have boen 
properly determined without entoring into tho 
question of the tenancy right as the plaintiff 
apparently wished to do, wo need not now in* 

fi u i ro . It was contended biforo us 

that whatever tho appellants might have done 
in this rosp 2 ct, the issuo in fact was not a 
necessary or proper one to bo tried in that suit, 
aud that it is open to us to say so. But wo 
must see first whether this Court adjudged 
otherwise, that is, whether this Court having 
the question before its mind decided that the 
issuo did arise. If so, that decision would bo 
as much res judicata as tho final determination 

. tho issuo on tho merits. Now this 

is not a case, as not infrequently happens, 
whore incidentally some point is decided which 
is not necessary, which was not of first rato 

olTthe C 110 ^^ ° BP0Cially hT ° Ught to fcho notice 


Now in the present caso we havo 
shown that tho learned Judges in tho 
Court of appeal expressly treated this 
question as one of no importance and 
founded the whole of thoir judgment on 
tho question of limitation. But tho 
point which is of serious consideration 
in this connexion is that tho Privy 
Council case was decided in both tho 
Courts against tho party as against 
whom tho finding as to tho jotodari 


right was given in the second Court and 
in the circumstances it was open to that 
party to challenge the correctness of the 
decree by taking an appeal to a higher 
tribunal and thereby also to challenge 
the correctness of the finding on the 
jotedari right. He did not do so. The 
finding was, therefore, held to consti¬ 
tute res judicata in the subsequent suit. 
This cannot bo predicated of the present 
case. We have endeavoured to explain 
the decision of their Lordships of tho 
Judicial Committee in the case of Mid- 
napur Zamindari Co. Ltd . v. Naresh 
Narai n Roy (3) at some length for the 
reason that within the experience of 
both of us the decision is quoted in sup¬ 
port of a ploa of ros judicata in respect 
of a finding alone by overlooking the 
fact that the party against whom tho 
finding was given had a right of appeal 
against tho whole decree. 

Relying on the decision of this Court 
in the case of Gajodhar v. SecretaryHusa- 
inabad Trust t Lucknow (l), tho learned 
Subordinate Juage and the learned ad¬ 
vocate for the respondents have both 
fallen into the same error. They over¬ 
looked tho fact that the party against 
whom tho finding was subsequently 
pleaded to constitute res judicata had 
lost all along and the decree was 
against him. Obviously from that decree 
he could have appealed and also chal¬ 
lenged the validity of the finding in tho 
same appeal. He did not do so. In tho 
subsequent litigation and in thoso cir¬ 
cumstances the finding was held to con¬ 
stitute a bar of res judicata. 

We rejoice to find that our opinion 
falls in line with tho very able judg¬ 
ment, if we may respectfully say so, of 
a Bench of the High Court of Madras in 
tho case of Ramasami Reddi v. Marudai 
Reddi (4). In this judgment tho deci¬ 
sion of their Lordships of tho Judicial 
Committee in tho case of Midnapur 
Zamindari Co. Tjtd. v. Naresh Narain 
Roy (3) was relied upon in support of the 
view that in the circumstances of that 
case which wore similar to the case 
before us tho finding could not be given 
tho ellect of ros judicata. 

h«,The result is that wo reverse the find¬ 
ing of the learned Subordinate Judge on 
18SUO 4 (a) and hold that the previous 
nnding on tho question as to whothor 
t ho sum of Rs. 2,003 was borrowed for 

(4) A. I. R, 1024 Mad. 4G9=47 Mad, 453, 
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jlegal necessity or not does not stand as 
ja plea in bar to the question being 
(retried in the present suit. 

Under the Code of Civil Procedure wo 
have power to decide that issue our- 
. solves had we enough materials before 
us but on an examination of the record 
we find that the plaintiffs-respondents 
were precluded by an order of the Sub¬ 
ordinate Judge, which was an improper 
order in the circumstances of this case, 
from producing rebutting evidence for 
the purpose of showing that sum of 
money was not borrowed for legal 
necessity. We have therefore, no other 
alternative left blit to remand issue 4 
(b) to the lower Court for decision on 
merits. The defendants-appellants have 
already produced their evidence on that 
issue. They shall not be given any fur¬ 
ther opportunity to produce any more 
evidence. The plaintiffs-respondents 
will he entitled to produce any evidence, 
oral and documentary, which they may 
he advised to produce in support of their 
case. The documentary evidence which 
the plaintiffs-respondents will he en¬ 
titled to produce will he restricted to 
the judgment of the Subordinate Judge 
in the previous caso dated 12th January 
1920. No other documents will be ac¬ 
cepted. The finding should be returned 
to this Court within sixty days of today. 
The parties will be entitled to file ob¬ 
jections within ten days of tho date of 
the finding. (After receiving the finding 
tho following judgment was delivered) : 

Judgment. —The facts of this appeal 
are given in our order of remand 
dated 17th December 1928. The issue 
which we remanded to tho Subordinate 
Judge for a finding on the point of logal 
necessity was issue 4 (b). Tho suhjoct 
matter embodied in that issue was whe¬ 
ther tho sum of Rs. 2,003 which was 
taken in cash at tho time of the execu¬ 
tion of tho mortgago deed sought to ho 
redeemed was borrowed for legal neces¬ 
sity. The evidence has now been re¬ 
corded and tho learned Subordinate 
Judge has recorded a finding to tho 
effect that no logal necessity for this 
amount lias been established. Tho ap¬ 
pellants filed obiections to this remand 
finding, but beyond time. Wo have, 
however, gone through tho entire evi¬ 
dence recorded by tho lower Court in 
order to find out whether tho finding ar¬ 
rived at by it is correct and proper. 
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After having read the evidence of all 
the witnesses examined both on behalf 
of the appellants and of the respondents, 
we have come to tho conclusion that the 
legal necessity for tho sum advanced in 
cash at the time of the registration of 
the deed has not been established. The 
main reason which has induced us to 
come to this conclusion is the fact that 
there is no recitation to that effect in 
the deed itself. We think it highly 
improbable that if the money had been 
borrowed for the purpose of the mar¬ 
riage of Hardeo Singh’s daughter, tho 
matter would not have been mentioned 
in tho deed itself. The other circum¬ 
stance that has compelled us to accept 
tho finding of the Subordinate Jud go is 
the absence of any documentary evi¬ 
dence. If the appellants had called 
upon the respondents to produce their 
accounts and the accounts had shown 
that the money was spent on Hardeo 
Singh’s daughter’s marriage there would 
have been no difficulty in arriving at 
this conclusion. 

Apart from this in the previous suit 
the same matter was considered by the 
late Court of tho Judicial Commissioner 
of Oudh (vide Ex. 2) and there also tho 

learned Judges observed as follows : 

" The remaining amount of Rs. 2,005 was 
paid in cash and the learned Subordinate Judgo 
finds that legal necessity has not boon estab¬ 
lished. The respondents challenged this find¬ 
ing but we agree entirely with the reasons 
which the learned Subordinate Judgo lias 
given in support of it and \V3 have to add noth¬ 
ing tc them.'’ 

After a duo consideration of all these 
circumstances in the case wo are of opi¬ 
nion that the appellants have failed to 
establish that tho sum of Rs. 2,003 was 
actually spont on the marriage of Hau eo 
Singh’s daughter. The amount canno , 
therefore, bo considered to have be* 311 
borrowed for legal necessity. T 10 
learned counsel for the appellants has 
not pressed tho other grounds of appea . 

Tho learned counsel for tho responden 
states that thoro are some clerical ei-. 
rors in tho decrco prepared by o 
learnod Subordinate Judgo. As wo 
going to dismiss tho appeal wo aio no 
inclined to go into those errois. e 
direct tho learnod Subordinate Judge to 
correct them if thoro are any. ^ 0 ^ 1010 
fore, dismiss this appeal with costs. 

V.S./r.K. Appeal dismissed. 
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Stuart, C. J. and Baza, J. 

Mt. Murtazai Begam —Plaintiff—Ap¬ 
pellant. 

v. 

Dildar Ali and others —Defendants - "— 
Respondents. 

First Appeal No. 128 of 1928, Decided 
on 16th September 1929, from order of 
Sub-Judge, Rae Bareli, D/- 16th August 
1928. 

Transfer of Properly Act, S. 67—Condi¬ 
tional sale deed of share in X in favour of .4 
— Mortgage by conditional sale containing 
condition that on happening certain events 
share in village Y could be foreclosed — 
Same share in village 1 passed by another 
conditional £ale deed in favour of O who 
fo reclosed it— A bringing foreclosure suit on 
share in V— Share in 1 held to have vested 
in mortgagor but G's claim being prior, A 
had no right of foreclosure—Transfer of 
Property Act, S. 21. 

On Cth November 1017 S executed a mort¬ 
gage by conditional salo in favour of A passing 
one-third sharo in X . Ifc contained a condition 
under which on the happening of certain even¬ 
tualities a one-third share iu Y could bo also 
affected. On 26fch August 1918, S mortgaged 
this share in Y with other properties to G. 
The share in Y was foreclosed by G under his 
mortgage. On 2nd May 1922 the sharo in X 
having passed to the females of S's family, A 
brought a suit for foreclosure of the share in Y. 

Held : on facts that a portion of the sharo of 
A having passed out of the mortgagor's posses¬ 
sion the contingent interest became a vosted 
interest on 2nd May 1922, but t? e deed was 
executed in favour of G on 26th August 1918. 
Thus priority was with G and in those circum¬ 
stances A had no right to obtain any relief by 
foreclosure or otherwise in respect of the sharo 
in the village Y. [P 131 C 2] 

Ali Bara — for Appellant. 

Ali Zahcer— for Respondents. 

Judgment.—This is a plaintiff’s ap¬ 
peal. The plaintiff has obtained a fore¬ 
closure decree against a share in the 
village of Bholamau based upon a deed 
of conditional sale executed in favour of 
her husband, from whom she is a trans¬ 
feree, by a certain Syed Zafar Mehdi. 
1 bo trial Court refused to grant her re¬ 
lief against a share in a village called 
Behta Murtaza. Sho appeals in respect 
of the refusal to grant her relief against 
the share in Behta Murtaza. Although 
the questions for decision in this appeal 
require a comparatively short decision, 
it is necessary to state certain prelimi¬ 
nary facts before wo arrive at thoso 
questions. 

Moulvi Dildar Ali was a Syed who at¬ 
tained a position of eminence in the 
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reign of King Asafuddaula. In recog¬ 
nition of his learning he received a di¬ 
ploma of Ij bill ad from Karbala and was 
afterwards made Pesha Namaz by King 
Asafuddaula who gavo him the title of 
Mujtahidulasr or priest of the Shias. 
He was succeeded by son Syed Moham¬ 
mad who was succeeded by his son 
Bande Husain who was succeeded by his 
son Mohammad Husain. On his death 
Mohammad Hussain was succeeded by 
his son Syed Mohammed. A relativo 
called Syed Sibto Husain brought a suit 
against Syed Mohammad for certain pro¬ 
perty belonging to the family alleging 
that it was wakf. The proceedings 
did not continue for long against Syed 
Mohammad Husain, as ho died. On 
the deatli of Syed Mohammad Husain 
his throe brothers, Syed Zafar Mehdi, 
Syed Dildar Ali and Syed Bazi were im¬ 
pleaded as defendants in his place. Syed 
Sibto Husain succeeded in the trial 
Court, hut in appeal to the Court of the 
Judicial Commissioner of Oudh a Bench 
of that Court dismissed tho suit of Syed 
Sibte Hussain with the exception of re¬ 
lief claimed as to certain property which 
was admittedly wakf, and t’*e three bro¬ 
thers Syed Zafar Mehdi, Syed Dildar Ali 
and Syed Bazi remained in possession of 
the property of the deceased Syed Maho¬ 
med Husain in three equal shares. This 
is tho litigation which was concluded 
by tho decision of tho Bench of the Judi¬ 
cial Commissioner’s Court dated 10th 
March 1915 filed as Ex. E5 in tho pres¬ 
ent hook. On 6th November 1917 Syed 
Zafar Mehdi executed the deed now in 
suit, Ex. 2, in favour of Abul Eazal for 
a consideration of Rs. 2,000. The deed 
is primarily a deed of conditional salo 
of a one-third share in Bholamau, one of 
the villages which had belonged to Syed 
Mohammad Husain. It contained, how¬ 
ever, a condition under which on tho 
happening of certain eventualities a one- 
third share in Behta Murtaza, another 
village which has been the property of 
Mohammad Husain, could ho also af¬ 
fected. On 26th August 1918 Syed Zafar 
Mehdi mortgaged by Ex. E-i this one- 
third sharo in Behta Murtaja with other 
properties to Ganga Prasad defendant 5 
in these proceedings and the sole con¬ 
testing rospon font in this appeal. In 
year 1920 Ali-Fatima Begam, the step¬ 
mother of Zafar Mehdi and tho mother 
of Syed Dildar Ali and Syed Bazi to- 


gether with Mt. Ilajra Begam and Mt. 
Atiqa Begam, the sisters of Syed Dildar 
Ali and Sved Razi, instituted a suit 
against Syed 2afar Mehdi, Sycd Dildar 

azi and a lessee called Syed 
Auiad Husain for possession of their 
shares in the property left by Syed 
Mohammad Husain under the Maho- 
medan haw. The defendants asserted 
that under a custom of the family fe¬ 
males were excluded from inheritance. 
They pointed out that from the death of 
Mou!vi Dildar Ali up till the time of the 
institution of the suit no female had 
ever succeeded to any portion of the 
property. They further called a mass of 
evidence including certain wajihul- 
arz to establish the custom which they 
asserted. They did not, however, suc¬ 
ceed before the trial Court and the de¬ 
cision oi the trial Court was affirmed by 
a Bench of the Judicial Commissioner of 
Oudh in F. C. Appeal No. 11 of 1921 
decided on 2nd May 1922. The learned 
counsel for the parties have agreed to 
bring the record of this case Ex. 10 on 
to the lile of the piesent appeal and we 
have permitted it to be brought on in 
order to enable us to pronounce judg¬ 
ment as it elucidates certain points. ] n 
the event of this case going further the 
necessary portions of this record will be 

printed and brought on the record of the 
appeal. 

From the above facts wo arrive at the 
following findings: When Syed Zafar 
Mehdi executed the deed Ex. 1 ho was 
not in a position to know that his step¬ 
mother and his two stepsisters intended 
to institute a suit against him which 
challenged his right to the ownership of 
a portion of the one-third share in Bho- 
lamau. Abdul Fazal the original trans- 
feiee undei Ex. 1 has given evidence in 
which he stated that at the time of-the 
execution of that deed ho has insisted 

upon obtaining some sort of indemnity. 
I3e said : 

Oil date of Ex. 1 an <1 evon before execution 
Ex. 1, I was aware that Zafar Mehdi had bro¬ 
thers, sisters and mother, though I did not 
know* then the exact number of brothers and 
fdstors. Therefore I required the mortgagor to 
hypothecate five annas four pies share in Bohta 
in case any brothers’, sisters’ and mother’s 
share wont away in any claim by them Or by 
some roason the mortgagor’s share was reduced. 

In 1018 the mother, three sistors and one bro¬ 
ther sued Zafar Mehdi, Dildar Ali. Syed Razi 
and they got their share taken away out of five 
annas four pies leaving only two aiinss six pies 


10/llkrs., in Bholarnau and Behta Murtaza 

each.” 

Abdul h azal has made a misstatement 
in respect of the latter portion, for the • 
claim was not brought by the mother, 
three sisters and one brother, bub by the 
mother ol Dildar Ali and Syed Razi and 
two of their sisters. No brother was a 
party. No other brother was then alive. 
At tho time that the deed of 2Gth August 
19IS, Ex. E-l, was executed there was no 
l eason why Syed Zafar Mehdi who exe¬ 
cuted the deed should have known that 
this suit was likely to be instituted. From 
our examination of tho record we have 
no reason to suppose that the plea that 
females were excluded under a family 
custom was a dishonest plea. The plea, 
it is true, did not succeed, but a mass of ^ 
evidence was produced to support it and 
there is nothing to show that Syed 
Zafar Mehdi did not honestly believe 
that females were excluded from succes¬ 
sion. If females wore excluded from 
succession he was entitled to a one-third 
share in Bholamau and Behta Murtaza. 
The suit of 1920 was, however, successful 
and on 2nd May 1922 the share of Syed 
Zafar Mehdi in Bholemau and Behta 
Murtaza was reduced to the extent al¬ 
ready stated and consequently ho lost- 
possession of his share to the extent to 
which it had been reduced. Now with 
these facts above stated theie will bo 
less difficulty in disposing of this appeal. 

Syed Zafar Mehdi is dead and tho 
main persons impleaded were Syed Dil¬ 
dar Ali, Syed Razi, Mt. Ilajra Begam 
and Mt. Atiqa Begam who have suc¬ 
ceeded as his heirs. These persons did 
nob contest the suit and have taken no 
interest in its decision. Tho reason why 
they have taken no interest is Meai. 

The amount due under tho deed Ex. 
has swelled to a very largo amount >> 
accrual of compound interest. Tho shaio 
in Behta Murtaza has already passed out 
of their hands for it has been foie- 
closed by Ganga Prasad under a decieo 
Ex. E-2, which he obtained on the basis 
of the deed Ex. E-l. He obtained this 
decree on 15th July 1925. The mattoi 
has now been reduced to this. Is tho 
appellant entitled to obtain foreclosure 
over the share in Behta Murtaza oi is 
tho foreclosure already obtained y\ 
Ganga Era sad effective. The case for 
Ganga Prasad was that under Ex. E-l 
ho was entitled to priority ovor tho 
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plaintiff in respect of Ex. 1 We now 
examine the contents of Ex. 1 eliminat¬ 
ing unnecessary words. This deed sta¬ 
tes that Syed Zafar Mehdi has made a 
conditional sale without possession over 
a one-third share in Bholamau for a 
consideration of Rs. 2,000. So far the 
deed only affects the transler of Bhola¬ 
mau. The material passage then fol¬ 
lows : 

“X tho declarant do further stipulate that no 
other person or pgrsons male and female” 

(the learned trial Judge has misread 
these words as male heirs ; they are 
clearly Zakur and Unas and not Zakur 
and Warisap): 

“has a rignt and share in this property, nor 
is it mortgaged, sold or gifted to any one, nor is 
it hypothecated by way of security ; that if af- 
tor the completion of this deed, on tho claim 
brought by any person at any time tho proporty 
in whole or part goes out” 

(there is nothing said about vendee’s 
possession or vendor’s possession, but 
the clear meaning is out of tho trans¬ 
ferrer’s possession): 

“or is sold as security or hypothecated pro¬ 
perty, then besides tho legal steps to which for 
tho reasons given above I shall be liable, tho 
vendee is empowered with my, free will to get 
compensation and have tho deficiency made 
good from my five annas Jour pies zamindari 
share in village Behta Murtaza, Pergana 
Rokha, Tahsil Salon, District Rae Bireli and 
to get tho compensation for tho consideration 
realised by means of foreclosure.” 

Without payment of the full conside¬ 
ration he covenanted that lie would not 
in future transfer either of the villages, 
and the villages are referred to as mort¬ 
gaged property. 

Tho learned counsel for tho appellant 
has argued that the effect of these pro¬ 
visions is to creatq a mortgage both of 
Bholamau and Behta Murtaza, sucli 
mortgage only to take effect in tho case 
of Behta Murtaza, if the share in Bhola¬ 
mau becomes reduced. His argument is 
that on 6th November 1917 the mortgage 
came into being over Behta Murtaza. 
We cannot agree with this contention. 
As we road it no mortgage of Behta 
Murtaza came into being on 6th Novem¬ 
ber 1917. The case is one to which the 
provisions of S. 21, Act 4 of 1882 have 

application.: 

-« 

Whore, on a transfer of property, an inter¬ 
est therein is creatod in favour of a parson to 
tako ofioct only on tho happening of a specified 
uncertain ovont, or if a specified uncertain 
ovont shall not happen such person thoroby 
acquires a contingent interest in tho property. 
Such intorost bocomes a vostod intorost in the 
former case, on tho happening of tho event, 


in tho latter, when tho happening of the event 
becomos impossible." 

Under S. 2 of the same Act it is 
said nothing in Chapter 2 of this 
Act shall bo deemed to affect any rule 
of Hindu, Mahomedan or Buddhist 
Law. S. 21 is in Chap. 2, but there is 
nothing in S. 2L, which offends any rule 
of the Mahomedan Law. Now as wo 
understand it under the provisions ofl 
6th November 1917 tho transferee of the 
property, that is to say, of tho share in 
Bholamau had created in his favour an 
interest in Behta Murtaza which would 
take effect only on some portion of the 
share in Bholamau passing out of the 
transferror’s possession. A portion of the 
share of Bholamau passed out of the 
transferrer’s possession on 2nd May 1922 
and on the happening of that event the 
contingent interest became a vested 
interest. But it did not become vested 
until 2nd May 1922 and the deed Ex. 1 
was executed in favour of Ganga Prasad' 
on 26th August 1918. Thus priority is 
in our opinion with Ganga Prasad and 
in these circumstances the plaintiff-ap¬ 
pellant has no right to obtain any relief 
by foreclosure or otherwise in respect of 
the share in tho village Behta Murtaza. 
That share has already been foreclosed 
in favour of Ganga Prasad. We there¬ 
fore dismiss this appeal with costs. 

v.S./r.K. Appeal disjnissed . 

A. I. R. 1930 Oudh 131 

Stuart, C. J., and Wazir Hasan, J. 

Qamar Ara Begam — Plaintiff—Appel¬ 
lant. 

v. 

Sultan Begam and others —Defendants 
—Respondents. 

First Appeal No. 125 of 1928, Decided 
on 6th November 1929, against decree of 
Sub-Judge, Mohanlalganj, Lucknow, D/- 
23rd May 1928. 

Paradanashin lady — Alienation by aged 
though literate lady in favour of persons in 
closer communion — Court will protect her 
interest and on her death of her heirs — If 
case under Imamia law, -in absence of justi¬ 
fication for transfer, Court will set aside 
alienation — Mahomedan Law — Imamia 
School. 

Where thoro is an elderly person, oven an in¬ 
telligent elderly person who is found to have 
divostod himself or herself of a mass of pro¬ 
perty for the bonefit of persons in close commu¬ 
nion with tho transferror, Courts will protect 
and in somo cases zealously protect tho inter¬ 
ests of such persons. They will always dornand 




explanation*. If in addition to the fact that 
such person is aged and such person is a wo- 
man. the need for protection is greater. Where 
the wonian isapnraclaHashin woman the need 
i® g -V^ or st 1 11 and where such woman is illiter¬ 
ate it is greatest of all. Further the protection 
given to such a lady must he extended to hor 
heirs after her death, since according to gen¬ 
eral law or Mahomedan Law the heirs are in 
the same position as the person to whom they 
arc hers. Under Imamia Law i„ particular 

? * l>0C ‘ al / nso to P rot °ct the heirs as 
against the intruder. It is for the person who 

has entered into transaction with the ladv to 
jus,ify it. In the absence of justification once 
it is shown that ho lias benofitod bv the trans¬ 
action the transaction will bo set aside • IIP 

n>r f: ?u r 2 °/ : lR a, l , 245 ^ •• 18 Cai 

, l> ' C20 CaL G(U : 34 
OA J? 5 ? ’ 30 AlL 81 a °d A.I.li. 1915 1\C . 

Hel. on . [p l io C 1, 2] 
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Qamab Aha Begam'y. Sui tan Begam 


Iqbal Ahmad, All Zaheer anrl Makund 
Behan Bal for Appellant. 

M • H'asfw, Ah id Husain and Ghuhtm 
Hasan Nani for Respondents. 

Judgment. Tins appeal arises out of 
a suit brought by the plaintiff Nawab 
Qamar Ala Begarn for a one-tliird share 
in the property of the deceased Nawab 
A 3ida Begam according to the rule of in- 
testate succession of the Imamia law. 
Ihe deceased lady was a Sliia (as is the 
plaintiff) and the Imamia law governs 
the succession. There was at first con¬ 
test as to the plaintiff's title to claim a 
one-tlnrd share but that contest has now 
been abandoned. The only points re¬ 
maining in dispute are whether certain 
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property claimed by the plaintiff has 
been rightly excluded from the estate of 
the deceased lady and relief refused in 
lespect of it in tho decree, and whether 
certain property has been rightly in¬ 
cluded in the estate of tho deceased lady 
and relief awarded in respect of it 
in the decree. Tho plaintiff urges in 
her appeal that certain items have 
been wrongly excluded and dofon- 
dants-respondents l to G have filed 
cress-objections that certain items 
b ® en wrongly included. Nawab 
Abida Begam was tho daughter of 
glia Ali Khan, who is described in 
Ex. 40 as Aminuddaula. He is appar- 

, I**. * . 11 was Primo 

Minister in tho reigns of King Amjad 

All 8hal. and King Wajid Ali Shah tho 
last two kings of Lucknow. He loft 
Lucknow (apparently) before the annex¬ 
ation and took up his residence in Cawn- 
pore. Nawab Abida Begam was admit¬ 
tedly born in the year 184-1. J„ certain 
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* > , . . e<* as not hay. 

mg been horn in that year, but it is now 

admitted that she was born in 1844. She 
married her cousin Nawab Akbar Husain 
of Lucknow in 1856. He was the son of 
Aminuddaula s sister. She resided with 
him in Cawnpore until his death on 28th 
November 1889. No children were born 
o mm. Aftei his death she transferred 
h< i residence to Lucknow about the year 
b s< J0. She died on 25tli September 1924 
at the ago of 80 while in Mesopotamia 
upon a pilgrimage. The family of the 
lady and the family of her first husband 
were amongst the first families of Shias 
in Oudh. Ordinarily her father would 
have possessed a considerable amount of 
cash and jewellery, a portion of which 
would have descended to her on his 
death. 

A certain Abid Husain was employed 
by her husband as his private physician 
on a salary of Rs. 35 to Rs. 40 a month: 
see evidence of Husain Ali Khan P. W. 

1. He also was a man of position. It 
is admitted that his grandfather Masi- 
huddaula who was tho “Royal physician” 
had two sons Mirza Mohammad Husain 
and Mirza Muzaffar Husain. Abid Hu¬ 
sain was the son of Mirza Mohammad 
Husain. Tie married his cousin Mustafa 
I^egam a daughter of Mirza MuzaiTar Hu¬ 
sain. She died in 1894 or 1896. Abid 
Husain accompanied Nawab Abida Be¬ 
gum to Lucknow and became one of her 
general agents : see Ex. 8. After Abida 
Begam had come to Lucknow she bled a 
suit for dower and her share in Nawab 
Akbar Ilusain Khan’s estate in tho Court 

of the District Judge of Lucknow against 

her late husband s "brother. This suit 
was filed on 31st January 1691. The 
plaint is Ex. 1. The suit was decreed 
on 5th March 1892 : see Ex. 3 for Rs. 
55,506-13-0, Rs. 40,000 represented her 
dower, Rs. 11,983-5-4 represented a quar¬ 
ter share in his moveable property and 
Rs. 3,523-7-8 represented costs. On the 
death of her husband sho became enti¬ 
tled to a monthly income of Rs. 293-10-2 
in his wasika or political pension. She 
further w is in possession of what Sadiq 
Husain a brother of Abid Husain, who 
was produced as D. W. 2 a? a witness by 

the defendant-respondent, describes as 
“unlimited jewellery and ornaments. 

The evidence as to her share in her bus- 
hand’s wasika is contained in Ex. . 

On tho death of her mother Afzal Mahal 
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on 30bh November 1S94, she obtained a 
share in her mother’s wasika which 
brought her in an extra monthly allow¬ 
ance of Rs. 249-4- L0 a month : see Ex. 
39. 

It is said that her father also had a 
wasika but we cannot find any evidence 
that the lady shared in it. It is admitted 
that this total wasika of Rs. 542-15-0 
was increased in 19L0 to over Rs. 800 a 
month and in 1914 we find from Ex. 40 
that she obtained in addition a monthly 
income of Rs. 88-6-10 a month. In this 
document she is wrongly stated as hav¬ 
ing been horn in 1851. Thus by 1914 
her income from her wasika alone had 
increased bo about Rs. 900 a month. Up- 
till 1896 she resided in a rented house in 
Lucknow. On 14th October 1893, she 
executed a deed of release in favour of 
Abid Husain. The document itself has 
not been put in evidence, but the fact 
that she had executed such a deed of re¬ 
lease is mentioned in Ex. A-45 a docu¬ 
ment to which we shall come later. Abid 
Husain was not wholly without means 
bub ho was not well olT. He was a phy¬ 
sician. As has been stated ho received 
a small salary from Nawab Akbar Husain 
Khan. He could well have supplemented 
that salary by private practice. On the 
plaintiff’s side it is ’suggested that he 
had practically no private practice. The 
other side suggests that he had a con¬ 
siderable private practice. It is a safe 
conclusion that his private practice 
would not have brought him in more 
than Rs. 50 to Rs. 100 a month. His 
father Mirza Mohammrd Husain was a 
wasikadar and a zamindar. His month¬ 
ly wasika was Rs. 101 and the profits of 
his zamindari are estimated at Rs. 2,000 
to Rs. 3,000 a year. Ho had a largo 
family of six sons and four daughters: see * 
the evidence of Kanhaiya Lai P. W. 3. 
On the doatli of his wife Mustafa Begam 
Abid Husain and his two daughters Sul¬ 
tan and Fatima inherited property from 
Mustafa Begam of a value* from Rs. 600 
to 700 a year. Ho obtainod his legal 
share in his father's property when the 
father died. But his ^father did not die 
until 1904. , 

Ho married Nawab Abida Begam. Wo 
cannot say exactly when lie married her 
but ho probably married her shortly 
aftor Mustafa Begam’s death. In Ex. 
A-45 which was executed on 31st August 
1898, Nawab Abida Begam refers to him 


as her husband. Some difficulty appears 
to have been in the mind of the learned 
trial Judge owing to the fact that on the 
record is Ex. A-l, which evidences that 
a marriage took place between Abid Hu¬ 
sain and Nawab Abida Begam at Khura¬ 
san on 29bh August 1903. The lady was 
then on a pilgrimage and was accom¬ 
panied by Abid Husain. From this fact 
the learned trial Judge has inferred that 
they lived together as a man and wife 
without being married until 1903. We 
do not think that there is any reason to 
suppose that this was the case. We 
consider that the fact that the lady des¬ 
cribed him as her husband in 1898 in a 
document, which was registered, affords 
sufficient ground for saying that they 
wore married in or before that vear. 
The explanation of the subsequent cere¬ 
mony is probably that they were first 
married, as Shias could legally be mar¬ 
ried, in the Mutai form, and that they 
subsequently became united permanent¬ 
ly by an ordinary marriage. There can 
be no doubt on the evidence as to the 
fact that Nawab Abida Begam was 
strongly attached to Abid Husain who 
was first her general agent and subse¬ 
quently her husband. She was also 
strongly attached to his two daughters 
from Mustafa Begun, Sultan and Fatima 
whom she brought up as though they 
were her own children. She was speci¬ 
ally attached to Sultan who is defendant 
1 in this suit. Sultan resided with her 
from the day that she was a small child 
until the old lady’s death. 

From 1893 onwards Abid Husain com¬ 
menced to accumulate property in his 
awn name. In 1891 ho purchased at a 
Court sale in execution of a decree a 
house in Katra Abu Turab Khan, Luck¬ 
now City for Rs. 1,825: see Ex. A-2S and 
Ex. A-29. On 18th January 1896 Nawab 
Abida Begam purchased for Rs. 2,500 
anothor house in Katra Abu Turab Khan: 
see Ex. 5. She and Abid Husain then 
took up their residence in these houses 
which were adjacent. They converted 
them into one residence. They continued 
to reside on thoso premises until their 
respective deaths. (Their Lordships 
then gave the different investments 
in different properties and dealing 
with the accounts, proceeded). Thoro 
is now no contest as to the fact 
that the plaintiff appellant is enti¬ 
tled under the Imamia Law to a one- 
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third share in tho estate of the lato 
Nawab A hid a Begum. Tho contest is 
to the extent of the estate. The learned 
trial Judge took great care in deciding 
the case, and we are greatly obliged to 
him lor the intelligent manner in which 
he has discussed the merits. Although 
we do not agree with all his conclusions 
our appreciation of the trial remiins the 
same. The easo was unfortunately put 
up by no means well by tho counsel on 
booh sides in tho lower Court. It was 
difficult loi the plaint ill appellant to 
obtain exact information as to the 
estate of the deceased lady. She is the 
gianddaughtei oi the deceased lady's 
stepsister. The interests of the other 
heiis-at law have been transferred to 
Sultan Begam whose conduct the plain- 
til)-appellant is mainly attacking. 
Nawab Abida Begam had lived ever 
since her marriage to Abid Husain first 
with Abid Husain who was practically 
the sole peison who influenced her 
directly, and after his death with Abid 
Husain s daughter Sultan and Sultan’s 
husband Taqi A1 i Khan who wore in 
very close relationship to her. Tho 
transactions which present the greatest 
dillicuity were transactions which took 
place when the old lady was from 78 to 
80 years of age. The persons in tho best 
position to state the truth as to these 
transactions were Taqi Ali Khan and 
Sultan Begam. The learned trial Judge 
has found and in our opinion rightly 
found that so far from telling the truth 

they have endeavoured to conceal the 

true facts, and have gone further and 
told a series of untruths as to what 
really happened. The voluminous docu¬ 
mentary evidence and tho voluminous 
accounts were not presented as clearly 
to the learned trial Judge as they 
have been presented tu us. Wo have 
further had tho advantage of hear¬ 
ing the arguments of leading counsel on 
each side who have helped us very 
greatly in tho decision of the appeal 
Nevertheless it has taken after the 
closo of arguments a very great deal of 
time to examine and collate the docu¬ 
mentary cvidenco and it has boon obli¬ 
gatory to preface the actual decision 
with tho lengthy statement of facts 

which \ve have found necessary to mako 
in this judgment. 

The learned trial Judge’s decision can 
bo summarised convenieutly under cer- 
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tain heads. He found that it was im¬ 
possible to avoid the conclusion that 
Abid Husain had during his lifetime 
utilised Nawab Abida Bogam’s money 
as though it was his own. He found 
that practically all tho transactions by 
which he purchased property were con¬ 
ducted with Nawab Abida Begam’s 
money. Ho found that in practically 
e\ ei ^ instance when he had advanced 
money in his own name ho had ad¬ 
vanced Nawab Abida Begam’s money. 
He found that the monej' which lie de¬ 
posited to his credit in the banks was 
Nawab Abida Begam’s money. He has 
pointed out with great force that from 
the time that Nawab Abida Begam 
came to Lucknow up till the time of his 
deith she had conducted not a single 
transaction of purchase except tho pur¬ 
chase of tho one house which she subse¬ 
quently transferred to her husband by 
deed of sale Ex. A-97 and that she had 
no hanking account. He has found, how¬ 
ever, that owing to her conduct after 
the death of Abid Husain, particularly 
owing to the fact that in the suit filed 
by Jafri Begam, so far from asserting 
that the property in question w r as her 
own she accepted that property as be¬ 
longing to Abid Husain, and took her 
share as a Shia widow’ in that property, 
her heir, that is to say the plaintiff ap¬ 
pellant, is precluded from reopening any 
of the transactions in which Abid 
Husain was concerned. He refused to 
grant relief in respect of the loans and 
war bonds, and in respect of the Sikan- 
dar Manzils. Ho set aside the transfer 

by C. 19. . 

In respect of tho transactions a er 
Abid Husains death we are only con¬ 
cerned now with tho purchase of the 
war loans and war bonds, the P ul * 
chase of tho house Sikandar Manzil an 
tho deed of transfer Ex. C-19 which was 
executed in 1923. There is also tho 
small matter of tho two gold bangles. 
These are the questions which we have 

to decide in this appeal. 

Tho learned counsel for tho appellan 
stated that ho could not press the ap¬ 
peal in so far as it related to piopei y 
covered by tho decroo passed in a 11 

Begam’s case (Ex. A-64). s ^ a ^ e 

that ho recognized that tho learne 
trial Judge had decided correctly that 
Nawab Abida Begam was bound by that 
decreo. Wo havo already stated how 
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that decree came into being, and we 
have no more to say there than that we 
agree with the view taken by the 
learned trial Judge which is not now 
controverted by the plaintiff-appellant. 
Everything included in this decree thus 
goes out of the appeal. But the learned 
counsel argued that his cliont was at 
liberty to include in Nawab Abida Be- 
gam’s estate the revenue paying pro¬ 
perty which Abid Husain bad purchased 
in his own name as detailed in the 
earlier part of this judgment. His case 
hero was that Nawab Abida Begam had 
declared distinctly in Ex. 35 that this 
property was her property purchased 
with her own funds and entered fictiti¬ 
ously in the namo of her husband. He 
pointed out that Ex. 35 could not ope¬ 
rate either as a deed of gift or as a 
deed of hiba-bil-ewaz for two reasons. 
In the first place it could not be ad¬ 
mitted in evidence as a deed of gift or a 
deed of hiba-bil ewaz, as it was not pro¬ 
perly stamped. This difficulty could be 
removed by payment of excess stamp 
duty and penalty. But the further 
difficulty remained that Fatima Begam 
and Sultan Begam, although they at the 
beginning utilised this deed as against 
their grandmother Jafri Begam had sub¬ 
sequently abandoned that position and 
relinquished any rights which they 
possessed under the deed. He further 
pointed out that it could not bo treated 
as an efl\ ctivo agicement because under 
the agreement Fatima Begam and Sul¬ 
tan Begam had agreed to pay an annual 
allowance to Nawab Abida Begam and 
they clearly had nover paid that al¬ 
lowance. This is apart from the pecu¬ 
liarities of the deed itself, including the 
remarkable statement that Nawab 
Abida Begam had written it and the 
lists with her own hand. We agree that 
Ex. 35 is of no avail in this appeal. 

It was not suggested by the learned 
counsel for the respondents that it was 
of any avail. Ho, however, argues that 
it has somo evidential value as showing 
that the money w’as the lady’s own. On 
this point it is also of no importance for 
wo aro satisfied apart from the deed 
that the money" was the lady’s. He 
argues from this that, as there nevor 
had boon any judicial pronouncement 
as to tho title of the proporty" in ques¬ 
tion, the mere fact that tho property 
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was allowed to remain in the names of 
Jafri Begam, Fatima Begam and Sul¬ 
tan Begam, who would have been en¬ 
titled to it under the provisions of the 
Imamia Liw does not show that it w T as 
in fact their property. He is right in 
his contention that the mutation pro¬ 
ceedings confer no title. Ho concludes 
from this that as the property had been 
purchased with Nawab Abida Begun's 
funds in the name of Abid Husain, as 
there is no presumption of advancement 
in Abid Husain’s favour, and as tho cir¬ 
cumstances show' that ho was holding 
the property for the lady’s benefit as a 
trustee, bis heirs, who are now repre¬ 
sented by Sultan Begam and Fatima 
Begam, with tho exception of a small 
portion of the property which Jafri Bo- 
gam did not transfer to Sultan, continue 
as trustees on behalf of the heirs-ab- 
law, who include the plaintiff-appellant. 
This argument would prevail if it were 
not for one fact. We are satisfied that 
tho conduct of Nawab Vbida Begam not 
only" as evidenced by her conduct in the 
mutation proceedings but by her con¬ 
duct in the subsequent suit brought by 
Jafri Begam establishes that she aban¬ 
doned all claim to this property. 

She undoubtedly 7 had originally a right 
to claim this property and to treat Abid 
Husain as her benamidar. But it is 
clear to us that she had with full 
knowledge of what she was doing 
abandoned all such rights. Whether 
she abandoned those rights in favour 
of Fatima Begam and Sultan alone 
as would appear from Ex. 35 or wbe¬ 
thel* sho abandoned those rights 
in favour of these two girls and Jafri 
Begam in addition does not appear 
to us to be very material, She clearly 
abandoned the rights. While we give 
full weight to the fact that she 
w T as a pardanashin lady and that sho 
bad no one to advise her w o cannot ac¬ 
cept a conclusion other than tho con¬ 
clusion that sho abandoned those rights 
intelligently". Tho peculiar mentality 
of tho lady" apparently induced her to 
forgo all benefits. Tho major benefits 
w’ero in tho property that formed tho 
subject matter of Jafri Begam’s suit. 
Tho benefits accruing to her from pos¬ 
session of tho revenue-paying property 
which Abid Husain had purchased in 
his own name, were ccnsidera* ly loss. 
Wo havo it clearly" established that sho 
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<' , ok part in t-iie mutation proceedings, 
and that she employed an agent to state 
her ease. This agent stated on her 
behalf that she preferred no claim to 
have her name entered. We see no 
reason to suppose that at the time the 
lady who was then 66 years of age, did 

not appreciate what she was doing. As 

we ha\ e already stated, she was devoted 
to Sultan Begam, she - was extremely 
attached to Fatima Begam and she was 
on terms of friendship with Jafri Be- 
gam, w horn the evidence shows she not 
only kept for some time in her own 
hoiij-e but whom she selocted as a com¬ 
panion in a pilgrimage in which she 
paid all expenses, lor the above reasons 
wo uphold the decision of the learned 
trial Judge in respect of the revenue 
paying property also and do not allow 
the appeal in respect.of that property. 

Before we come to the remaining 
transactions we again recapitulate some 
of the peculiar facts. Up till the time 

ho death of Abid Husain, Nawab 
Alnda Begam had no banking account. 
As we have shown she opened accounts 
after 19H. With the exception of 
Its. 3,oYl-4-2 which were paid into her 
account from what she received .from 
Abel Hussain’s estate the remainder of 
the payments were clearly from other 
sources. On Oth October 1914 sho 
withdrew Rs. 5,159-10-6. In May 
■toil she withdraw Rs. 18,667-8-3 

p m n'o ,ch 19l9 > 8,10 withdrew' 
s. 0,6-1.9 9. Slio thus withdrew 
in all over Rs. 29,000. After that she 
never opened any account. These ac¬ 
counts are, as wo have stated. Ex. 56 
an Ex. (>2. During the period between 
the (leath of Abid Husain and the death 
of Nawab A bid a Begam, as we have 
s 1( >wn, Taqi Ali Khan and Sultan Begam 
bad banking accounts and were making 
payments into them which wore alto¬ 
gether incommensurate with their means. 

Jt is not necessary to labour that point. 
At tho time of Nawab Abida Begam s 
( oath no cash is 1 »• ffc and her unlimited 
jewelloy has dwindled down to ornaments 

" P* | <r ^ n amount of jewellery 

^ nch may safely ho said was probably 
less than that possessed by most of hor 

own maidsmwants. During tin's period 
w n o Nawab Abida Begam was becom¬ 
ing older and older she had been practi- 
cally in the sole charge of Sultan Begam 
and Taqi Ali Khan and it is very signifi- 
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cant to observe the transactions which 
were proceeding side by side with the 
withdrawal of the amounts from Nawab 
A >ida Begam s Bank accounts. (Tlieir 

Lordships here considered the transac¬ 
tions as regards war loans and came to 
the hnding that the amount of loans was 
advanced by Nawab Abida Begam.) The 
earned trial Judge has not arrived at 
exactly this conclusion. But his main 
finding is that on the evidence as a 
\\hole any funds that came from 
Nawab Abida Begam in this transaction 
must be taken to have been transferred 
by avail’d gift to Sultan ’Begam. 

e shall advert to this point again in 
considering the law governing tho case. 
But we should here add some observa¬ 
tions. It is by no means clear to us that 
anything was given to Sultan for her own 
benefit in this connexion. Jafar Ali Khan 
whose evidence we consider reliable had 
only to guide him his impression that 
Nawab Abida Begam wished to purchase 
tho loans for the benefit of Sultan. He 
admits that the old ladv consulted him 
in order to ascertain whether the invest¬ 
ment was a safe one and he has used tho 
words that she wanted to know whe¬ 
ther there was any risk in her inves¬ 
ting tho money in the name of Sultan. 
His evidence is equally compatible with 
the transaction being a benami transac¬ 
tion for the benefit of Nawab Abida 
Begam or a gift to Sultan Begam. It is 
perfectly possible that tho income from 
the war loans might have been received 
by Nawab Abida Begam. have 

gone at great length into tho his¬ 
tory of tho transactions during the b’fo 
of ' Abid Husain Theso transac¬ 
tions show that Nawab Abida Begam 

bad in bis lifetime permitted continu¬ 
ously A1)i l Husain to conduct transac¬ 
tions in his name in her account. > 0 
have seen that in her bank accounts she 
always associated • with herself the 
names of other persons nnconnecte 
with tho transactions. In these circum¬ 
stances there is justification for a finding 
that Nawab Abida Begam took tho war 
loans for herself although in the name 
of Sultan Begam and that is t 10 
finding at which we arrive. (Theii 
Lordships then proceeded to consi, 
dor the other transaction legal _ 
ing war bonds and arrived at the con. 
elusion that the transaction w as a )0 - 
nami transaction and that the real )ene. 
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ficiary was Nawab Abida Begam.) These 
conclusions are supported by the subse¬ 
quent conduct of Taqi Ali Klvan and 
Sultan. As we have already stated, very 
shortly after the old lady’s death they 
sold the bonds and purchased for Rs. 
35.000 a perpetual maintenance of Rs. 
"2,100 a year. They thus coverted mar¬ 
ketable securities which according to 
plaint brought in Rs. 1,840 a year for a 
security not easily marketable bringing 
in Rs. 2,100 a year. Two conclusions 
are possible. One is that Taqi Ali Khan 
was showing punctilious care in impro¬ 
ving the interest of the investment and 
that he was ready to give up marketable 
securities for a small additional income. 
The other is that the transaction was 
intended to obscure the previous transac¬ 
tions and render it more difficult for any 
heir of Nawab Abida Begam to put a 
hand on the proceeds. We prefer the 
latter conclusion. 

We therefore find in favour of the 
plaintiff-appellant in respect of the war 
loans and the war bonds. 

Our decision will now deal with 
Sikandar Manzil. The learned Judge 
has found that this house was construc¬ 
ted with the money supplied by Nawab 
Abida Begam. Wo consider this con¬ 
clusion is justified. Jafar Ali Khan, the 
defendants’ own witnoss, the husband of 
Fatima, who is a respectable person, has 
deposed as follows in cross-examination: 

“I bqi'iva that the house known as Sikandar 
M'inz’l was constructed with the money of 
Abida Begam. Sikandar Agha and Sultan 
B®gam had no independent means largo enough 
"to build a house of this value.” 

If the i ncomo from the war loans and 
bonds had really been the income of 
Taqi Ali Khan and Sultan they would 
have had sufficient means to construct 
this house, for that income, as we have 
said, amounted to Rs. 1,850 a year. So 
it is clear that Jafar Ali Khan’s impres¬ 
sion was that that income was not theirs. 
The conclusion of the learned trial Judge 
that the money from which this house 
was constructed came from Nawab Abida 
Begam is in our opinion a correct con¬ 
clusion. Tt is very noticeablo that after 
the construction of this house commen¬ 
ced Nawab \bidi Begam never opened 
any banking account and thoro is no¬ 
thing to show what bocamo of her sav¬ 
ings. The evidence boro is cumulative. 
The lady was growing older and older and 
her affairs were being loft more and more 


in the bands of Sultan and Taqi Ali 
Khan. The learned Judge takes the 
view that the circumstances point to the 
conclusion that the lady intended the 
property to-be the property of Sultan, her 
husband and her childorn. It is difficult 
to see why she should have wished this. 
It was not a question of constructing a 
house for the residence of Taqi Ali Khan 
Sultan and their children either before 
or after her death for wo have it in 
evidence that Sikandar Manzil lias 
never been occupied by any member of 
the family, that it is not now occupied 
by Taqi Ali Khan and Sultan and that 
it is still let out on rent. It is not clear 
whore laqi and Sultan are at present 
residing. Sultan obtained house pro¬ 
perty from her father’s estate. The con¬ 
clusion at which wo arrive here is that 
the land was purchased benami on 
behalf of Nawab Abida Begam, that she 
provided the materials for the construc¬ 
tion of the house and that the house is 
part of her estate. 

We now come finally to the questions 
raised in the cross-objections. Only two 
were argued. The learned counsol con¬ 
tested the finding declaring that that C 
19 was a fictitious transaction. This 
deed is stated to have been executed in 
the following circumstances Nawab 
Abida Begam, who was then seventy-nine 
years of age, was going on a pilgrimage, 
Sultan has deposed that she required 
money for the journey and that she had 
no money. Sultan does nob explain why 
the lady had been unable to put by suffi¬ 
cient for the purpose out of the balance 
left after she had paid the modest ex¬ 
penses of her household. Nawab Abida 
Begam had previously not required to 
transfer property to pay the cost of a 
pilgrimage. The explanation which 
Sultan gave was that she wished to givo 
Nawab Abida Begun the money hut that 
the old lady refused to take it because 


she said that she would not go on a 
pilgrimage on money given her by any¬ 
body and certainly not on money given 
by a young woman. It is very likely 
that Nawab Abida Bo gain would refuse 


— o'-— i' ■ - »-> ■ • ^ 1 ‘ iiiuMuy von to 

her by Sultan Begam. But there is no 
explanation worth the name as to why 
sho required tho monoy. The deod 
was registered at Nawab Abida Bcgam’s 
house. Cash was certainly paid in tho 
presence of tho Sub-Registrar but that 
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fact proves nothing, as Nawah Ahida 
Be gam, Sultan I>ogam anil Taqi Ali Khan 
were all living in the same house. The 
conduct of Taqi Ali Khan and Sultan is 
to 1)0 noted here. It will bo seen from 
Ex. 55 that on the very day when this 
deed was executed Rs. 10,200 were 1 or- 
rowed by Sultan and Taqi Ali Khan on 
a promissory note from the Allahabad 
Bank, City Ollice. (.Treat stress has been 
laid on this fact by their learned counsel. 

It certainly would ordinal ily appear 
that the fact they had boriowed this 
money on tnat date showed that it was 
a genuine transaction but if the account 
is looked at further it will be seen that 
this conclusion is disturbed. The rapi¬ 
dity with which most of this amount 
was paid hack was remarkable. On 31st 
October 1923, Rs. Ib0 were paid back. 
On 16th November, Rs. 414 were paid 
back. On 24th November, Rs. 336 
were paid hack. On 3rd December 
Rs. 170 wero paid hack. On 13th De¬ 
cember, Rs. 1,300 were paid hack. On 
19th February 1924 Rs. 2,295 were paid . 
hack and on 21st February 1924 Jl<. 
3,000 wero paid back. Thus Rs. 7,695 
were paid back between 31st Octo¬ 
ber and 21st February. The balance 
was paid back on 3rd April, by 
a transfer from a fixed deposit ac¬ 
count. These circumstances go to show 
that the loan was taken to create evi¬ 
dence of the genuineness of the deed. 
Considering tho circumstances of Sul¬ 
tan and Taqi Ali Khan it cannot ho 
accepted without explanation that they 
paid back Rs. 7,095 in four months ex¬ 
cept upon the hypothesis that tho 
money they took out of the bank they 
paid back again. No explanation is given. 
They may have spent the balance or 
reinvested it. We agree with the 
learned trial Judge in his finding that 
this as a purely fictitious transaction 
and that tho rights which the lady had 
in her mothers house still remained 
part of tho estate. There now only re¬ 
mains tho portion of tho cross-objection 
which refers to the two gold bangles. 
Nothing else was argued by tho learned 
counsel for the respondent. The evi¬ 
dence as to these bangles is this. The 
defendants’ own witness Sadiq Husain 
D. W. 2 has deposed that when bo saw 
Nawab Ahida Begam shortly before her 
death she was wearing gold karas and 
gold earrings. Tho gold karas and gold 


earrings have disappeared. The learned 
Judge has drawn tho conclusion that 
the gold karas wero the bangles men¬ 
tioned in the plaint and that they are 
v. oi t h Rs, 500. \\ o consider this a very 

reasonable conclusion. It is not a very 
largo amount of jewellery to credit to 
the estate of a lady who bad brought, 
accoiding to the same witness when 
>he came to Lucknow an unlimited 
amount of jewellery and ornaments. 
r lhis concludes all the points raised. 

W e have, however, to make some final 
observations. We have already stated 
onr findings that Nawab Ahida Rogam 
was a lady of very high social position 
whose fitherhad been Prime Minister 
to the kings of Oudh. We do nob wish 
t o e m ph asise unduly the probability 
that such a lady would possess ordi¬ 
narily a large quantity of jewellery and 
ornaments and cash. There is evidence 
that she had “ unlimited jewellery ” 
and ornaments. Tho property which 
she derived from the first husband 
largely went in creating a religious 
endow went. But her income was more 
than ample for her needs, such as they 
were. At the end she was in the enjoy¬ 
ment of a wasika of some Rs. 900 a 
month. She lived modestly in an unpre¬ 
tentious house in unpretentious man¬ 
ner. She seems to have paid largely to¬ 
wards tho expenses of Taqi Ali Khan and 
his wife Sultan and their children but 
Sultan had a small income of her own 
and it would not appear that the total ex¬ 
penses would have amounted ordinal ily 
to more than half her income. Ibis is 
shown by tho fact that during ^ 
period when she did put money in o 
the bank she put in a largo amount in 
spite of tho facts that she gave suitably 
towards roligion and that she went on 
several occasions on pilgrimages taking 
with her friends and relatives "' los ® 
expenses she paid. Such a lady mig 1 
not he expected to leave a largo csta o 
hut it is somewhat surprising that at to 
end although of frugal habit and \\\i j 
largo opportunities for savings hei to a 
estate according to tho defendant con¬ 
sisted of the ono house which she re¬ 
ceived in part satisfaction of hoi c aim 
against tho estate of Abid Husain, pio- 
missory notes and shares of a \a uo o 
Rs. 6,9*00 a small amount of household 
articles and jewellery of tho value o 
Rs. 65. While at tho same time hultan 
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and Taqi Ali Khan upon their modest 
incomes and capital acquired at least 
the Sikandar Manzil, Nawab Abida 
Begam’s rights in her mother’s house 
and war bonds and war loans worth 
Rs. 36,000 and Sultan had also 8,000 
with which to buy up tlie claims of the 
coheirs. We no not know how much 
else they have. We have not their full 
bank accounts. These facts havo to be 
borne in mind in considering the evi¬ 
dence. The learned counsel for the 
respondents has argued strenuously that 
nothing should be taken against his 
clients which is not proved by evi¬ 
dence. We agree- But we havo to 
consider the question of the burden of 
proof. Hero we take for our guidance 
as to the law which should govern the 
subject the recent decision of their 
Lordships of the Judicial Committee in 
Faridunnissa v. Mukhtar Ahmad (1). 
Their Lordships refused to give effect 
to a disposition by way of wakf made 
by an illiterate pardanashin lady. It 
is true that we are not hero dealing 
with a deed except in the instance of 
Ex. C-l *, and it is true that Nawab 
Abida Begam was not illiterate, and 
that so far from being illiterate she 
was a lady of some education and of 
literary tastes. But at the time of 
the transactions in regard to which wo 
havo varied the decree of the Court be¬ 
low, she was over seventy years of age 
and, although she appears to have been 
in possession of her faculties to an ex¬ 
tent greater than might have been ex¬ 
pected at her advanced age, she was a 
lady of very advanced ago and sho was 
a pardanashin lady. We consider that 
we can find no better guidance, oven 
allowing for the difference of the facts, 
than in tiro words of their Lordships at 
p. 350 (o/ 52 I. A.) of that decisitm : 

Tho law of India contains well known 
principles for tho protection of persons, who 
transfer their property to thoir own disadvan¬ 
tage, when they have not tho usual means of 
fully understanding tho nature and oflcct of 
what they aro doing. In this it has only 
given tho special dovolopmont, which Indian 
social usigos make necossary, to tho general 
rulos of English law, which protect porsons, 
whoso disabilities make them dopondaut upou 
or subject them to tho influence of others, oven 
though nothing in the naturo of deception or 
coorcion may havo occurred . . . Tho caso of 
an illiterato pardanashin lady, donuding lior- 


(1) A. I. R. 1025 P. C. 204=47 All. 703 = 28 
O. O. 338=52 I. A. 342 (P. O.). 
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self of a large proportion of her property with¬ 
out professional or independent advice, is one 
on which there is much authority. “ 

The lady was nob illiterate. She 
was pardanshin. Sho wa3 at that 
time in close association with Taqi 
Ali Khan and Sultan Begam and on 
the evidence, as we read it, sho was 
in association with few others. We do 
nob believe those of tho plaintiffs’ wit¬ 
nesses when they say that’they were 
intimate with the ladv. Tho decisions 
of their Lordships (to which they refer 
later) are as follows : 

Sudisht Lai v. Mt. Shecbcirat Koer.\ 
(2) Wajid Khan v. Fuaz Ali Khan (3) ; 
Shambati Kocri v. Jago Dili (4) ; Sham 
liocr v. Dah Koer (5) ; Sajjad Hussain 
v. ALid Husain Khan (6) ; Kali Bahhsh 
Singh v. Haul Gopal Singh (7) : 
Sunitabala Debi v. Dhara Sundari 
Deli (8). 

These decisions all relate to deeds 
exocuted by a pardanashin lady or 
instruments of agreement reduced to 
writing made by pardanashin ladies 
and they have no diiect bearing upon 
the facts of this case. But the princi¬ 
ples to he derived from these decisions 
havo direct hearing on the facts of 
the case. The principles are these 
Where there is an elderly person, even 
an intelligent elderly person, who is 
found to have divested himself or her¬ 
self of a mass of property for the bene¬ 
fit of persons in close communion with 
the transferrer, Courts will protect, and 
in some cases will protect zealously, 
the interests ol such persons. They 
will always demand explanations. This 
is the law in England. It is also the; 
law in India. Where in addition to the. 
fact that such a person is aged, such a 1 
person is a woman, tho need for protec¬ 
tion is greater. Whoro tho woman is a 
pardanashin woman tho need is greater 
still, and where such a woman is illi¬ 
terato it is greatest of all. Hero tho 

(2) [1880] 7 Oal. 245=3 I. A. 30 = 1 Sar. 222 

P. C.). 

(3) [1801] 18 Cal. 545=18 I. A. 141=G-Sar. 46 

(P. C.). 

(1) [1002] 20 Cal. 740 = 20 I. A. 127=6 C. 

W. N. 682=8 Sar. 304 (P. C.). 

(5) [1902] 20 Cal. 664 = 20 I. A. 132=6 C. 

W. N. 657=8 Sar. 280 (P. C.). 

(6) [1012] 34 All. 455=15 O. C. 271 = 16 I. C. 

197=39 I. A. 150 (P. O.). 

(7) [1013] 36 All. 81 = 16 O. C. 378=21 I. O. 

985=41 I. A. 23 IP. C.J. 

(8) A. I. R. 1910 P. C. 24=47 Cal. 175=40 

I. A. 272 (P. C.). 
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la'ly was not illiterate but all tbo other 
factors are present. Who are the per¬ 
sons who have benefited while her es¬ 
tate has dwindled to a minimum. 
Those persons are her second husband’s 
daughter, neither an heir nor a blood 
relation of herself and that daughter’s 
husband. They are tbo persons who 
have been living with her for years and 
to whom she would have turned on 
every occasion. The protection to be 
given to such a lady must legally be 
extended to her heirs after her death. 
Accoiding to the Imamia law, according 
to all Mahomed an law and according 
jto general law, the heirs are in the 
same position as the person to whom 
the\ are heirs. 13ut under the Imamia 
1 i\\ in particular there is special case 
to protect the heirs as against an 
intruder. It is for the persons who 
have benefited by these transactions 
to justify them. If they justify them, 
it is well. But once it is shown 
that they have benefited by these 
transactions the transactions will ho 
set aside in absence of such justifica¬ 
tion. I he defendant-respondents have 
had every opportunity of justifying the 
transactions. They have failed pitiably 
to do so. Further their defence has 
been most dishonest. 

Asa result we decree the appeal to 
this extent. We direct that the plain- 
till-appellant shall he permitted to ob¬ 
tain one-third of Rs. 30,000, that is to 
say, Rs. 12,000 as against Taqi Ali 
Khan and Sultan Begam personally. 
We do not grant a portion in the share 
of maintenance purchase 1 by Fa. 13 
hut the share of Sultan Begam in the 
property acquired by purchase from the 
other heirs will ho liable in execution of 
this amount. The other property of 
Sultan and Taqi Ali Khan will also ho 
liable as against each respectively. Wc 
fui tlier allow to the plaintiff-appellant 
a one-third share in the Sikandar Man- 
y.\\. Wo dismiss the cross-objections. 
Although the plaintiff-appellant levs not 
succeeded in respect ol the wholo of 
her appeal, wo consider that the conduct 
of Sultan Begam and Taqi Ali I ban 
has boon such that they should pay 
jointly and severally the wholo costs of 
her appeal. We accordingly award her 
the costs of her appeal against Taqi Ali 
Khan and Sultan Begam jointly and 
severally. f No costs are awarded against 
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tho other respondents. Wo dismiss the 
cros* -objections with costs and direct 
that the cross-objectors pay the costs of 
the cross- object ions incurred by the 
plai nt ill-appellant. The remaining costs 
will ho on parties. 

V.B./r.k. Order accordingly . 
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Pullan, J. 

Muhammad Mumtaz Ali Khan —Plain¬ 
tiff. 

v. 

Muhammad Saadat AH Khan —De¬ 
fendant. 


Original Suit No. 7 of 1928, Decided 
on 22nd November 1929, In re Report of 
Chief Inspector of Stamps. 

(a) Cosharer — Lambardar—Suit for pro¬ 
fits— Payments by managing cosharer made 
on behalf of estate must be taken in account 
— Additional Court-fee is not necessary for 
the set off. 


In \ suit for profits by eosharers against tho 
managing cosharer, it is opm to tho managing 
cosliarer to state tho details of payment mado 
by him on h 'half of the estate, and such pay¬ 
ments should bo tak'll into account in assess¬ 
ing the profits due to cosharers and such 
sums can not be regarded as s>t-off necessitat¬ 
in'’ additional court* fee bv tho defendant. 

[Pill Cl] 


lb} Court-fees Act, Sch 1, Art. 1 Sch.^ 1, 
^rt. 1. governs written statement pleading 
et-off or counter-claim as regards maxi* 
au m. 

Although proviso to Art. 1, Sch. 1, refers 
nlv tr> minimum of fee leviable on a plaint or 
lemorandura of appeal, and leaves out any 
efereneo to written statement pleading asc 
tT or counter claim, there is no authori y or 
barging a larger sum on a written statement# 
Inn that paid as maximum in bell. 1* 






Judgment. — This matter has been 

laid before tho Court for consideration 
of a report mado bv the Chief Jnspectoi 
of Stamps, U. P. He found that in this 

suit tho written statement of the defen¬ 
dant, besides claiming set-oil of all t )0 
expensos incidental to tho tnanagemen 
and ownership of the propel t\ , c aims 
certain speed lie sums which in his opin 
ion should ho charged with court-fee. 
The tiist of these claims is half the ox- 
pendituro incurred l>y tho defendant in 
defending tl.o title suit against one 

Ahdul Halim representing a sum of ovo 
1* lacs. Tho second consists of two 
items, a sum of Rs. 17.000 said to have 
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been borrowed on behalf of the plain¬ 
tiff from the defendant and a second 
item of Rs. 8,084-6-0 which has been 
realized by the Crown from the defen¬ 
dant for income-tax payable by the 
plaintiff. The last involves a very large 
sum said to have been loft in cash by 
the late Rani Kaniz Regam, Rani of 
Utraula, together with her unpaid dower 
debt to half of which the defendant 
claims to be entitled. The Chief Inspec¬ 
tor was of opinion that possibly the 
first item, that is expenditure on the 
law suit, might be regarded as an equit¬ 
able set-off but, in any case, the sums 
claimed, even apart from this, being 
greatly in excess of the maximum of 
Rs. 4,10,000 mentioned in Sch. I, Court 
Fees Act, the defendant should pay a 
duty of Rs. 3,000. On this report, I 
asked for a note by the Deputy Regis¬ 
trar. He has accepted the Chief Inspe¬ 
ctor’s report in principle but lias 
maintained first that there is no such 
thing as an equitable sot-off and that, 
therefore, the sum paid on account of 
the law suit should also be charged with 
stamp duty, and secondly that there is 
no maximum proscribed for a set-off and 
that, therefore, an al valorem duty 
should bo charged on the whole amount 
claimed by the defendant. 

1 have heard counsol on these points, 
and I am satisfied that this suit is a suit 
for profits. Without going into the 
facts, I may say that there was a com¬ 
promise on the basis of which tho Raja 
of Utraula, who is the plaintiff in this 
case, was entitled to one-half of the 
Nanpara estate. The validity of-the 
compromise is no doubt challenged but 
if it wore accepted, the Raja of Utraula 
would undoubtedly bo entitled to a con¬ 
siderable sum by way of profits which 
havo not been paid to him. In a suit of 
this nature it was open to the defen¬ 
dant, who was the lambardar, to state 
in detail payments made by him on bo- 
half of the estate which should be 
takon into account for ascertaining the 
amount payable by way of profits. The 
expenses of a law suit conducted by the 
lambardar for the benefit of the estate 
must certainly bo taken into account in 
assosssing tho profits duo to a cosharor, 
and tho same may very well be tho case 
in respect of the two itonris of Rs. 17,000 
and Rs. 8,084*6 0, tho first of which is 
said to havo been advanced to tho plain- 
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tiff and the second paid as income-tax 
on tho plaintiff s behalf. I do not con¬ 
sider that these sums can be regarded as 
a set-off in a suit for profits and I am 
not, therefore prepared to agree with 
the report or the ofllco note in respect 
of these items. 

4 ho last item is of a different nature. 
If the defendant were seriously claim¬ 
ing a half share in 13 lacs out of tho 
estate of the late Rani of Utraula it 
would bo a claim which has nothing to 
do with the profits of tho Nanpara 
estate and would be a counter claim 
chargeable with duty, but Mr. Wasirn 
for the defendant points out that ho 
does not wish to make any such claim. 
Ho says that tho claim is time-barred 
and that bo has only mentioned it in his 
written statement to show why he has 
not paid a certain portion of the profits 
duo to tho plaintiff It is not necessary 
in a written statement to give reasons 
for non-payment and it is useless to put 
forward a time-barred claim. If this 
claim wore allowed to remain in the 
written stacomen t , I would certainly 
hold that it is liable to pay a court-fee. 
Mr. Wasim agrees that this passage may 
ho deleted from the written statoment, 
and if this is done there will ho no 
need for the defendant to pay any 
amount in respect of tho Court-fee on 
his written statement. 

As the Deputy Registrar has asked 
for a finding on tho last point raised by 
him, 1 am prepared to say that, in my 
opinion, the Court-fees Act does not 
authorise the recovery of any sum by 
way of Court fee in excess of Rs. 3 , 000 .- 
It is true that the proviso to Art. 1, 
Sch. I refers only to the maximum fee 
leviable on a plaint or memorandum of 
appeal, and leaves out any reference to 
a written statement pleading a set-off or 
counter-claim, but, as there is nothing 
in the Act to suggost that there is any 
foe in oxcess of Rs 3,000 leviable on a 
sum upwards of Rs 4 , 10 , 000 , I do not 
consider that there is any authority for 
charging a larger sum on a written 
statement than that fixed as the maxi¬ 
mum in Sch. 1. It may he remarked 
that this schedule is simply headed 
Ad Valorem Fees” and tho tal lo re¬ 
ference applies to tho whole schedule 
not in particular to Art. I, which is tho 
only Article which makes any proviso 
indicating that there is a different ma- 
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ximum for tho fees leviable on a plaint 
or momoiandum of appeal from those 
leviable on a written statement. t soo 
no reason to coniine the heading of the 
lust column of the table of rates to a 
plaint of memorandum of appeal. 
Bather it appears to me that these 
words apply equally to written state¬ 
ments claiming a sot-off. The words 
are : 

“when the amount or value of the subject 
matter exceeds.but does not exceed 


] gave this opinion in respect of the 
maximum fee only, but older no opinion 
as to whether in the case of, for instance 
a declaratory suit iiled on a ten rupee 
stamp a claim for a set old' should or 
should not be charged ad .valorem. 

1 therefore order that the written 
statement be accepted without further 
fee and that tho lile of this suit and the 
connected suit should be submitted forth¬ 
with to the Commissioner for disposal. 

ith the consent of Mr. Wasim 1 order 
para. 23 be deleted from the written 
statement. 

v . b ./ r . k . Order accordingly . 
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Wazir IIasan and Srivastava, JJ. 

Na rain iJas —Plaintiff—Appellant. 

v. 

Asa Ram —Defendant—Respondent. 

Second Appeal No. 217 of 1929, Deci¬ 
ded on 9th December 1929, from decree 

of Addl. Sub-Judge, Fyzabad, D/- 23rd 
April L929. 

U P. Land Revenue Act (1901), Ss. Ill and 
233—When order of postponement is within 
Ci. (a), S. Ill, Civil Court has jurisdiction 
to decide question of tille. 

Tho wholo object of Cls. (aj and (b), S. Ill, 
U. P. Land lisvenuo Act, is to avoid a clash 
of jurisdictions hotwoon Courts of revenue and 
civil Courts and tho moans of attaining the 
object arc prescribed by Cls. (a) and (b). A 
caso maj fall within CI. (a) or it may fall 
within Cl. (b). In either case tho Court of 
revenue declines to determine the question of 
title raised in the partition proceedings and 
stays tho proceedings in order to v await the 
decision of that question by a Court of com* 
potent jurisdiction, that is, the civil Court. 

[P 144 C 2) 

W here an objection is made by a recorded 
cosharer involving a question of proprietary 
title which ia being determined bv a civil Court 
and the revenue Court postpones tho applica¬ 
tion for partition till tho decision of the civil 


suit, tho effect of its order is that it has 
doelined to grant the application until the 
question in dispute has been determined by 
tho eomp 2 tont Court in which this suit is 
P 'aiding. Die order of postponcmrnfc is within 
Dmis of Cl. (a) and the civil Court has juris* 
diction to try the question of title [P 144 C 1] 

A*. P, Misra and Hardhian Chandra 
for Appellant. 

II. P. Sand — for Respondent. 

Order. This is the plaintiff’s appeal 
from the decree of the Additional Sub¬ 
ordinate Judge of Fyzabad, dated 23rd 
April 1929, allirming the decree of the 
Munsif of the same place dated 22nd 
December 1928. 

In the suit out of which this appeal 
arises, the plaintiff seeks tho relief of 
possession of a one anna three pies 
zamindari share in village mohalla 
Qaziana, patti Jafri Begam, mohal 
C^aziana, paragana Haveli, in the Dis¬ 
trict of Fyzabad. The suit has been 
dismissed on the preliminary ground 
that it is not maintainable, having re¬ 
gard to the provisions of Ss. Ill and 
233, U. P. Land Revenue Act, 3 of 1901. 

We are of opinion that the Courts 
below have misconstrued the provisions 
of S. Ill of tho said Act. If those pro¬ 
visions are not applicable it must be 
admitted that S. 233 has no bar to the 
present case. The facts which have a 
bearing on tho question for decision are 

as follows: 

On 19th April 1928 the defendant, 
Babu Asa Ram made an application foi 
partition to the Court of Revenue of 
Fyzabad under Chap. 7, U. P. Lin 
Revenue Act of 1901, in respect of the 
one anna thieo pies share in question 
and in respect of which the ontiy in le 
revenue records stood in the name o 
the defendant. Necessary proclamation 
and notices were issued. One o ie 
persons who appeared in response o 
the proclamation and tho notices ^a 3 
the present plaintiff. His answer o 
the application for partition was ia 
the defendant had no title to the s laie 
Df which ho claimed partition an ia 
he, that is tho plaintiff, bad instituted 
\ suit in a competent civil Court agains 
tho do fondant for determination of the 
luestion of title in respect of the sliaio 
in question. The result was tha 1 
2ourt of revenue seised of tho pai i 10,1 
proceedings on tho opinion that the case 

: ell within Cl. (a), S. Ill, Land Revenue 

\ct of 1901.ordered postponement ot cno 







proceedings till tho decisions of the civil 
Court. When the civil Court came to 
decide the case it held by the order 
under appeal that it had no jurisdiction 
to take cognizance of the suit involving 
the question of the determination of 
title to the share in question because 
tho determination of that question was 
within the exclusive jurisdiction of tho 
Court of revenue in the partition pro¬ 
ceedings. This opinion is formed on the 
ground that, admittedly Cls. (b) and (c), 
S. Ill being inapplicable, on a proper 
construction of Cl. (a) the order of post¬ 
ponement made by the Court of revenue 
was not an order within the terms of 
that clause and, therefore the jurisdic¬ 
tion of tho Court of revenue subsists in 
spite of that order. 

Now sub-S. (1), S 111, is as follows: 

If, on or bjfore.tbo (lay so fixort, any objec¬ 
tion is made by a recorded oosharor, involving 
a question of proprietary title which has not 
boon alroidy determined by a Court of com¬ 
petent jurisdiction, tho Collector may either: 

(a) decline to grant tho application until 
question in dispute has been determined by a 
compotout Court, or 

(b) roquiro any party to tho ca 3 e to institute 
within threo mon^.hs a suit in tho civil Court 
for tho determination of such question, or 

(c; proceed to enquire into tho merits of tho 
objection." 

So far as tho oponing part of S. 11L 
is concerned every element of it is 
satisfied in the present case. An objec¬ 
tion was made by a recorded cosharer 
involving a question of proprietary title 
|which had not been determined by a 
Court of competent jurisdiction. This 
being so, it was open to the Collector to 
take action under any of the three Cls. 
(a), (b) and (c). Ho has admittedly not 
taken action under Cl. (b) or Cl. (c); hut 
wo are of opinion that the effect of his 
order postponing tho application for 
partition till tho decision of the civil 
suit is that he has declined to grant the 
application until tho question in dispute 
has been determined by the competent 
Court in which the suit was pending. 
Any other construction will lead to an 
impasse. Tho Court of revenue has 
clearly by postponing tho application 
declined to proceed with it and is await¬ 
ing tho decision of tho civil Court 
in the matter of tho question of title to 
tho property in suit. The civil Court 
now by the order under appeal has re¬ 
fused to determine that question. The 
lower appellate Court refers to a deci¬ 


sion of a Bench of tho High Court at 
Allahabad in the case of Faqira v. 
Hardewa (1) and has read the decision 
as an authority in support of the view 
it has taken in the present case. 

We think that tho Court below has 
misconstrued that decision. Mukerji, J., 
in delivering his judgment in that case 
said: 

“Clause (a) may again mean that tho Col¬ 
lector may keep the application in suspense 
where, for examplo, a civil suit may already 
b} ponding between the parties at the date of 
the application. In my opinion, even in tho 
latter case, tho result bo the same, namely, 
tho Collector would deny jurisdiction in him¬ 
self to (loci le tho question of title. It cannot 
bo the case th it simultaneously the question of 
title should b3 ponding both before the revenue 
Court and tho civil Court." 

Tho observations mado by the learned 
Judge in the quotation given above are 
wholly apposite to the present case 
except that the civil suit between the 
parties in the present instance was not 
ponding at the date of the application 
hut had come into existence before the 
date of the objection raised by the 
plaintiff. It is clear to our minds that' 
the whole object of Cls. (a) and (b), 
S. Ill, U. P. Land Revenue Act, is to 
avoid a clash of jurisdictions between 
Courts of revenue and civil Courts and 
the means of attaining tho object are 
prescribed by Cls. (a) and (b). A case! 
may fall within Cl. (a) or it may fall 
within Cl. (b). In either case the Court 
of revenue declines to determine the 
question of title raised in the partition 
proceedings and stays tho proceedingsl 
in order to await the decision of that 
question by a Court of competent juris¬ 
diction, that is the civil Court. 

Accordingly wo allow this appeal, set 
aside tho decrees of the Court below and 
direct under O. 41, R. 23, Civil P. C., 
that the suit, out of which this appeal 
has arisen, he restored to its original 
number in tho register of suits pending 
in the Court of first instance and tried 
and decided according to law. The 
plaintiff’s costs hitherto incurred will 
be paid by tho defendant. Futuro costs 
will abide the event. 

R.M./r.K. Appeal allowed. 


(1) [1928] 12 K. D. 20. 


til Oudh Mr. Maharaji Kuwvar y. Cmjrt of Wards, Deara 
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i'akt, C. T., and Wazik Hasan, J. 

Mt Maharaji Knnicar and another — 
1 defendants — A ppcllants. 

v. 

C* urt of *11 arrfs, Deara —Plaintiff— 
Ke- pondent. 

Second Kent Appeal No. 3 2 of 1929, 
Decided on 30th Octoher 1929. 

Oi:dh Rent Act. S. 12 7—Tenant grove- 
holder continues to occupy land on vanishing 
of grove Provision in wajibularz entitling 
tenant grove-h o 1 der to cultivate land on 
vanishing of grove at rent payable by sur¬ 
rounding tenants—Tenant is neither tres¬ 
passer nor tenant under S. 127. 

V- here there is a special provision in the 
wajibularz of the village which entitles ten¬ 
ant prove-holder after the prove has ceased to 
exist to cultivate the land at a rate payable by 
tenants of the surrounding land, if the tenant 
grove-holder remains inoccupation after the 
prove has disappeared, he cannot-he treated 
either as a trespasser or tenant within the 
meaning of S. 12'/, he becomes entitled to culti¬ 
vate the laud at the prevalent rate of rent: 8 
0.1. J. CO (/?./{.), [p t c 2] 

E. /i. Kin U 'li —for Appellant. 

G. H. Thomas and 77. K. Ghosh — 
for Respondent. 

^ udgrn ent. This appeal presents 
some difficulty. The facts avo these! 
Tlie defend a n ts-a ppel 1 a n ts are two 
widows who had the rights of gvove- 
holdeis in a ‘ceitain grove in the village 
of Govind pur in the Sultan pur District. 
It. is admitted on both sides that the 
t i ces of this grove have disappeared and 
that the land has been brought under 
cultivation. The plaintiff, who is Dio 
proprietor, brought a suit in the rent 
Court against the two defendants for 
I\s. 8 10 as representing the arrears of 
rent with interest for three years. The 
plot in question is 10 bis was in area 
and the rent demanded was only Rs. 2. 
lie instituted this suit under the piovi- 
sions of S. L27, Act 22 of L88G as amen¬ 
ded, treating them as persons retaining 
possession of land without being entitled 
to it. His case was that ho was enti¬ 
tled to eject them as trespassers hut 
that ho preferred to treat them as ten- * 
ants and hold them liable for the rent 
of the land at such rate as tho Court 
might determine to he fair and equitable. 
In add it ion ho applied in his plaint to 
eject thorn as unprivileged tenants. Tho 
learned Assistant Collector who tried 
the case dismissed it on the ground that 
there was a special -provision in the 

wajibularz of tho villago which entitled 
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ton int-grove-holders after the grove had 
ceased to exist to cultivate the land at 
a rate payable by tenants of the sur¬ 
rounding land. An appeal was filed to 
the learned District fudge of Fyzabad 
who placed a difierent construction on 
the wajibularz and following a deci¬ 
sion of the Board of Revenue in Pan - 
c 7 a m Lai v. Sarclar Nikal Singh (i), 
which decided that, where land has 
ceased to he grove land and has been 
brought under cultivation, the land¬ 
holder is at liberty to treat the occupier 
as a tenant, reversed tho decree of tho 
lower Court and decreed the suit. Wo 
do not consider that the decision in 
question is sufficient for the decision ofi 
this particular appeal. It may well be| 
that in many instances a grove-holdeij 
would he considered a trespasser, whenj 
remaining in occupation of the land 
after the trees have disappeared, an 1 in 
those circumstances the provisions of 
S. 127, Oudh Rent Act, would apply and 
the landholder could treat such a person 
either as a trespasser or as a tenant 
within the meaning of S. 127. But 
hero on our construction of the wajib¬ 
ularz the defendants-appellants are not 
trespassers. They have become entitled 
to cultivate tho land at the prevalent 
late of rent. Thus S. 127 has no appli¬ 
cation. In the interests of the defen¬ 
dants-appellants themselves it appeal* 
better to determine tho matter of tlu 
rent once for all. Their learned counsel 
tolls us that they have no objection to 
paying tho rent. What they foai is 
ejectment on tho ground that the\ aio 
trespassers. Wo consider that wo can 
meet this difficulty by treating tins suit, 
which does not lie under S. 1*2< • 
under S. 108(2) read with S. 3-, UH. 
There is no difficulty as to fixing the 
rate of rent. Tho plaintiff claims rent 
at Rs. 2 a year and the defondan s sa> 
they are ready to pay rent at that race. 

We accordingly convert the decree into 
a decree for arrears of rent payable &y 
a tenant. Wo leave tho amount ac 
Rs. 8-L0 and wo set aside that P olfc J° . 
of tho decree which provides for too 

defendants-appellants* ejectment. 

Tho parties will bear their own co 

throughout those proceedings. 

V.U./h.K. Order accordingly. 

(1) [1020] 8 O. L. J. 60 (B.R.). 
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A. I. R. 1930 Oudh 145 
Full Bench 

Stuart, C. J., Wazir Hasan and 

Raza, JJ. 

(Noran Margaret) *Robinson — Ap¬ 
plicant. 

v. 


(In the matter of estate of late) H. II. 
Robinson. 

Testamentary Case No. 3 of 1929, De¬ 
cided on 22 nd January 1930. • 

(a) Court-fees Act, Sch. 1, Art. 11 — 
Money standing to credit of deceased in 
provident fund is his asset liable to assess¬ 
ment under Sch. 1, Art. 11. 

Money standing bo the credit; of a deceased 
person in Riilwiy Provident; Fund deposit; is 
personal property, that is an asset of tho doce- 
aseJ, and if such 6Uin exceeds rupees one 
thousand it is liable to assoesment under Sch. 1 
Art. II : 40 Cal. 9G2, lief. ; A. 1. R. 1925 Nag. 
108 and A. I. R. 192G Nag. 300, Expl. and not 
Followed. [P 147 C 1] 

lb) Provident Funds Act (13 of 1925), S. 2 
(c)—Widowed sister is not “ dependant.** 

(Por Stuart , C . J .)—Married sisteis are not 
dependants within the meauiag of S 2 (?) 
and having married they cannot return to the 
status of unmarried sisters on widowhood so 
as to come within tho moaning of the word 
‘dependant.* [p M6 C 1] 

II. G. Walforcl —for Applicant. 

G. H. Thomas —for Secy, of State. 

Order of Reference 

Pullan, J.—By my order, dated 18th 
Octobei 1929, I granted probate to the 
applicant of the will of the late Henry 
Harold Robinson. The applicant des¬ 
cribes herself as the widowed sister of 
the deceased and she seeks to obtain 
probate without paying the court-fees 
on that portion of the estate which con¬ 
sists of a sum in deposit in the Railway 
Provident Fund. I have been referred 
to two rulings of the Nagpur Judicial 
Commissioner’s Court reported in Agnus 
Mary v. James William ( 1 ) and Diga?n- 
)er ' le ( 7 )* Thsse rulings are practi¬ 
cally identical, and tho learned Addi¬ 
tional Judicial Commissioner accepting 
a decision of tho Board of Revenue in 
J engal held that provident fund monev 
is exempt from duty. I have not seen 
tho decision of the Bengal Board of 
Revenue. The view takon by the Ad¬ 
ditional Judicial Commissioner in so 
far as lie gives an opinion of his own is 
that provident fund money does not 
foim an asset of the ostate. He also 

(1) A. I. R. 1925 NagT 1082 

(2) A. I. R. 192G Nag. 30G. 
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observes that the railway company 
ordinarily refuses to pay tho money 
without letters of administration by 
way of protection. I am nob myself 
able to agree that provident fund money 
in deposit is not an asset of the dece¬ 
ased. I have been referred to two rul¬ 
ings of the Calcutta High Court: Hindley 
v. 7oynarain Marivari (3), and Secy, 
of State v. Raj Kumar ( 4 ) and to an¬ 
other ruling of tho Bombay High Court 
Veerchand v. B. B. k C. I. Ry. (5). All 
these judgments have discussed the na¬ 
ture of tho provident fund in order to 
show that it is not liable to attachment. 
But provident fund is defined in the 
Provident Fund Act (Act 19 of 1925) as 

a fund in which subscriptions or deposits 
of any class or clasos of employees are received 
aud held on their individual accounts. 

It will appear, therefore, that a pro¬ 
vident fund deposit is regarded as per¬ 
sonal property, that is to say, an asset 
of the deceased. S. 4 of the same Act 
lays down the procedure of tho ofheer 
of the Government or the railway as the 
case may be in making payments of the 
sum due if the depositor is dead. It is 
clear that ho is required to pay the sum 
to a dependant, or to a nominee, when 
tho sum does not exceed Rs. 5,000 with¬ 
out requiring letters of administration 
or probate, hut where the sum exceeds 
live thousand rupees the nominoe is re¬ 
quired to produce either probate or let¬ 
ters of administration. In view.of this 
provision of the Act I am inclined to 
suppose that the learned Additional 
Judicial Commissioner had before him 
cases in which tho railway company 
had required letters of administration 
either from a dependant or from a 
nominee in a case where the sum did 


not exceed Rs. 5,000. But it certainly 
appears from his ordor that in Bengal 
tho procedure adopted is to dispense with 
the fees required for probato or letters 
of administration in every case. There 
is nothing in the Court-fees Act which 


helps tho applicant. It is very desirable 
that there should be a.procedure uniform 
in all provinces in mattors of this kind, 
but I do not feel justified sitting singly 
in following the authorities to which 1 
have boon referred, feeling as I do that 
they are in conflict with tho terms of the 

(3> [ c! W. N. 288. 902 = ’ 54 I~0^39^- 2 i 

fM rVan-i^ont? 3 Ca 1 ' 585 =50 Cal. 317. 

(5) [190o] 29 Bom. 253=G Bom. L. R. 921. 
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Provident Fund Act and the Court-fees 
Act. As, however, the matter is of con¬ 
siderable importance and may affect a 
large number of people who can ill afford 
to pay duty on the comparatively small 
sums which they receive from the pro¬ 
vident fund of deceased persons, where 
they cannot claim to be dependants 
under the provisions of S. 2, CL (c) of the 
Act, I refer this matter to a Full Bench 
under S. 14 (1), Oudh Courts Act. 

Opinion 

Stuart, C. J. This is a reference 
made by Pullan, -J., to a Full Bench 
under S. 14 (L), Oudh Courts Act. 

The question under reference arises in 
the following circumstances. Henry 
Harold Robinson, a Foreman in the em¬ 


ployment of a State Railway, died on 
6 th August 1929, at Lucknow within the 
jurisdiction of this Court. His sister 
Norah Margaret Robinson has applied 
to this Court for probate of a will made 
by the deceased on 1st August 1929, in 
her favour. The applicant for probate 
is a widow. She married a certain 
AV. Robinson who was no relation of 
hers. He is now deceased. The learned 
counsel for the applicant when applying 
for probate excluded from liability to 
duty under the Court-fees Act a sum of 
Rs. 34,549-9-0 which was standing at 
the time of his death to the credit of 
the deceased in the Railway Provident 
Fund. Pullan, J., has referred to a 
Bench the question as to whether this 
sum is liable to the assessment of Court- 
fees under the provisions of Art. 11, 
Sch. 1, Court-fees Act. In the first place 
it is to be noted that the applicant Norah 
Margaret Robinson is not a dependant” 
of the deceased within the meaning of 
(S. 2 (c), Provident Funds Act of 1925. 
If she had not married she would have 
been a dependant. Married sisters are, 
however, not dependants within the 
■moaning of that section and having 
Imarried they cannot return to the status 
of unmarried sisters on widowhood. But 
it is clear from a document tiled before 
us that although the lady was not a 
dependant of the deceased she was the 
person nominated by him under the 
provisions of S. 4 of the Act to receive 
the whole of his provident fund in the 
event of his death, and further by the 
will to which I have already referred 
«he is the sole legatee and beneficiary of 
all his property. The question for deci¬ 


sion now is : Is the amount standing to 
die deceased’s credit in the provident 
fund property * within the meaning of 
Art. 2, Sch. 1 , Act 7 of 1870 (Court- 
fees Act). If it is property it is un¬ 
doubtedly liable to tax. It is not ex¬ 
empted under the provisions of S. 19 of 
die Act for the total is over Rs. 2,000-0-0. 
Mr. Walford on behalf of the applicant 
has argued that the amount in the pro- 
V- i d ent fund cannot be considered to be 
the property of the deceased because the 
deceased had no real control over the 
amount in his lifetime and because even 
after his death it would be taken, (if 
taken by a dependant) free from any 
debt or other liability incurred by 
the deceased or incurred by the 
dependant before the death of the 
• subscriber or the depositor under the 
provisions of S. 3, Act 19 of 1925. This 
certainly imposes qualifications of the 
title to the amount, but the latter quali¬ 
fication in this particular instance has 
not arisen for, as 1 have already 
pointed out, the applicant is nob a de¬ 
pendant of the deceased. It is unneces¬ 
sary to discuss the effect of the portion 
of the sectiou which states that such 
a sum vests in the dependant after the 
death of the deceased as the applicant 
is not a dependant. It is clear that the 
enjoyment of the amount standing to 
the credit of a person in the provident 
fund is governed by many restrictions. 

I cannot, however, see that the restric¬ 
tions in question prevent it being con¬ 
sidered as the "proporty” of fchodeceascd 
in such a case where, as it hero comes 
into the hands of a person othor than his 

dependant. . . 

I express no opinion as to w & 
would happen if it came into ® 
possession of a dependant. The on y 
reason for taking a contrary V10 '^,, 1 . S 
based upon two decisions of an t *- 
tional Judicial Commissioner in 10 
Judicial Commissioner’s Court at Nagpui 
to which Pullan,J.,has referred.The view 
taken by the learned Additional Jiu i- 
cial Commissioner apparently was tha 
the provident fund did not form an 
asset of the ostato of the decoasoc o 
positor. This view was based upon an 
opinion, not quoted, stated to have eon 
recoived from the Board of Revenue o 
Bengal and the Advocate General o£ 
Bengal. What were the reasons loi 
this opinion 1 am not in a position 
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say. Burt in this case the learned 
Government Advocate, who is represent¬ 
ing the revenue authorities of this pro¬ 
vince, has contended that the amount 
in question is property subject to the 
payment of court-fees. I am unable to 
look upon the amount as other than 
property*’ subject to the payment of 
court-fee and would answer the re¬ 
ference accordingly. 

Wazir Hasan, J. — The question 
under reference is stated in the the judg¬ 
ment of the learned Chief Judge just 
•now delivered. The applicant Mrs. 
Norah Margaret Robinson has applied to 
this Court for probate of the will of her 
deceased brother Henry Harold Robin¬ 
son. Henry Harold Robinson was an 
employee in the East Indian Railway 
and at his death there existed in the 
hands of the Railway Administration a 
provident fund to his individual ac¬ 
count. The applicant claims title to 
this fund generally under the will of the 
late Henry Harold Robinson dated 1st 
August 1929 and in particular under no¬ 
mination duly made by Henry Harold 
Robinson on 22nd February 1929. The 
applicant’s title to this fund on the 
basis of the will just now mentioned 
may ho wholly ignored in these proceed¬ 
ings because under the provisions of 
eub-S. (l), S. 5, Provident Funds Act, 
1925 she has an absolute right to this 
fund by reason of the nomination just 
now mentioned, notwithstanding any 
•disposition, testamentary or otherwise, 
made by the subscriber. But with a 
view to obtain possession of this fund • 
she is required by law to produce a 
probate or letters of administration 
•evidencing the grant to her of adminis¬ 
tration to the estate of the deceased. 
This is clear from Cl. (i), Cl. (c), sub- 
V S. (1), S. 4 of the same Provident Funds 
Act. Tho application which she has 
now made for the probate of the will of 
her deceased brother, if sucoeds, shall 
enable her to produce the probate re¬ 
quired by law which will further enable 
her to obtain tho payment of the provi¬ 
dent fund from the hands of the officer 
whoso duty it is to make tho paymont.: 
vide S. 4, sub-S. (1), Provident Funds 
Act, 1925. 

It is agreed that tho applicant is 
diable to pay duty on tho probate which 
she seeks to obtain in respect of the 
^provident fund unless she is exempted 


from the payment of such a duty by any 
provision of law. Now S. 19, Court- 
fees Act, gives a description of docu¬ 
ments which are not chargeable with 
any court-fee. Under Cl. (8) of the said 
section probate of a will is exempt from 
liability to duty where the amount or 
value of tho property in respect of which 
the probate is granted does not exceed 
Rs. 2,000. Admittedly in this case the 
amount of the provident fund does 
exceed the sum of Rs. 2,000. The-case 
of the applicant, therefore, does nob fall 
within the exemption contained in Cl. 
(8), S. 19, Court-fees Act, 1870. Art. 11, 
Sch. 1 of the said Court-fees Act, states 
the amount of the court-fee which shall 
be payable on a probate. That Article, 
therefore, has no reference to the ques¬ 
tion of liability for or exemption from 
tho duty. It only determines the value 
of the court-fee. The exemption, if any 
must bo sought in tho substantive por¬ 
tion of tho Court-fees Act, 1870, and as 
just now shown tho provident fund, 
now being considered, is nob exempt 
from liability to pay duty. 

Tho position is so clear to my mind 
that it requires no argument to support 
it. On behalf of the applicant, however, 
Mr. Walford has argued that the pro¬ 
vident fund in the hands of the rail¬ 
way administration to which the appli¬ 
cant lays claim as a nominee of her de¬ 
ceased brother is’not “ property ” with¬ 
in the meaning of Art. 11, Sch 1, Court- 
fees Act, 1870 or oxomptery Cl. (viii), 
S. 19 of the Act. The argument is 
founded on the nature of the provident 
fund and its legal characteristics. It 
is pointed out that such a fund is nob 
capable of being assigned or charged 
and shall not bo liable to attachment 
under any decree or order of any civil, 
revenue or criminal Court in respect 
of any debt or liability incurred by tho 
subscriber or depositor and neither the 
Official Assignee nor any receiver ap¬ 
pointed under the Provincial Insolvency 
Act, 1920 shall be entitled to, or have 
any claim on, any such compulsory 
deposit : vide Sch 3, Provident Funds 
Act, 1925. Tho true nature of a provi- 
dont fund has well boen stated in tho 
judgment, if I may respectfully say so, 
of Mr. Justice (now Sir) George Rankin 
in the case of C. D. A/. Jlindley v. Joy - 
narain Martvari (3) and I propose to 
reproduce a portion of tho learned 
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Judge's judgment. Dealing with the 
Acts relating to a provident fund 'the 
learned Judge observes : 

Those Acts make provision in the interests 
of certain large classes of employees for a 
scheme of compulsory and to a limited extent 
voluntary thrift. Part of the employee’s 
wages is impounded whethor he liies it or not; 
within narrow limits ho has an option to con¬ 
tribute more; tho employer has op his side to 
add a contribution : and these sums together 
with interest, profits or other increments make 
a total fund of which a defined proportion is 
held on tb? individual account of each em¬ 
ployee. The legislature is dealing with people 
who are poor, with people who are being com¬ 
pelled, and with such people in very large 
numbers. Its intention is that such people 
shall in case of necessity be able to afford a 
a passage homo to Europe, in case of retire¬ 
ment have something to live on, in case of 
death something to leave. 

By rules made for this institution under the 
Act, wheu an employee dies his share if small 
is to be summarily and directly distributed 
according to special rules which ’ brush aside 
the ordinary law as to wills 
succession. If his share is larger 
to his executor or administrator 
only on production of his grant ; 
of a duo administration is thus put upon tho 
proper shoulders. Whether the employee is 
in the service or out of service, whether he be 
alive or dead, his share is unattachable in the 
hands of the institution.” 

Such is tho true nature of a provi¬ 
dent fund and such are the limitations 
which law attaches to that fund. This 
nature and these limitations, however, 
do not make it tho loss '* property 
when that word is considered in its 
legal significance. I, therefore, agree 
that the answer which the learned 
Chief Judge has given to the question 
under reference is the only answer to 
the question. 

Raza, J.—I have nothing to add to 
the judgments that have already been 
delivered and in which I concur. In 
my opinion also tho money standing to 
the credit of the Jato Henry Harold 
Robinson in tho provident fund is his 
property within the meaning of Art. 11 , 
Sell. 1, Court-fees Act and is not exempt 
from tho court-foes payable under that 
Article. 


* * A. I. R. 1930 Oudh 148 


Full Bench 


Stuart, C. J. and Wazir Hasan 

AND SRIVASTAVA, JJ. 


Ba h acl u r S ingh 
c a n t. 


Plaintiff J — Appli- 


v. 


or intestate 
it is payable 
and to him 
the burden 


Bam Phal and another — Defendant— 
Opposite Party. 

Pevn. Appln. No. 2 of 1929, Decided* 
on 19th December 1929, against decree- 
of First Sub-Judge, Bahraich, D/- 6tlr 
October 192S. 

* (a) Civil P.C. O. 21, R. 93— (Per Full 

Bench) —Auction purchaser deprived of pro¬ 
perty by third person by suit against auction 
purchaser, decree-holder and judgment-deb¬ 
tor, is entitled to bring suit for recovery of 
purchase money— (Srivastava , J., contra). 

Per Full Bench. —When a person purchases 
immovable property at an auction sale 

. ^ e _ L. _ .1 1 


in 


Court and subse- 
undor the docrea 
by a third party 
decree-holder and 
an auction pur- 
a 9 uit for tho re- 


v.b./r.k. 


Reference ansivered . 


i 

« » 


execution of a decree of a 
quontly loses the same 
passed in a suit brought 
against tho purchaser, the 
the judgment-debtor, such 
chaser is entitled to bring „ # 

covery of his purchase money as against the 
decree-holder : (Sru-asfara, Jcontra) : 17 Cal. 
43G (P.C.);3 Cal. 806 (P.C.), Rel.on\U O.C. 343, 
Rcf .\22 O. C. 42, Expl.; A. I. R* 1021 4 1 }' J* 71 ' 
A. I. R. 1926 Cal.971, Diss. from: Engn%hCaso 
Law discussed. C l 152 C 2J 

Per Stuart, C. J .—No doubt an auction pur¬ 
chaser deprived of his property can if he dis¬ 
covered the absence of the judgment-debtors 

title in time, file an application to set asido the 
sale, within a*month. Since a suit is no 

pressiy barred by any express provision in the 
Civil Procedure Code the auction purchaser ha 

a right under general principles of equity to 

the purchase money and he can ^ ^ 

for tho same. t 

Per Srivastava, J.—There is no 'court 

title given ns a Court sale either } » so no 
or by the decree-holder and ft] 
privity of contract between the a ftUC fcion 
chaser and tho judgment-debtor. He 

purchaser purchases with his oj<2 ^ fce ^ djUlt 
takes tho property subject to all bo 

risks. Ho ought to have kii°wn ; and m tv 
deemed to know when lie bought th j r P 
that if ho complained of any want of title ^ 

the judgment-debtor his lim jt a tions 

entertained only subject to the 1 
prescribed by tho Civil Proco u- pro - 

much as the right of refund gi' ^ . creft - 

visions of tho Code of Civil r °^° xorc isod only 
tion of and can, therefore, o t j on laid 

subject to the limitation and qunlific 

down therein. The terms of O 21 . h 

clearly limit tho remedy in cjsi 9 ^ ^ do 
tho salo has been sot aside n ^ not 

not extend to cases in which thc B*lo n 

boon sot asido even though a e fc j iird person 
been passed in a suit broug i - rp kji C l]i 
against tho puiclinsor. 
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(b) Interpretation of Statute*—Statute* of 
procedure do not create new right* or ex¬ 
tinguish existing ones. 

Per H'eutr Hasan , «7. — The Codes of 
procedure neither profess nor nro they in¬ 
tended to creato new substantive rights which 
do not exist in law independently of them. 
Similarly they do not extinguish such existing 
rights though they may operate to bar ramedies 
cf procedure. [I' 153 0 1] 

(c) Civil P. C., 1908—Interpretation with 

reference to earlier Code is not right. 

Per Wazir Hasan, J .— It is not right to in¬ 
terpret the Code of 1908 with reference to tho 
Codes of 1859 and 1882: 2 i Cal. 563 (P. C.) and 
*4.7.23.1928 P . C . 2, Uef . [P 159 G 1] 

G. S. Bajpai for R. N. Shukla, - for 
Applicant. 

A. N. Bahadur —for Opposite Party. 

Order of Reference 

Pullan, J . —Tho facts out of which 
this application in revision has arisen 
are as follows : Certain groves were 
put up to sal© in execution of a decree 
.against one Nand Kumar and a portion 
of this property was purchased at the 
.auction sale by Fateh Bahadur Singh tho 
present applicant on 10th March 1923. 
There is no reason to suppose that at 
dihafc time the purchaser had any reason 
to doubt that the judgment-debtor was 
the owner of the property and it was, 
therefore, impossible for him to make an 
•application within 30 days under R. 91, 
O. 21, Civil P. C., to have his sale set 
aside. It was not until the year 1926 
that a suit was brought by the ground- 
landlord of these groves, who claimed 
possession of the groves, alleging that 
Nand Kumar had no transferabe interest 
in the share of the groves which had 
been purchased at auction sale by Fateh 
Bahadur Singh. The latter was a party 
to the suit and the suit was decided in 
favour of the plaintiff. Fateh Bahadur 
“Singh then brought the present suit to 
recover the money paid by him at the 
-auction sale. Tho two Courts below 
have dismissed his suit on tho ground 
that no such suit is maintainable. The 
lower appellate Court who probably did 
not have tho latest rulings shown to 
him, was under the impression that he 
was acting contrary to rulings of the 
Allahabad and Calcutta High Courts 
4 ind following a ruling reported in Iiam 
Dayal v. Ram Pal Singh (1), which, in 
his opinion, laid down that a purchaser 
tatja, Court sale_ hold in execution of a 

*0) [1919] 22 O. C. 12=51 I. C. 95=6 O. L. J- 
J GO. 


decree, who is afterwards deprived of 
the property by a person claiming a 
title paramount, has a right to recover 
his money on making an application 
under O. 21, R. 93, Civil P. C., hut has 
no right to recover it by a separate suit. 
Now R. 93, O. 21, Civil P.C., only comes 
into force where the sale of immovable 
property has been set aside under R. 92 
and has no application whatever to tho 
present suit. Tho only question is whe¬ 
ther under the present Code of Civil 
Procedure an auction purchaser who is 
deprived in this manner of his purchase 
can or cannot bring a suit to recover 
tho money which ho paid at the auction 
sale. The apparent injustice of depriv¬ 
ing the auction purchaser of all remedy, 
for there is no remedy in the present 
case at least, which he could get undoi 
the Act, has been commented on by 
many Judges of different High Courts, 
and in particular in the ruling of tho 
Judicial Commissioner’s Court which 
decided against the conviction of a 
Court, if I may say so, that the auction 
purchaser has no remedy: Ram Dayal 
v. Ram Pal Singh (l). Simil ar observa¬ 
tions were made by a Judge of the Cal¬ 
cutta High Court in a recent decision 
Rishikesh Laha v. Manik Alolla (2-3), 
although the decision in that case went 
against the auction purchaser in view of 
the state of authorities which were re¬ 
viewed in the judgment. I have also 
been referred to what appears to he the 
latest decision of tho Allahabad High 
Court which is reported in Ram Sarup 
v. DaltAil Rai (4). where Sulaiman, J. t 
has made the following observation: 

“The auction purchaser who purchases the 
property, therefore, takes a risk, and if it turns 
out that the judgment-debtor really has no 
interest in the property sought to bo sold, it 
is the misfortune of the auction purchaser. 
Unless there is a special remedy provided 
for compensation, I fail to discover any rule of 
equity which would entitle him to get back his 
money.” 

In the judgment of the Calcutta High 
Court to which I have referred Page, J., 
very clearly says that in his opinion 
such an auction purchaser has an equity 
and that ho should be allowed to bring 
a suit to recover tho money paid by 
him. If this is so it is entirely outside 
the provisions of tho Code of Civil Pro¬ 
cedure and I cannot fo 11 ow t ho_ hea d_ 

(2-3) A. I. R. 1926 Cal. 971=53 Cal. 758. 

(4) A. I. R. 1921 All. 377=43 All. GO. 
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note in the Allahabad decision to which 
I have referred which runs : 

TIis right is limited to tin application for 

an order for repayment after the sale has been 
set aside ”? 

It does not appear to me that the 
case before their Lordships was one in 
which the Civil Procedure Code pro¬ 
vides for any application, and it is not 
clear that either in that case or the one 
before me the sale lias ever been set 
aside. In my opinion the auction pur¬ 
chaser either has a right to bring a suit 
or he lias no right at all. As there is 
no authority of this Court on a point 
which is of some importance to auction 
purchasers I refer the decision of this 
application to a Bench under S. 14 
Cl. 2, Oudh Courts Act. 

Wazir Hasan and Pullan, JJ. — 

(23>y/ August 1929) —Having heard argu- 

merits in this case we have come to the 
conclusion that it raises a question of 
law of some importance. Accordingly 
we refer the following question for de¬ 
cision to a Full Bench under S. 14, sub- 
S. (1), Oudh Courts Act, 1925 : 

When a person purchases immovable 

property at an auction sale in execution 

of a decree of Court and subsequently 

loses the same under a decree passed in 

a suit brought by a third party against 

the purchaser, the decree-holder and the 

judgment-debtor, is such a purchaser, 

entitled to bring a suit for the recovery 

of his purchase money as against the 
decree-holder ? 

To the above question we want to 
add a rider to the effect that the auc¬ 
tion purchaser at the date of the auc¬ 
tion had no knowledge of the para¬ 
mount title which succeeded in the suit 
.mentioned in the question. 

Opinion 

o rt ' C - J — T,lis is a reference to 
a Hull Bench from a Bench of this Court 

in which we are asked to answer the 
question : 


W lion a person purchases immovable pro¬ 
perty at an auction sale in execution of a 
decree of Lourt and subsequently losos the 
samo under a decroo passed in a suit brought 

by a third party against the purchaser, the 
decree-holder and the judgment-debtor, is such 
purchaser entitled to bring a suit for tho 

do < croo-liolder 8 ?^‘ U ^ haSo mono . v as against the 


fi ^cts of fc ke appeal from whic 

this reference has arisen are those 
Ram phal held a decree against Nam 
Kumar father of Deota Din. In execu 


tion of this decree he attached and put- 
to sale Deota Din’s rights and interests 
in a certain grove. After attachment a 
Court sale took place and Bahadur 
bingh purchased one-fourth of those 
lights for a certain sum of money. But. 
later a suit was brought by the superior 
proprietor against Bahadur Singh, Ram- 
I'hal and Deota Din for the possession- 
of this grove. That suit was decided 
in favour of the superior proprietor and 
in consequence Bahadur Singh lost all 
lights in the grove. He then institu¬ 
ted a suit against Ramphal and Deota 
Din for the recovery of his purchase 
money and other damages. The Courts, 
below have dismissed this suit on the 
ground that the only remedy open to 
Bahadur Singh was by an application 
under O. 21, R. 91, and relief under 
O. 21, R. 93. The Courts below relied 
on a decision of Mr. Daniels as Addi¬ 
tional Judicial Commissioner of the- 
Judicial Commissioner’s Court in Ram 
Da gal v. Rampal Singh (1). Mr. Daniels' 
decision supports the decision of the 
Courts below. It is, however, to bo 
noted that Mr. Daniels stated that in 
his opinion the auction purchaser, when 
subsequently found to have lost all the 
benefit of his purchase owing to the 
claim of a person holding a paramount 
title, was an object for sympathy, and 
that lie would have granted him relief 
if ho had felt that the previous deci¬ 
sions of tho Court permitted him to do 
so. It is unfortunate that it was not 
brought to the notice of Mr. Daniels- 
that a previous decision of the Judicial 
Commissioner’s Court did authorize him 

to do so. . . 

The decision in question is a doeision 

of a Bench, Rrij Mohan hoi v. Mt* 
Munni Bibi (5), where Mr. Lindsay 
(afterwards Sir Benjamin Lindsay/' 

found that tho rule of “ caveat-etnptor 

had no application in India in the case 
of ordinary sales of goods by private 
contract, and that in India an attach¬ 
ment is made at the risk of the attach¬ 
ing creditor, and ho is responsible for 
any results, which can bo traced to an 
unlawful attachment carried out upon 
application made by him. In the case 
of a sale in execution in India, althoug 
there is no warranty given by the yon* 
or by tho officer entrusted with tho- 
duty of carrying out tho sale, there js 
(5) [1911]- 14 O. C. 343=13 I. C. 803. 
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■warranty by the decree-holder that the 
property does belong to the judgment- 
debtor. The property is sold as the pro¬ 
perty of the judgment-debtor on the re¬ 
presentation to that effect made to the 
Court by the decree-holder who is tak¬ 
ing out execution. Hr. Piggot (after¬ 
wards Sir Theodore Piggot) who was 
sitting with Mr. Lindsay does not ap¬ 
pear to have affirmed Mr. Lindsay’s de¬ 
cision in entirety, but he agreed in the 
order proposed. Thus Mr. Daniels 
could have given effect to his desires 
in the matter, had ho been refer¬ 
red to the decision in Brij Mohan 
Lai v. Mt. Munni Bihi (5). The ques¬ 
tion which wo have to decide has been 
rendered more difficult of decision by 
the fact that a large number of diverse 
views have been expressed by a large 
number of Judges of different High 
Courts upon the subject. I do not pro¬ 
pose myself to discuss the decisions of 
of the High Courts upon the subject for 
I find sufficient guidance in two decisions 
of their Lordshps of the Judicial Com¬ 
mittee. The first of these is Dorah Ally 
Khaa v. Abdool Azeez (6). The facts here 
were a3 follows : Judgmont had been 
obtained on the original side of the 
High Court of Calcutta against a cer¬ 
tain judgment-debtor. The Sheriff of 
Calcutta under a writ of fi. fa. attached 
and brought to sale certain property in 
Oudh. We need not go into the ques¬ 
tion, as to whether the property was or 
was not the property of the judgment- 
debtor. It is clear that the Sheriff of 
Calcutta had no jurisdiction to attach 
and sell the property. The purchaser 
of the property at the Court sale was 
subsequently ejected under an order of 
the Courts of Oudh, and the auction pur- 
chaser then brought a suit against the 
decree-holder to whom the purchase 
money had been paid, to recover com¬ 
pensation. Their Lordships of the Judi¬ 
cial Committo referred to the fact that 
under the law of England a purchaser 
in a sale by a private contract could not 
recover his money if he wero evicted by 
a title to which the covenants did not 
extend. This proposition of law does 
not, however, apply to India. 

Their Lordships went on to discuss 
whether this principle would, even in 
England, ap pl y to sales_in invitum 

(C) [1880] 3 Cal. 800=5 I. A. 110=3 Suthor 
519=3 Sar. 818 (P.C.). 


under colour of a legal process. They 
laid down that it would not so apply 
because while a purchaser at a private 
sale had a full opportunity of investiga¬ 
ting title a purchaser at a Sheriff’s sale 
had a very in adequate means of in¬ 
vestigating title, and because at a 
Sheriff’s sale all that was sold was the 
right, title and interest of the judg¬ 
ment-debtor with all defects. They 
continued that it was perfectly clear 
that when the property had beon so sold 
under a regular execution and the pur¬ 
chaser had been afterwards evicted under 
a title paramount to that of the judg¬ 
ment-debtor he had no remedy against 
either the Sheriff or the judgment-credi¬ 
tor. He had no remedy against the 
Sheriff because the Sheriff was authorized 
by the writ to seize the property and to 
pass the debtor’s title without a wairanty 
and he would have no right against xthe 
judgment-creditor in these circumstances 
because the judgment-creditor was not 
responsible for the sale, the Sheriff being 
responsible. But nevertheless thoir 
Lordships did not dismiss the suit. They 
sent it hack for decision upon other 
points. The reason that 1 have referred 
to this decision at such length is because 
it is a prelude to the next decision. The 
first decision referred to a Sheriff’s sale. 
In the year when the sale in question 
took place a Sheriff’s sale in Calcutta 
was governed by the same law and the 
same rules as a Sheriff’s sale in England. 
But we have to consider now the posi¬ 
tion in respect of sales under the Civil 
Procedure Code which follow on 
attachment. 

Under the provisions of the pre¬ 
sent Code it is the duty of a decree- 
holder under O. 21, R. 13, when apply¬ 
ing for attachment, to fill up the form 
which is given No. G in Appendix E of 
Act 5 of 1908. Wo are hero concerned 
with the attachment and sale of immo¬ 
vable property. The decree-holdei ap¬ 
plies for attachment and sale and he has 
to state what ho believes to be the judg¬ 
ment-debtor s right, title and interest in 
the property, and ho further has to 
declare that to the best of his knowledge 
and belief this statement is correct. I 
am not digressing when 1 point out that 
when the jffaintiff applies for attachment 
before judgmont of property he has under 
the provisions of O. 38, R. 7 to describe 
the property in tho same manner. Now 
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I como to the next authority and this 
is the most important one. This is the 
decision of their Lordships of the Judi¬ 
cial Committee in Kissorij Mohan Roy 
v. II in sook Das (7). In this case certain 
plaintifis bad attached certain jute before 
judgment. It was subsequently dis¬ 
covered that the jute in question was 
not the defendants property, and in a 
subsequent suit damages were awarded 
against the persons responsible for the 
attachment. They were the appellants 
before the Judicial Committee. Their 
Lordships stated at p. 27 (of 17 I . A.) : 

appellants mainly relied upon the 
English case of II alicer v. Oiditig (S), which 
was cited as an authority for the proposition 
that a judgment-creditor is not responsible for 
the consequences of a sale, under a judicial 
order, of goods illegally taken in execution in 
satisfaction c»f his debt. Walker v. Olding (8) 
would have been an authority of importance 
had tlic law of execution been the same in 
luctifl as in England, but there is in that res¬ 
pect no analogy between the two systems In 
England, the execution of a decree‘for money 
is intrusted to the Sheriff, an officer who is 
bound to use his own discretion and is directly 
responsible to those interested for the illegal 
seizure of goods which do not belong to the 
judgment-debtor. In India warrants for attach¬ 
ment m security are issued on the exparte ap¬ 
plication of the creditor, who is bound to 
specify the property which he desires to attach 
and its estimated value. In the present 
case, by the terms of the parwana, no discretion 
was al lowed Co the oflic r of Court in regard to 
the selection of the goods which lie attached* 
his only »unction was to secure under legai 
fence all bales of jute in the respondent's pre¬ 
mises which were pointed out by the appel- 
lan^. 1 he illeg.il attachment of the respou- 

r. JU ,° ? n , 2 ^ h November 1883, was thus 
, h° ” ,,ocfc net of the appellants, for which they 
became immediately respcnsible in Jaw: and 
the litigation and delay, and consequent do- 
cCiioration of the jute, being the natural and 

necessary consequences of their unlawful act. 

their Lordships are of opinion that the liabi¬ 
lity which they incurred has been rightly esti- 
inatfcd at the value of the goods upon the day 
of the attachment. * 

Sir Benjamin Lindsay in the decision 

V" P r ,l\ Mohan Lai v. Mt. Munni 
Mjlbl {o) relied upon this decision as 
authority for the proposition that in 
India the decree-holder became, when 
be made an application foi* attachment, 
responsible foi* the description of tho 
judgment-debtors right, titlo and inter¬ 
est in tho property. Ho argued that 
the principles laid down in Kishory 
Mohan v, T Idrsook Da s s (7) were equally 

<7) Cal - 430=17 I ~ AT 17=5 Sor• 

472 (P.C ). 

(?) [1863] 1 H. A G. G21=9 Jur. (n.s.) 53 = 11 
W * R. 16C=7 L. T. G33=32 U. J. Ex. 142. 
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applicable to proceedings in attachment 

and sale in execution after judgment as 

to proceedings in attachment prior to 

judgment. Sir Benjamin Lindsay said 
at p. J48 : 

It scorns to follow from this exposition of 
law that in India the attachment is made at 

sk .°. f , attaching creditor and that he 
y responsible for any result that cau be traced 

to unlawful attachment carried out unon! 
application made by him. ” * ^ 

I concur in this view and therefore 
imd that in India a person who has pur-! 
chased property at a Court sale held 
under the provisions of Civil Procedure; 
Code and lias subsequently been deprived! 
o! that property because it has been! 
found that the judgment-debtor had no, 
title in that pro perry has a cause I 
of action and a right to obtain) 
damages from the person who is* 
benefited by the sale. It would not 
follow that the decree-holder would 
be the only person who benefited by tho 
sale. If tlie sale had left a surplus the 
judgment-debtor also might have bene¬ 
fited. The criterion would he I consider 
as follows. The auction purchaser has 
paid his money and in the end lias got 
nothing for it. Who got that money? 
Tho persons who got that money are 
liable to refund it to the auction pur¬ 
chaser. 

I now como to tiie next aspect of the 
question. Do the provisions of Civil 
Procedure Code contained in O. 21, Rr. 

91 and 93 bar such a suit? It was the 
opinion of a Bench of the Allahabad 
High Court in Ham Sarup v. Dalpat 
Hai (4) and of a Bench of the Calcutta 
High Court in Rishikesh Laha v. Month 
Molla (3) that either the only right 
which such an auction purchaser could 
have was the right conferred upon him 
by tho provisions of Rr. 9L and 93 ° 1 ’ ]lx 
the alternative that if he had “aliunde 
any other rights he was deprived of 
those rights by the incorporation of 
these rules in the present Civil Pro¬ 
cedure. As I have already said 1 consi¬ 
der that if tho statute law is silent on! 
tho subject such an auction purchase) 
has a right under the general principles 
of equity, and I cannot find that there is 
anything in tho rules in question which 
can deprive him of that right. ^ lll . e , 
they gi r >e him another remedy. Ho is 
allowed if ho can discover the absence 
of tho judgment-debtor’s title in time to 
lile an application to set aside tho sa e 
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ijwithin a month. But I can see nothing 
in these rules which deprives him of 
this general right. The ordinary rule is 
Jthafc a suit lies until it is expressly bar¬ 
red by express provision. The Civil 
Procedure Code in many places bars 
certain suits laying down that the par¬ 
ties must take their remedy by an appli¬ 
cation and that no suit in such cases 
lies. But here there is no 6 uch provi¬ 
sion and where there is no such provi¬ 
sion I cannot see that the suit can be 
barred. For the above reasons I should 
answer the question referred to us in 
the affirmative. 

Wazir Hasan, J. —Before entering 
into the task of answering the question 
referred to the Full ‘Bench for decision 
I propose to make certain preliminary 
observations and they are as follows : 

( 1 ) The Codes of Procedure neither 
profess nor they are intended to 
croate new substantive rights which do 
not exist in law independently of them. 
Similarly they do not extinguish such 
existing rights though they may operate 
to bar remedies of procedure. 

( 2 ) Such Codes are not exhaustive. 
They are merely enabling statutes. 

(3) A proclamation of sale of property 
under the rules of Civil Procedure Code 
is not an invitation to gamble. The 
auction sale is not a game of chance. It 
is a legal transaction with legal conse¬ 
quences from beginning to end. The 
notion - therefore that a bidder at such a 
sale merely gambles is to my mind out 
of place in considering the nature and 
the effect of such a sale. 

(4) The doctr ine of caveat emptor is 
not a rule of general application in 
India. 

(5) According to S. 3, Oudh Laws Act, 

1876 : 

to be administered by the Courts 
of Oudh shall bo as follows : 

(a) . 

(b) .;. 

(c) . 

(d) . 

(e) . 

.. 10-***-... all enactments for the 

time being in force and expressly, or by noces- 
-sary implication, applying to British India or 
Oudh or some part of Oudh : 

(g) in cases not providod for by tho formor 
part of this section, or by any other law for 
the tiino being in force, tho Courts shall act 

according to justice, equity and good con¬ 
science.*' 

The question under consideration may 
well be resolved into twe parts : 


(l) Is there a substantive right in 
equity or outside equity existing in 
favour of a person who happens to bo 
the purchaser at a public auction to re¬ 
cover the sale price either in part or in 
whole from the person in whose hands 
it lies when such a purchaser has lost 

the property in a claim of paramount 
title ? 

(2) If the answer to the foregoing 
question is in the affirmative, is tho 
remedy of enforcing such a right by 
means of a suit barred hy the provisions 
of the Civil Procedure Code ? 

My answer to the first question .is in 
the affirmative and to the second ques¬ 
tion in the negative. 

I now proceed to give my reasons lor 
tho answer to tho first question. I feel 
that in this connexion I am free to 
i esoit for help and guidance to such 
principles of English law as are not tho 
outcome of any peculiarity of that sys¬ 
tem but are principles of justice, equity 
and good conscience. 


The celebrated case of Moses v. Mac- 
ferlan{ 9) I place at the forefront of my 
judgment. I am aware that the actual 
decision has been overruled in ISlarriot 
v. Hampton (10). In Moore v. Fulham 
(II) Lord Hals bury said : 

“ The principle of law is, not that monev 
paid under a judgment, but that money paid 

under tbc pressure of legal process cannot be 
recovered.” 


This, however, does not affect the 
masterly exposition, if I may respect¬ 
fully gay so, of tho principle of equity 
in the judgment of Lord Mansfield, C. J. 
In describing the nature of an action 

for money had and received, Lord 
Mansfield said : 

I his kind of equitable action to recover 
back money which ought not in justice to bo 
kept, is very beneficial, and, therefore, much 
encouraged. It lios only for money which ex 
aequo et bono, the defendant ought to refund. 
It does not lie for money paid by tho plaintiff 
which is claimed of him as payable in point 
of honour and honestly, although it could not 
havo been recovered from him by any courso 
of law, as in payment of a debt barred by tho 
statute of limitation, or contracted during his 
infancy, or to the extent of principal and legal 
iuterost upon an usurious contract, or for 
money fairly lost at play ; boeausu in all these 

cases tho defendant may retain it with a safe 

conscience, though, by positivo law, ho was 
barrod from re covering : but it lies for moucy 

(9) 2 Burr. 1005 = 1 W.Bl. 219. - 

}}?! f, : 13 ^= 7 Term Hep. 2G9=2 Er P . 510. 
Ul) 1189ft] 1 Q. B. 399=01 L. J. Q. B. 220=59 

J. P. 530=13 \V. R. 277=71 L. T. S02. 
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p.iid hy mistake, or upon a consideration which 
happens to fail, or for money cot through 
imposition (express or implied) or extortion, 
or oppression, or an undue advantage taken of 
the plaintilVs situation contrary to laws made 
for the protection of persons under those cir¬ 
cumstances.’* 

The above statement of the principle 
of equity underlying an action lor 
money had and received must he quali¬ 
fied having regard to the development 
of law since the decision in Moses v. 
Macferlan (9) was given. In Sinclair 
v. Brouyham (12) Lord Sumner said : 

There is now no grouad left for suggesting 
as a recognizable ‘equity* the right to recover 
money in personam merely because it would 
he the right and fair thing that it should be 
refunded to the pvyer. ” 

But the equity in the right to recover 
money paid under a mistake of fact still 
holds good. The technical form of the 
action hy means of which the said right 
may be enforced is of no importance 
in this country. In Milnee v. Duncan (13) 
Bayley, J., said : 

There is no doubt as to the rule of law ap¬ 
plicable to this case. If a party pay money 
under a mistake of the law he cannot recover 
it back. But if he pay money under a mistake 
of the real facts, and no laches are imputable 
to him (in respect of his omitting to avail 
himself of the moans of knowledge within his 
power), he may recover back such money.” 

As pointed out by the Editors of the 
lievised Reports in the foot-note at 
p. 500 : 

The dicta in this judgment as to the effect 

means of knowlcdg” are overruled by tlio 
judgments of the Court of Exchequer in Kelli/ 
v. Solari (14).” 

To the judgment in Kelly v. Solari 
(15), I will have occasion to refer later. 

In re , the Bodeya Co. Limited (15), 
Far well, J. said : 

Lord Mansfield, speaking of the action for 
money had and received in Moses v. Macfcr- 
lan (9) at 1012 says ; ' It lies for money paid 

by mistake ; or upon a consideration which 
happens to fail.* The mistake on which you 
can recover must, as Bramwell, B. f puts it in 
Aiken v. Short (16) at 215 be a mistake as to a 
fact which, if truo, would make the person 
paying liablo to pay tho money : not where, if 
true, it would merely make it desirable that he 
should pay tho money. That 1 apprehend, 
means this, if you are claiming to havo 
money repaid on tho ground of misbako, you 


(12) [1914] A. C. 393=83 L. J. Ch. 465 = 30 

T. L. R. 315=58 S. J. 302=111 L. T. 1. 

(13) 6 B. A C. 671=5 L. J. (O. S.) K. B. 239 = 

9 D. A R. 731. 

(14) 11 L. J. Ex. 10=6 Jur. 107=9 M A M 54. 

(15) [1904] 1 Ch. 276=73 L. J. Ch. 198=52 
, W. R. 249 = 11 ManRon 95=89 L. T. 694. 
(1G) [1856] 1 H. A N. 210 = 4 W. R. 645 = 25 

2j, Ex. 321. 


must show the mistake is one which led you fco 
suppose you were legally liable to pay.” 

Now 1 come to tho case of Kelly 
Solan (15) already referred to. The 
general principle of equity that money 
paid under a mistake of fact may be re¬ 
covered was again affirmed by the Court 
of Exchequer in this case. Tho limita¬ 
tion applied by Bayley, J., in the case 
o f M Hues v. Duncan (13) as to omitting, 
to avail of the means of knowledge 
within power was set aside. Lord 
Abinger, C. B. said: 

I think the knowledge of the facts which 
disentitles the party from recovering, must 
mean a knowledge existing in the mind at the 
time of payment.” 

As stated by Williams, J., in Town- 
send v. Crowdy (17). 

44 No doubt at one time the rule that money 
paid under a mistake of fact might bo re¬ 
covered back, was subject to the limitation that- 
it must be shown that the party seeking to re 
covor it back had been guilty of no laches. 
But since Kelly v. Solari (14) it has been estab¬ 
lished that it is not onough that the part) ha 
the moans of learning the truth, if he a 
chosen to make inquiry. The only limi a f J 011 
now is, that he must not waive all inquiry. 

In Kelly v. Solari (14) the principle 
itself was stated by Parke, B. in the 

following words : . ., . 

44 I think that whore money is P aid [ c 
another under the influence of a mistake tha 
is, upon the supposition that a specific fact is- 
true, which would entitle tbe ot or o ■ 
money, but which fact is untrue and the 

money would not havo been paid i i . 

known to tho piyor that the fact was untrue^ 
an action will lie to recover it back, and it i 
against conscience to retain it ® : n 

demand may be necessary in those L 
which the party recovering may have 
ignorant of tho mistake.* . • 

It neod hardly be said that the I Jl ' n 
pie is not limited to actions founded 
contract as is evident from the 
Kelly v. Solari (L4) itself : nor w fc * 
any reason in the principle itso 
why it should be so limited. 11 - 

opinion it is of general application 
there is no case so far a9 I know ® 
trary to this opinion. The caso of • 
v. Solari (14) was followed in Imper 

Bank of Canada v. Bank of hv 

(18), the decision in which was gi\* • 
their Lordships of tho Privy ° ounC * Ml0 . 
is therefore binding on us as an a 
rity. The caso just now mentioned ^ 
again a case in which the toil 
founded on a contract.__ Lord 

Yl7) [I860] 8 C. B. (N. S.) 477—29 LyT. 0. -P- 
300=2 L. T. 537=7 .Tur. (n. s.) 7L _ ^ 

(l8) Tv 7 R.V9 = P S7 r, T. 457. 
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in delivering the judgment of the Privy 
Council on appeal from the Supreme 
Court of Canada, said : 

But moans of knowledge and actual know¬ 
ledge are not the same, and it was long ago 
decided in Kelli/ v. Solari (9) that money 
honestly paid by mistake of facts could be re¬ 
covered back, although the person paying it 
did not avail himself of means of knowledge 
which ho possessed. This decision has always 
boon acted upon since and their Lordships 
consider it applicable to the present case.” 

To my mind the above pronouncement 
is conclusive on three points : 

(1) That an action would lie to re¬ 
cover back money honestly paid under 
a mistake of facts ; 

(2) that it is enough that the person 
paying money had no knowledge of the 
true state of facts at the time of the 
payment though he had had means of 
knowing the true facts ; and 

(3) that the action would lie even in 
cases where money has not been paid by 
virtue of a contract. 

If I understand the English law cor¬ 
rectly an action in the special form of 
an action for money had and received 
would not lie in tho circumstances of 
this case for the reason that the liability 
to repay did not arise ex contractu : but 
even in that system the difficulty was 
got over by introducing the fiction of a 
contract. As pointed out by Lord Dune¬ 
din in tho case of Sinclair v. Brou¬ 
gham (12) : 

Tho English common law has various 
actions which, under a classification which I 
understind to bo really one of modern growth 
aro divided into actions in respect of contract 
and of tort. But in tho Roman law the actions 
covering tho same field aro actions ox contractu 
and quasi ex contractu, actions ex delicto and 
quasi ox dolicto .... And coming to tho case 
of inonoy while mutuum was proper loau, pro- 
mutuum covered tho cases where money was 
had and received without contract, and a special 
form of action for the common case of tho pay¬ 
ment of a supposed but non-existing debt was 
known as condictio indebiti. Now tho Ene- 
lish law, having no quasi contracts, got ovor 
the difficulty in such cases as the action for 
money had and received by tho fiction of a 
contract. It is, I think, obvious that tho dis¬ 
tinction between tho fiction of a real contract 
on tho one hand, and tho existence of a quasi 
contract on tho other, is a distinction of a most 
metaphysical description. Both systems, at any 
rate, in tbo caso of money paid under * a mis¬ 
take, in fact, recognize the obligation to repay 
wlioro thoro is no jus in re. Both systoms I 
think, recognize tho equitable rule, and procc*od 
to carry it out according to tho forms of their 
own development.*' 

Ilis Lordships went on to say : 

‘It is not, howovor, necessary that tho claim 


should be one capable of being made good by 
action at law. It will suffice if there is an.* 
equitable remedy.” 

The action for money had and re¬ 
ceived : 

‘‘cannot be founded on a jus in re for you 
cannot have a jus in re in currency. It shows • 
that both an action founded on a jus in re, 
such as an action to get back a specific chattel 
and an action for money had and received are 
just different forms of working out the higher 
equity that no one has a right to keep either 
X>roperty or tho proceeds of property which docs - 
not belong to him.” 

As I have already observed, wo in 
this country are not bound by any speci¬ 
fic form of action but we are bound to 
administer law according to justice, 
equity and good conscience. Tho judg¬ 
ment of Viscount Haldane, L. C., and 
the judgment of Lord Dunedin in the 
case of Sinclair v. Brougl^a 77i (12) re¬ 
ferred to above make it abundantly clear 
that there is an equitable remedy in 
favour of a xierson placed in the x osition 
of the x>resent plaintiff to recover his 
money back. What arc the fajts ? This 
is answered in tho rider added to the 
questions what the Divisional Bench has 
sent to the Lull Bench that the auction • 
purchaser at the date of the auction had 
no knowledge of tho paramount title 
which succeeded in the subsequent suit. 

It follows that the plaintiff bought this 
property at the auction sale under a mis¬ 
take of fact. This being so, lie is enti¬ 
tled to the relief for which he ha& 
prayed in the suit, out of which this re¬ 
ference arose, on the principle of equity 
stated above. 

Further I see no reason why on the 
facts of this case tho fiction of a con¬ 
tract induced by considerations ex aequo 
et bono and imported into common law 
action for money had and received, as is- 
clear from the judgment of House of 
Lords in the case of Sinclair v. Brou¬ 
gham (12), should not. be introduced in 
this case when the introduction clearly 
rests on principles of justice, equity 
and good conscience. 

In the present case and other cases of 
this nature tho decree-holder moves that 
Court to attach and sell the property of 
of the judgment-debtor. The proclama¬ 
tion of salo is in essence an invitation 
by tho docreo-holdor to the public at 
largo to come and buy tho property. 
This is an offer and a bidder accepts it 
wlion ho offers the highest bid to buy 
the property. The whole transaction 
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becomes an executed contract as soon as 
the purchase money is paid and the sale 
is confirmed. I very much desire that I 
should not be misunderstood. I do not 
say thp-t this is a case of purchase under 
a contract in its technical sense. All I 
say is that the likeness between the 
elements of a real contract and the cir¬ 
cumstances of this case is so great that 
it justifies resorting to the fiction of a 
contract. It is agreed that if the plain¬ 
tiff had purchased this property ex con¬ 
tractu and the events had happened as 
they have happened in this case he 
would be entitled to the relief now 
prayed for in this suit. It will serve no 
useful purpose to pause to consider whe¬ 
ther the relief would emerge out of a 
claim for money had and received, for 
breach of warranty or for failure of con¬ 
sideration. The undoubted fact remains 
that the prayer for siich a relief would 
be recognized and granted by Courts of 
1 a w. 

The decision of their lordships of the 
Judicial Committee in Dorab Ally Khan 
v. Abdcol Azeei (6) was cited in support 

• of the view taken by the lower Court. 
On the contrary, I am of opinion that 
the observations made in that case sup¬ 
port the view which I am taking in the 
present case. The particular relief de¬ 
cided by that judgment failed because of 
tho legal position of the Sheriff acting 
under a writ of Fi Fa. The position of a 
decree-holder attaching and bringing to 

• sale the property of the judgment-deb- 
tor by regular execution proceedings is 
in my judgment wholly different from 
tho position of a sheriff acting under 
a writ of Fi Fa. This is clear from 
the decision under consideration and is 
also clear from tho judgment of the 
same tribunal in Kissory Mohan Roy v. 
Tlursook Dass (7), to which I with refer 
in detail hereafter. 

In tho arguments for the respondent 
emphasis was laid on tho following pas- 

• sago in tho judgment of Sir James, W. 
Colvilo in tho case of Dorab Ally Khan 

• v. Abdul Azcei (6). 

“No v it is, of course, perfectly clear that 
when the property has been sold under a regu¬ 
lar execution and tho purchaser is afterwards 
evicted under a titlo paramount to that of tho 
judgment-dobfcor, he has no remedy against 
either tho Sheriff or the judgmont-creditor." 

It is argued that tho words “regular 
execution” mean execution similar in 
^nature to proceedings under Civil Pro¬ 


cedure Code relating to the execution of 
a decree by attachment and sale of tho 
judgment-debtor’s property. I am of 
opinion that this is not the meaning of 
the expression “regular execution" in 
the passage quoted above. What 
it means is execution by a Sheriff under 
a writ of Fi Fa within his jurisdiction. 
This is clear from what precedes the 
passage under consideration and also 
from what immediately follows it. The 

latter is as follows : 

“This, however, is because the Sheriff is 
authorized by the writ to seize tho property of 
the execution debtor which lies within his 
territorial jurisdiction, and to pass tho deb¬ 
tor’s title to it without warranting that titlo 

to *be good”. 

It is well to bear in mind that the 
actual case was a case of execution out¬ 
side the territorial jurisdiction of tho 
Sheriff. According to tho judgment of 
their Bordships of the Judicial Com¬ 
mittee execution by Sheriff inside oi be¬ 
yond his territorial jurisdiction stood on 
the same footing. 

I will now endeavour to show how 
this case is an authority for the view 
which 1 am taking. Their Boi s ups 


El y * 

“The High Conris have assumed that if tho 
efendant (the judgment creditor) is * . 

rented as a principal in the transaction and 
•ordships think he ought to be so treated) 
use must be governed by the ordinary rules 
elating to vendors and purchaser P 
oluntary sales of immovable J ^ 

iew does not appear to their ° i m ( D 
orrect. The defendant directed the Sher. 11,^ 

ell in his character of sheriff. * for 

rofess to sell, nor could he have sol , ^ ^ 

limself. He intended the sale should 
n fact it was, a sale by the Sheriff p c r 

nd with the incidents attaching to sale. ^ 
he above reasons their Lordships ‘ otormin od 
iion that action cannot be properl) t AC i s as 
without further investigation into tho* othor 
hey cannot say that tho plaint an^ ,- sc ] 0SC a 
oeuments on the record do not . tho 

,rima facie case for some , r "'' ef f ", e bcr ques- 
lufendunt. There is no doubt a furl l cBSO 

ion whether the plaintiff lias show * 

vhicli if proved would entitle him t nn<1 

nek tho purchase money as memo f ure of 
eceived to his use as upon* total u>at 

oneideration • ,•, i to disclose 

ho plaintiff has not wholly f the record 

. good cause of action on the tb0 

md that the cause ought to bo rA j s ed in 

>thor issues that have been o } 

The case was accordingly 0 f 

for trial. To my mind tho vao f ® ct , y 

observations quoted a >ove 1 . j jjjf of 

clear and it is this that the. 

that case had no cause of action beca 
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the sale was exclusively the act of the 
Sheriff but that he had a cause of action 
for a relief in the nature of money had 
and received against the judgment-cre¬ 
ditor if facts necessary for such a relief 
were established. Obviously the case 
could not possibly have been remanded 
for inquiry as to such facts, had no ac¬ 
tion of the nature of an action for 
money had and received been permissi¬ 
ble in law. I hold therefore that this 
decision is an authority for the view 
that an action like the present is 
maintainable and that it is so indepen¬ 
dently of any specific rule of procedure. 

Now I come to the case of Kissorij - 
mohan Royv. Hursoik Dass (7). It is 
possible to state the proposition of law 
laid down by their Lordships of the 
Judicial Committee in that case deta¬ 
ched from the facts of that case : 

‘In India, warrants of attachment in socu- 
rity are issue I on the ox parte application of 
tbo creditor who is bound to specify the pro¬ 
perty which he desires to attach, and its esti¬ 
mated value. In the present case by the terms 
of the perwana no discretion was allowed to the 
officer of Court in regard to the selection of .the 
goods which he attached his only function 
was to secure under^logal fence all bales of 
jute in the respondent’s premises which were 
pointed out by the appellants. The illegal 
attachment of the respondent’s jute on 23th 
November 1883 was thus the direct act of the 
appellants, for which they became immedia¬ 
tely responsible in law ; aud the litigation 
and delay, and consequent depreciation of tbo 
jut9 being the natural and necessary consequ¬ 
ences of their unlawful act their Lordships are 
of opinion that the liability which they in¬ 
curred has been rightly estimated at the value 
of the goods upon the day of tho attachment.’' 

The case was one of attachment be¬ 
fore judgment but there is no difference 
in legal characteristics between such 
an attachment and an attachment after 
judgment in execution of a decree. In 
cases of attachment before judgment 
the plaintiff is required unless tho 
Court otherwise directs to specify tho 
property required to bo attached and 
tho estimated value thereof and the 
Court orders the attachment of the whole 
or a portion of the property so specified: 
see O. 38, Hr. 5 and 6, Civil P. C., 1908 
In cases of attachment for execution 
of a decree the decree-holder has to 
make an application to the Court. Tho 
application for execution has to be 
signed and verified ,by the applicant, 
that is the decreo-holdor or his agent. 
The application is to contain a prayer 
for attachment and sale or for sale with- 
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out attachment of any property. Where 
the application is made for attach¬ 
ment of any immovable property be¬ 
longing to the judgment-debtor it shall 
contain at tho foot: 

(a) a description of such property 
sufficient to identify the same, and 

(b) a specification of the judgment- 
debtor's share or interest in such pro¬ 
perty to the best of tho belief of the > 
applicant and in so far as lie lias been 
able to ascertain tho same: see Hr 10 
11 and 12 of O. 21, Civil P. C. The 
statement of particulars which the de¬ 
cree-holder makes under Cl. (b), H. 13 
may or may not amount to a warranty' 
but it certainly amounts to a repre¬ 
sentation on which a purchaser would 
be justified to rely: Mahomed Kala 
Mea v. Ilarperink (19). This being the 
nature of attachment and consequent * 
sale in proceedings arising out of execu¬ 
tion of a decree, it seems to me that 
the dictum of their Lordships of the 
Judicial Committee quoted above 'is a 
conclusive pronouncement on tho ques¬ 
tion of the liability of a judgment-cre¬ 
ditor for tho consequences of his act, 
if the attachment and the sale turn out 
to be illegal and result in loss to any 
person. It appears to me that tho fact . 
that the decree-holder in specifying the • 
judgment-debtor’s interest in the pro¬ 
perty desired to bo attached and sold 
acts up to his best bolief only is no de¬ 
fence to a claim by a person who • 

d a loss in consequence 
of the act of attaching and selling ille¬ 
gally the property of a third person. 

As pointed out by their Lordships of 
the Judicial Committee in tho case just 
now referred to, tho absence of malice 
and probable cause is no defenco to a 
claim preferred after wrong has been 
done by an unlawful act of the decree- 
holder. I do not think that I should 
pause to consider as to whether tho 
decree-holder’s act in attaching and 
soiling a third party’s property as the 
property of his judgment-dobtor was or 
was not an unlawful act within the 
meaning of the decision of their Lord- 
ships of the Judicial Committee. It 
would not bo denied that it was un¬ 
lawful nor do I think that it is neces¬ 
sary for mo to consider tho question 
as to whether t ho fact t hat tho decroe- 

(19) [1909] .36 Cal. .923=1 I. C. 122=36 I. A. 

32 (P. C.). 
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holder attaches and sells the attached 
property through the intervention of 
the Court and not directly absolves him 
from liability or not. Hero again to 

y r c t is wholly immaterial 

and does not affect tho liability of the 
judgment-creditor for tho consequences 
of his unlawful act. If the Court pro¬ 
ceeds to make the attachment prayed 
for by the decree-holder it cannot at¬ 
tach any property other than the 
property specified and declared by tho 
judgment-creditor to he the property 
of the judgment-debtor nor can the 
Court sell any property other than tho 
property so attached. 

The judgment-creditor therefore be¬ 
ing directly responsible for the conse¬ 
quences of his unlawful act as shown 
above loss may be caused to more than 
one person. In the first instance, the 
loss is caused to the person whose pro¬ 
perty was sold and in tho second in¬ 
stance to tho person who gave his 
mono\ as a consideration for purchasing 
3uch property and which money went 
into tho pockets of the decree-holder. 

I have no doubt in the circumstances 
that the decree-holder is liable to make 
good the loss to both. Tho first 
mentioned party has already been re¬ 
couped by the restoration of his pro¬ 
pel ty and tho second party is, in my 

e pin ion, entitled to redress in tho pres¬ 
ent suit. 

It now remains to consider the se¬ 
cond of two questions set forth at tho 
outset of this judgment. On this part 
of tho case tho contention on behalf of 
respondents is that tho relief now 
sought for by tho plaintiff is barred by 
the \ rovisions of tho Civil Procedure 
Code and tho reasoning on which 
the argument rests is as follows : Tho 
relief was barred under tho Code of 
1859 ; tho bar was removed by the Code 
of 1882 and tho rolief bocamo open 
since and finally tho provisions of the 
Code of 1882 which permitted such a 
a rolief have boon removed from tho 
•Code of 1908 and therefore on this day 
the relief must ho held as barred by tho 

• provisions of tho now Code. 

With groat respect I am not im¬ 
pressed with this reasoning at all and 
I think it is unsound. If tho purchaser 
has suffered an injury by tho act of tho 
decree-holder ho has a right to bo ro- 

* dressed and there must be remedy in 
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law to allow such a redress ubi jus ibi 
remedium. I have already held that 
he lias such a right and if ho has it, 
admittedly there was no express provi¬ 
sion in the Code of 1859 which took 
away that right, nor is there any such 
provision in the present Code. I also 
think that the provisions of the 
bode of 1882 which have been con¬ 
strued to create such a right for 
the first time cannot be so con¬ 
strued when closely examined. The 
provisions of S. 315 of the Code of 1882 
have been construed to create the pur¬ 
chaser’s right to recover the purchase 
money even in cases not falling under 
8. 312 or 313 and they are further con¬ 
strued to authorize him to seek relief 
by means of a suit. I do not agree with 
this construction. S. 315 occurs in 
Chap. 19 of the Code of 1882 and tho 
chapter is expressly devoted to tho pro¬ 
cedure ”of the execution of decrees.” 
The setting in which the provisions of 
S. 315 are placed clearly emphasize the 
construction that the purchaser shall be 
entitled to receive back his purchase 
money in the event of a finding by the 
Court that tho judgment-debtor had no 
saleable interest in tho property when 
that finding is recorded in execution 
proceedings following but before the 
confirmation of the sale. The last clause 

of S. 315 is : 

“The repayment of tho said purchaso money 

.may bo enforced.under the 

rules provided by this Code for tho exocution o 
a decree for money. 

Obviously thoro could be no need fo r 
such a provision if the purchaser was 
givon only tho right of instituting a sui 
in the usual way: and no separate P l0_ 
vision of law such as the one under con¬ 
sideration was required to entitle a poi¬ 
son to execute a decree which lie may 
obtain in a suit instituted by him. 

S. 315 therefore to my mind does not 
make provision for enabling a purchasei 
to recovor tho purchase money by means 
of a suit. Codes of procedure are never 
intonded and nowhere profess to 0 

substantivo rights. They merely embo y 
rule of procedure. But even if I assume 

that tho construction contended foi on 
behalf of tho respondents is correct x 
hold that S. 315 recognized a pre-exist¬ 
ing right and did not create it. 

The construction, which I J* av0 ' 
opted above, is supported by 0 P 
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sions of Rr. 91 and 93, O. 21 of the Code 
of 1908. These rules enable the pur¬ 
chaser to have the auction sale set aside 
by an application on the ground that 
the judgment-debtor had no saleable in¬ 
terest in the property sold and obtain an 
order for repayment of his purchase 
money. The Code of 1908 is therefore 
4*nd if I may say so rightly limited to 
proceedings in execution initiated by 
means of an application and does not 
deal with substantive rights of persons 
which may exist in their favour inde¬ 
pendently o! the rules of procedure. 
Such rights are neither created nor ex¬ 
tinguished by the provisions of the Code. 
"S* 47 of the Codo of 1908 is the only 
section in which the remedy by suit in 
certain cases is excluded in preference 
to an application in execution proceed¬ 
ings. I am not prepared to hold, in the 
absence of any such bar as to a suit of 
the nature of the present suit, that it is 
barred by the Code of Civil Procedure. 

The Code of 1908 simply enables the 
purchaser to obtain the relief as to the 
repayment of his purchase money in 
execution proceedings and before the 
confirmation of the sale and the right to 
the relief arises on proof of the fact that 
the judgment-debtor had no saleable in¬ 
terest in the property sold. Who is en¬ 
titled to adduce this proof? Having 
regard to the limitation of the proceed¬ 
ings, the answer must be: the purchaser, 
the judgment-debtor and possibly also 
the decree-holder. (I al3o think that 
no saleable interest” is not an appro¬ 
priate expression to connote “no in¬ 
terest” and does not connote it). Clearly 
■a person who lays claim to a paramount 
title has no locus standi in those pro¬ 
ceedings. Admittedly he has a right to 
•'Sue to establish that title .and to implead 
the purchaser, the decree-holder and the 
judgment-debtor, and if the suit suc¬ 
ceeds the purchaser must deliver the 
property to the claimant. It is only 
then and in those circumstances that the 
purchaser acquires the right to the relief 
of lofund. How the enforcement of 
such a right by means of a suit can bo 
hold to bo barred by the provisions of 
Rr. 91 and 93, I frankly admit, surpasses 
my comprehension. Those provisions 
have simply no application. 

Further 1 am of opinion that it is not 
right to interpret the Code of 1908 with 
reference to the Codes of 1859 and 


1882: see the observations of their 
Lordships of the Judicial Committee in 
the cases of Nor end r a Nath Sircar v. 
Kamalbasini Dasi (20) and Ramanandi 
Kuer v. Kalawati Kuer (21). 

It has been argued on behalf of the 
respondents that the view which I am 
taking will entail a great loss to the 
decree-holder. The argument does not 
appeal to me. It seems to me inevitable 
that somebody must suffer. Between 
the two, the purchaser and the decree- 
holder, we have to decide who should 
suffei. hen the true facts on which 
the execution proceedings and the sale 
resulting therefrom are taken into con- 
sideiation, as I have endeavoured to 
show in a previous part of the judg¬ 
ment, the responsibility rests primarily 
on the shoulders of the decree-holder. 
He should therefore take the con¬ 
sequences and not the purchaser 
who came on the scene only as it were 
on an invitation by the decree-holder. 

I feel and feel strongly that I have the 
misfortune to differ from the decisions 
of the High Courts in India : Ram 
Sarup v. Dalpat Rai (1), Rishikesh 
Laha v. Mamie Molla (3), Tirumalai - 
sami Naitlu v. Subramanian Chett'yar 
(22), Balvant Raghunath v. Bala (23) 
and Habibuddin v. Halim Mir.ro (24). 
In the Province of Oudh, however, there 
have been no decisions which would 
compel me to abide by the principle of 
stare decisis. Here, therefore, I am not in 
any manner guilty of unsettling settled 
law. The two cases decided in this pro¬ 
vince are Brij Mohan Lai v. Ml. Munni 
Bibi (5) and Ram Dai/al v. Rampal 
Singh (1). The opinion expressed by Sir 
Benjamin TLiindsay, then Judicial Com mis- 
sioner of Oudh, in Brij Mohan Lai v. 
Mt. Munni Bibi (5) is the same as mine 
while the opinion of Daniels, J., in Ram 
Royal v. Rampal Singh (1) would have 
been the same had the decision of Sir 
Benjamin Lindsay boon placed before 
him. In this state of case-law in the 
province of Oudh, I see no reason why I 
should not give expression to my own 
opinion which I havo formed in the pre- 
sent case irresspoctiv e of the considora- 
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(21) IS (P.C.) 1928 P ‘ 2=7 Pat - 221=55 I. A. 
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tiun tint 1 am coming into conflict with 
a large body of views contrary to my 
own. My answer, therefore, to the ques¬ 
tion referred to the Full Bench is in the 
affirmative. 

Srivast a va, J. — The question referred 
to the Full Bench for decision is that 
when a person purchases immovable pro¬ 
perty at an auction sale in execution of 


a decree of Court and subsequently loses 
the same under a decree passed in a suit 
brought by a third party against the 
purchaser, the decree-holder and the 
judgment-debtor and when such person 
at the date of the auction had no know¬ 
ledge of the paramount title which suc¬ 
ceeded in the suit, whether such a person 
is entitled to bring a suit for the re¬ 
covery of his purchase money as against 
the decree-holder. We have to decide 
this as a dry question of law and it is 
therefore unnecessary to make any re¬ 
ference to the facts of the case which 
have given rise to this reference. 

If the question were to arise in 1 ela¬ 
tion to a purchaser at private sale the 
answer would present no difficulty. 
Generally in the case of private sales 
there are express covenants of title 
contained in the sale deed which 
protect the vendee against any defects 
in the title of the vendor. Apart from 
such express covenants, S. 109, Contract 
Act, in the case of sales of goods and 
S. 5o, sub-S. (2), T. P. Act, in the case of 
sale-; of immovable property make provi¬ 
sion for an implied warranty of title of 
the vendor. The question therefore is 
whether in the case of execution sales 
there is any such warranty of title, 
whether expressed or implied, on the 
part of the decree-holder which may en¬ 
title the auction purchaser to claim his 
purchase money from him. TI 19 matter 
seems to he concluded by the decision 
of their Lordships of the Judicial Com- 
mitto in Dorab Ally Khan v. Abdool Aziz 
(G). It is true that this was a case of a 
sale by tho Sheriff under a writ fi fa and 
that the law of execution as laid down 
in the Civil Procedure Code is different 
from the law rotating to attachment and 
sales made by tho Sheriff hut their Lord- 
ships after pointing out tho distinction 
between tho position of a purchaser at a 
private sale and that of a purchaser at 

a Sheriff s sale went on to observe as 
follows ; 

“Now it is, of courso, porfootly clear that 


when the property has bien so sold under a 
regular execution, and tho purchaser is after¬ 
wards evicted, under a title paramount to that 
of the judgment-debtor, ho has no remedy 
against either tho Sheriff or the judgment- 
creditor. This, however, is because the Sheriff 
is authorized hv tho writ to s^ize tho property 
of the execution-debtor which lies within his 
territorial jurisdiction, an 1 to pass the debtor’s 
title to it without warranting that title to be 
good.” 


These observations are not limited to 
cases of Sheriff’s sales but apply also to 
cases where the property lias been “sold 
under a regular execution.” Leaving this 
authority aside I fail to find anything in 
the provisions of the Civil Procedure 
Code relating to execution of decrees 
which could be construed as a warranty 
on the part of the decree-holder. Rather 
the said provisions seem to me to nega¬ 
tive any such warranty. Ex facie a. 
decree-holder can have no definite know¬ 
ledge as regards tho title of another 
party, the judgment-debtor. Counsel for 
the applicant has relied upon the refe¬ 
rence made to the judgment-debtor s- 
property in the form of the application 
for execution of decree as given in No. G 
of Appendix E, Sch. 1, Civil P. C. In 
column 10 of this form it is said that 
the amount as claimed : . 

“be realized by the attachment and sale or 
tho defendant’s immovable property speci ea 
at the foot of this application.” 


In the verification clause the deciee- 

holder is required to show that : 

“what is stated in the above description is true 
to tho best of my knowledge and belief ann so 
far as I have be*en able to ascertain the interest 
of the defendant in the property therein speci 

God.” 

This may well bo read with tho 
sions of O. 2L, Rr. 13 and 66. Civil B O. 
O 21, R. 13 provides tliafc the application 


r execution shall contain : j-.w-nr's 

“(b) a specification of the judgm«n - * o( 

are or interest in such property to tho 
o belief of the applicant and so far as 
on able to ascertain the same. # 1 » 

Similarly O. 21. R. 66 (2). which deals 

ith tho proclamation of sal ® s .’. : 
>wn that tho proclamation shall P 
as fairly and accurately as. P°^ s * 3 . 
o necessary particulars relating ^ 

operty proclaimed for sale. u 

this rule provides that: lo un der 

very application for an ord . statement 
is rule shall bo accompanied l 5 i. ore i n before 

;ned and verified in tho ifica tion of 

ascribed for tho signing a they are 

mdings and containing, so ‘ person 

own to or can bo ascertained b> ^ by 

iking tho voriflcation, tho ma ation# .. 

k.Tt foi f.rt hn snecified in tno \ r 
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The very qualified texture of the rules 
quoted above shows that the decree- 
holder could not bo expected and lias not 
therefore been required to vouch for the 
title of the judgment-debtor in the pro- 
perty sought to be sold. He is only re¬ 
quired to specify the judgment.debtor’s 
interest : 

“so far as he has been able to ascertain the 
same.** 

Similarly the proclamation issued by 
the Court does not undertake to guaran¬ 
tee the title of the judgment-debtor but 
only professes to specify the particulars 
“as fairly and accurately as possible.” 
The net result therefore is that both the 
decree-holder and the Court neither 
affirm nor deny the title of the judgraent- 
debtoi. All that they put up for sale is 
the right, title and interest of the judg¬ 
ment-debtor whatever it might bo. It 
follows that if it subsequently turns out 
that the judgment-debtor has no title, 
the decree-holder having nevor guaran¬ 
teed that the judgment-debtor had a 
good title, he cannot be legally made 
liable for the refund of the purchase 
money. The case is clearly one to which 
the principle of caveat emptor would ap¬ 
ply. No doubt, as remarked in Eiclihol - 
v. Bannister (25), the rule of caveat emp¬ 
tor is beset with so many exceptions 
that they well nigh eat it up. As I have 
pointed out before, the provisions con¬ 
tained in S. 109, Contract Act, and S. 55, 
f• 1 • Act, have abrogated that rule in 
the case of private sales in this country. 
But the principle of the rule as enun¬ 
ciated by Erie, C. J. at p. 289 would 

fully apply to the case of execution sales 
in India : 

' 1 fcrtk< ? fche principle.to be this. T 

ain in possession of a horse or other chattel • I 
neithor affirm or deny that 1 am the owner** i 
you choose to tako it as it is, without more ca 
\eat emptor, you have no roinorly though 
should turn out that I have no title.- 

Thus in my opinion there is no wai 
ranty by the decree-holder and there is 
nothing in the general law which could 
entitle an auction purchaser who is 
evicted by a person possessing a par¬ 
amount title to claim the purchaso 
money from the docroo-holder. But tho 
legislature when enacting the Codes of 
Civil Procedure of 1877 and 1882 gavo 
the auction purchaser a limited right, 
according to tho conditions laid down 
there in, to got hack his purchase monov 

(26) 144 E.R. 284. -- 1 
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when tho judgment-dobtor had no sale¬ 
able interest in tho property sold. S. 315, 
Act 16 ot 1882 ran as follows : 

“When a sale of immovable property is sot 
aside uudor 3. 312 or 313, or when it is fouud 
that tho judgment-debtor had no su lea bio in¬ 
terest in tho property which purported to be 
sold an i the purchaser is for that n-nsou de¬ 
prived of it, tho purchaser shall bo entitled to 
receive back his purchase money (with or with¬ 
out iutercst as tho Court may direct/ from anv 

person to whom tho purchaso money has bo^u 
paid.” 

Iho repayment of the said purchase nionev 
and of tho interest (if any) allowed by the 
Court may bo enforced against such person 
under the rules provided by this Code for the 
execution of a decree for money. 

Section 313 of the same Code piovided 
that : 

“The purchaser at uuv such sale may apply 
to the Court to sot aside the sale, on the ground 
that tho person whoso property purported to be 
sold hai no s ileable interest therein. . ” 

Thus it will appear that S. 315 de¬ 
clared a purchaser entitled to receive 
back his purchase money either (L) : 

under*/ Vl3 immovable P ro Perty is set aside, 

in other words on the : 

“ground that tho judgment-debtor had no sale¬ 
able interest in tho property sold, or, (2) when 
it is oun 1 that tho juigmenfc-debtoi had no 
Biloublo interest in ttio property. 11 

Tho second class of cases must clearly 
rofer to cases other than those mentioned 
in the hist class. It was, theretoro, hold 
m many eases decided with reference to 
tho provisions of this section, to apply 
to cases in which the sale had not 
been set aside undor the summary pro¬ 
visions of S. 313 but where in any re¬ 
gular suit there had been an adjudi¬ 
cation about the judgment-debtor having 
no saleable interest. It is not neces¬ 
sary for mo to make referonce to thoso 
decisions as tho Code of Civil Procedure. 
Code (Act 5 of 1908) has materially alter¬ 
ed tho provisions of law on the subject. 
O. 21, R. 93, Act 5 of 1903 which 
corresponds to S. 315, Act It of 
1832, has omitted two and four para¬ 
graphs altogether and has substituted 
tho words “shall ho ontiuled to an 
order for repayment" in place of tho 
words shall bo entitled to receive 
.back as thoy wero usod in para. 3 of 
the old section. Tho result of this 
amondmont seems clearly to ho to con 
fine the remedy given by this rule to tho 

whL 1 mo, \ tiono J "bovo. namely 

whon a sale has bean sot aside on the 

ground that the judgmont-debtor had no 
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saleable interest in the property sold. 
It is no longer possible for an auction- 
purchaser to claim refund of his pur¬ 
chase money in a case where the sale 
has not been set aside under O. 2L, 
B. 91, corresponding to the old S. 313, 
even though it might have been found 
in a regular suit that the judgment-deb¬ 
tor had no saleable interest. I am fur¬ 
ther strengthened in this view by the 
change made in the language of para. 3. 
The words now used namely “shall be 
entitled to an order for repayment” 
confine the remedy to execution pro¬ 
ceedings, whereas the words which were 
used in the old S. 315, namely, “shall bo 
entitled to receive back,” were much 
more general and justified the view 
which had been taken in certain cases 
decided with reference to the old Code 
that a separate suit was maintainable 
to enforce refund of the purchase 
money where the case fell under 
para. 2, S. 315, It is hardly neces¬ 
sary for me to speculate as regards the 
reason for the legislature so limiting 
the scope of the provisions of the old 
S. 315 or the reason for their restricting 
it still further in O. 21, R. 93 of the pre¬ 
sent Code. However, the reasons are 
not far to seek. After a sale has been 
confirmed and the money has been paid 
to the decree-holdor or distributed 
amongst them if they are more than one 
it would be often difficult to get back 
the money. This difficulty would in¬ 
crease with the lapse of time. Besides 
it would be impolitic to leave the de¬ 
cree-holder in a position of uncertainty 
for an indefinite period. It would also 
in many cases be most . unfair to the 
deciee-holder to make him refund the 
purchase money when possibly his own 
rights for enforcing the decree have be¬ 
come barred and when the judgment- 

debtor has secured full benefit of the 
sale. 

Be it as it may, the right of re¬ 
fund given in these provisions of the 
Civil Procedure Code is a creation of 
ithe statute law and can therefore be ex- 
zeroised only subject to the limitations 
^arul qualifications laid down therein, 
jThe terms of O. 21, R. 93 clearly limit 
the remedy to cases in which the sale 
has been set aside under R. 92 and do 
not extend to cases in which the sale 
has not been set aside oven though a 
decree might have been passed in a suit 




o 
of 


brought by a third party against the 

purchaser. | 

It has been argued that the provisions 
f O. 21, R. 93 do not bar suit for refund 
the purchase money. This is quite 
con ect. But the question remains that 
if such a suit is instituted, what is the 
sanction for the Court giving the auc¬ 
tion purchaser a decree for refund in 
that suit, I have shown above that no 
such sanction can be found either in the 
general law or in the statute law. The 
learned counsel for the applicant ans¬ 
wered this by pointing out that as the 
period of limitation for an application to 
set aside a sale as prescribed by Art. 166, 
Sch. 1, Lim. Act is only 30 days, there¬ 
fore, if the purchaser is unable to dis¬ 
cover the defect in the judgment-deb- 
tor’s title or is for any other reason un¬ 
able to make the application within 
that period, he would be deprived of all 
remedy unless he is allowed to institute 
a separate suit for refund of his pur¬ 
chase money. He argued that the auc¬ 
tion-purchaser should be entitled to the 
refund, by reason of the failure of con¬ 
sideration, on grounds of natural justice 
ind equity. The argument is no doubt 
attractive but I have not been impiess- 
^d with its soundness, I have shown 
before that there is no guarantee of title 
*iven at a Court sale either by the Court 
3r by the decree-holder. It is also obvi¬ 
ous that there is no privity of contract 
Detween the auction purchaser an 0 
udgment-debtor. The auction purchaser 
Durchases with his eyes open. He a 'es 
;he property subject to all the atfcendan 
•isks. He ought to have known an 
nust be deemed to know, .T* 0011 
jrought the property, that if ®°?“‘ 
Gained of any want of title > 
udgment-debtor his complaint corn 
intertainod only subject to the l*™ 1 " 

;ions prescribed by the Civil Proce- 
lure Code. This being the correct posi- 
iion I fail to see how the auction pur- 

shaser can invoke any e< l alt5 ! nf „ 
avour. I do not deny the right of a 

rendee to recover back bis P«« haS ° 
noney where the consideration fails . 
ihe purchaser is unable to ge > what he 
mid for But in a case like the p 

•he true consideration is the ass.gnment 
>f the right, title and interest of the 

udgmont-debtor, ™ bat< ?^ fc cann ot 

said th, thaf there has 
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been a failure of consideration which 
could entitle the auction purchaser to 
any relief on grounds of equity. In this 
connexion I might refer to the observa¬ 
tions of Pabteson, J., in Chapman v. 
'Speller (26). In this case the defendant 
purchased certain articles at a Sheriff's 
sale and subsequently sold them to the 
plaintiff. The articles were afterwards 
•claimed and takeu away a third person 
under a superior title. The plaintiff 
3 ued the defendant to recover the price 
on the ground of failure of consideration 
Their Lordships remarked. 

“But wo ara of opinion that tho facts do not 
raise tho point on which ho relies; tho truo 
consideration was tho assign m ml of tho right 
whUover it was, that the defendant had ac¬ 
quired by his purchase at tho Sheriff’s sale: and 
'that tho consideration has not failed.” 

I have already pointed out some of 
the complications which might arise if 
tho decree-holder is to bo hung up in 
uncerbaintity and doubt as regards his 
position more or loss indefinitely. If 
the principle urged by tho applicant is 
accepted it would follow that the auc¬ 
tion purchaser must also be conceded 
tho right to claim a proportionate re¬ 
fund in case he loses only a part of the 
^property by reason of tho judgment-deb¬ 
tor’s title being partially defective. If 
tho auction purchaser is allowed to 
claim a refund afterwards on the ground 
•of his having made a bad bargain why 
should nob tho decree-holder or tho 
judgment-debtor have the corresponding 
right to recover from him the full price 
in case he happens to make a good bar¬ 
gain and succeeds in getting the sale 
confirmed in his favour at a low price. 
It is obvious that such a suit cannot he 
entertained. In Mt, I zzatunnissa Be- 
gam v. Kunwar Pertab Singh (27) their 
Lordships of the Judicial Committoo de¬ 
cided that where immovable property 
was sold subject to two mortgages which 
after completion of tho sale woro de¬ 
clared invalid, in such a case the pur¬ 
chaser was entitled to tho benefit ac¬ 
cruing to tho proporty from its having 
been exonerated from mortgage liability 
and that ho was not liablo to account 
to tho vendor for tho amount thereof as 
unpaid purchase money. Then again, 
chow would tho so called oquitios bot- 

(20) [1849] 14 Q. B. 621 = 19 Tj, J. Q. B. 239= 

14 Jur. G52. 

•<27) [1909] 81 All, 593=3 I. O. 793=30 I. A. 

203 (P.C.). 


ween the decree-holder and tho auction 
purchaser ho adjusted when the decree- 
holder himself happens to he the auction 
purchaser? If we pursue tho argument 
based on equity to its logical conclusion 
then tho party who is really and truly 
benefited is the judgment-debtor and if 
for auy equitable consideration a right 
of suit is conceded in favour of the auc¬ 
tion purchaser it should more appro¬ 
priately bo against the judgment-debtor 
rather than against the docroe-holder. 
For these reasons I am of opinion that 
this ground based on equity must fail. 

Next lot us turn to the caso law on 
the subject. Strong reliance has been 
place 1 by the applicant on the decision 
of their Lordships of tho Privy Council 
in Kiasonj Mohan Hot/ v. Tlursoo/c Dass 
(7) and on tho decision of a Bench of 
the late Court of tho Judicial Commis¬ 
sioner of Oudli in Brij Mohan v. Mt. 
Manni Bibi (5). In ,fclie first of these 
cases the plaintiff brought a suit for 
damages in respect of certain hales of 
jute belonging to him which hal been 
attached and sold in a suit bo which he 
was not a party. In this case their 
Lordships of the Judicial Committee 
pointed out the distinction between tho 
law of execution in India and in England. 
They observed as follows: 

“Xu England tho execution of a decree for 
money is entrusted to tho Shorif, an officer who 
is bound to use his own discretion, and is 
directly responsible to those interested for tho 
illegal seizure of goods which do not bolong to 
the judgment-debtor. In India, warrants for 
attachment in sjeurity are issued on tho ex 
parte application of the creditor who is bound 
to specify thi property which ho desires to 
attach, and its estimated value.” 

In conclusion their Lordships having 
held that tho illegal attachment was tho 
direct act of the decree-holder, the at¬ 
tachment having been made of goods 
pointed out by him to tho officer of the 
Court who was. allowed no discretion 
in regard to tho selection of the --goods 
which ho attached, tho docroe-holder 
was responsibo in law to tho plaintiff. 
This caso is quite distinguishable. It 
is tho caso of a wrong committed by the 
docroe-holder in relation to a person 
who was no party to tho suit and has 
no bearing on the question under consi¬ 
deration. In Brij Mohun Lai v. Mt. 
Mitnni Bibi (5), Mr, Lindsay (afterwards 
Sii Benjamin Lindsay) did express the 
opinion that in execution sales it might 
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I'f* properly sai 1 that tlier*' is a warr.mtv l.y 
the decree-holder that the property does belong 
to the judgment-debtor.” 


I must respectfully dissent from this 
observation of the learned Judge. It 
may he pointed out that Mr. Piggot 
(afterwards Sir Theodore Piggott) found 
himself unable to concur unreservedly in 
the view expressed by his colleague and 
preferred to decide the case on another 
ground. It is worthy of note that this 
case arose out of proceedings which had 
been taken under t lie former Civil 
Procedure Code (Act L i of 1882). The 
report does not show that any question 
was raised on behalf of the appellant 
about the right of an auction purchaser 
to claim a refund by means of a regular 
suit, and the learned Judge never con¬ 
sidered the change made by the legis¬ 
lature in the provisions of 6. 21, R. 93, 
Civil P. C. The decision of Sir Benja¬ 
min Lindsay cannot therefore he regard¬ 
ed as any authority on this point. 
Moreover as the proceedings which gave 
rise to the suit arose under the old 
Civil Procedure Code therefore it can 
bo possible to support the conclusion 
arrived at by Sir Benjamin Lindsay on 
the ground accepted by the Madras 
High Court in Tirumalaisami Naidu 
v* Subramanian Chcttiar (22), namely, 
that the right of suit should he deemed 
to have accrued under the old Code and 
coiiid not therefore ho atTected by the 
provisions of the new Code. 

1 do not consider it necessary to 
discuss the cases docided with reference 
to the old Civil Procedure Code, 
inasmuch as Act 5 of 190S has, in my 
opinion, materially altered the law on 
the subject. In Rishilcesh Lciha v. 

]\lanik Molla (3) a Bench of the Calcutta 
High Court consisting of Cuming and 
Page, JJ. held that the effect of O. 21, 

R. 93 is that tho only method under 
the Civil Procedure Codo by which an 
auction purchaser at a Court sale is 
entitled to obtain a Refund of tho pur¬ 
chase inonoy is hv applying to set aside ' 
the sale as therein provided. They 
hold that the rulings relied upon by* 
them should now be followod as a ^ 
settled cursus curiae” and, remarked ( 
that tho decision in Rrasanna Kumar ^ 
Bhattacharjcc v. Ibrahim Mi rza (28), ® 

;n which it was hold that tho auction 
purchaser ^ould claim a refund of tho 
J28) [1917] 80 O. Ii. J. 205=41*1707924^- 
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- puichase i lice without having recourse' 
to O. 21, R. 93. could not be logarded 
as a binding authority or as having 

s been correctly decided. In Tirnmalai - 
sa 7/i i Xairfu v. Subramanian Chcttiar 

(22), Oldfield and Phillips, JJ. -held 

1 that : 

\ in a Court s ilo nothing passes bovond the* 

1 r, G hfc » title and interest of the debtor; and 
as there is no guarantee that it (warranty) 
i exists or is of any particular extent, tho pur¬ 
chaser coiiid have no cause of action apart 
irom t he statute. Tho former Code accordingly 
conferred on him a special right which the- 
prjsent Code his restricted and for the 
enforcement of which it provides special 
procedure.” 

In Bn J rant Raghunath v. Balavalad 
Maiu (23) Sir Norman Macl^od, C. J., 
and Covajee, J., decided that where a 
person purchases property at a Court 
sale but does no- succeed in obtaining 
possession thereof he must get tho sale 
set aside under O. 2L, R. 91, Civil P. C., 
before he can obtain the right to ask 
for a refund of the pur’hase .money. 
Tho learned .Judges distinguished the 
previous decision of their Court in Rus- 
tomji Ardcshirv. Vinagak Gangadhar 
(29) on the ground that it was a case 
under the Code of 1832 and did not 
approve of the remarks made in that 
case about implied warranty of some 
saleable interest. In Ilcibibuddin v. 
Hajim Mi rza (24) Sir Shadi Lai, C. J., 
and LeRossignol, J. held that in the 
case of a sale made in execution of a 
decree there is no implied covenant of 
title cither by the decree holder or by 
the Court and the doctrine of caveat 
omptor fully’ applied to such a sale. 
Consequently' they’ came to the conclu¬ 
sion that tho auction purchaser could 
not bring a suit for refund of his pur¬ 
chase money' on the ground that the 
judgment-debtor had no saleable in¬ 
terest in the property. In Nannu Lai 
v. B'lagtcan Das (30) Sir Henry Ri¬ 
chard, O. J. and Muhammad Rafique, J- 
held that under the present Civil 
Procedure Code, an auction purchasoi 
who has been deprived by means of a 
suit against tho judgment-debtor of the 
property purchased by r him cannot 
obtain a refund of tho purchase money 
without getting the execution sale set 
aside. Tho same view has been taken 

(29) [1911] 35 Bora. 29=7 I. C. 955=12 Bom. 

Tj. It. 728. t a a T T 

(30) 41917] 39 All. 114=87 I. O. 9=14 A. u. J- 

1216 . 
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by another Bench of the same Court 
consisting of Sulaiman and Gokul Prasad, 
JJ. in Ram Samp v. Safpat Rai (1). 
Lastly in Ram Datjal v. Rampal Singh 
(1) Daniels, A. J. C. (afterwards Daniels 
J.), though he felt impressed by what 
he thought to bo the hardship of confin¬ 
ing the purchaser to the remedy under 
0. 21, R. 93 felt himself bound to follow 
the law as laid down by a Bench of 
the Judicial Commissioner’s Court in 
another case and relying on it held that 
a purchaser at a Court sale who is 
afterwards deprived of the property 
by a person claiming title paramount, 
has a right to recover his money on 
making an application under O. 2L, 
R. 90, Civil P. C. but has no right to 
recover it by a regular suit. 

Thus it will appear that the High 
Courts of Calcutta, Bombay, Lvhore and 
Allahabad and the late Court of the 
Judicial Commissioner of Oudli aro all 
agreed that the right of an auction pur¬ 
chaser for repayment of his purchase 
money is confined to cases in which the 
sale has been set aside under O. 21, R. 92. 
Act 5 of 1908 and that the auction 
purchaser has no right to recover it by 
means of a regular suit. Against this 

• overwhelming weight of authority in 
support of the view adopted by mo we 
havo not been referred to a single case 
decided with reference to the provisions ' 

• of tho new Civil Procedure Code, 
(Act 5 of 1108) in which a contrary 
view might have been taken. The view 
taken by me may be right or it may bo 
wrong. Even if it turns out to bo 
wrong I will havo the satisfaction of 
having erred in largo company. 

For the above reasons 1 would answer 
the question referred to the Full Bench 
in the negative. 

By Court. —In accordance with the 
opinion of tho majority of the Judges 
wo answer the question referred to tho 
Full Bench in tho affirmative. 

v.n./lt.K. Reference answered . 
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Stuart, C. J. 

'Nihal Chand and others — Appellants. 

v. 

/ Jai Ram and others — Respondents. 

Criminal Ref. No. 5L of 1929, Decided 
on 24th October 1929, made by 2nd Addl. 

Judge, Lucknow. 


Criminal P. C. t S. 145 (1) (2) (8)—Molasses 
form produce of land and being subject to 
decay can be ordered to be sold. 

Molasses can bo be treated as tho produce of 
the factory within tho moaning of 8. 145 (8) 
whero tho land about which thoro is dispute 
consists of factory building including vats. A 
sugar mill produces molasses. Tho word “pro¬ 
duce” is not necessarily confined to what is 
grown on the ground. It refers also to a 
finished article or semi-finished article made 
from raw material. [P 10G Cl] 

Where, therefore, the produce is sub/oet to 
speedy and natural decay, the Magistrate’s 
order for its salo is justified and the Magistrate 
has jurisdiction to pass such order. The sale 
proceeds should bo made over to persons in pos¬ 
session of mol isses only if they give reasonable 
security. Security need not be in cask. Re¬ 
cognized Government securities as War Bonds 
arc sufficient. [P 106 C 1J 

St. George Jackson —for Appellants. 

G . II. Thomas and R. P. Verma —for 
Respondents. 

Judgment. —Tho facts aro stated in 
tho order of reference, I need only 
summarize them. The proceedings were 
under S. 145, Criminal P. C. Nihal 
Chand and Jagannath wore tho lessees 
of certain factory buildings. Jai Ram 
Das was tho lessor. Tho lessor’s case 
was that certain vats containing molas¬ 
ses were not included in the lease. The 
lessee’s case was that these vats were 
included in tho lease. At a certain 
period it was alleged that there was 
an apprehension of a breach of tho 
peace. Tho Superintendent of Police 
posted a guard to prevent a breach 
of'the peace. Proceedings then took 
place under S. 115 and finally orders 
were passed which arc the subject of 
this reference. All apprehension of a 
breach of the peace has now ended, for 
tho lease lias come to an ond and tho 
lessees have given up possession over 
every portion of tho premises. But 
what has happened in tho meanwhile 
has been this. Action had to bo taken 
in respect of the molasses in tho vats. 
The Magistrate, treating these molasses 
as property subject to speedy and natural 
decay, sold the molasses. Tho sale pro¬ 
ceeds aro about Rs. 25,000 which at tho 
present moment are in tho hands of tho 
receiver. The Magistrate went on to 
order that the sale proceeds should bo 
handed over to Nihal Chand and Jagan¬ 
nath provided they deposited cash secu¬ 
rity or hank receipts. This order has 
been attacked on the ground that tho 
Magistrate had no jurisdiction to pass it. 

I consider that the Magistrate had juris¬ 
diction to pass it, 
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Ho was dealing with a dispute in res- 
jiect of land within the meaning of 
( S 14o (1) and 110 (2). The land in ques- 
tion consisted of the factory buildings 
including the vats. I can only treat the 
molasses as the produce of the factory 
within the meaning of S. 145 (8). I do 
'not think I am straining the meaning of 
the words. A sugar mill produces mo¬ 
lasses and the molasses can he fairly 
called the produce of the mill. In the 
same way a Hour mill produces Hour and 
1 should consider Hour to he the produce 
of a Hour mill. The word “produce” is 
not necessarily confined to what is grown 
jf i om the ground. It refers also in my 
opinion to a finished article or a semi¬ 
finished article made from raw material, 
dn these circumstances the Magistrate’s 
order was justified. The produce was 
subject to speedy and natural decay, so 
he made an order for 'its sale. The mo¬ 
lasses having been sold, it is now to be 
seen what disposal is to be made of the 
sale proceeds. As Nihal Chand and 
Jagannath have been found to have been 


to draw interest on these War bonds as^ 
it falls due. I next come to the question 
of the time during which this deposit 
should he retained. -I am informed by 
the learned counsel for Jai Earn Das 
that lie claims a balance against NihaL 
Chand and Jagannath. He will not re¬ 
quite more than a year for the purpose 
of filing a suit to recover this balance; of 
course he can file a suit whenever lie 
likes within the period of limitation, but I- 
lix this limit for withdrawal of security. 

I direct that after a year Nihal Chand- 
and Jagannath may withdraw their 
security. If the suit has been filed be¬ 
fore the year lias expired it will be for 
Jai Earn Das to obtain the orders of the 
Court for further security. It will of 
course be open to the trial Court to pass- 
such orders. I order that the papers bc< 
returned with these directions. 

R.M./R.K. Order accordingly . 
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Wazir Hasan, J. 


in possession of the molasses the sale 
pi oceeds should ordinarily he made over 
to them. But the Magistrate lias rightly 
decided that the sale proceeds are only 
to be made over to them if they give 
reasonable security. He was dealing 
with possession only. 1 know nothing 
as to the title to the molasses and I 
have been careful to hear nothing on 
the subject as that question will have to 
he decided elsewhere. But it is obvious 
that if the sale proceeds are handed 
over to Nihal Chand and Jagannath 
some security should ho taken from 
them in event of the title to the mo¬ 
lasses being found eventually to be 

with Jai Earn Das. So security must be 
taken. 

I do not, however, consider it proper to 
take security in cash. In fact such an 
order has no meaning. Nihal Chand and 
Jagannath would then take out the 
amount in cash and pay the amount 
hack in cash. Fixed deposit receipts 
w f ould he better. But it appears to me 
that it will he sufficient if Nihal Chand 
and Jagannath deposit any recognized 
Government securities such as War 
bonds. They inform mo that they are 
ready to deposit War bonds and I direct 
that they may take out the sale proceeds 
if they deposit War bonds of the same 
value and that they shall bo permitted 


Gajadhar Singh and another Defen¬ 
dants—Appellants. 

% 

v. 

Bhagua u Bux Singh — Plaintifl Res¬ 
pondent. 

Second Bent Appeal No. 27 of 1929, 
Docided on 25th November 1929, fiom 
the decree of Dist. Judge, Fyzabad, D/- 
20th December 1928. 

Oudh Rent Act (as amended by Act 4 or 

1921), S. 127—Scope. 

Section 127 embraces the case of a person 
who though originally ontored lawfully in ° 
possession of land but has unlawfully rota i no 
possession : 15 O. C. 311 ; A. I. B. 

555 and 1 O. C. 28, Dist. fP * c7 0 

II. Husain —for Appellants. 

It. D. Siuha —for Respondent. 

Order.—The appeal is dismissed w ith 
costs; vide my judgment of date in B. 


o. 21 of 1929. 

(Sd.) Wazir Hasan. 25-11-1929. 

Judgment.— This is the defendant’s 
>peal from the decroo of the Distnic 
ldge of Fyzabad, dated 20th Decern 01 
)2b, affirming the decree of an Assis- 

nt Collector of First Class o 

ited 24th September 1928 in a claim 

. __- . • A.. J I. Unnr 




Act, 1886. 

The facts are as follows : , , 

The lands in question were held oy 
the defendant as sir and khudkasht un¬ 
der the. plaintiff, who is the sup© 1 
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proprietor and taluqdar of the village in 
which these lands lie. The plaintiff ob¬ 
tained several decrees for rent against 
the defendant and in process of execu¬ 
tion, proceedings under S. 6L, Oudh Rent 
Act, were taken and the taluqdar obtain¬ 
ed formal possession. After the termi¬ 
nation of those proceedings no decree for 
rent was ever obtained nor any rent was 
paid amicably. The plaintiff then sued 
the defendant in the civil Court for 
ejectment, early in the year 1921. The 
civil Court held in that suit that having 
regard to the antecedent circumstances 
the defendant was a trespasser and 
therefore liable to be ejected. A de¬ 
cree for the recovery of possession in 
pursuance of that view was made in 
favour of the plaintiff. In April 1921 
the decree was formally executed. It is 
agreed that in spite of what had so far 
happened the defendant has retained 
actual possession of the lands in ques¬ 
tion. On those facts the plaintiff has 
sued the defendant for a decree for 
arrears of rent under the provisions of 
S. 127, Oudh Rent Act, 1886, and as 
already stated the decree prayed for has 
been granted by the Courts below. 

In second appeal the only point argu¬ 
ed is that the provisions of S. 127, Oudh 
Rent Act, 1886, are not applicable to the 
facts of this case and in support of the 
argument reliance is placed upon a de¬ 
cision of Mr. Stuart (how Sir Louis 
Stuart) in Deputy Commissioner , Fyza- 
bad . v. Gur Dayal Singh (1) and upon a 
decision of the late Mr. Justice Gokaran 
Nath Misra in Anporna Kiier v. llam 
Ratan Singh (2). 

As regards the former decision I am 
of opinion that it has ceased to bo of 
any application to the present case for 
the reason of the alteration in the law. 
It was held in that case that the pro¬ 
visions of that section could only apply 


landlord.” It was held in the case of 
Deputy Commissioner , Partabgarh v. 
Sheoambar (3) that the word ‘occupa¬ 
tion’ meant occupation in the first in¬ 
stance. Mr. Stuart ( now Sir Louis 
Stuart ) followed the decision in Deputy 
Commissioner , Partabgarh v. Sheoam¬ 
bar (3). 

The language of S. 127 was material¬ 
ly altered in the year 1921: see Oudh 
Rent Amendment Act 4 of 1921. The 
present section now enacts the law to 
be as follows : 

“A person taking or retaining possession of. 
land without being entitled to such possession 
may, at the option of the person entitled to 
eject him as a trespasser, be treatod as a 
tenant. " 

The new section therefore embraces- 
the case of a person who though origi¬ 
nally entered lawfully into possession of 
land but has unlawfully retained pos¬ 
session. The decree of the civil Court 
mentioned above is conclusive on the 
question that the defendant has retained 
possession of the land at any rate since 
the date of that decree as a trespasser. 
The case decided by mv late hi other 
Misra, J., is also inapplicable to the 
facts of this case. In that case though 
the tenant had failed in his suit con¬ 
testing the notice of ejectment yet the 
landlord had not taken proceedings to 
eject the tenant under S. 60, Oudh Rent 
Act. The learned Judge held in those 
circumstances that the lmdlord s reme¬ 
dy lay in the rent Court and not in 
civil Court by instituting a suit fori 
possession. The appeal fails and is dis¬ 
missed with costs. The judgment will 
also govern appeals Nos. 22, 23, 24, 25, 
26 and 27 of 1929, which are also dis¬ 
missed with costs. 

V.B./R.K. Appea l dtwisted. 

(3) [lb98] 1 O. C. 2S. 
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to the case of a person wrongfully and 
unwarrantably entering upon and culti¬ 
vating the land of a landlord without 
his consent and not to the case of a per¬ 
son lawfully entering upon the land 
with the landlord’s consent, but rema¬ 
ining on it against his will. This was 
the interpretation placed on the langu¬ 
age of S. 127 as it then stood. The im¬ 
portant words were “any person in oc¬ 
cupation of land without consent of the 

(1) [1917115 O. O. 811=17 I. 0. 46 T. 

(2) A. I. R. 1926 Oudh 555. <2 


Wazir Hasan and Pullan, JJ. 

Jugal Kishore and another Defen¬ 
dants — Appellants. 

v. 

J aamohan Dass -Plaintiff Respon- 


Jaamohan Dass —Plaintiff Respon- 

,ma ‘ dents. 

was Ex-Decree Appeal No. 31 of 1929, 
n .^ u ’ Decided on 20th November 1929, from 
order of Su b-Judge, Mohanlalganj, D/- 
r 18th March 1929. 

_^ Civil P. C. # S. 35—Order as to costs 

sh ould not be interpreted as personal order 
S. H n c^b^ej^cc of specific provision. 

Vakil hifh’ C«*]rt. L ' 
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Unle,.th, r « „ a specific referonco to any 
^■r-oual orrler for payment of cos-s. a decree 

P-rs^'u il ^ ouM 1106 bo interpreted to imply a 

p~rs ual docroo for costs : VO All. 5‘JS t jr j) ) 

rf, a9 ^ CP 168 c 2 ) 

, * -*' rt Mnied for Appellants. 

A'i Zakir and D. K. Seth — for Res- 
pendent. 

Judgment. The present appellants 
detained the decree for foreclosure in a 
mortgage suit against one Jagmohan 
i-»ass. ihe judgment of the first Court 

was affirms 1 by a Bench of this Court 

and the decree contained the following 
words : ° 

Tho respondent 1 and v’s cost of this ap- 

r^ m °"? t, r 8 t0 Rs - 0 only, as noted 

below are to be paid by the appellants.” 

The decree-holders acting on the be¬ 
lief that this order amounted to an 
ort ci >\ this Court that tho costs should 
be recovered personally from the oppo¬ 
site pai ty took out execution for this 
amount. Tho judgment-debtor paid the 

int ° Coul 't and filed a petition 
that the costs were not saparately re¬ 
coverable but must be added to the 
mortgage money. The Subordinate 
Judg° accepted this application and 
oidered that the sum paid by the judg¬ 
ment-debtor should be returned to him. 

- gainst this order the present appeal 

has boon filed. 

It has been the practice of tho Courts 
in 1ncha in cases of foreclosure decrees 
to mi ;o the amount of costs a burden on 
the property and all the authorities 
which have been cited by the appellants 
do no more than assert that in certain 

cases the Court may in its discretion 

direct that the costs should be recovered 
person illy. 

For the general principle governing 
such cases we need only refer to the 
Tull Bench decision of tho Allahahal 
Wig i Court in the case of MaqbaL 
Fatima v. La'ta Prasad (l), which was 
followed in Dambar Singh v.Kah/an 
omgh (2) and elsewhere. In both thoso 
cases thore was a decree in which it was 
specifically laid down that ono party 
should pay to the other a certain sum of 
money as costs. It was held by the 
Allahabad High Court that this was 
morel/ a form and that it was not 
necessary that these words should he 
held to imply th at the Court had passed 

AU ' ATw. N. 1,7 

(2) Cl .18] 40 All. 101 = 13 I. O. 537 = 15 
A. ij. J. 914. • 
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a khan v. Alia Briu 

a personal decree for costs. Tho iudg 
ment of the Bench of this Court which 
iias been given effect to in the words in 
the decree which we have quoted above 
10.1 ..os no leference to any personal 
order for payment of costs by the res¬ 
pondent. The Court merely stated that 
the appeal having failed was dismissed 

with costs. In our opinion it would be 

most improper to read into the judgment 
woids which do nob occur there and to 
conclude that the learned Judges inten¬ 
ded to depart from the ordinary proce- 
t me in such cases and to pass a persona] 
deciee tor costs against the respondent. 
No doubt the Court had such power, but 
wo are ot opinion that it did not exercise' 
that power in this case. We consider' 
the judgment of tho learned Subordinate 
Judge is correct. 

We dismiss this appeal with costs. 
V.n./n.K. Appeal dismissed. 
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Srivastava, J. 

31 uhammad Yalaja Khan —Defendant 
—Appellant. 

v. 

Alia ttibi —Plaintiff — Respondent. 
Second Rent Appeal No. 44 of 1929, 

D eci ded on 12th Derember 1929, from 
decree of Disfc. Judge, Rae Bareli, D - 

n 4 • % * /-\ 


2 3rd April 1929. 

(a) U. P. Land Revenue Code, S. Ill—Ob¬ 
ject of S 111 explained 

Section 111 is int'ndol to avoid any clash 
between tho jurisdiction of the revenue Court 
and the civil Court. The object is that after the 
revenue Courts havo beco-n j seised of tho parti¬ 
tion, all questions relating to title should be 
determined by or under tho d iroctions of the 

revenue Court. If no objection lias beon raised 
or it such objections Ins h.jon raised and i 
has been decided in accor 1 uco with the rill' s 
laid down in S. ill, the Coll *otor is to proceed 
with tho framing of tho pirtition proceeding. 

[P 170 0 l] 

(b) U. P. Land Revenue Code, S. Ill 
Perion is barred by S 111 when he fail* to 
avail of opportuni y raising objection to 
title. 


portumty of raising an obi nation regarnm^ 
question of title and should have failod to avail 

himself of the siid opportunity : C. 

licl. on . (P 170 0 . * 

(ci Oudh Rent Act, S. 1 27 —Transferee or 
fractional share in sir Ian cannot oust ho 
der of same land, who is in possession. 

A transferee of the throe pies fraction w share 

in . «.* land l>> reason of his purchase of three 

pies share is not jiistidod in ousting the person 
who is in exclusive possession of laud w i i 
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has been allotted to him at a revenue parti* 
-tfion as his sir: 1C22 Board of Revenue Cases 
147, Rel. on. [p 170 C 2J 

Ali Muhammad —for Appellant. 

Zahar Ahmed — for Respondent. 

Judgment. This is a second rent 
appeal by the defendant who has been 
-unsuccessful in both the Courts below. 
It arises out of a suit under S. 127, Oudh 
Rent Act relating to one plot 592 with 
^an area ol 17 bis was 10 dhurs. The 
plaintiff’s case was that at a revenue 
partition which took place in this vil¬ 
lage, a patti was formed in the name of 
tho plaintiff and that the* plot in suit 
was allotted to her patti, as her sir and 
that the defendant’s possession of the 
plot in question was wrongful. The de¬ 
fendant’s reply was that he had purchas- 

• ed a three pies share from one Ahmad 
Ali who had purchased tho said share at 
a Court sale and that by virtue of this 
purchase he had become a cosharer in 
the plaintitl s patti and so his possession 

• of the plot in dispute was as a cosharer 
and could not be wrongful. 

Both tho Courts below have relying 
upon the provisions of S. 233 (k) of Act 
3 of 1901, rejected the defendant s con¬ 
tention and have decreed tho plaintiff’s 
suit. Tho only contention urged on be¬ 
half of the defendant in support of the 

• appeal is that the rights acquired by him 
in respect of tho three pies share came 
into existence for the first time after 
the partition proceedings had been 
framed and therefore his rights could 

^ not bo barred by reason of the partition 
and his possession in relation to tho 
plot in suit must be considered to be 
that of a cosharer. In order to deter¬ 
mine this question it is necessary to 
3tato a few tacts. It appears that 
Karam Maula father of both tho plain¬ 
tiff and the defendant mads a mortgage 

• of a three pies share in the year 1916. 
The mortgagee obtained a decree for 
sale on foot of this mortgage in the year 
1920 and in execution of the decree, the 
aforesaid share was put to sale and pur- 

• chased by Ahmad Ali on 21st May 1924. 
Ahmed Al'i obtained formal delivery of 
possession through Court in respect of 
the sharo purchased by him on 15th 
December 1924. lie al so obtained muta¬ 
tion in his favour from tho rovenuo 

' Court on 18th March 1925 and shortly 
after on 24th July 1925 he sold tho said 
share to tho defendant, Muhammad 
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Yahya Khan, while tho execution pro¬ 
ceedings under the decree for sale ob¬ 
tained on foot of the morr.gage executed 
by Karam Maula were going on, the 
plaintiff on 28th March 1922 made an 
application for impe/fect partition of 
the sharo held by the family, described 
as khata No. 2. On 12t!i March 1923 a 
partition proceeding was framed. The 
partition dragged on for several years 
and was ultimately confirmed on 26th 
August 1925. It was to take effect from 
the July following. It might be men¬ 
tioned that Ahmad Ali the original 
purchaser at the auction sale as 
well as Muhammad Yahya defendant 
were parties to the partition by rea¬ 
son of shares possessed by them in 
khata No. 2 which formed the subject 
of partition. It should also bo noted 
that on 25bh August 1924, Ahmad 
Ali made an application asking that the 
three pies share which had been pur¬ 
chased by him should be allotted to his 
sharo bub this application was rejected 
by the partition Court, as the applicant 
had not obtained mutation in his favour 

and was not a recorded cosharer in res¬ 
pect of it. 

On the facts stated above, two ques¬ 
tions require determination in this ap¬ 
peal. Tho first question is whether the 
title set up by tho defendant in respect 
of the three pies share is barred by the 
provisions of S. 233 (k) read with S. Ill, 
Lund Revenue Act (3 of 1901), and the 
second question is whether assuming 
that tho defendant is a cosharer in tho 
plaintiff s patti, the present suit in res¬ 
pect of the sir plot No. 592 is or is not 
maintainable under S. 127, Oudh Rent 
Act. 

As regards the first question I am of 
opinion that the title of the defendant 
cannot be barred by S. 233 (k) read 
with S.'lll, Land Revenuo Act. The 
achome for partition as laid down in 
Chap. 7, Land Revenuo Act is that on 
receipt of ail application for partition, 
the Collector is required to issue a pro¬ 
clamation calling upon the recorded co¬ 
sharers who have nob joined in tho ap- 
plication to state their obj ections to tb.. 
partition within a time to bo fixed in 
the proclamation. The duty has been 
laid upon recorded cosharers to tile ob¬ 
jections raising questions of title on or 
before tho date so fixed. The object of 
this provision of S. Ill, Land Revenue 
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Act is perfectly clear. It is intended to 
avoid any clash between the jurisdic¬ 
tion of the revenue Court and the civil 
Court. The object is that after the re¬ 
venue Courts have become seised of the 
partition all questions relating to title 
should be determined by or under the 
directions of the revenue Court. If no ob¬ 
jection has been raised or if such objec¬ 
tion has been raised and it has been 
decided in accordance with the rules 
laid oown in S. Ill, the Collector is to 
proceed with the framing ol the parti¬ 
tion proceeding. In the present case it 
is clear that Ahmad Ali acquired the 
three pies share at the auction sale more 
than a year after the partition proceed¬ 
ing had been framed. It is therefore 
obvious that no objection based upon 
the title acquired by Ahmad Ali under 
the auction sale could possibly bo raised 
within the time fixed in the proclama¬ 
tion. The fact that at a late stage of 
the partition. Ahmed Ali did as a mat¬ 
ter of fact raise such an objection and 
that the objection was decided against 
him, seems to me to be of no conse¬ 
quence. 

One essential condition for the 
rights of any person to be barred by 
reason of S. Ill, is that the person con¬ 
cerned should have had an opportunity 
of raising an objection regarding the 
question of title and should have failed 
to avail himself of the said opportunity. 

I am supported in this view by the deci¬ 
sion of Mr. Lindsay (afterwards Sir 
Benjamin Lindsey) in Malibub v. 

21 uhammad Husain (L) in which it was 
held that S. 233 (k), Land Revenue Act 
is no bar to a suit in cases where the 
plaintiff had no opportunity of raising 
an obiection on a question of proprieta¬ 
ry title in the revenue Court which effec¬ 
ted partition. In the present case it is 
quite clear that the defendant or his 
predecessor had no such opportunity for 
the simple reason that the title came 
into existence long after the time fixed 
in the proclamation. Mr. Zahur Ahmad, 
•\he learned counsel for the plaintiff-res- 
<ondont drew my attention to R. 9, 
Coard’s Circulars, 21-11, which provide 
that for special reasons objections rais¬ 
ing questions of title may bo entertain¬ 
ed at a period subsequent to the date 
fixed for lodging the objections. Assutn- 

U") L^Oj 'A 3 O. G. 1207 I. U. 497=7 O.L.J. 
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ing that the rules framed by the Board) 
of revenue allow a discretion to the par¬ 
tition Court, in special cases, to enter¬ 
tain objections even beyond the time 
fixed, in the proclamation, yet I am not- 
prepared to hold that the bar of S. Ill 
can be invoked against a party because* 
he has failed to seek the assistance of 
the revenue Courts to entertain the ob¬ 
jection, under the discretion allowed fca 
them by the aforesaid rule. It seem to 
me that the terms of S. Ill are perfect¬ 
ly clear and can apply only to those 
cases in which the objection could have 
been raisecl * on or before the day so 
fixed” and w T as not raised. It might 
further be pointed out that in this case,. 
Ahmad Ali did as a matter of fact move 
the revenue Court though long after the 
date fixed in the proclamation but his- 
attempt was unsuccessful. I am there¬ 
fore of opinion that the respondents 
objection based on the provisions of 
S. 233 (k) must fail. ^ ( 

As regards the second question it is 
admitted that the plot in suit was the 
sir of Karam Moula and was 
allotted to the plaintiff as her sir at 
the revenue partition. The position 
therefore, is, that the defendant is a 
transferee of the three pies fiactiona 
share. He has a right to get the share 
separated by partition and to have 
ciiic plots appurtaining to the s&ia 
share specified and demarcated.. 0 
question arises whether he can in ® 
meantime dispossess the plaintiff any 
particular plots of land which aie in 
exclusive possession as sir . I am 
nion that the lower Courts are rig 1 
holding that the defendant by reas0 “ . I 
his purchase of the three pies - ia • 
not justified in outsting .the;P* a, “*'3 
from the plot in suit which has been. 

allotted to her as her sir. The teim 
S. 127 are that 

" a person taking or retaining P° 99 ®f*'°“ s jon 
land without being entitled to such p . d to . 

may. at the option ot the I“ r9 °" f “ s a ten- 
eject him as a trespasser, bo treated a 

nant, etc.’* . •«, 

The question therefore reduces * s 
to this : whether the defendan ca 
regarded as a person not entitled P 

session of the plot in suit. <£ffomJ ant’s 
the Courts below that the ^oe^ 

purchase of the three P iea , . speci- 
entitled him to possession ofthis P 
fic plot. The decision of the Boaid o 
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Revenue in Baldec Pal v. Chillu Ahir 
(2) is quite apposite to the present case. 
The Boaid of Revenue in this case held 
that where a party only of the share of 
a proprietor is tiansferred, the proprie¬ 
tor is entitled to retain the whole of 
his sir land as her sir until the trans¬ 
feree gets the transferred part specified 
and demarcated. The appeal therefore 
fails and is dismissed with costs. 

V.S./r.K. Appeal dtsviissed. _ 

(2) 6 R. D. C9. 
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Misra, J. 

Gajendra Shah —Defendant — Appel- 


Ram Char an —Plaintiff — Opposite 
Party. 

Civil Revn. Appln. No. 41 of 1928, De¬ 
cided on 11th January 1929, from order 
of Sub-Judge, Khori, D/- 16th Novem¬ 
ber 1928. 

(a) Civil P. C., O. 17, R. 1 —Principle guid¬ 
ing Courls in awarding adjournment costs 
enunicated—Oudh Civil Rules, R. 68. 

Tho principle which the Court awarding the 
costs should always bear in rniud is that it 
should order the payment of a sum commensu¬ 
rate with tho costs, which in the opinion of the 
Court the party ready to proceed will have to 
incur owing to the adjournment. The amount 
to bo awarded should nob be one of tho nature 
of penalty or of punishment. It is this very 
principle that is underlying R. OS, Oudh Civil 
Rules, which deals with the costs of adjourn¬ 
ment [P 173 C 1] 

(b) Civil P. C., O. 8, Rr. 1 and 10 read 
with Provincial Small Cause Courts Act — 
Written statement not necessary in absence 
of specific notice in summons. 

In Small Cause Court suits it is not neces¬ 
sary as a rule for a defendant, in the absence 
of any notice to that ellect in the summons, to 
file a written statement. The Court trying tho 
case ordinarily takes down the defence of tho 
defendant as sot up before him orally by defen¬ 
dant, or his pleader, if ho is represented. And 
if in such circumstances Court desires tho 
defondant to filo a written statement, tho Court 
should grant the defendant or his pleader time 
asked for and should not burdon him with 
adjournment costs. [p 172 c 1 , 2] 

Murli Manohar —for Appellant. 

P. N. Rozdon —for Opposite Party. 

Judgment. This is an application 
for revision of tho decree passed by the 
learned Subordinate Judgo, Khori, sitting 
on tho Small Cause Court sido, on 16th 
November 1928. 

The facts of tho case are that the 
plaintiff instituted tho present suit for 
j recovery of a sum of Rs. 75 on the 
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ground that »he was a mason by profes¬ 
sion and that he had worked for defen¬ 
dant 1 from 26th July 1926, to 8th 
February 1927. The rate at which he 
was engaged was stated by the plaintiff 
to bo Rs. 1-8 per diem. The plaintiff 
alleged that the total number of the 
days for which he worked at tho place 
of defendant 1 was 173, and his wages 
for that period amounted to Rs. 259-8 
out of which ho had been paid Rs. 174-8 
and that the amount that was still due 
to him was Rs. 75 for which he claimed 
a decree. The suit was instituted prin¬ 
cipally against one Raja Gajendra Shah 
taluqdar of Khutar. There was another 
person named Bhupali, who was im¬ 
pleaded as defendant 2 on the allega¬ 
tion that at the instance of defendant 1 
he had gone to fetch the plaintiff to 
work at the place of defendant 1. The 
suit was instituted on 11th July 1928. 

The defence put forward in the case 
on behalf of defendant 1, who is now 
the applicant before me, was to the 
effect that the plaintiff had been paid 
liis dues in full and nothing was now due 
to him. lb was also contended that the 
suit was barred by limitation. 

It appears that the suit was adjourned 
several times owing to the absence of 
defendant 2, who could net be served. 
The last date fixed in the case was 5th 
November 1928. On that date also 
defendant 2 was absent but the Court 
directed defendant 1 to file his written 
statement, which could not be done, 
because defendant 1 was not x present in 
person on that date, hut was present 
only through a pleader. The Court 
granted defendant 1 time to file the 
written statement but' ordered him to 
pay a sum of Rs. 50 as costs of the 
adjournment. The case was then ordered 
to he put U£) on 16th November 1928 on 
which date defendant 1 put in his 
written statement and also put in an 
application asking the Court to give him 
time to deposit the money, which he 
had been ordered to deposit as tho costs 
of tho adjournment. The Court refused 
to grant him time and proceeded to try 
the case ex parte, rejecting the written' 
statement filed on behalf of defendant 1. 

The loarnod Subordinate Judgo, who* 
tried tho suit on tho Small Cause Court 
sido as stated above, proceeded to try 
tho case ex parte and granted the plain¬ 
tiff a decree for Rs. 75. This is the* 
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decree against which defendant 1 lias 
applied for revision to this Court. 

[n revision it is contended that the 
learned Judge of the Small Cause Court 
was not justified in calling upon defen¬ 
dant 1 to hie a written statement that 
very day and in ordering that failing to 
do so lie was to pay a sum of Rs. 50 as 
costs of adjournment which, it is con¬ 
tended, was a very heavy sum and was 
not justified by the circumstances of the 
case. It is, therefore, prayed that the 
ex parte decree passed by the learned 
Judge of the Court below should be set 
aside and that the order for payment of 
costs should also he cancelled. 

After hearing the parties in the case 
and after going through the record I am 
of opinion that there was no justifica¬ 
tion for the Judge of the Small Cause 
Court to award any costs from defen¬ 
dant 1, in any case, ho was not justified 
in passing an order as to costs like the 
one which he passed in the present case. 

I now proceed to give my reasons for 
having arrived at this conclusion. 

From the facts which I have stated 
above it is clear that the case had been 
adjourned several times owing to the 
absence of defendant 2. It is argued on 
behalf of the plaintiff opposite party 
that it was at the instance of defen' 
dant 1 that defendant 2 did not put in 
his appearance. That may bo so, but I 
do not lind any material on the record 
to support the statement. Tbore is no 
doubo that defendant 2 is alleged by the 
plaintiff to be the servant,of defendant 1 
but that circumstance alone cannot ho a 
ground for holding that defendant 2 was 
being kept out of the way of dofondanfc l 
If on 5th November 1928, which was 
the last date for hearing fixed in the 
case, defendant 2 was not present and 
the Court wanted to proceod with the 
caso in liis absence, he should have re¬ 
corded the statement of the ^deader 
Babu Murari Lai, who appeared on 
bohalf of defendant 1, to show what was 
th defence of defendant I in the case. 
I may state that it was not necessary 
for defendant L to lile a written state¬ 
ment. The summons which was issued 
‘to defendant i did not call upon him to 
\[]\o any written statement. In Small 
Cause Court suits it is not necessary as 
a rule for the defendant to file a written 
statement. The Court trying the caso 
ordinarily takes down the defence of 


the defendant, as set up before him 
orally by the dofondanfc in person or by 
his pleader it he is represented. I do 
not think that under those circumsbance3j 
it was necessary for defendant L bo have 
filed his written statement. In any 
case even if the Court desired that! 
defendant L should file a written sfcate-j 
monfc it should have granted him tliej 
time which was asked for the purpose 
of the pleader, who appeared on his 
behalf before tlio Court. It is clear that 
the written statement could nob bo 
filed t lat very day because defendant 1, 
I gather from the reebrd, was not pre¬ 
sent in Court. I am, therefore of opin¬ 
ion that when the Court orderod defen¬ 
dant I to tile the written statement and 
when he had to adjourn the case at the 
request of the pleader of defendant 1, 
because it was not possible for him to 
tile the written statement that very (lay 
the Court was nob justified in awarding 
any costs of adjournment to the plain¬ 
tiff. Nothing appears from the recoid 
showing any misconduct on the paifc oi 
defendant L and the order directing the 
payment of costs seems to me to be an 
order, which was quite uncalled foi. 

Apart from the fact that the oid^ei oi 
the payment of costs was not ju~>uine 
under the circumstances of the case 
must express mv sense of disappiova 
the proceedings of the learned Subordi¬ 
nate Judge, so far as the amount oi 
costs awarded by him was concern© • 
The amount cf claim for which the suit 
had been 'brought was Rs. 75 am ic 
amount of legal costs to llc j 1 g 

plaintiff could liave been * ntlfcle ;\ 'V 
only Rs. 3-12. 1 find from the cert ibeate 

on the record that the picador who ap¬ 
peared on behalf of the plaintiff received 
a sum of Rs. 7 as his fee for conducting 

the ontiro caso from beginning 
If the legal foo in the case wm Rf- 
and if the pleader for the plaintiff 
engaged for the whole case on a lumi 

sum of Rs. 7, I fail to understand the 
justification for awarding a 
Rs. 50 on account of costs o j t 

moot. The subordinate Courts should 

realize that though the awarding of th 

costs of adjournment i» c^nl must 
their dircrotion, yob su0 1 , rc j se d 

not bo arbitrary but should be 

according to w , lioh the Court: 

Si. 'S''.I-**' 
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in mind is that ifc should order the pay 
mono of a sum commensurate with the 
costs, which in the opinion of the Court 
jthe party ready to proceed will have to 
incur owing th the adjournment. The 
(amount to he awarded should not he 
one of the nature of penalty or of punish¬ 
ment. It is this very principle that is 
underlying R. 68, Oudh Civil Rules, 
which deals with the costs of adjourn¬ 
ment 1 am, therefore, of opinion that in 
any circumstances of the case a sura 
more than Rs. 3 or 4 should not have 
been awarded as co^ts of adjournment 
in the present case. 

I am also of opinion that when defen¬ 
dant 1 failed to deposit the heavy costs, 
which had been awarded by the Court 
below against him, more time should 
have been given to him to mako arrange¬ 
ment for the payment of the said sum 
and that in any case the case should 
not have been tried ex parte. I find 
<rom the record that defendant 1 did 
actually file the written statement and 
thas ought to have been enough to indi¬ 
cate to the Court the lines on which the 
defendant contested the case. Under 
these circumstances the order passed by' 
the Court below that the trial of the 
suit should proceed ex parte against 
defendant 1 was not a just order, which 
can be maintained. 

I, therefore, accept this application, 
set aside the decree passed by' the 
learned Judge of the Court of Small 
Causes, dated 16th November 1028, and 
also the order for costs passed by him 
on 5th November 1928 and direct that 
^he case should bo tried on the merits. 
The order directing the trial of the suit 
ox parte will also be set aside, and the 
Court should now reinstate the suit on 
its original number, and should proceed 
fcl *y it on the merits. The learned 
Judge may take the written statement 
which has already been filed by defen¬ 
dant 1, as bis defonco in the case. If 
he does not wish to take it into consi¬ 
deration, he might call upon the pleader 
for defendant 1 to state orally what his 
defence in the case is. 

Costs of the revision will bo costs in 
the case. 

V.b./R.K. Case remanded . 
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Wazir Hasan and Pullan, JJ. 

Gcijraj Singh and others — Plaintiffs—* 
Appellants. 


v. 

J/ linn'll Lai Defendant — Rcspon- • 
dent. 

First Appeal No. 58 of 1928, Docided 

on 8th January 1929, from decree Addl. 

Sub-Judge, Sitapur, D/- 18th November 
1927. 

Transfer of Properly Act, S. 60 —Mort¬ 
gage for term of fifty years and with con¬ 
dition to take usufruct in part payment of 
interest — Mortgage * money and balance 
of interest to carry interest at 12 per cent 
per annum—Subsequent deed of charge for 
loan carrying interest at 24 per cent, per 
annum compoundable with six monthly 
rests—Term as to interest in mortgage held > 
not to operate as clog but rate of interest in¬ 
case of charge held unconscionable and 
penal—Interest. 

O, a shrewd man, in order to obtain re¬ 
lease of his property from certain previous en¬ 
cumbrances, mortgaged his property to ono'ilf. 
The term of the mortgage was fixed at 50 • 

> ears and it was agreed that the mortgagee 
should take the usufruct in part pavmcnt ol 
the interest the other part accumulating at the 
contractual rate of 12 per cent per annum. 
Subsequent to tho mortgage G borrowed a fur¬ 
ther debt from M and created a fur her charge 
on the same property agreeing to pay interest 
at 24 per cent per annum compoundable with 
six monthly rests. This charge was also for 
>)0 \ ears. G brought a suit for redemption 
contending first that the rate of interest in 
tho mortgage operated as a clog on tne equity 
of redemption and secondly that the rate of 
interost on tho charge created was hard and 
unconscionable as tho principle amount of the 

deed at the end of fifty years would amount to 
a big amount. 

Held : (l) that under the circumstancos the 
rate o. interest at 12 per cent per annum in 
the case of mortgage was reasonable ; (2) that 
in the case of tho charge the rate of interest 
was hard and unconscionable : 4 huclc 415 

and 6 O. \V . N. 1320. [p 175 ’c 2] 

Ra lha Krishna and B, K . Bhargava — 
f or A ppellants. 

A. P. Sea and S. C. Das —for Respon¬ 
dent. 


Judgment.—This is a plaintiffs* ap¬ 
peal from the decree of the Additional 
Subordinate Judge of Sitapur, dated 
18th November 1927, arising out of a 
claim for redemption of a mortgage 
datod 17th June 1886, in respect of cer¬ 
tain zamindari shares in two villages of 
Para and Bahorwa in tho district of 
Sitapur. The person who executed the 
mortgage just now mentioned was one 
Muunu Singh Munnu Singh has since * 
died and tho first two plaintiffs Gajraj 
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Gajraj Singh v. 

Singh and Suraj Bakhsh Singh aro his 
sons and the third plaintiff Gaya 
Bakhsh Singh minor is his grandson, 
being the son of a deceased son of 
Munnu Singh called Harihar Bxkhsh 
Singli. riiere are three more plaintiffs 
in the suit an 1 they are the transferees 
from the first two plaintiffs having oh- 
tained a mortgage from them in res¬ 
pect of the property now in suit. The 
mortgage is partly usufructuary and 
partly simple. The sole defendant 
Maharaj Munnu Lai is the son of the 
original mortgigoe Maharaj Debi Din. 
The money borrowed under the mort¬ 
gage in suit was a sum of Rs. 5,500. Tho 
usufruct of tho mortgaged property 
when it came into the possession 
of the mortgagee, was to be appro¬ 
priated towards the payment of part of 
the interest on the sum borrowed. Other 
part of the interest wis to accrue and 
accumulate till it could be paid at the 
time of redemption. The term for 
which tho mortgage was to subsist was 
fixed at fifty years certain. 

On 25th May LS93, Munnu Singh fur¬ 
ther borrowed a sum of Rs. 98 from the 
• mortgagee Debi Din and agreed to give 
interest thereon at the rate of 24 per 
cent per mensem compoundable with 
3ix monthly rests. The repayment of 
the sum thus borrowed was again secu¬ 
red by hypothecating the same property 
which was mortgaged under tho earlier 
deed of Lfth June L886. It was further 
provided that all the terms of the mort¬ 
gage of tho last mentioned date were to 
form part of the new transaction of 

loan evidenced by tho deed of 25th May 
1893. 

On 25th May 1893 Munnu Singh's fur¬ 
ther years had not expired but in tho 
course of tho progress of it in the Court 
below tho defendant agreed to allow 
redemption and the matter was not re¬ 
opened before us. Tho suit has, there¬ 
fore been treated as a valid claim for 
redemption of tho mortgage of 17th 
June 1886, and also of tho former mort¬ 
gage of 25th May 1893. It may be 
mentioned here that in the plaint the 
plaintiffs-appellants altogether ignored 
* the existence of the mortgage of 25th 
May 1893. The controversy in respect 
of their liability to discharge the debt 
due under that mortgage only arose 
when the defendant claimed that re- 
vdemption could not be allowed without 
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the plaintiff.s satisfying the mortgage of 
25bh Miy 1893. When the plaintiffs 
cam3 to file their replication in answer 
to tli s claim of the defendant they de- 
niod the execution of the mortgage, its 
validity and binding effect. In this 
state of pleadings an issue was raised 
and tried as to the mortgage of 25th 
May 1893. The trial Court has foand 
the execution proved. 

Several issues were raised between 
the parties in tho suit out of which 
this appeal has arisen but they have all 
been abandoned now and the decision of 
the Court below in respect of these 
issues has been accepted before us in 
the arguments both on the side of tho 
appellants and of the respondent, ex- 
copt as to matters which we shall now 
state and on which wo have to pro¬ 
nounce our julgment. On tho side of 
tho appellants tho only argument ad¬ 
dressed to us is that tho rate of interest 
which has been allowed by tho lower 
Court in favour of the mortgagee in 
respect^of the loan of Rs* 5,500 under tho 
mortgage of 17th of June 1898, should 
not have been at tbs contractual rate of 
12 per cent per annum, but that it 
should have been reduced for either of 
tho two reasons : (a) that tho property 
mortgaged was joint Hindu family pro¬ 
perty and Munnu Singh as managoi of 
the family exceeded his authority . in 
agreeing to pay inrerest at that high 
rate and (b) if the property mortgaged 
was not joint Hindu family property 
then tho rate of interest acted as a clog 
on the exercise of tho right of redemp¬ 
tion in tho circumstances of the case 
and therefore it should have been ic 
duced. On the side of tho respondent 
objection is taken to tho reduction o 
the rate of interest as provided for^ by 
the deed of further charge, dated Join 
May 1893. Tho lower Court has alloweci 

interest to tho defendant-respondent ac 

the rate of 12 per cent per annum com* 
poundable annually. The perusal o 
memorandum of appeal and of io p 
tion of cro3S-objoction will dis>c oso 
besides the points which we a 

stated in this paragraph # fchoro t 

several other objections raised agains* 

JI,o decree or tiro lower Co„« bo. 

they r wore all expiosbiy 

b °The first question for determination 

in the appeal, therefore is 
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fcher the mortgaged property is the pro¬ 
perty belonging to the joint family or 
it is the self-acquired property of the 
mortgagor only. The learned Subordi¬ 
nate Judge has held that it is of the 
latter character and we agree with him. 
This property was acquired by Munnu 
^ingh under a decree of Court dated 
9th September 1879 in a claim for pre¬ 
emption (Exs. A-5 and A-6 the judgment 
and decree respectively). The decree 
was made subject to the payment of 
Us. 3,787-7-3 till 15th November 1879. 
The decree shows that the plaintiff 
Munnu Singh incurred an expenditure of 
Rs. 645-12-0 in prosecuting the suit for 
pre-emption. To this sum of money 
should he added tho sum of Rs. 99 in 
lieu of which Munnu Singh purchased 
•the right of pre-emption under the deed 
of 30th April 1879 (Ex. A-3). It is 
argued that for this sum of money he 
must have drawn on the family funds 
and if that is so it must be held that 
the fimily funds contributed to the ac¬ 
quisition of the property and that the 
property was, therefore, joint family 
property. But as the learned Subordi¬ 
nate Judge rightly points out the pro¬ 
perty in the possession of the family 
did not yield more than Rs. 58-11-6 pro- 
fits a year. The whole family lived on 
"this amount of profits and there was no 
•other source of income at the time. It 
as therefore highly improbable that the 
family funds contributed the sum of 
money "which Munnu Singh had to 
spend in acquiring the pre-empted pro¬ 
perty. 

The evidence on .the record unmis- 
takeably loads to the inference that 
Munnu Singh must have borrowed 
money to the extent of about Rs. 750. 
It appears that with a view to provide 
himself with funds for the purpose of 
•satisfying the pre-emption decree 
Mannu Singh mortgaged the pre-empted 
property before possession was obtained 
on 7th November 1879 (Ex. *A-14) and 
thereby obtained a loan of Rs. 5,000. 
We agree with tho learned Subordinate 
Judge that this amount of Rs. 5,000 
was borrowed for the purpose of paying 
tho fcum of Rs. 8,987-7-3 in Court to¬ 
wards tho pre-emption decree and that 
*the rest to repay the debt«which Munnu 
Singh must have incurred for tho pur¬ 
pose of buying tho right of pre-emption 
<and fighting the suit to enforce that 


right. The first line of argument there¬ 
fore fails. We are of opinion that tho 
second lino of argument also fails. In 
support of the argument stress was laid' 
on tho provision contained in the mort¬ 
gage of 7th June 1886, to the effect that 
that portion of interest, which was not 
to come out of the usufruct was to ac¬ 
cumulate for a period of fifty years and 
at the end of that period of time it 
would have swollen to a figure much 
larger (about Rs. 30,000) than the mar¬ 
ket-value of tho property mortgaged. 
Having regard to all the other circum-J 
stances of the case we do not think 
that the said provision is a clog on the 
equity of redemption and the plaintiffs' 
should be relieved of it. As the learned 
Subordinate Judge says Munnu Singh 
was a man possessed of shrewd business 
capacity. By executing mortgage in 
suit he effected the release of half of 
the share in the village of Para and 
whole of the share in the village of 
Inayetpur from the earlier mortgage of 
7th November 1879. for his own benefit. 
We have already said that the condition 
of the term of fifty years has been 
withdrawn by the mortgagee. It is 
further to be noted that the rate of in¬ 
terest is only 12 annas per cent, per) 
mensem simple. This in itself was not 
unreasonable at all. Further it appears! 
from the evidence on the record that in 
lieu of that portion of interest which 
the mortgagee was to receive from the 
usufruct of the property at the contrac¬ 
tual rate of 12 annas per cent per men¬ 
sem simple he could get, having regard 
to the usufruct of the mortgaged pro¬ 
perty in the year 1886, interest only at 
the rate of 6 annas 7 pies per cent, per 
mensem. Tho ai^peal, therefore, fails 
and is dismissed with costs. 


._.iWe now come to tho point raised by 
the respondent as to the reduction of 
the rate of interest in respect of the 
mortgagee's claim under the deed of 
further charge, dated 25th May 1893. 
Wo already know that tho term of 50 


years was also annexed to the mortgage 
of 25th May 1893. Tho sum borrowed 
under this mortgage was only Rs. 98 
and the interest on this was charged at 
tho rate of 24 per cent annually with 
six-monthly rests. At the end of 50 
years the mortgage-money would 
amount to over two lakhs of rupees.' 
The term as to this rate of interest hav- 
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ing regard to the further term of 50 years 
was certainly hard and unconscion tide 
V\ o agree, therefore, with the learned 
Subordinate Judge that in the circum¬ 
stances the mortgagee only is entitled to 
interest at the rate of 12 per cent, per 
annum annually compoundable as the 
reasonable rate of interest. The learned 
Subordinate Judge has awarded to the 
mortgagee money duo on the deed of 
25th May L893, at that rate of interest 
and we see no justification for inter¬ 
ference with the decree of the learned 
Subordinate Judge. We accordingly 
dismiss the cross-object ion also with 
costs. A fresh decree under O. 34 R. 2, 
Civil P. C., shall be prepared in this 
Court in terms of the decree of the 
lower Court allowing a period of six 
months to the plaintiffs from the date 
ol the decree of this Court. 

v.B./r.K. Appetti tlism?ssed, 
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Raza and Puldan, J J. 

Ramana ,d— Plaintiff—Appellant. 

v- 

M urtaza and another —Defendants— 
Respondents. 

Second Appeal No. 354 of 1928, De¬ 
cided on 4th February 1929, against 
dcciee of Sub-Jud go, Sultan pur, D/ 16th 
July 1928. 

Civil P C., S. 100—Question of fact—The 
conclusion of the lower appellate Court is 
final. 

No Court of second appeal can entertain an 
appeal upon any question as to the soundness 
of the finding of fact by the Court of first ap¬ 
peal, and if, however unsatisfactory it might 
be if examined, there is evidence to be consi- 
Jerod, the decision of that Court must stand 
final and when the decision given is legal and 
not perverse or contrary to re ison that cannot 
•>o cii.illonged : l‘J Cal. *49 (P. C.) Poll. 

[ P 170 C 2 ] 

Adilya Prasad — for Appellant. 

Crli u' am ITa^an and X a far TTusain — 
for ResponHonts. 

Judgment. This second appeal re¬ 
lates to a case in which a Kasaundhan 
Bania claims restitution of conjugal 
rights with a woman who is now said 
to have mairicd a Mahomodan. In 
the grounds of appeal great stress is laid 
on the fact that the lower appollato 
Court recorded a finding that Dharauwa 
matriages are nob recognized among 
Kasaundhan Banias and it is possibly 
on account of this ground of appeal that 
this appeal lias been admitted. We 
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find however that lb is unnecessary, and 
aud indeed impossible for us, to con¬ 
sider this question at all. Tho lower 
appellate Court found, after examining 
the evidence of all the witnesses, at the* 
bottom of page 20 of our book that no 
m image is proved to have taken place* 
between the plaintiff and defendant 
2. This was a question of fact and 
the only evidence adduced in support 
of it was the evidence of the witnesses 
which lower appellate Court disbelieved. 
In appeal we have been asked to hold 
that the opinion of the Muusif should 
prevail because he had the opportunity 
of seeing and hearing the witnesses. It 
is true that the Court of first instance 
has an advantage over tho appellate 
Court in that it can sec and hear the 
witnesses; but there is nothing to pre¬ 
vent an appellate Court from differing, 
and the greater experience usually pos¬ 
sessed by the appellate Court counter¬ 
acts, to some extent at least, the advan¬ 
tage which the Court of first instance 
obtains from seeing and hearing the wit¬ 
nesses. The law was laid down by their 
Lordship of the Judicial Committee in 
the case of Ram Ratati Sukla v. Nandu 
(L) and no subsquent decisions of their 
Lordships have diminished one word of 
that ruling. It was there held that 

" No Court of second appeal can entertain an 
appeal upon any question as to the soundness 
of th? findings of fact by the Court of first ap- 
p ?nl, and if, however unsatisfactory it might 
be if'examined, there is evidence to b? consi 
der *d, the decision of that Court must stand 
final.” 

There is nothing in the judgment of 
the Court below which leads us to the 
belief that his opinion is perverse or 
contrary to reason. Ho appears to have 
considered tho evidence carefully and 
given a legal decision upon it. That 
being so the decision cannot he challen¬ 
ged in second appeal. Wo therefore 
dismiss this appeal with costs; but we 
wish to say that wo do not record any 
finding on the controversial matter rai¬ 
sed in tho appeal, namely, as to whethoi 
Kasaundhan* Banias practise mariiage 
by Dharauwa. Wo do not wish .to go 
into tho question of custom at all as it 
is not necessary for tho decision of t 1L/ 

appeal. . . 

p. n./R.K. AppcaJ dismissed . _ 

( 1 ) L1BJ2J 19 Cal. 249=19 I. A. 1 {L\0.)- 
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Wazir Hasan, Ag. C. J. and 

Pcjdlan, J. 

Ali Sher and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Wajid Ali and another —Defendants— 
Respondents. 

Second Appeal No. 211 of 1923, Deci¬ 
ded on 20th November 1928, against 
decree of Sab-Judge, Sitapur, D/- 26th 
March 1928. 

Adverse possession—Cosharer — Cosharer 
out of possession owing to disappearance 
and subsequent death — Other cosharers 
cultivating land in absence — Possession of 
other cosharer is not adverse. 

A covenant out of possession starts with a 
presumption in his favour that the possession 
of other ootenaut is not adverse but lawful and 
consequantly if a cosharer disappears and is 
subsequently found dead and his cosharors 
cultivate the land in his absence, in the ab¬ 
sence of any ouster or asserting of adverse pos¬ 
session they should be held to have been in 
possession of the property on behalf of their co¬ 
sharer : A. /. R. 1924 Oudh 236, Rsl. on. 

[P 178 C 1] 

A. Rauf —for Appellant. 

Mohammad Ayub—tov Respondent 1. 

Judgment.— The dispute from which 
this litigation arose relates to the pro¬ 
perty of one Rahim Bakhsh who admit¬ 
tedly disappeared some time between the 
lb90 and the year 1900. On 4th January 
1926, mutation of his three annas share 
was obtained by the present defendants 
on the allegation that they were his 
heirs. The present suit has been brought 
by two persons, Wajid Ali and Abib 
Ali, who state that they are the heirs of 
Rah im Bakhsh and entitled to his share, 
The plaintiffs have won their case in 
the lower Courts and the defendants 
have come before us in second appeal. 
They have rightly not pressed the first 
ground of appeal which is that the lower 
Courts were not justified in finding the 
relationship of the plaintiff to Rahim 
Bakhsh proved. This is a question of 
fact and it must be taken that the 
plaintiffs and nob the defendants are 
the heirs of Rahim Bakhsh who is 
now presumed to bo dead. The defen¬ 
dants’ alternative case is that they have 
boon in possession of this land since the 
year 1877 and that therefore they havo 
obtained title by adverse possession. It 
is admitted that this property is part of 
the six annas share which belonged to 
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the mother of Rahim Bakhsh and was 
mortgaged by her to defendant 4 and the 
father of defendants 1 to 3 in the year 
1875 and that Rahim Bakhsh got a de¬ 
cree for redemption of the whole six 
annas share on 24th October 1888. 
Thereafter he sold one three annas share 
to the same defendant 4 and the father 
of defendants 1 to J and his name has 
been entered subsequently in the khe- 
wat as the owner of the remaining three 
annas share which he redeemed. It does 
not, however, appear that lie executed a 
sale deed of the remaining three annas 
share to one Sajjad Mirza but it appears 
that this sale deed never took effect. 
Wo are asked in appeal to reconsider the 
view taken by the lower Courts as to 
this sale but we are unable to see how 
it affects the appellants’ case. All that 
can be said is that there was such a 
saio deed bub it was never acted upon 
foL Sajjad Mirza who has been examined 
as a witness denies all knowledge of it 
and theie was certainly no entry made 
in the revenue papers in his favour. We 
take it thciefore that this sale deed was 
without effect and we are loft with the 
position that the defendants appellants 
have always remained in possession of 
the three annas share. It is truo that 
they were formerly in possession as 
moLtgagees hut their right as mortga¬ 
gees came to an end with the redemp¬ 
tion of the mortgage in the year 1881. 

Wo have to consider what is the nature 
of their possession since they ceased to 
be mortgagees. They themselves claimed 
mutation in the year 1926 on the ground 
that they were the heirs of Rahim Baksh 
and it is only now that they havo failed 
to mako good that claim that they havo 
come forward with a plea that they 
should be held to have been in adverse 
possession. Had they been merely mort¬ 
gagees holding on to the land after the 
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held no doubt to be persons holding witi 
out titlo and they could thus havo ac 
quired ownership by adverse possossior 
as against Rahim Baksh himself as well 
as against his heirs. But this is not the 
case. This property is bhaiya chars 
property in which Rahim Baksh held n 
share amounting to throo annas. The 
defendants thomsolvos are also cosharers 
L" tho v , lllag0 p nd <>I*ey have always 

alwav ?. 11013 T th ° villag0 and have 
alsvays been cosharers along with Rahim 
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.< »aksh. Oho ol them also is the lam- 
bardar. There is no prosumption that 
Rahim Bakhsh died on any particular 
date. Ho is dead now, since muta¬ 
tion proceedings of L926 have estab¬ 
lished that fact but until then ho was a 
eosharer and the defendants who were 
also cosharers were cultivating his land 
!in his absence. It was held bv one 
} of us in 1 ml at pa! Singh v. Tnaknr Din 
i Singh (l) that a cotenant out of posses¬ 
sion starts with a presumption in his 
• favour that the possession of the other 
co-tenant is not adverse but lawful, it 
is a principle of English Law that pos¬ 
session is never considered adverse if it 
can be referred to a lawful title, Cord v. 
A pptthamt/ (2) and in our opinion we 
[should hold in the present case that the 
defendants appellants have all along been 
in possession of this property on behalf 
■o f their cosh aver Rahim Bakhsh. There 
lias been no ouster and no assertion of 
[adverse possession. Even when the do- 
fendants-appellants themselves applied 
for mutation they applied as the heirs 
of Rahim Bakhsh. There is therefore 
no bar to tbc plaintiffs setting up their 
title to this property. They could not 
sue until Rahim Baksh was found to be 
c'oad and their cause of action arose, as 
they themselves state, when the defen¬ 
ce ants-appellants applied for mutation. 
V e dismiss the appeal with costs. 

_ V»B ./R.K. _ Appeal dismissed . 

fl) A. I. R. 102 4 Oudh 266 =-27 O. C. 11 . 

( 2) [1012] A. U. 230=105 L. J. 836=81 Tj. J. 

P. C. 151. 
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Wazir Hasan, Acs. C. J., and Misra, J. 

Mata Din and others — Plaintiffs — 
Appellants. 

v. 

Iftikhar Husain and others — Defon- 
d ants — Respondents. 

First Appeal No. 15 of 1928, Decided 
on 28th February 1929, against decree 

of Sub-Judge, Sitapur, D/- 29th Octohor 
L927. 

( R ) Transfer of Property Act, S. 74 — 
Purchaser of portion of mortgaged property 
paying off prior encumbrance is entitled to 
stand in tbe place of vendor. 

Whom Lh< are several mortgages, the owner 
- • :x portion of th^ property subjected to fch • 
mortgages may, if h<* pays off an earlier charge, 
treat hints-If ns buying it and stand in tlio sain 
position as his vendor ; he may keep thoen- 

v;inhranco alive for his benefit and thus c m 
i»\ before a later mortgagee ; A. 1. 77. 1024 P 
C . 36, VoV. [l> 181 C 1] 


21 


( b) Limitation Act, S. 20 — Receipt of 
rent relating to portion of mortgaged pro¬ 
perty saves limitation against entire pro¬ 
perty. 

R c ip. of rent of a portion of a mortgag'd 
properly by a mortgag‘d in possession consti- 
t’H. *s paN iii'iit of interest within the meaning of 
•*'; an-l saves limitation in respect of a relief 
dii 'cted against the entire mortgaged proparty 
or a portion thereof : A. /. R. 1921 Bom. 437 
and A. /. 77. 1922 Cal. 114, Rd. on, [P 182 C 1] 

Ah Za hcer, II. B . Jjal and Raj A 7a- 
rain SIndia —for Appellants. 

1J. K. Bhargava'K. P. Misra , Bishesh- 
'fir Nath — for Respondents. 

Judgment. —These are cross-appeals 
by the plaintiffs and defendants respect¬ 
ively from the decree of the Subordinate 
Judge ol Sitapur dated 29th October 
1927. The relief, for which the prayer 
is made in the suit, out of which this 
appeal arises, is a decree for foreclosure 
and in the alternative for sale of a seven 
annas’ under-proprietary /.amindari 
share in the village of Ranni, Pargana 
Mu h mud a bad, in the District of Sitapur. 
The owner of the village was oneUmrao 
Ali. On his death the title devolved on 
his son, Wajid Ali, who is the defendant 
10. The case involves a long array of 
facts, which can be stated in chronologi¬ 
cal order. 

1—1—1898—Village Ranni was mort¬ 
gaged by Umrao Ali by way of condi¬ 
tional sale to ono Raja Tasadduq Rasul 
Khan for a term of 12 years. The mort¬ 
gage money, principal and interest was 
repayable by yearly instalments of Ks. 
500. In case of default foreclosure was 
to follow. The repayment of a port 1 on 
of the mortgage-money had the effect o 
the reloase of a proportionate share o 
the mortgaged property. 

22—9—1903—A six annas eight pies 

8 kirants share of the village* w 11 . c 1 ltV 
boon released from the effect of t io pie 
vious mortgage, was again moitgage 
the same mortgagee by Viaji * J - 
wav of conditional sale for a term ol six 

I ?..-12 — 1910 —Wajid Ali mortgaged .1 

nine annas share of the viUago to one 

Natlm Mai. The mortgage »'« » 

possession but the m°> gag" . 

tied to enter in possess,on of the share 

mortgaged if the mortgage , mone> 
not paid within ono year of its date. 

Ol - 9 — 1013 —Wajid Ali made a pos- 

JLy m.rtU> o( •"»<"> 

-Ranni to ono Raggha ? ah. 
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23— 6 —19 13— Similar mortgage was 
made in favour of the same mortgagee. 

19L1 — Early in this year Raja Tasad¬ 
duq Rasul Khan put his two mortgages 
of 4bh January 1898, and 22nd Septem¬ 
ber 1903, in suit. Amongst other.? Rag- 
gha Sah was also a defendant in the two 
^uits. 

JO— 3 —19 L 4—Raja Tasadduq Rasul 
Khan obtained decree for foreclosure in 
■each of his two suits. 

12 —10 —1914—Riggha Sah paid Rs. 
12,697-3-0 to Raja Tasadduq Risul Khan 

in satisfaction of the decrees of 30th 
March 1914. 

15—2 —1915—Wajid Ali mortgaged 
•with possession 407 specified plots (seven 
•annas share) of the village of Rmni to 
lfbikhar Husain, Aijaz Husain, Mah¬ 
mud Husain, Ikram Husain and Mt. 
Khaliqunnisa, defendants 1 to 5. 

20—3 — 1915—lftkhar Husain and his 
cosharers paid Rs. 16,697-3-0 to Riggha 
Sah. This was made up of Rs. 12,697-3-0 
in respect of Rija Tasadduq Rasul Khan’s 
•decrees and Rs. 4,000 in respect of the 
mortgages of 21bh February 19 L3, and 
523rd June 19 L3. 

29—3—1917—Nathu Mai the mort¬ 
gagee under the deed of 17th December 
1910, transferred his rights as such to 
Rim Lai and Riggha Sah. 

10—4—1917 — Rimlal and Riggha Sah 
instituted a suit for the recovery of pos¬ 
session % of the nine annas share of the 
village mortgaged under the deed of 17th 
December 1910. lfbikhar Husain and 
Jiis cosharers objected to a decree for 
possession unless the plaintiffs paid to 
them the mortgage money due under the 
two mortgages of Raja Tasadduq RisGl 
Khan which they had paid oil, as previ¬ 
ously stated, on 26th March 1915. 

12 11 1917—A decree for possession 

-of nine annas share was made in favour 
of Rimlal and Riggha Sah on condition 
that they paid the sum of Rs. 12,697-3-0 
to Iftikhar Husain. 

21 0 ’1918 Wajid Ali sold specified 

plots of land measuring 34 bighas 4 bis- 
was situate in the village to Parbhu, 
Hinga, Raghubar and Mathura, defen¬ 
dants 6 to 9. 

27—7 —19 L9 — Raggha Sah paid the 
said sum of money. 

13—9—1919—Riggha Sah obtained 
possession over the nine annas share of 
the village in pursuance of the decree of 
12bh November 1917. 


13 12—1920— Raggah Sah and Ram- 

lal instituted a suit for foreclosure of 
the entire village under a claim of Rs. 
19,887 on the foot of two mortgages of 
Rija Tasadduq Rasul Khan which they 
had satisfied, as already stated, on 27bh 
June 1919. To that suit all the ten per¬ 
sons now defendants in the present suit 
were impleaded. 

13 4 1923 A decree for foreclosure 

of the ontiro village of Rmni in the suit 
just now mentioned was made in lieu of 
Rs. 16,697-3 0 that is Rs. 12,097-3-0 for 
the mortgages of Raja Tasadduq Rasul 
Khan and Rs. 4,000 for the mortgage of 
Nathu Mai. Wajid Ali, Iftikhar Hus¬ 
sain and his cosharers ; Parbhu and his 
cosharers were given the right to redeem 
successively. Neither Wajid Ali nor 
Iftikhar Hussain did exercise their right 
bo redeem. 

7 — 1 —1924—Parbhu and his cosharers 
sold one plot 388 out of the plots which 
they hid purchased from Wajid Ali, on 
21th June 1918, as already stated, to 
Matadin, Bindra Prasad, Maosukh and 
Gobind Prasad, the plaintiffs in the suit, 
out of which these appalls arise. 

9— 1 —1921—Thq plaintiffs paid Rs. 
19,320-9-5 to Ramlal and Rxggha Sah in 
satisfaction of the decree of 13th April 
1923. 

27—2 —1924—The plaintiffs made an 
application in the Court of the Subordi- 
nate Judge of Sibapur, asking for the 
miking of thc*foreclosure decree of 13th 
April 1923, absolute rn their favour in 
respect of the entire village of Ranni. 

17—5 —1924—Tue Court made the de¬ 
cree prayed for. 

10— 2 —1925—On appeal from the de¬ 
cree of 17th May 1924, by Parbhu and 
his co3harors the late Court of the Judi¬ 
cial Commissioner of Oudh held that the 
plaintiffs could nob get possession over 
the plots of land which they had agreed 
to leave in the possession of Parbhu 
under the sale of 7th January 1926. 
These plots must, therefore, be taken to 
have remained unaffected by the fore¬ 
closure decree of 17bh May 1924. 

7—1—1926—On an appeal .from the 
same decree by Iftikhar Hussain and his 
cosharers and Wajid Ali this Court held 
that the plaintiffs could not got posses¬ 
sion of lands held by Wajid Ali and Ifti- 
kliii Hussain by virtue of the payment 
of the decree for foreclosure in Riggha 
Sahs suit. The precise effect of this 
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decision is a matter in controversy in 
the present case. 

•1—1 —1927—The present suit was 
filed. 

The substance of the plaintiffs’ case is 
that by virtue of the absolute decree of 
foreclosure dated 17th May 1924, passed 
by tho Court of the Subordinate Judge 
of Sitapur they are the owners of the 
nine annas share of the village of Ranni, 
which share was not the subject matter 
of the appeal decided under the judg¬ 
ment of this Court dated 7th January 
192G, and that they have acquired the 
rights of Raja Tasadduq Rasul Khan in 
the decrees for foreclosure which he had 
obtained on 30th March 1914, on the 
foot of the mortgages of 4th January 
1898, and 22nd September 1903, in con¬ 
sequences of the payment of the decree 
dated 13th April 1923. Several defences 
were raised to the plaintiffs’ claim. In 
the end the learned Subordinate Judgo 
has held that the plaintiffs are not the 
owners of the nine annas shave and that 
they are not entitled to the relief for 
foreclosure but that they are entitled to 
a decree for sale in respect of the entire 
village of Ranni with the exception of 
ono plot of land No. 388, and in a certain 
contingency also with the exception of 
33 bighas of land field by tho defendants 
C> to 9, Parbhu and others. From this 
decree the two cross-appeals now being 
decided are preferred. 

Having regard to the points discussed 
at the hearing of* the appeals it is not 
necessary to state all tho pleas taken in 
defence of the plaintiffs’ claim. All 
matters in controversy in tho lower 
Court were either agreed to or aban¬ 
doned at the hearing of tho appeals ox- 
cept such matters as wo shall now pro¬ 
ceed to state and decide in this judg¬ 
ment. 

Tho plaintiff’s appeal was resisted in 
so far as tho relief for a decree for fore¬ 
closure in respect of tho 7-annas share 
was concerned and by Parbhu and 
others in respect of tho 33 bighas of 
land. It was agreed that subject to tho 
last mentioned exception tho plaintiffs 
were entitled to a declaration that they 
were tho owners of tho 9-annas share of 
tho village of Ranni by virtue of tho 
decree of 17th May 1924. 

Tho argument on bohalf of tho plain- 
. tiffs is that by reason of tho payment of 
tho foreclosure decree of 13th April 


1923, which comprised tho money 
due to Raja Tasadduq Rasul Khan 
under his mortgages of 4th January 
1898, and 22nd September 1903, and of 
Nathu Mai under his mortgage of 17bh 
December 1910, the plaintiffs have 
acquired the same rights as were pos¬ 
sessed by tlie said mortgagees under 
their respective mortgages. That right 
was a right of foreclosure which has 
already resulted in the plaintiff’s be¬ 
coming the owners of the 9-annas share 
and the object of the present suit is to 
bring about the same result in respect 
of tho remaining 7-annas share. As 
already stated, no contest was made 
before us in respect of the plaintiffs' 
title as to the 9-annas share but the 
first answer given to their claim in 
relation to 7-annas share is that the 
effect of the payment made by the 
plaintiffs gives them only a charge on 
the 7-annas share of the property under 
S. 95, T. P. Act, 1882, as against Wajid 
Ali and Parbhu and his cosharers and 
the right of foreclosure against Iftikhar 
Hussain and his cosharers and no more 
but that tho enforcement of both the 
claims is barred by 12 years rule of 
limitation under Art. 132, Lim. Act, 
reckoning 12 years from the date of the 
expiry of tho period fixed for re-payment 
in the three mortgages respectively and 
the authority of the decision of their 
Lordships of the Judicial Committee in 
tho case of Muhammad Ibrahim Hussein 
Khan v. Ambiha Pershad Singh UJ. is 


ited. 

As to the first line of argument, ac- 
ording to our judgment the plaintiffs 
re entitled to all the rights which Raja 
'asadduq Rasul Khan and Nathu Mai 

ossessed under their respective out¬ 
ages’against all tho defendan s. 

xtromely doubtful as to t * c . 

ty of S. 95, T. P. Act, 1862, o tho 

resent case. It appears to us „ 
laintiffs are not barely mortgagors 

y reason of tho fact that 10 \ .pd 
urchased a portion of the 1310 1 * 

roperty from a previ° u9 P ur ® • 

larger portion. We are o P . 

lat tho principle down : n 

ordships of the Judicial Committee in 

amorous cases which nrdinfi 

mtly state is applicable an accoid ng 

> that principle 

(rnroi^o^ir^T^H r. c. 406=391. 

V.q fP.O.h 
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titled by right of subrogation to all the 
benefits of the three mortgages which 
they have discharged. In the case of 
Malireddi Ay yareddi v. Adusamilli 
Gopalakrish nayya (2) their Lordships 
-stated the principle in the following 
words: 

“Io is now settled law that where in India 
I there are several mortgages on a property, the 
lowiior of the property subject to the mortgages 
jmay, if he x>ays off an earlier charge, treat 
himself as buying it and stand in the same 
position as his vendor, or to put it in another 
way, ho may keep tho incumbrance alive for 
his bmofit and thus coine in before a later 
mortgagee .... So far, therefore as Pin- 
gala or the respondents can b3 supposed to havo 
brought tho rights of tho second mortgagee at 
tho various times when they paid sums to him, 
so far they are entitled to stand in bis shoes 
and claim priority over tho present appellant, 
who is the third mortgagee." 

Their Lordships proceeded: 

‘‘This could hardly bo disputed by counsel 
for tho appellant, having regard to tho deci¬ 
sions of this Board ; Gohuldas Gopaldas v. 
Puranvial Premsukhdas (3), Dinobundhu 
Shaw Ghowdhrj / v. Jog may a Dasi (4) and 
Mahomed Ibrahim llossein Khan v. Ahibika 
Persliad Singh (l)." 

Again in the case of Mahomed Rahim - 
tulla Uajee v. Esmail Allarakhia (5), 
reported in tho same volume at p. 236 
(of 50 I. A,) t their Lordships say: 

I hey aro further of opinion that the mort¬ 
gagee had an absolute right in the protection 
of his own property to make tho deposit and 
so to prevent his security from becoming 
valueless. To tho extent of tho value of his 
mortgage granted by the plaintitfs in his 
favour ho had acquired their rights, and tho 
mortgage deed expressly authorizes him to 
charge on the mortgaged property any expenses 
which tho mortgageo might be required to 
make for his protection." 

In the case of Ram Charan Lonta v. 
R hay wan Das (6), the facts were that in 
1012 a certain karta of a joint Hindu 
family contracted to sell substantially 
the whole immovable property of tho 
family. Tho purchaser obtained a con¬ 
vey mice under a decree for specific per- 
foiraance in 1917 but tho sons of tho 
karta wore no parties to this decree/ 
J.lie purchaser also obtained possession 
in 1918. Tho purchaser discharged tho 

(2) A. I. K. 1024 P. 0. 3G = 47 Mad 190=51 I. 

A. 140 (P.C.). 

(3) [1884] 10 Cal. 1035=11 I. A. 120=4 Sar. 

543 (P.C.). 

<4) [ 1902j 29 Cal. 154 = 29 I. A. 9=G C.W.N. 

209=8 Sar. 217 (P.C.). 

<5) A. I. R. 1924 P. C. 133=43 Bom. 404=51 

I. A. 23G (P.C.). 

<G) A. 1. It. 192G P. C. G9= 48 All. 443=53 I. 

A. 142 (P.C.). 


debt under a mortgage of 1909. The 
karta’s sons then brought the suit to 
set aside the sale and for recovery of 
the proporty which ultimately went in 
appeal to their Lordships of the Judi¬ 
cial Committee. Tho salo was set aside. 
Lord Blanesburgh in delivering the 

judgment of the Judicial Committee 
said: 

"Accordingly, while thsir Lordships are of 
opinion that tho contract of 3rd September 
1912, was not binding upon tho plaintiffs, they 
think that in tho circumstances it should now 
b3 sot aside only upon tcrm3. One of those terms 
must, the)* think, bo that tli 3 appellants havo 
the full be no fit of the mortgage of 10th July 
1901, as a mortgage carrying compound in¬ 
terest at tho rat 3 of 8 1/4 per cent per annum, 
and that their possession of the property, al¬ 
though unwarranted as purchasers, should’not 
be treated as that of a mortgagee in possession 
with all the burdens of such a possession. It 
is just, as their Lordships think, that mortgage 
should for this purposa be treated as a usu¬ 
fructuary mortgage—and tho possession of tho 
appellants be treated as possession there¬ 
under." 

Tho principle is one of equity and i 3 
compendiously described by the term 
of subrogation.” An illustration of the 
principle will be found in the case of 
.Blackburn Benefit Building Society v. 

C uni iffe , Brooks Sc Co . (7). The decision 
in that ease was allirmed by tho House 
of Lords in Cunliffe Brooks Sc Co. v. 
Blackburn Building Society (8). From 
the judgment of Lord Blackburn in that 
case wo would like to quote the follow¬ 
ing passage: 

"Any person, whether the bankers or any 
0110 else might pay off the creditors and stand 
in the shoes of the creditor who is paid off... 
and either by express or implied bargain pur¬ 
chased the claim of tho person who was paid 
oil. H 3 would not 1)3 entitled to claim as 
lender of tho money ; but ho would bo ontitlod 
to claim as assignee of the creJitor whom he 
had paid cff. The Court of appial, in the pre¬ 
sent case, held that though there was nothing 
that amountod to an assignment to tho bankers 
of the claim of thoso who were paid off by the 
money advanced, yot if it could bj shown that 
such claims were in fact paid off thereby, thero 
was an equity in substance to give them, the 
bankers, tho same henofit as if there had been 
such an assignment. This is an important de¬ 
cision. It seems to l>3 justice ; whothor it is 
technical equity is a question w hich, I think, 
is not now boforo this houso." 

On tho abovo grounds wo aro of opin¬ 
ion that tho plaintitls aro ontitlod to 
tho loiiof of a docroo for foreclosure in 
respect of tho 7-annas share as against 

(7) [1833J 22 Oh. D. Gl=52 L.J. Oh. 92=48 
L T. 33=31 W.R. 99. 

(9) [1895] 9 A. C. 857=54 L. J. Ch. 37G=33 
W. R. 309=52 L. T. 225. 
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nil the defendants provided the relief is 
not barred by limitation. 

We now proceed to consider the plea 
ot limitation. Prima facie the relief 
whether of sale or of foreclosure having 
regard to the fact that more than 12 
years have expired from the date of re¬ 
payment fixed in tlie three mortgages, 
is barred by limitation under Art. 132, 
Dim. Act, and the decision in the case 
of AI a homed Ibrahim If ossein Khan v. 
Amhika Per shad Singh (1) is an autho¬ 
rity for that view. The plea of limita¬ 
tion does not appear to have been raised 
and argued in the Court below in the 
form in which it lias been presented 
before us. Had it been so raised the 
plaintiffs would have been in a position 
to bring forward more ovidence in proof 
of the facts on which they now rely for 
the purpose of saving the suit from the 
bar of limitation. They say that Ram 
Lai and Raggha Sah, who had obtained 
the rights of the mortgagee Raja Tasad¬ 
duq Rasul Khan, by paying off the 
decree ot 30th March 1014, and by pur¬ 
chasing the rights of Nathu Mai on 17th 
December 1010, were put in possession 
of the 9-annas share on 13th September 
1019, in execution of their decree of 
13th April 1917. The receipt of profits 
() f ft portion of the mortgaged property 
by them saves limitation under S. 20, 
Dim. Act v 1 here can be no doubt that 
if Ram Lai and Raggha Sah did enter 
into possession of the 9 annas share 
S. 20 would apply and the suit would 
|be in time. It is nob contended that 
the receipt of rent of a portion of the 
mortgaged property will not have that 
effect though the receipt of rent o! tho 
entire mortgaged property will savo 
imitation. \\ o think that it is immate¬ 
rial what portion of the mortgaged 
property is in the possession of tho 
mortgagee. Whatever portion it is tho 
receipt of rent of that portion will con¬ 
stitute payment of interest with in the 
moaning of that section and will savo 
limitation in respect of a relief directed 
against the entire mortgager! property 
or a portion thereof ; vide, the cases of 
Vithoba Mahipali v. Balhrishna Sakha - 
ram (9) and Damn Char an v. Nimai 
Nandal (10). Ex. 24 is tho warrant for 

f possession to Ram Lai and 
Rftggha Sah over tho 9 annas share of 

(0) A I. K. 1921 Bom. 487=45 Bom! U03.J 
(10) A. I. H. 1022 Cal 114. 


the village of Ranni in execution of 
their decree. Ex. 25 is the bailiffs 
report proving the fact that delivery of 
possession was made to the decree- 
holders on 13th September 1929. 

The other ground, on which limita¬ 
tion is sought to be saved, is that there 
have been several acknowledgments- 
mado within tho meaning of S. 19, Lim. 
Act. To support this ground reference 
is made to the following evidence on 
tho record —-Ex. 2 is the second deed of 


mortgage in favour of Raja Tasadduq 
Rasul Khan dated 22nd September 1903. 
This clearly acknowledges the previous- 
mortgage of the year 1898. Ex. 14 is 
the deed of mortgage, dated 15th Febru¬ 
ary 1915, in favour ol Iftikhar Husain 
and his cosharers. In this deed the 
mortgage of 10th December 1910, in 
favour of Nathu Mai is specifically ac¬ 
knowledged and it is futher stated that 
the money is being borrowed for tho 
purpose of paying off the mortgage 
money of Raggha Sah. ’ The validity 
of the claim of Raggha Sah comprises 
within it the validity of tho claims ol 
Raja Tasadduq Rasul Khan and Nathu 
Mai. Further in the details relating 
to the payment of the mortgage mone\ 
the liability for a re-payment of the 

debts of Raja Tasadduq Rasul Khan is 
clearly stated. Ex. 15 is the applica¬ 
tion which Iftikhar Husain and ins co- 
sharers made under S. 83, Transfer o^ 
Property Act for the purpose of paying 
off tho mortgages in respect of nhi-i 
Raggha Sah had obtained his aeeiec.. 
In describing tho “details ot the nionoy 
due to Raggha Sab” tho payments ma< o 
by Raggha Sah in satisfaction of M)* 
Tasadduq Rasul Khans claims are Staten 


dear words. 

Ve are of opinion that the a c'now 
gmonts mentioned above fully > 

provisions of S. 19, Dim. Act 
r Singh v. Dir Bam (ll). On. ,e5 h 
unds wo hold that the plamti s sm 
rot barred by limitation. 

?he second answer given ° 
intiffs’ case is that tho le V? 
aclosuro is barred * by .res . JU , \ 

1 for this purpose reliance i=» P '-- 
the judgment of this Court c ' 
mary 1920. in so far as the ' 

,vo Of tho village of Rwn. is c °' c0 ” 
We do not think that that ,r> 
ict of tho j udgment of__7tIi 3anuft) _ 
I) [1920J 28 O. C 1 76=7 O. Tj. J. ^ 




1930 Mata Din v. Iftikhar Husain Oudh 183 

1926. lb is agreed that the decree of remaining 9 annas share. Now the 34 


the original Court dated 17bh May 1924, 
was a decree absolute of foreclosure 
in favour of the plaintiffs in respect 
of the entire village of Ranni and it is 
further agreed that that decree remain¬ 
ed unaffected qua the 9 annas share 
by the decision in appeal dated 7th 
January 1926, the reason being that 
the subject matter in appeal was only 
the 7 annas share. Our interpretation 
of the judgment and decree of 7th Janu¬ 
ary 1926, is that in the proceedings, 
out of which the appeal arose, the plain¬ 
tiffs were nob entitled to dispossess 
Wajid Ali, the mortgagor, and his mort¬ 
gagees, Iftikhar Husain and others. 
'The question as to whether bho plain¬ 
tiffs would be entitled to a relief of 
forclosure in a suit properly laid for 
that purpose or nob was neither raised 
for decision nor was it docided. We 
know that the judgments both of the 
Court of lirst instance and of this Court 
wore given in execution proceedings and 
it is nob contended that the remedy of 
an independent suit was nob open to 
the plaintiffs. We note that the reason 
which was adduced in the judgment 
of 7th January 1926, in support of the 
view that jiossession could nob bo 
granted to the plaintiffs against the 
mortgagor and the puisne incumbrancer 
was broadly stated to be that the posi¬ 
tion of the plaintiffs was no better thin 
that of a co-mortgagor. In bho present 
case, however, we find that apart -from 
their position of a co-mortgagor the 
plaintiffs have the equity of subroga¬ 
tion in their favour and it is from the 
finding now arrived at that the relief 
of foreclosure follows. The title, there¬ 
fore, which is now being adjudicated 

was not adjudicated on the previous 
occasion. 

The learned advocate, Mr. K. P. 
Misra, argued the case on behalf of the 
defendants, Parbhu and his cosharers, 
and the substance of his argument was 
that the 33 bighas of land out of 34 
bighas 4 biswas situate in the village 
of Ranni should ho frood from the 
burden of foreclosure and that subject 
to this exception he had no objection 
to a decree foreclosure in respect of the 
7 annas share being granted in favour 
of the plaintiffs. Ho also agreed that 
the plaintiffs were entitled to a declara¬ 
tion as to their ownership in the 


bighas 4 biswas of land was purchased 
by Parbhu and his co-sharers from 
Wajid Ali on 24th June 1918, and on 
7bh January 1924,* they sold 1 bigha 4 
biswas out of the same to the plaintiffs. 
In tiie sale deed of the latter date the 
foreclosure proceedings being taken by 
the plaintiffs in respect of the entire 
village are contemplated hub provision 
is clearly made for the exemption of 
3 3 bighas of land from the effect of 
the foreclosure and of the possession 
following the foreclosure. This being 
so wo are of opinion that the plaintiffs 
are not entitled to a decree in respect 
of the 33 bighas of land. 

We now come to the cross-appeal 
filed by the defondants, Iftikhar Husain 
and others. There are three -grounds 
in the memorandum of appeal. The 
first ground is covered by our judgment 
just now concluded. The other two 
grounds relate to apportionment of the 
liability on the basis of rateable dis¬ 
tribution. These grounds were not 
contested by bho learned advocate for 
tiie plaintiffs and we, therefore, propose 
to grant the relief covered by those 
grounds. The situation is as below. 
The total amount of money paid by 
the plaintiffs on 9th January 1926 , is 
Rs. 19,320-9-o. The proportion of con¬ 
tribution for which several items of 
the mortgaged property are liable is as 
follows : 

L. Plot 388 (l high 4 biswas) owned 
by the plaintiffs under the sale deed of 
7th January 1924 Rs. 35-2-9. 33 highs of 
land owed by Parbhu and others which 
are exempted from foreclosure Rupees 
905-3-3. 9 annas share of the village of 
Hinni, for which share the plaintiffs are 
hereby being declared to he the owners 
Rs. 10,867-13-3. The remaining 7 annas 
share which is still held by Wajid Ali 
and out of which 348 highs odd is held 
by Iftikhar Husain and his cosharers 
in the right of mortgagees Rs. 7,452-6-11. 

The result is bint we allow both the 
appeals, sot aside the decroo of the 
lower Court and in lieu thereof pass the 
following docroe : 

l. It is declared that the plaintiffs 
are the owners of the 9 annas share of 
village ol Ranni, pargana Muhamuda- 
bad, tahsil Sidhauli, District Sitapur. 

~ J • deciee for loroclosure in respect 
of the remaining 7 annas share of the 
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said village with the exception of 33 
highas of land already mentioned is 
passed in lieu of Rs 7,452-6-11 payable 
first by Wajid Ali within six months of 
tho date of the decree and in default by 
Iftikhar Husain, Ejaz Ilusain, I\ Tab mud 
llu sain, Ik ram Husain, Mb. Ivhaliqun- 
nisa within tho next following six 
montlis. A decree in terms of O. 31, 
R. 2, Civil P. C. shall be prepared. 

As to costs we think tho proper order 
would be to direct that the parties 
shall bear their own costs in this Court. 
As the costs in the lower Court the 
plaintiffs shall be entitled to their full 
costs against all tho defondants except 
Parbhu, Hinga, Raghubarand Mathura 
(defendants (I to 9), who will be entitled 
to their costs from tho plaintiffs in 
proportion to tho value of the 33 bighas 
in respect of which the plaintiffs’ suit 
has been dismissed. 

R.M./R.K _ Appeal allowed. 

* A. I. R. 1930 Oudh 184 (1) » 

Wazir Hasan, J. 

Bal Blian Partab Singh and others — 
Plaintiffs—Appellants. 

v. 

ha jab and others —Defendants—Res¬ 
pondents. 

Secoud Appeal No. 412 of 1928, De¬ 
cided on 19th April 1929. 

V Limitation Act, S. 5 — Memorandum of 
appeal filed in time— Decree and judg- 
ment filed two days after expiry of limita¬ 
tion—Time could be extended. 

Memorandum of appeal was filed in time 
'Mthout tho judgment and decree of tho lowor 

ourt. Two days after expiry of limitation tho 

cc icq and judgment of the lower Court was 
filed. 

If fid: that tho case was a fit case for exten¬ 
sion of period under S. 5. [P 184 C 1] 

A'. P. Misra //. for N. Misra — for Ap¬ 
pellants. 

H usa * n —lor Respondents. 

Order. Tho plaintiff is tho appellant 
before me and so ho was in the Court 
below; but bis appeal in that Court 
was dismissed on the preliminary ground 
that it was barred by limitation. Apart 
from tho circumtancos in which tho 
copies of tho judgment and tho decree 
,of tho Court of first in 3 tanco woro filed 
in the appellate Court two days after 
tho expiry of tho poriod of limitation 
though tho memorandum of appeal 
without those copies was filed in timo 
1 think this is a fit caso in which an ex¬ 
tension of timo under S. 5, Limitation 

Act should havo boon granted to tho 


appellant. To obtain such an extension 
tho appellant made an application to 
the lower apppellate Court but that 
Court refused to grant the extension 
prayed for. I am not satisfied that 
the reasons for refusal are valid. In 
ray opinion this was a fit caso for an 
order of extension and I accordingly 
make tho requisite order. 

The result is that the appeal is al¬ 
lowed, the decree under appeal is set 
aside and the case is sent back to the 
lower appellate Court to be decided ac¬ 
cording to law under O. 41 R. 23, Civil 
P. C. The parties will bear their own 
costs in this Court; other costs will abide 
the event. 

v.b./r.K. Appeal allowed. 

A. I. R. 1930 Oudh 184 (2) 


Misra and Raza, »TJ. 

Khushwaqt Ttai Defendant Ap- 
>ellant. 

Tandan — Plain- 


v. 


Jagannath Prasad 

iff—Respondent. 

First Appeal No. 63 of 1928, Decided 
n 25th Jauuary 1929. 

(a) Hindu Law—Joint family — Presump* 
ion becomes weaker in proportion to re- 
loteness from common ancestor. 

The presumption of jointnoss between parties 
no of whom was five degrees removed from 
lie common ancestor whereas tho other was 
jmoved by four degrees would be very weak 
ideed. 10 R. II. C. R. 444 and A I. R. 1929 
>. C. 8, Rfl. on. t CP 137 G JJ 

(b) Hindu Law —Joint family— Separation 

-Essentials of—Division of interests and 
ot of property is necessary. fc 

In order to constitute separation 1 f 

ocessary that there should be any Potion 
ho property by metes and bounds. * e 

ocessarv to establish separation , 

ni8t bo a division of interests and not ot 

rop.’rty itself. 11 M. I. £ C2,P 183 Cl] 

(c) Hindu Law—Succession Daughter-in- 

aw is not heir. f i,a r 

Daughter-in-law is no heir oitbo T.R. 

ithor-in-law or to hor mothor-in* • A/q* jj 

027 Oudh 210, Foil . ioin t 

(d) Hindu Law— Joint family N 3 

amily of two females. ioint 

Under tho Hindu Law there can bo > 3 ^ 

amily consisting of two females. an j ie j r 

appeu is that a female can succeed J89 c jj 

(e) Possessory title-Not ripc^d by a 
erse possession cannot preva.l aga.nst 


"decree cannot bo given on the ground^* 
tossory titlo against a ru ° i a6j O wnor* 

I, a titlo has ripened .<n‘o complete o 
by adverse possession oxtonding ^ Q ^ 

12 voars. 
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(f) Transfer of Property Act, S. 41 —Trans¬ 
feree from Hindu widow cannot plead S. 41 
against reversioner. 

A Hindu femilo cannot succeed to any pro¬ 
perty except in the capacity of a widow or a 
daughter or a mother and in all such cases sho 
possesses only a life esfcite. A transferee from 
a Hindu widow cannot therefore be permitted 
to plead against the roverioner tho bar of S. 41. 
A. /. ft. 1925 All . 7 )‘ [Ul. on. 

[P 191 C 1; P 19 2 G 1] 

(g) U. P. Land Revenue Act (3 of 1301), 
S. 40 —Mutation in favour of widow of 
last male holder directing husband's rever¬ 
sioners to seek redress in civil Court — 
Widow does not become ostensible owner 
within Transfer of Property Act. S, 41. 

Where mutation entry in respect of a grovo 
is made exclusively in favour of the widow of 
the last holder, and her husband’s reversio¬ 
ners directed to go to the civil Court, it cannot 
be held that mutation of namss was effected in 
favour of the widow with the consent of tho 
revor6ioner and the widow cannot be treated 
as ostensible owner holding with the consent of 
the reversioners. [P 191 G 1] 

John Jackson , Suraj Narain Dikshit , 
KJanga Prasad Bajpai and Balbhadar 
Prasad Shukla —for Appellant. 

Bisheshuar Nat'i Srivastava, Bha- 
ivatii S'lanker and Mohan Lai — for 
Respondent. 

Judgment. —This is an appeal aris¬ 
ing out of a suit for possession of a 
grovo situate in Lakhimpur, Ditsrict 
Kheri together with two houses aud 
certain quarters for servants situate in 
the said grove. Tho grove stands on a 
large area of land measuring 43 bighas 
5 biswas kham, and is situate in the 
heart of the town. Tho suit for posses¬ 
sion of tho said grovo has been brought 
by one Babu Jagannath Prasad, a resi¬ 
dent of tho city of Lucknow as a trans¬ 
feree from a lady named Mb. Rajesh- 
wari Debi, tho widow of Babu Jugul 
Ivishore, son of Babu Bansi Lai Singh, 
deceased, also residing in the same city 
of Lucknow. Tho allegations on which 
the plaintiff-respondent brought his suit 
wore that the grovo in suit was tho 
property of one Babu Bansi Lai Singh, 
who originally practised in Lakhimpur, 
District Kheri, hut subsequently shifted 
to Lucknow in or about tho year 1887. 
Babu Bansi Lai Singh died on 26th 
duly 1908, and his widow Mt. Anarkalu 
Debi came into possession of tho said 
grovo after tho death of her husband. 
Babu Bansi Lai Singh had a son Babu 
Bugul Kishore, who predeceased him 
leaving Mt. Rajeshwari Debi as his 
widow. It was alleged by tho plaintiff 
that tho two widows, namely, those of 


Babu Bansi Lai Singh and of his son 
Babu Jugul Kishore lived together and 
were in joint possession of tho property 
and that after the death of the widow 
of Babu Bansi Lai Singh on 25th Sep¬ 
tember 1913, her daughter-in-law Mt. 
Rajeshwari Debi came into possession 
of the property, became the absolute 
owner thereof, and got mutation effec¬ 
ted in her name in respect of the said 
grovo on 23rd January 1922. Mt. Raj¬ 
eshwari Debi was alleged to have 
transferred the grovo to the plaintiff 
respondent by a sale-deed dated 13th 
October 192). It was further alleged 
that when Babu Bansi Lai Singh shif¬ 
ted from Lakhimpur to Lucknow, he 
loft tho said grove in charge of one 
Babu Sheo Bakhsh Rai, pleader of La¬ 
khimpur, who died in May 1906. After 
his death his widow Mt. Man Kuar, 
defendant,1 in the present suit, remained 
in possession of the grove as a care 
taker, and was in such possession on 
the date of tho aforesaid sale. Soon 
after the execution of tho sale deed a 
dispute seems to have arisen for tho 
possession of tho grovo and the parties 
took the matter to tho criminal Court. 
On 4th March 1924, tho Magistrate up¬ 
held tho possession of Mt. Man Kuar 
and declared her as entitled to remain 
in possession of the said grovo till ejec¬ 
ted in due course of law. Babu Khush 
Waqt Rai, son of Babu Sheo Bakhat 
Rai, is tho principal defendant in the 
case, Mb. Man Kuar being his mother, 
and he was impleaded as defendant 2. 
The present suit for possession of the 
grove was instituted on 28bh February 
3.927. 

The defence raised by Babu Khush 
Waqt Ru is to the effect that the grove 
in suit bad been orally gifted by Babu 
Bansi Lai Singh to his father Babu 
Sheo Bakhsh Rai, when tho former 
shifted himself to Lucknow, that since 
that time his father and his mother had 
remained in possession of the said grovo 
as owners. Ho denied that Babu Bansi 
Lai Singh was its owner at tho timo 
of his death or that liis widow and his 
daughter-in-law Mt. Rajeshwari Debi 
over became owners thereof. Ho also 
denied that they over romainod in pos¬ 
session of tho grovo in suit. It was also 
contended by him that oven if Babu 
Bansi Lai Singh ho considered to be tho 
owner of tho grovo at the timo of his 
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deal . 1 , the title to the property in the 
sahl grove had, after the death of his 
widow Mt. Anarkali, passed to one Bahu 
Bisliu Nath 1 rasad Singh, who was re¬ 
lated io Babu 13ansi Ijal Singh as his 
nephew and was his next heir. A 
pedigree was tiled to show the relation¬ 
ship between the two. It shows that 
the great grandfather of Bahu Bishu 
Nath Prasad and the grandfather of 
Bahu Bin si Lai Singh were own bro¬ 
thers. A sale deed dated 1st March 
1924, obtained from the said Bahu Bi¬ 
shunath 1 rasad Singh by defendant 1 
in the name of one M. Jagannath a 
clei k of Pandit Suraj Narain, a pleader 
pi aetising at Lakhimpur, was set up in 
defence. It was further contended that 
Bahu Sheo Bakhsh Rai had spent a 
large sum of IN. 2,029-3-3 in building a 
kothi and the servants quarters in the 
c? a id gio\e and that the defendant had 
also^ sunk a well at the expense of 

Rs. 600. Lastly it was contended that 
the suit was barred by time. 

In io ply it was urged on the plain- 
till’s side that even if Mt. Ra josh war i 
Debi, the daughter-in-law of the late 
l>al>u Bansi Lai Singh, be considered to 
have no title to the property, she had 
acquired title by adverse possession of 
the grove since after the death of her 
father-in-law and that she was com¬ 
petent to pass title in respect of the 
said grove in suit to the plaintiff ros- 
pondont. It is said that Bahu Bansi 
a Singh and Bahu Bishunath Prasad 
Singh constituted members of a joint 

indu family there having been no 
partition effected between them and 
after the death of Bahu Bansi Lai 
^ingh, his widow and after hordeath his 
c aug itei-in-law must be deemed in the 
eyes of law to he in adverse possession 
thereof. It was further alleged that 
Mu. Rajeshwari Debi could in any case 
he doomed to possess in her a posses¬ 
sory title in respect of the grove, which 
sho was competent to transfer to the 
plaintiff-respondent, and thus she was 
entitled to preference against the de¬ 
fendants, \n ho hail no title to the pro¬ 
perty whatever. The benami character 
of the sale deed dated 1st March 1921, 
in favour of defendant I was denied 
lastly it was urged that since the muta¬ 
tion of names had been effected in ros- 

bh , e grovo in suifc in favour of 
Mt. Kajeshwan Debi and her name was 
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entered in the khewat, she should be 
deemed to bo an ostensible owner of the 
gio\o in suit and that the defendants 
could not he allowed to challenge the 
title of the plaintiff-respondent. % 

N would thus appear from the plead¬ 
ings that the main points for trial in the 
case were : 

First ///, whether Babu Bansi Lai 
^ingh had made an oral gift of the grove 

in suit in favour of Babu Sheo Baksli 
R li. 

Secondly, whether Babu Bansi Lai 
Singh and Bishunath Prasad Singh con¬ 
stituted a joint family at the time of the 
death of the former and was the grove in 
suit the property of the joint family at 
the time of the former’s death or was it 
separate and self-acquired property in 
Babu Bansi Lai Singh ? 

Thirdly 9 to whom did the title in 
grove in suit pass after the death o! 
Babu Bansi Lai Singh and after that of 
his widow ? 

Fourthly , could the possession cf Babu 
Bansi Lai Singh’s widow and after her 
death that of her daughter-in-law be 
tieated adverse and did it confer title on 
any one of them ? 

Fifthly, was the sale deed dated Lt 
March 1924, benami for defendant 2 

Sixthly , could the plaintiff -respondent 

got a decree on the basis of possessory 
title of Mt. Rajeshwari Debi if estab¬ 
lished ? 

Seventhly , could the plaintiff -respon¬ 
dent he considered to be a bona 
transferee for value from an ostensible 

owner ? , * . 

Eiyhthly , was defendant 2 entitled 

to any compensation in case tho^ k 11 n " 
tiff be found entitled to a decree . 

The learned Subordinate Judge °l 
Kheri. who tried the case, found ia 
the alleged oral gift by Bvbu Bansi L,ai 
Singh in respect of the grove in mii 
not been proved, that Babu Bansi n 
Singh and Babu Bishunath Prasad ‘ 1 

constituted a joint Hindu faruil> a 10 
time of former’s death and that the i - 
to the property in suit at that 
-ted in Babu * Bishunath Prasad Mn - h ; 
who was the surviving member ol c ^ 
family, that although the title ot * 
grove in suifc passed to Bahu 13 ’'l! 1 ' 1 ' 
Prasad Singh after the death o ^ 

Bansi Lai Singh, yet he never obtained 
possession and that the lattei » '' 1 
and daughter-in-law remained in ac \ 


1930 IKiiushwaqt v. Jagankath Prasad Oudh 187 


possession of the property whoso title 
had become perfect by such possession ; 
and that the plaintiff had by his pur¬ 
chase acquired good title to the grove in 
suit and was entitled to a decree. As to 
the sale deed dated 1st March 1924, the 
finding of the learned Subordinate Judge 
was to the effect that the benami cha¬ 
racter of that deed had not been estab¬ 
lished. He also found that Mb. Rajesh- 
wari Debi was an ostensible owner and 
the plaintiff-respondent’s title as a bona 
lide transferee for value from her was 
protected under S. 11, T. P. Act, 4 of 
1882. Lastly he decided that the 
building and the well standing on 
the grovo in suit had been construc¬ 
ted by the father of defendant 2 and 
himself respectively, and that he was 
therefore, entitled to compensation. In 
result ho passed a decree on 26th Janu¬ 
ary 1928, in favour of the plaintiff in 
respect of the grove in suit as well as 
the building and the well situate there¬ 
upon, but allowed defendant 2 compen¬ 
sation to the extent of Rs. 1,500. 

It is against this decree that defen¬ 
dant 2 has appealed to this Court. The 
plaintiff has filed cross-objections in res¬ 
pect of the compensation that has been 
awarded against him to defendant 2. 
In appeal, therefore, all the conten¬ 
tions which were raised on either side 
have been revived and the whole case 
has been argued before us at length on 
either side. (After confirming the lind¬ 
ing on first point, the judgment pro¬ 
ceeded.) 

Seconi point .—Whether Babu Bansi 
Lai Singh and Babu Bishunath Prasad 
Singh constituted a joint Hindu family 
at the time of the deatli of the former 
and was the grovo in suit the property 
of the joint family at the time of the 
former’s deatli or was it separate and 
self-acquired property of Babu Bansi 
Lai Singh ? 

On tho quostion whether Babu Bansi 
Lai Singh constituted on the date of his 
death a joint Hindu family with his cou¬ 
sin Babu Bishunath Prasad Singh we 
regret wo cannot agree with tho finding 
arrived at by the learned Subordinate 
Judge. Though under tho Hindu Law 
persons closely related are unless shown 
to the contrary, presumod to ho joint, 
yet it appears to us that in tho present 
case looking to tho relationship between 
Babu Bansi Lai Singh and Babu Bishu¬ 


nath Prasad Singh tlie presumption is a 
very weak one, and has been sufficiently 
rebutted by the evidence produced in 
tho case. 

Mr. Mayne in his well known work 
of Hindu Law (9bh Kdn.) has given 
on p. 343 quotation from the judg¬ 
ment of their Lordships of tho Bom¬ 
bay High Court, reported in Moro Visit* 
vanath v. Ganesh Vi that (1), to the 
effect that the strength of tho presump¬ 
tion necessarilj T varies in every case and 
that tho presumption of union is strong¬ 
er in tiie case of brothers than in the 
case of cousins and the .farther you go 
from tho founder of tho family, the pre¬ 
sumption becomes weaker and weaker. 
This principle lias very recently been 
confirmed by their Lordships Dt tho 
Privy Council in Yellappa Ramappa 
Nail fc v. Tippanna (2). We have already 
stated in the earlier portion of our judg¬ 
ment where we recited the pleadings 
that Babu Bishunath Prasad Singli wJis 
live degrees removed from tho common 
ancestor, where as Babu Bansi Lai Singh 
was removed by four degrees. Tho pro 
sumption in such a case would in our; 
opinion bo very weak indeed. It is also, 
clear from the evidence that for a long 
time prior to his death Babu Bansi Lai 
Singh was living either at Lakhimpur 
or at Lucknow whereas Babu Bishunath 
Prasad Singh had been living at Bena¬ 
res. Babu Bishunath Prasad Singh was 
in this case examined as a witness on 
commission by defendant 2 and his evi¬ 
dence begins on P. R. 40. He proved 
the pedigree set up in the written state¬ 
ment of defendant 2. 11o clearly stated 

on P. R. 4L that Babu Bansi Lai Singh 
died as a separated Hindu and that ho 
was nob joint with him. In cross-exa¬ 
mination he, however, stated that tho 
property at Balia and Benares was still 
joint and so was the money-lending busi¬ 
ness carried on in Balia. Reliance was 
placed on this statement hut so far as 
we have been able to gather from it tho 
witness only implied by his statement 
that so far there had been no partition 
of the property by motes and bounds. It 
is now amply sdttled by authorities that 
in order to constitute separation it is not 
necessary that there should be any par¬ 
tition of tho property by motes and 

(l) 10 15. II. C. R. ill. 

(2l A. I. R. 1029 l\ C. 33 Born. 213 = 30 
I. A. 13 (P.C.). 
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bounds. \\ hat is necessary to ostablish 
separation is that there mnst be a divi¬ 
sion of interests and not of tho property 
itself. This rule of law was for the first 
time laid down by their Lordships of 
* he Privy Council in Appovicr v. Iicimn 
Subba Aij/ar (3) and has been repeated¬ 
ly confirmed in several cases by the 
Piivy Council itself and it is not neces¬ 
sary to refer to them. In our opinion, 
therefore, the evidence of I3abu Bishu- 
nath Prasad Singh on this point which 
has not at all been shaken in cross-exa¬ 
mination, must stand. 

Mt. Rajeshwari Dehi was also exami¬ 
ned on commission in this case and sho 
has also given clear evidence on this 
point. On P. R. IG she stated that all 
the property belonging to Babu Bansi 
-jiI Singh at Kheri was his self-acquired 
property, that there was no sharer in 
the property acquired by him and that 
Babu Bishunath Prasad Singh and his 
fat he i Anant Ram used to livo separate¬ 
ly fiom Babu Bansi Lai Singh. She 
fin the 1 stated that so far as moss, resi¬ 
dence and the estate were concerned, 
her father in-law, Babu Bansi Lai Singli 
and Babu Bishunath Prasad Singh were 
separate. She is tho very lady who has 
transferred tho grove to the plaintitf- 
lcspondent and there is no reason why 

she should speak an untruth on this 
poi nt. 

- Wo are, therefore, entirely satisfied in 
our mind that Babu Bansi Lai Singh did 
not constitute a member of a joint 
family with his cousin Babu Bishunath 
1 rasad Singh and that ho was living as 
a separated Hindu at the time of his 
death. Our conclusion receives a great 
support from tho will executed by Babu 
Bansi Lai Singh on 11th Juno 1903, prior 
to his death. It is Ex. B-24 and will ho 
found printed on P. R. U Q f part 3. Tho 
tenor of that document loaves no doubt 
in our mind that Babu Bansi Lai Singh 
tieated himself as a separated Hindu 
and as the owner of Lis entire property 
including that situate in District of 
Balia. Babu Bishunath Prasad Singh, 
who was tho only person who could 
challenge the validity ‘of this will has 
throughout acted upon it as a valid 
'documont. His conduct is, therefore, 
material to show that tho caso, set up 

ill!?!-- 1 n b is evidenc e, namolv that 
(3 ’ 
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Babu Bansi Lai Singh was separate from 
him at tho time of his death, was a true 
one. Wo, therefore, hold that on the 

ideuce on the record it is clearly es¬ 
tablished that Babu Bansi Lai Singh 
was at the timo of his death a separate 
member of the family. 

Apart from this it is clear from the 
evidence of Mt. Rajeshwar Dabi her¬ 
self that the grove was planted by Babu 
Bansi Lai Singh on land which he recei¬ 
ved in sukrana from Raja Sahib of Oel 
who was his client and for whom ho 
had won a case (vide P. R. 15). This 
story is supported by Babu Bishunath 
Prasad Singh also (vide his evidence on 
P. R. 41). In view of this evidence the 
property would bo the self-acquired pro¬ 
perty of Babu Ban3i Lai Singh, even 
though he may have been living jointly 
at the time of his death with his cousin, 
Babu Bashunath Prasad Singh. 

Third point. —To whom did tho title 
in grove in suit pass after the death of 
Babu Bansi Lai Singh after that of his 
widow ? 

As a result of our findings on points 1 
and 2 it is clear that tho title to the 
grove in suit passed on to Mt. Anarkali 
Dehi on the death of her husband Babu 
Bansi Lai Singh. It is also equally clear 
that afbor tho death of Mt. Anarkali in 
September I9L3, the title passed to Babu 
Bishunath Prasad Singh who was at 
the time according to the pedigree pro¬ 
ved in the case tho nearest heir of Babu 
Bansi Lai Singh. That ho was the near¬ 
est heir lias not been contested in argu¬ 
ments by the learned advocate for tho 

plaintiff-respondent. 

Fourth point. —Could tho possession 
of Baliu Bansi Lai Singh’s widow and 
after her death of her daughter-in-law 
be treated as^adverse and did it oonfci 

title on any one of them ? 

Wo havo already found that Babu 
Bansi Lai Singh was aseparato meniboi 
of a Hindu family at tho time of his 
death and that ho was not in any ' va Y 
joint with Babu Bishunath Prasad 
Singh. The widow of Babu Bansi La 
Singh would, therefore, be entitled in 
law to possession of tho grove in sui 
for her lifetime, and that her possession 
could not bo considered to bo adveise to 
tho reversioner Babu Bishunath Piasac 
Singh, since ho could not he entitled to 
tho possession of tho property till io 

was dead. 
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As to the possession of the daughter- 
in-law the matter, however, stands on 
a different position. It is a settled rule 
of Hindu Law that daughter-in-law is 
no heir either to her father-in-law or to 
her mother-in-law. If any authority 
were required we would merely refer to 
a decision of one of us in the Bhinga 
case reported in Krishna Kumari Devi 
v. Rajendra Bahadur Singh (4). We 
are surprised to find the learned Sub¬ 
ordinate Judge enunciating a proposi¬ 
tion, which cannot be maintained and 
which the learned advocate for res¬ 
pondent did not think proper to sup¬ 
port. It was to the effect that Mt. 
Anarkali Dabi, the widow of Babu 
Baasi Lil Singh and Mt. Rajeshwari 
Debi, the daughter-in-law of Babu Lai 
Singh lived together and constituted a 
joint family. It is sufficient for us 
to point out that under the Hindu Law 
there can be no joint family consist¬ 
ing of two females. All that can hap¬ 
pen is that a female can succeed as an 
heir in certain cases. If Mt. Rajeshwari 
Debi, therefore, be hold to have remain¬ 
ed in possession for 12 years after the 
death of the widow of Babu Bansi Lai 
Singh, she would no doubt in such a case 
acquiro title by adverse possession. The 
facts of the case, however, show clearly 
that she, even if previously in possession 
ceased to be in possession of the grove 
on 4th March 1924, when the Magistrate 
ordered that the possession of the de¬ 
fendants over the grove was to be main¬ 
tained. Counting from the date of the 
death of the widow of Babu Bansi Lai 
Singh which occurred on 23rd Septem¬ 
ber 1913, up to the date of the said order 
she could not be held to have remained 
in possession for 12 years and thus per¬ 
fected her titlo by adverse possession. 
It would also be clear from the same 
fact that during all this time the titlo 
in the property vested in Babu Bishu- 
nath Prasad Singh, who became the 
owner of the property on the doath of 
the widow of Babu Bansi Lai Singh. 
On 1st March 1924 the date when the 
sale-deed was executed in respect of the 
grove in suit in favour of M. Jagannath, 
his titlo had not become extinguished 
and the vendee would by virtue of such 
a sale acquiro a valid and good titlo to 
the property. 

\Ve , therefore , hold that the possession 

U) A. I. U. 1027 Oudli 240=2 Luck. 13. 
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of the widow of Babu Ban3i Lai Singh 
was merely that of a Hindu widow and 
that of his daughter-in-law was without 
any title and'therefore adverse but it was 
not for a sufficiently long time as to con¬ 
fer any title upon her by adverse posses¬ 
sion. We also hold that after the death 
of the widow of Babu Bansi Lil Singh 
the title vested in Babu Bishunath Pra¬ 
sad Singh and it passed to the vendee 
under deed dated 1st March 1921. 

Fifth point .—Was the sale-deed dated 
1st March 1924, benami for defendant 1? 

(Their Lordships considered the evi¬ 
dence and concluded by observing to 
the effect that it was satisfactorily pro¬ 
ved that the consideration of the sale- 
do ed was paid by the appellant Khush 
Waqt Rai after borrowing it from the 
gentleman, and proceeded.) There is, 
therefore, loft no room for doubt that 
the sale-deed dated [1st March 1924 (Ex. 
B- 4) is really benami in the name of 
M. Jagannath for defendant 2 and we 
hold accordingly. 

Sixth point. — Could the plaintiff- 
respondent get a decree on the basis of 
possessory title of Mt. Rajeshwari Debi, 
if established? Onthe point,of possessory 
title we may state the position stands 
thus. Mt. Rajeshwari Djbi who had 
transferred the property in favour of the 
plaintiff-respondent was herself exa¬ 
mined as a witness on behalf of the 
plaintiff in this case. Her evidence will 
be found to be printed on P. R. 15 and 
subsequent pages. She stated clearly in 
her evidence that the grovo camo into 
her possession after the doatli of her 
mother-in-law, and that after her doath 
she went only twice to Lakhimpur to 
see the grove. During these two visits 
she said she had brought certain fruits 
from the said grove. She had been pre¬ 
viously examined in the mutation case 
and her statement was filed in this case 
which is marked as Ex. B 2 printed on 
P. R. 25 of part 3. In that statement 
she clearly admitted that she had not 
received any fruits of the grovo for the 
last three or four years. This state¬ 
ment of hers was recorded on 23rd Octo¬ 
ber 192L. It is, therefore, clear that 
aftor Octobor 1917, sho did not receive 
any produce of the grove. Her mother- 
in-law died in September 1913. It is, 
therefore, clear that sho was in posses¬ 
sion of the grovo at the most only for 
four years, and that for over nine years. 
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I>i .• « * i) the In inging of tl to su i t. s!in had 
111jt hro m in possession of tho i^rovo at 
all. Wo aro also unable to hold on tho 
shvti^h of her obtaining finite of tlm 
grove on two occasions only that she 
hid possessory titlo in inspect * !ioro;if. 

I t is a l m i f tnd that she did not 1 i vo p»n - 
manontly at Likhimpur fm anv pen *1 
ot time and that tho ^lovf continue I to 
In' in actual possession ol Ml. Mm Kuar 
t he mothoi ol defend in! 2 who v. as a 
minor at tho time. If h quite possible 
that she might hive given ji few fruits 
jis the piodueo of the grove to Mr. Kije- 
shwiiri I >ehi \A linn sl»r went to Likhim- 
pu r ho ' uiso she happened to ho cl uigh- 
t e. r in law ol B.ihu H uoi Lil Singh. It 
l s nob estahlishol that Mt. Man Kuir 
defend mt I give a portion of the pro¬ 
duce o I In* grove to Mt. R ijeshwari I 'obi 
m lec'ognition of her title to it. There 
c an lie no douht that- in law she had no 
titlo whatever, and before attributing 
her receipt of tho produce to a title in 
her we must ho satisfied on the point 
\v i th clear evidence to that eft oct. We 
have no such ovidenco on the record, 
and in the absence of such evidence we 
are unable to hold that this is sufficient 
to establish her possessory titlo. W r e 
i*re, therefore, ol opinion that the pliin- 
tiff cannot succeed on the strength o! 
possessory title. 

W’e might also mention that in view 
of our finding on tho question of the be- 
nami character of tho sale deed it must 
he held that defendant 2 i< the owner of 
the grove and it is a settled principle of 
law that a decree cannot he given on tho 
ground of possessory title against a true 
owner unless such a title lias ripened i tv - 
to complete ownership by adverse posses¬ 
sion extending for more than 12 years. 

Srventh point.— Could the plaintiff-res¬ 
pondent, ho considered to he a bona tide 
transferee for value from an ostensible 
owner? The learned Subordinate Judge 
has given a finding on this point in favour 
of the plaintiff-respondent. After a con¬ 
sideration of all the facts ot tho c\so we 
however, do not find ourselves in a posi¬ 
tion to agree with his finding on this 
point. In this connexion the learned 
advocate for the plaint iff-respondent 
principally relied upon fix. 1* which is 
an application filed on behalf o Bilu 
Bishunath Prasad Singh during the 
course of mutation proceedings on LGth 
December lff.20. In that application lie 
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tefeirod to the mutation cane which was 
then pooling in the revenue Court bet¬ 
ween Bibu ivhush Waqt Ilai, defendant 
2 m l Mt. Uijcshwnri Dobi, tho.daughtoi■- 
m-law of Babu Ban si hi) Singh and 
< h' irly stated that lie was tho nephew and 
* lu* next reversioner of Babu Bans! Lai 
Singh and was us such ontitlod that hi* 
name should he entered in tho Oovorn- 
imoit papers along with that of Ri]ohIi- 
w vri Dobi. A greas deal of reliance was 
placed upon the request of Babu Bishu- 
nvtli Prasad Singh contained in tli ih ap¬ 
plication to the effect that mutation in 
Ins name was to ho made but jointly 
with K ijeshwari Debi. The argument 
advanced was to tho effect that if in 
such circumstances the name of Rijosh- 
wari Debi was entered in the papers it 
must ho held that it was done with his 
express consent and that Mt. R ijesh¬ 
wari Dobi must he considered to ho tno 
ostensible owner of tho property in suit. 

It was pointed out on behalf of tho de- 
fondant-appellant that this p>sition had 
subsequently boon retracted by Bibu 
Bishunath Prasad Singh and his evidence 
was referred to in proof of this position. 
Babu Bishunath Prasad Singh stated in 

his cross-examination: (vide 1\ R* 4<) 

that the application referred t ) above, 
namely Bx. 18 had been filed by Ins 
mukhtar and tho request entered therein 
that this name should he entered in the 
(Government paper along with that of 
Rijeshwari Dobi had been made by him 
without his instructions. He deposed 
further that when he came to know of 
this application lie got it amended to the 
effect that his name alone should be en¬ 
tered. Unfortunately this application 
is noton the record which if produce 
would have gone a great way to su 9 “ ftn 

tiate his statement. We have however, 
on tho record an order passed . b> 
Commissioner of Lucknow Division in 
tho appeal brought by Babu Bishuna i 
Prasad Singh. It is a document til el r>> 
the plaintiff himself and is no ark e * 
fix. o (vide P. R. 3’> of p*rt 3). IM 

healing shows that it was an o*. ® 
passed In rc. Bishunath Prasad v. Rap 
?ran Debt , in a claim for mutation 
names in respect of land situate in . 
Ugo IUiapu. Targina an 1 K ^ 

it is admitted by the parties 
order was passed in connexion with w 
mutation proceedings rela.mg o 

giovo. The order definitely sho 
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nature of those mutation proceedings. 

It shows that the entry was made ex¬ 
clusively in favour of Mt. Rajeshwari 
jDebi and that Babu Bishunath Piasad 
Singh was directed go to the civil Courts. 
Under these circumstances it is futile to 
urge that the mutation of names was 
{effected in favor of Mb. Rajeshwari Debi 
with the consent of Babu Bishunath 
Prasad Singh. It is impossible for us to 
treat her as an ostensible owner with 
the consont of Babu Bishunath Prasad 
Singh. Section 4 L, T.P. Act, (4 of L882) 
run3 as follows: 

'.'Where, with the consent, express or implie l, 
of the persons interest'd in immovable property 
i\ person ia the ostensible owner of such pro¬ 
perty nod tr.msf *rs th * s.inie for consideration, 
the transfer shall not he voidable on the ground 
that the transferrer was not authorized to inak 
it; provided that the transferee after taking 
reasonable care to ascertain that the transferor 
had power to m\k * the transfer, has acted in 
good faith.** 

It would appear from the terms of the 
above section that in order to apply S. 
1L to the facts of a particular case it 
must bo shown (l) that the person who 
transfers the property is the ostensible 
owner of such property with the consent 
express or implied, of the real owner; (2) 
that the transfer must have been made 
for consideration, and (3) that the tran- 
tereo must have tiken the transfer 
alter taking reasonable care to ascertain 
the title of the transferer and must have 
acted in good faith. 

Applying these principles to the facts 
of the present case wo find that the first 
element of ostensible ownership of the 
transferer of the plaintilT-respondent 
with the consent, express or implied of 
Babu Bishunath Prasad Singh who is 
the real owner of the property lias not 
boon made out. It.is no doubt true that 
the transfer in favour of the plaintilT- 
respondent by Mt. Rajeshwari Debi was 
a transfer for a consideration. We have, 
however, to soo whether the plaintilT- 
respondent took the transfer after tak¬ 
ing reasonable care to ascertain the title 
of Mt. Rajeswari Debi and whether lie 
bad acted in good faith. 

Wo are unable to hold that the pla in¬ 
ti IT-respondent took all the reasonable 
care to ascertain the titlo of bis trans- 
jforrers as would bo expected to satisfy 
Ithe requirements of law. 

Tho plaintiff-respondent himself went 
into the witness-box and gave evidence 
on this point. His evidence will be 
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found printed on P.R. 28. In cross-exa¬ 
mination lie admitted that lie did not 
make any other enquiries except seeing 
the khowats and tho order Ex. 4. The 
khowats no doubt showed the name of 
Mt. Rajoshwari Debi was entered in tho 
papers as tho proprietor of the grove in 
suit . . . Ex. 4 is, however, copy of tho 
order of the Astistant Collector (First 
Class) Kheri passed during the course of 
mutation proceedings on 23rd January 
1922. It is printed on P. R. 32. Tho 
order itself mentions the claim put for¬ 
ward by Babu Bishunath Prasad Singh. 
The learned Assistant Collector observes 
in his order in respect of his claim that 
lie could have none to the grove either 
as an heir or one holding the possession 
of the grove. It would also appear from 
the same order that the will of Babu 
Bansi Lxl Singh had been produced by 
Babu Bishunath Prasad Singh in sup¬ 
port of his title. His title as based upon 
tho will was rejected on the ground that 
it did not comprise the grove in question. 
Two things are, therefore, clear; firstly 
that the plaintiff was taking tho trans¬ 
fer from a Hindu female, and secondly, 
she was no other than tho daughter-in- 
law of Bibu Bansi Lxl Singh, who is ad¬ 
mitted by every body to have been the 
owner of the grove. Even the plaintiff 
admitted this in his statement recorded 
in this case (vide P. R. 20). The plain¬ 
tiff also admits in his statement that 
after the death of Babu Bansi Lai 
Singh bis widow Mt. Anarkali Debi be¬ 
came the owner and after her death her 
daughter-in-law Mt. Rajoshwari Debi 
became the owner. The plaintiff must 
be presumed under the circumstances to 
know that Mt. Rajesliwari Debi could 
have no title to the grove. A daughter- 
in-law is not an heir to the property of 
her father-in-law under the law of Mi- 
takshara prevalent in 'those provinces. 
We must, therefore, presume that the 
plaintiff had notice of tho fact that lie 
was taking the transfer from one who 
wft 9 no heir in Hindu Law. At least 
this much caivsafely be said that when 
ho was going to take the transfer from a 
Hindu female lie must bo oxpoctcd to 
take good caro to ascertain as to whe¬ 
ther the female had title to the property. 
It is a settled rule of Hindu Law that a 
female cannot succeed to any property 
except in the capacity of a widow or a 
daughter or a mother and in all such 
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cases she possesses only a life estate. A 
| lansferee from a Hindu widow cannot 
therefore, ho permitted to plead against 

the reversioner the bar-of S. 11, T. 1’ 

Act. As an authority for this proposi¬ 
tion we would refer to a rocent case de- 
culed by their Lordships of Allahabad 
ll| gh Court and reported in Skib Deo 
jUisra v. Ram Prasad (o). We are, 
therefore, of opinion that ,the plaintiff- 
respondent cannot bo held to have taken 
reasonable care to ascertain the title of 
his transferrer. 

e might iefer in this connexion to a 
very pertinent case decided by their 

Lordships of the Allahabad High Court 

and reported in Patesliri Partab Narain 
Singh v. Nagesh a r Per shad Panda ( 6 ). 
In this case a widow succeeded to the 
property of her husband and on her 
death a person alleging himself to be 
next reversioner took possession and he 
borrowed money on the security of the 
piopeity and thereby paid the debts of 
the widow. The title of the alleged re¬ 
versioner was subsequently challenged 
by another person who succeedod° in 
establishing his own title in preference 
to the said alleged reversioner. Tho 
transferee from whom the alleged rever¬ 
sioner had borrowed money was [also 
impleaded in the case and ho pleaded 
S. 41, T. P. Act, as a bar to tho suit 
biought against him. The question was 
whether the transferee could bo consi¬ 
dered under tho circumstances protected 
by the provisions of S. 41. The judg¬ 
ment of tho Court was delivered by 

annoiji, J., who in his judgment obser¬ 
ved as follows: 

“Tho Court below was of opinion that tho 
mortgage is binding on the appallant inasmuch 
as Kudra Naraiu Singh’s name was entered in 
the revenue papers after the (Path of Hup Kun- 
wan, and he was the ostensible owner of tho 
property, Tho learned Subordinate Judge ap- 
pareutly relies on the provisions of S. 41, T. P. 
Act, but he overlooks the provisio to that s»c- 
tion, which is to tho effect that a transferee 
from an ostensible owner can defeat tho real 
owner only if aft* r taking reasonable care to 
ascertain that th% transferrer had power to 

— , , . . j , ed in good faith. There 

is notumg in this case to show that the plain* 

tiff made any enquiry whatever to ascertain 
tho title of his mortgagor, ltudra Narain Singh. 

At 1S fcru °. name of liudra Narain Singh 
was entered in the revenue papers, but if on* 

z 1 made it would havo appoarod 

that at the timo when mutation of names was 
applied for, objections wore preferred on behalf 
of tho jlaja of B asti and t hat tho nam> of 

*’ v R * 1025 AU * 70=46 AWG3T. - 

(G) [1011) 8 A. L». J. 358=10 I. C. 961. 
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Rudra Narain Singh was entered simply be¬ 
cause h 9 was m possession. Further enauirv 
as to Rudra Narain's title would have Pci to 
tli > discovery of the fact that there was a will 
»w virtue of which the Raja of Basti was the 

o.vner of the property after the death of Rup- 

r "Jr V ^;nin C T ,IO i ba ^ thafc tho of 

K 1 ,ra N . f a Singh was entered as astensible 

P?u r Tr \ ba ^° QS3ufc of fche reaI owner, tho 

oatew 1 °f tbe contrary, his name was 

lit,ic,l in spite of opposition put forward by 

the Raja. Pho present plaintiff is a parson who 
has 1)3ea lending money to tho family for a 
long tuna. Ho resides in the same locality and 
was apparently acquainted with all the cir- 
ci.m. ! t i iii °e. of the families concerned. He can¬ 
not, therefore, claim to bo a bona fide transfe¬ 
ree without notice so as to ba in a position to 
defeat the title of the real owner.” 

Tli is case was taken in appeal to the 
Privy Council and the judgment of their 
Lordships of the Privy Council will be 
found to be reported in Nageshar Pra¬ 
sad Pande v. Pateshri Partab Narain 
Singh (7). Their Lordships observed that 
the judgment of the High Court was so 
satisfactory and sufficient that they did 
not wish to say anything further. Wo 
are, therefore, of opinion, that applying 
the principle laid down in the above 
case to the facts of the case before us 
the plai nbiff-respondent is nob entitled 
to the protection provided for under S- 
11, T. P. Act. 

Eighth point —Was defendant 2 enti¬ 
tled to any compensation in case the 
plaintiff be found entitled to a decree? In 
face of our fiudings on the above issue it 
is not necessary that we should give any 
finding on this point. If we were, how¬ 
ever, called upon to give our finding on 
this point we woifld agree with the find¬ 
ing of the learned Subordinate Judge on- 
on issue 9. His finding in respect of this 
matter is to the effect that the plaintiffs 
were held to he entitled to this property 
on payment of Rs. 1,500 to tho defen¬ 
dants for compensation on account of 

the costs of tho house and of tho ser- 

• • 

vants’ quarters that were in tho opinion 
of tho Subordinate Judge proved to have 
boon built by Sheo Bakhsh Rai with his 
own money. Wo are in entire agreement 
with this view of tho learned Subordi¬ 
nate Judge and, therefore, dismiss the 
cross-objections with co^ts. Tho resuj 
is that wo allow this appeal, sot asn ° 
tho decree passed by tho learned Su - 
ordinate Judge and dismiss tho suit o 
tho plaintiff-respondent with costs in 

both tho Courts. , 

M.n./r.K. _ Ap peal alio iced . 

(7) A. I. R. 1915 P. G. 103. 
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Misra, J. 

AH Khan and another —Plaintiffs — 
Appellants. 

v. 

Suraj Bali and another —Defendants 
—Respondents. 

Second Appeal No. 380 of 1928, Deci¬ 
ded on llbh January 1929, from decree 
of Sub-Judge, Malibabad, D/- 21sb Sep¬ 
tember 1928. 

(a) Ouda Rent Act (22 of 1886), S. 108- 
Essentials of suit to be cognizable by reve¬ 
nue Court enunciated. 

Oao of the essential requirements for a suit 
to be cognisable by t’io revonuo Court is tbab 
the pieties must occupy a certain position in 
rel ition to each otfhor, For instance, if tho 
suit relitjs to tho arrears of rent, tho suit in 
order to bo cognizable by the Court of revonuo 
must be brought by a landlord against a tenant; 
if a suit is for recovery of a certain holding it 
must, if it is to be cognizable by tho revenue 
Court, be brought by a tenant against a land¬ 
lord ; and similarly if a suit is for profits or 
settlement of accounts, the 9uit must, in order 
to be cognizable by tho revenue Court, be 
brought by icosh\r;r agiinsb tho lambirdar 
or against the ether cos harers. [p L93 C 2J 

,b) Oudh Rent Act (22 of 1886), S. 106 — 
Transfer of interest by cosharer and assign¬ 
ment of claim or past j_rofLs -Suii for pro¬ 
fits by assignee is not cognizable by revenue 
Court. 

Where a cosharor transfers his interest to 
another parson and along with it assigns his 
claim for the profits accruing before the trans¬ 
fer, tho suit by such transferee for the shire of 
tho profits is not cognizable by tho revenue 
Court but by tho civil Court. [p PJ 4 q 2 ] 

Fyaz Alt —for Appellants. 

Girja Saran Lai and S. D . Singh —• 
for Rcspondents. 

Judgment.—This is an appeal arising 
out of a suit brought by tho plaintiffs- 
appellants for recovery of a certain sum 
of money as profits for tho years 1332 
an i 13 »3 fasli duo from defendant- 
respondent 1, who is tho lam hard a r of 
villige J t iialnagar, District Unao, on 
account of a share situate in tho said 

village. The share originally belonged 
to defen 1 mb-respondent 2 from whom 
the pi lintiffs have purchased it on 17th 
November 1926. The profits had admit¬ 
tedly accrued to defendant-respondent l 
prior to the sale doed and lie has trans¬ 
ferred the light to recover those profits 
to the plaintiffs appellants by tho same 
sale do-d. Tho suit was brought in tho 
Court of the Munsif of Safipur at Un io. 
Tho defence with which we are con¬ 
cerned in this appoil is one of jurisdic- 
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tion. Defendant 1 pleaded that the suit 
was nob maintainable in civil Court and 
was cognizable only in the revenue 
Court. This point was decided against 
defendant respondent 1 by the learned 
Munsif, who held that since tho plain¬ 
tiffs were not co-sharers at the time 
these profits accrued duo, the suit could 
not ho maintained in the revenue Court 
and was cognizable by the civil Court. 
He went into tho merits of the caso and 
decieed thh plaintiffs’ suit for such 
amount as ho found duo on account of 
the profits. 

Defendant-respondent 1 appealed 
against tho decree and one of tho con¬ 
tentions raised on his behalf befoie tho 
learned Subordinate Judge of Malihabad 
who heard tho appeal, was that the 
suit was cognizable in tho revenue 
Court and not in the civil Court. This 
contention was accepted by the Subordi¬ 
nate Judge and ho allowed the appeal 
and directed that the plaint he returned 
to the plaintiffs for presentation to tho 
proper Court. It is ag unst this order 
that the present appeal has been lodged 
in this Court. 

The main contention urged before mo 
against the order of the learned Sub¬ 
ordinate Judge is to tho effect that ho 
had erred in holding that the suit was 
nob cognizable by the civil Court. 

After hearing the arguments in the 
case at some length I have come to the 
conclusion that the order pass 3 tl by tho 
learned Subordinate Judge cannot be 

maintained and that this appeal must 
bo decreed. 

It appears to mo that one of the 
essontial requirements for a suit to he* 
cognizable by the revenue Court is that 
the parties must occupy a certain posi¬ 
tion in relation to each other. For 
instance, if the suit relates to the ar¬ 
rears of rent, the suit in order to he 
cognizable by tho Court of revenue 
must bo brought by a landlord against 
a tenant ; if a suit is for recovery of a 
certain holding it must, if it is to he 
cognizable by the vevenu Comt, ho one 
brought by a tenant against a landlord ; 
and similarly if a suit is for profits or 
settlement of accounts, the suit must, in 
order to be cognizable by the revenue 
Gouit, he brought by a cosharer against 
the lambardar or against tho ether co- 
sharers. This will appear from the frame 
of S. 108, Oudh Rent Act, 22 of ib86. 
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of the essential 
to he cognizable 
is that it must 
classes specified 
meaning clear, if 


against 
thorei n 
bv the 


The suits cognizable under that Act 
have been divided into four classes. 

Class A. Suits by a landlord (against 
a tenant). 

Class B, Suits by an under-proprietor 
or a tenant (against a landlord). 

Class C. Suits regarding the division 
or appraisement of produce (by a tenant 
against a landlord). 

Class D. —Suits b} r and against lambar- 
dar, cosharer and muafidar. 

It would appear from the above 
classification that one 
ingredients for a suit 
by a Court of revenue 
belong to one of the 
above. To make my 

the suit is brought by the landlord it 
must be against his tenant, if it is by a 
tenant it must be against his landlord ; 
and lastly if it is by a cosharer it must 
be against the lambardar, and if against 
a lambardar it must be by a cosharer. 
If the claim is not brought by any of 
the individuals specified abovo 
another individual mentioned 
the suit will not be cognizable 
Court of revenue. 

It was admitted before me during the 
course of arguments on behalf of the 
defendant-respondent 1, that if a claim 
for profits is assigned by a cosharer to a 
stranger, the suit cannot bo cognizable 
by the Court of revenue, but must bo 
brought in the civil Court. The obvious 
reason why such a suit has to bo brought 
in the civil Court is that the assignee 
does not happen to be the cosharer. 

- It was, however, contended on behalf 
of defendant-respondent 1 that the 
plaintiffs-appellants are not the assig¬ 
nees of only the profits claimed but are 
also assignees of the share of the village 
in respect of which those profits have 
been claimed and the suit is, therefore, 
cognizable by a Court of revenue. I 
cannot accept this contention, becauso it 
appears to mo that the fact that the 
plaintitTs-appellants have purchased the 
share also ought not to make any dis¬ 
tinction in the situation in which tho 
parties really stand. Whether tho 
plaintiffs-appellants have purchased tho 
share or not appears to mo to bo a 
matter, which should not affect the 
forum of tho suit in respect of tho claim 
for profits. So far as that claim is con¬ 
cerned it is clear that the plaintiffs- 
appellants were not at that time co¬ 


sharers owing to tho share in respect on 
which tho profits have been claimed. 

It was defondant-respondent I who 

was then a cosharer. If tho suit in res- 
p?ct of the profits now claimed had been 
brought by defendant-respondent 2, the 
suit had heeu cognizable by tho revenue 
Court. In my opinion the point, which 
lias to he seen in such a case in order to 
arrive at a correct decision as to juris¬ 
diction, is whether the plaintiff or the 
defendant occupied the position during 
tho period for which the profits have 
been claimed, which would make their 
suit cognizable by the revenue Court. 
If they did not occupy that position at 
the time for which the pro5bs are 
claimed the fact that they now occupy 
that position would not at all matter. 

I am, therefore of opinion that tho 
suit brought by the i)laintiffs-appellant3 
for profits is clearly cognizable by the 
civil Court and nob by the Court of 
revenue. 

I, therefore, accept this appeal, sot 
aside the order of the learned Subordi¬ 
nate Judge directing the plaint to be 
returned to the plaintiffs for presenta¬ 
tion to the Court of revenue. Tho ap¬ 
peal will now be reinstated at its origi¬ 
nal number and the learned Subordinate 
Judge will proceed to decide it on the 
merits according to law. Tho appellants 
will have their co.3ts of thi3 Court from 
the respondents. 

v.b./r.K. Appeal allowed . 
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Stuart, C. J., and Raza, J. 

Ballabh Das —Applicant. 

v. 

Puran —Opposite Party. 

Rovn. Appln. No. 6 of 1929, Decided 
on 23rd July 1929, from Sm. C. O. 
Judge, Sitapur, D/- 31st January 13- . 

Stamp Act, Art. 5—Entry of Interest pay* 
able in future is within Art. 5. 

A memorandum of tho rat3 of int.r^t to 
payable in future when appended to an ac ' n . 

1'dgment of a debt over th) signature o 
debtor is a memorandum of agrasmmt w 
the t.'rins of Art. 5. 41 All • 1G3, F°U ^ ^ ^ 

A. P. Sen— for Applicant. 

Judgment.—Aftor having oxamino 
tho note wrltton in the account wo a^o 
of opinion that tho entry can only oe. 
road as a memoranlum of agroomon ; 
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within the terms of Art. 5, Sch. 5 in the 
Stamp Act and in the circumstances the 
Munsif was right in directing it to be 
stamped with an eight anna stamp and 
he rightly charged a penalty of Rs. 5. 
As the stamp duty and the penalty have 
already been paid the applicant is under 
no further liability, bub his suggestion 
that the entry is not liable to stamp 
duty cannot be upheld. The view which 
we take upon the point is to all intents 
the same view as the view * taken by a 
iBench of the Allahabad High Court in 
Mahadeo Kori v. Shearaj Rum TeJi (l). 
The result is that this application is 
dismissed. The applicant will pay his 
own costs. The other side has incurred 
no costs. 

R.M./r.K. Application dismissed . 

(1) [1019] 41 All. 169=52 1.0. 974=17 A.L.J. 
19. 

• * j 
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Stuart, C. J., and Wazir Hasan, J. 

w 

Mahalir —Defendant—Appellant. 

v. 

A/7. Mi than —Plaintiff—Respondent. 

Misc. Appeal No. 27 of 1929, Decided 
on 21th April 1929, against order of 
Pullan, J., reported as A, 7. R . 1929 
Oudh 278. 

Oudh Courts Act (4 of 1925), S. 12 — No 
appeal lies from order under O. 43, R. 23, 
Civil P. C., passed by single Judge in exer¬ 
cise of appellate jurisdiction. 

No appeal lies from an order under O. 41, 
R. 23, Civil P. C., passod by a singlo Judge of 
the appollate Court in exercise of his appellate 
jurisdiction. [P 195 C 1] 

Salig Ram — for Appellant. 

Judgment.— We are of opinion that 
the words order against which an ap¬ 
peal is permitted by any law for the 
time being in force " in S. 12, Local Act, 
4 of 1925, must bo read with the pre¬ 
vious part of the section and that tho 
Act moans that an appeal lies without a 
declaration, that tho caso is a fit one 
for appeal, against an original decree or 
against an order passed otherwise than 
on an appeal, if an appeal is permitted 
against such order by any law for tho 
time being in force. Thus no appeal 
tios against this order which is an order 
under O. 41, R. 23, passed by a single 


Judge of this Court in exercise of his 
appellate jurisdiction. 

B.M./b.k. Appeal dismissed . 

A. I. R. 1930 Oudh 1S5 (2) 

Raza, J. 

Nagesh tear —De fen dan t— Appellant. 

v. 

Taluk Singh —Plaintiff—Respondent. 

Execution Decree Appeal No. 50 of 
1928, Decided on 18th October 1928, 
from order of Addl. Sub-Judge, Gonda, 
D/- 30th January 1928. 

(a) Pre-emption—Decree for—Transfer of 
property by decree-holder—Right of pre¬ 
emption is not lost. 

If a pre-emptor obtains a decree and transfers 
not tho decree but tho property which is tho 
subject matter of pre-emption the right of pre¬ 
emption is not lost, and tho decroo can bo exe¬ 
cuted though execution will not bo allowed to 
tho transferee : 7 All, 107 and A.I.R. 1922 Lali. 
300, Foil. [P 196 G 1] 

(b) Execution—Decree binding—Executing 
Court cannot go behind decree. 

The Court executing the decree has no power 
to go behind it. It cannot annul the decree or 
enter into any questions which arc beyond tho 
scopo of the decree. [P 196 C 1] 

Radha Krishna — for Appellant. 

S. R. Roy —for Respondent. 

Judgment.—This is an appeal from 
an order of the Additional Subordinate 
Judge, Gonda, dated 17bh April 1928, 
setting aside an order of the Munsiff of 
Tarabganj at Gonda, dated 30bh January 
1928. The facts of the case are as follows: 

Hubdar Singh and Jagmohan Singh 
were tho original owners of the pioperty 
in suit (a certain zemindari share in 
village Kataha Soleans in tho District 
of Gonda.) They executed a mortgage 
by conditional sale in favour of Nage- 
shar and this inortgago was foreclosed 
in 1921. Taluq Singh then filed a suit 
for pre-emption and obtained a consent 
decree on 27th September 1927. Rs. 
782-6-0 were to be deposited by tho 
pro-omptor in Court within two months 
from tho date of the decree. Taluq 
Singh executed a sale deed in respect of 
tho pre-empted property in suit on 22nd 
November 1927, in favour of tho origi¬ 
nal owners named above for R 3 . 800. 
Tho sum of Rs. 782-6-0 mentioned above 
forms part of the consideration money. 
However, Taluq Singh himself doposited 
tho docretal amount (Rs. 782-6-0) in 
Court on 26th November 1927. Having 
thus doposited the money under tho do- 
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ere > which wa? pistol in his favour in 
tho pre-emption suit, Talq Singh applied 
for possession of tho property in suit in 
exo mtion of the said decree. Nagesh¬ 
war then filed an objection on tho 
ground that tho right of enforcing tho 
decree was lost as Taluq Singh decree- 
holder had already sold the property to 
the original owners. Ho filed this ob¬ 
jection on L9bh December 19*27. This 
objection was allowed by the learned 
Munsif of Tarahganj on 30th January 
1928. On appeal the order was reversed 
and the objection disallowed by the 
learned Additional Subordinate Judge of 
Gonda n 17th April L928. 

Nageshwar has come to this Court in 
second appeal. The appellant’s learned 
counsel lias contended before me that 
Taluq Singh decree-holder pre-omptor 
has lost his right to make the decree 
final by executing the sale do d men¬ 
tioned above. In my opinion this con¬ 
tention is not well founded. No final 
decree was passed in this case. The de¬ 
cree has become final and D to bo exe¬ 
cuted by the Court. Taluq Singh has 
complied with tho directions given in 
tho decree and 1 see no reason why he 
should not bo allowed to execute the 
decree which was passed in his favour 
jagainst Nageshwar and which has now 
become final. Tho Court executing tho 
decree has no power to go behind it. It 
cannot annul the decree or enter into 
any questions which are beyond tho 
scope of tho decree. It should he borne 
in mind that what has been transferred 
is not the decree hut the property which 
was tho subject of pre-emption. Tho 
case of Ram Sa’tai v. O-aya (l) is an 
authority for the proposition that if a 
pre-emptor obtains a decree and trans¬ 
fers not tho decree but the property 
which is the subject of pre-emption, tho 
right of pre-emption is not lost and he 
may execute tho decree though execution 
will not ho allowed to tho transferee. 
This ca«o was follosvod in tho case of 
Mchr Khmi v. Crliulam Rasul (2). In my 
opinion tho learned Additional Subordi¬ 
nate Judge was perfectly right in allow¬ 
ing Taluq Singh's appeal. I can find no 
ground for interference and dismiss tho 
appeal with costs. 

n.M./ r.k. Appeal di smi s*s>v7. 


(1) [1884] 7 All. 107=0 834) A W. N. 224. 

(2) A. I. R. 1022 Lab. 300=2 Lab. 282. 
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Misra, J. 

Saktay Sah and others —Plaintiffs — 

Appellants, 

v. 

Ma’ialin an I others — Defendants— 
Respondents. 

Second Appeal No. 32L of 1928, De¬ 
cided on 13th February 192d, against 
decree of Sub-Judge, Hardoi, D/- 6th 
August 1928. 

(a) Criminal P C., S 345 —• Determina¬ 
tion of whether or not offence it compound- 
able depends on offence directly charged in 
complaint. 

In order to determine whethor .a cu? c\n be 
considered to be compoundable or not tho Court 
has to look to th? offence with tho commission 
of which the accused is charged in the com¬ 
plaint, or in any case with which the Court 
charges him ; an I, therefor e, it cannot b3 
pleaded that though tho off*nce with which the 
accused is charged is an offence under 8. Si"), 
Pcn.il Code, yet tho facts in the complaint are 
such that the accuse! might well h we beou 
charged with an offence under S. 14/, P nil 
Co le, which is an offence which cMild not b3 
compounded and that therefore tho settlement 
between the prosecutor and tho accused cannot 

be arri ved at : 20 C. W. N. 9 4G, Rcl * on. 

[P 103 C 1] 

(b) . Criminal P. C., S. 345 — It is lawful 

to compound offence allowed by law—Sue 
composition does not stifle prosecution an 
is not illegal within Contract Act, S, 23. 

Whore an offence with which a particular 
person i3 charged is compouudablo, he is a 
liberty to com? to a settlement with th? pros? 
cutor and tho settlement so arrived at cannot 
be considered to be one, tho consideration o 
which might he considered to b? il * 
Where tho offence charged is non-compouua* 
able th ? settlement must be deeinoi to be in 
valid, but whoro the offence charged is com 
poundable the settlement cannot ba' 
be itivali 1 because the legislature » uSJ ‘ 
a settlement of such c iso and it c '” n0J ’ ^ P00 . 
fore, hi s\id that the object of sue ^ j. 

moot is oppose! to public l >ol,c - v : 192 3 p om . 
305. IUI. on. ; 17 O. C. 218. to/- Q 2 . p l0 , 0 H 

(c> Contract Act. S. 23 -Court will not 

assiftt enforcement of illegal f°P Court 

parties to contract are in pari delicto C 

will not help any one of them. - n on - 

A Court of law will not assist p • tr act t 

forcing tho performance of an ill°8 property 
or assist them to recover back the prop-«7 

which they have given away cou- 

illegal contract. When the P i 2 1 r . jl . .. . Q oUr t 
tract are themselves in P^ r * ( 0 pjrS on in 

will not help any one of thorn in* l rented 
whose favour the agreement h. ^ %v ||| the 

will not b> allowed to on fore 1 i . ur9(lft nco 

pjrson, who has [’ k ' a th ' in v > ' 1 • to roco v'r tho 
of that agroomont, bs allow, i nc . 

sum paid thorouuder. Thoro c*n b> aoai * ^ 

tion in principlo between tho g r'storing of 

liof by way of declaration and tho restoring 
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property givm away under an illegal co-.tricfc : 
1 Pat. t j . J. 43, Ilel. on . [P 103 0 1] 

Under Husain and G iulam Hasan — 
for Appall ant. 

AI. Wasim —for Respondents. 

Judgment. —* The present appeal 
urises out of a suit for cancellation of 
two deeds and for recovery of Rs. 366 
cash, brought by the plaintiffs-appel¬ 
lants against the defendants-respon- 
dents, which has been dismissed by both 
the Courts below. 

The facts of the case are that there 
were certain criminal proceedings taken 
by the defendants-respondents, who are 
father and son against the plaintiffs- 
appellants. The respondents had lodged 
a complaint under S. 325, I. P. C., 
against the appellants and two others. 
The counter complaint under S. 323, I. 
P. C., was also brought by the appel¬ 
lants against the respondents. A mu¬ 
tual settlement was, however, subse¬ 
quently arrived at between tho parties 
to t la is case, under which the appellants 
agreed to execute two deeds in favour 
of tho respondents, under one of which 
they agreed to sell a plot of land to tho 
respondents and under the other to re¬ 
move a latrine from the vicinity of tho 
respondents’ house. They also agreed 
to pay to tho respondents a sum of Rs. 
-366 in cash. In consequence of this set¬ 
tlement applications were hied by both 
tho parties in the criminal Court to get 
their respectivo caso3 dismissei and 
•consigned to records. The appellants’ 
case under S. 323, I. P. C., was dis¬ 
missed without any difficulty, but there 
was at first some hesitation on the part 
of tho criminal Court to give permission 
to tho respondents te compound tho 
■case, which they had brought against 
tho appellants. The Courts, however, 
subsequently agreed to give tho parties 
permission to compound tho case and 
tho complaint was after such permission 
allowed to be ultimately withdrawn, 
t and tho plaintiffs-appellants discharged 
of tho offence. 

After they had boen so discharged tho 
two deeds of agreement executed by 
them were handed over to tho respon¬ 
dents and tho sum of Rs. 366 mentioned 
abovo was also paid. It miy bo men¬ 
tioned that the two deeds and tho 
money had remained in tho custody of 
one of tho pleaders of Bilgram named 
J3abu Baldoo Prasad and had boon 


handed over to the respondents only 
wnon the Court had granted permission 
and the compromise w is effected as a 
result of which they were discharged 
from the * criminal Court. The appel¬ 
lants seem to have backed out of the 
agreement since they refused to get tho 
two deeds registered and tho respon¬ 
dents had to apply against them for 
compulsory registration of the -aid two 
deeds, which were registered only under 
the orders of the District Registrar. 
After this was dono tho appellants 
l)i ought tho present suit for cancellation 
ot the two deeds mentioned above and 
for recovery of tho sum of Rs. 366, 

which had been paid by them to tho 
respondents. 

The main allegations on which the 
appellants brought their present suit 
were to the effect that they had been 
compelled to execute the two deeds and 
to pay the amount in cash under fraud 
and undue influence, that no consider¬ 
ation had passed to the appellants in 
lespect of the two deeds of agreement 
and that they were also void on the 
ground thib they were executed with 
tho object ot stilling the criminal prose¬ 
cution and were, therefore, void in law. 
The defendants-respondents contested 
tho suit on the ground that tho two 
deeds had been executed by the appel¬ 
lants out of their own free will and the 
money had also been paid by them wil¬ 
lingly in order to save themselves from 
tho consequences of the criminal pro¬ 
ceedings, which had boen instituted by 
them against the plaintiff, that the said 
deeds were executed for consideration 
and wore quite binding upon the plain¬ 
tiffs and that they were estopped from 
maintaining the present suit. 

The learned Munsiff of Bilgram who 
tried the suit came to tho finding that 
the two deeds had been executed and 
the money paid by the plaintitYs-appel* 
lants without any fraud or undue inllu- 
ence having been exercised upon them 
and that they had dono so out of their 
free will and pleasure. Me, therefore, 
dismissed the plaintiffs’ suit. On appeal 
tho learne 1 Subordinate Judge of Uir- 
doi his confirmed those findings and 
dismissed tho appeal. In second appeal 
it is contondol before mo that tho two 
agreements and tho piayment in cash 
were transactions void in law, they be¬ 
ing in pursuance of an agreement, tho 


198 Oudh 


.1930 


Saktay Sah v. Mahadin (Misra, J.) 


object of which was to stifle the cri¬ 
minal prosecution and tho plaintiff-ap¬ 
pellants were entitled in law to obtain 
the declaration which they had sought 
for in the present suit. 

In my opinion, there is no force in 
either of these two contentions and I 
proceed to give my reasons for tho 
same. 

As to the contention that tho trans¬ 
action was void being for an illegal 
consideration, tho argument advanced 
was to the effect that though the offence 
with which tho appellants were charged 
was an ctfonco under S. 325, T. P C., 
yet the facts in the complaint wore 
5 u c h that the accused might well have 
been charged with an offence under S. 
117 of the said Code also, which was an 
offence, which could not he compounded, 
and that, therefore the settlement ar¬ 
rived at being for an illegal consider¬ 
ation was void under S. 23, Contract 
Act 9 of 1872. I regret 1 cannot accept 
this contention. In order to determine 
whether the case could ho considered to 
be compoundable or not we have to look 
to the offence with the commission of 
■which tho appellants were charged in 
tho complaint or in any case with which 
the Court charged them. In this case 
it is admitted that the respondents 
charged the appellants only with an 
offence under S. 325, I. P. C.. and not 
with an offence under S. L47 of tho 
Code. The Magistrate also did not 
charge them with an offence under S. 
147, I. P. C. In such a case I am of 
opinion that it could not bo held that 
the offence with which the appellants 
had been charged was one, which could 
not bo compounded even with the per¬ 
mission of tho Court. I am supported 
in this view l>y a decision of the Cal¬ 
cutta High Court reported in Mahomrd 
Isinnil v. Samnd Ah (l). The facts of 
that case were that tho Magistrate had, 
after examining the complainant sum¬ 
moned tho accused under S. 325, I. P, 
C., although the allegations were mado 
in tho petition of the’complaint as to an 
offence under S. 147 of tho said Code 
also. 

An agreement was in that case en¬ 
tered into betwocn tho parties and with 
the leave of tho Court tho case was 
compromised. It was held that it being 
a case under S. 325, I. P. C., it was com- 

(1) [1916] 20 O.W.N. 940=82 1,0. 227. 


poundablo with the leave of the Court 
and tho Magistrate having given per¬ 
mission to compound the case, tho ag¬ 
reement as to the settlement was not 
opposed to public policy. Similarly in 
the case before mo it may have been 
possible for the respondents to charge 
the appellants with an offence under S. 
147, I. P. C., and also for the Magistrate 
to charge them with that offence, yet 
tho appellants cannot be considered as 
having been charged with that offence, 
when the Magistrate issue summons 
only on S. 325, I. P. C., and gave them 
permission to compound for that offence. 

1 am, therefore, of opinion that the ob¬ 
ject of the settlement was net to stiflo 
the prosecution. 

It has been held in a large number of 
cases that where an offence with which 
a particular person is charged is com-, 
pound a hie, he is at liberty to come to a* 
settlement with the prosecutor and the 
settlement so arrived at cannot be con¬ 
sidered to be one, the consideration off 
which might ho considered to he illegal. 
In Amir Khan v. Amir J ail (2), it was 

held that w her j the defednant agreed to 
execute a kabala (lease) of certain lands 
in favour of the plaintiffs in consideia- 
tion of tho latter’s abstaining from tak¬ 
ing criminal proceedings against the 
former with respect to an offence, which 
is compoundable the contract could not 
bo regarded as forbidden by law or as 
against public policy and the same could 

be enforced. 


The same viow was held in 
ki* v. Hari Ram (3). It was held in 

lat case that the compounding ot an 
[fence which tho law i>orcni s 
impounded is not opposed o 
oliev within the meaning o * . *\ 

on tract; Act 1872. and where such a 

promise is entored in o, 10 
oration of tho agreement could no 

Dnsidered as illegal, an ^ 1 '7 a i so 

oid. Tho Bombay High Court has also 

iken the same view roconth m • 

Tasan v. Hasan Mohamed (4). J" 
ra'.hman Das v. Naratn (o), it w 

ointod out that an agreomont o sU^ 
prosecution in respect o .• 

1 no . niibllC UOllCy 
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2 ) [ 1899 J 3 C. W. N. - r >. r 

3) [1911] 8 a. Jj. J. 498—ioi. o. 2 C ‘ n o 

i A I R 19^8 Bom. 305=52 Bom. 613. 
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and illegal and where the consideration 
fora compromise was to withdraw a 
criminal prosecution for a non-com- 
poundable oflence the compromise could 
not be enforced. 

It, therefore, appears to me to be a 
jsettled rule of law that where the 
offence charged is non-compoundable 
the settlement must be deemed to be 
invalid, but where the offence charged 
is compoundable the settlement cannot 
be deemed to be invalid, because the 
legislature itself allows a settlement of 
such case and it cannot, therefore, be 
said that the object of such an agree¬ 
ment is opposed to public policy. I 
therefore, hold that the settlement 
arrived at in this case was valid and the 
cash paid and the agreements executed 
by the appellants in pursuance of such 
settlement cannot be treated in law to 
be void. 

Apart from this it appears to me to 
bo equally clear that even if the agree¬ 
ment had been held to be void the ap¬ 
pellants themselves could not be allowed 
to take advantage of their own action 
and to seek the assistance of the Court 
in obtaining a declaration which they 
'desire to obtain in this case. The settled 
rule of law with regard to illegal con- 
tiacts is that a Court of law will not 
assist persons in enforcing the perfor¬ 
mance of an illegal contract or assist 
Jthem to recover back the property which 
jthey have given away under such an 
illegal contract. The principle is that 
when the parties to a contract are them¬ 
selves in pari delicto the Courts will 
jnot help a,ny one of them. The person 
in whoso favour the agreement has been 
executed will not be allowed to enforce 
it, nor will the person who has paid the 
money in pursuance of that agreement 
be allowed to recover the sum paid there¬ 
under. I am also of opinion that there 
can be no distinction in principle bet¬ 
ween the granting of a relief by way of 
declaration and the restoring of property 
given away under an illegal contract. I 
am supported in this view by a decision 
of the Patna High Court reported in 
DhuJeshtrari Prosad v. Lclch Raj Sahu 
(6), Chapman, J., observed in that case 
as follows : 

“ Whoro an illegal portion of an agreement 
has boon carried into elT eh the whole inattDr 

(0) [19ir,] 1 Pat. Ij. J. 48=33 I. 0. 711=20 
O. W. N. 700. 


is outlawed and the Court will not aid either 
party to retrieve his position if ho is not able 
to show that he has been less to blame than 
the other. ,‘Tho Courts will not assist an 
illegal transaction” Taylor v. Chester (7). It 
is a scandal to assist a plaintiff to recover upon 
the ground that he has joined in breakiag 
the law but this will not prevent the Court 
from interveuing to frustrate tho illegal purpose 
before it has been effected, or, in any event, 
from giving relief to the innocent. In parti¬ 
cular, tho Court will not in any case allow a 
defendant to retain tlio proceeds of fraud or 
oppr ssion and tho Court cannot refuse protec¬ 
tion to those classes of persons whom tho law 
seeks to protect. But in a case in which no 
such considerations arise if the illegal purpose 
has already been executed in whole cr in 
material part, the law leaves both parties to 
their fate. Kearly v. Thomson (S). In the 
present case tho illegal portion of the agree¬ 
ment was tho undertaking to withdraw from 
tho prosecution of certain charges which tho 
law says shall not bo compounded. This illegal 
promise had been carried jnto effect beyond 
possibility of recall. Ono side now seeks a 
relief from the act done in consideration for tho 
illegal promise. All that they can say in 
excuse of their breach of the law is that thev 
wore persons accused in thoso criminal cases, 
lint esecutio juris 7ion habet injurim ,* and in 
the absence of any evidence to suggest; that tho 
criminal proceedings wore improper -it cannot 
be held that th.'re was any furad or oppression 
or that tho accused took .a more innocent part 
in the illegal comproinisd than tho complain¬ 
ant. J ho authorities mike it clear that a suit 
for the recovery of property transferred in con¬ 
sideration for such an illegal promise would 
not have lain. There is no direct authority 
that the principle would also defeat a suit 
which is not for the recovery of property but 
merely for a declaration that a sale dood" exe¬ 
cuted in consideration for the illegal promise 
is void, and in America it has been apparently 
held that a declaratory suit would not be 
defeated. (Kocimor on Quasi Contracts, P. 4 11). 
But if it is the scandal involved that defeats 
suits of this class, then tho principle is clearly 
applicable to a suit for a declaratory decree, 
lor so far as the scandal is concerned there is 
no difference between a suit for the recovery of 
property and a suit for a declaration.” 


I am in full agreement with tho ob¬ 
servations quoted above. The same 
view was taken by the Calcutta High 
Court in Amjadennessa Bibi v. Rahim 
Bulcsh (9), and by the Allahabad High 
Court in Vilayat Hussain v. Misran (10). 
I am, therefore, of opinion that the ap¬ 
pellants cannot ho allowed tho rel iof 
calimed for by them in tho present suit 
and that it has boon rightly dismissed 
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by tho Courts below. I, therefore, dis¬ 
miss this appeal with costs. 

y.S./r.K. Appeal dismissed . 

A. I. R. 1980 Oudh 200 

Misra, J. 

Nur Ali —Defend int — Appe 11 anb. 

v. 

Shahzadi and others — Plain bill and 
Defendants - Respondents. 

Second Appeal No. *04 ol 1928, Deci¬ 
ded on 9th November 1928, against 
decree of Ad II. Sub-Judge, llardoi, D/- 
23rd May 1928. 

Cosharer—Adverse Possession — Cosharer 
«eeUmi» to rove adverse possession aga nst 
other cosnarer must prove denial of latter's 
title by him and latter s knowledge of such 
denial 

As possession of :i coshirnr is on bohalf of 
and not; adverse to the remaining cosharirs, 
where certain cosh irers set up their adv rso 
p se ssion ig tinst another it is incumbent on 
them to prove that they denied the title of such 
cO'h ir.-r and that such a denial was brought 
to the knowle ige of th it cosharer. Until these 
two elements are established the case of adverse 
po-s:ssi• mi eann t b> ccnsiMril t » havj been 
in ide out : .4. I. It. 192G Oudh Ml and A. /. H. 
l’J-G Oudh 2 >8, ltd. on. [P 201 C 2) 

Ah’ f.ie TFusain —for Appellant. 

'Mohammad Khalil —for Respondents. 

Judgment. — This is an appeal arising 
out of a suit for possession of a portion 
of an ahadi plot situate in mohalla 
Unchimam in the town oi Bilgram, Dis¬ 
trict Llardoi. The facts of the case are 
that one Ghulam Muhammad, a Muham¬ 
madan resident of 13i*gram, was owner 
of a plot of ahadi land 2099-2312 situate 
in iiilgram, tho area of the said plot 
being 000 square yards sharai. Ghulam 
Muhammad had four sons, namely, 
Muhammad Bakhsh, Rustam Ali, Farlia- 
tullah, Saadat Ali and one daughter 
Mt. Ashuran. Saadat Ali had a son 
Muharam id llasan and three daughters, 
named Mt. Ashrafunnisa Begam Mb. 
Alnnadi Begam and Mb. Amiiunnissa 
Begam. Mt. Ahmad i Begam predeceased 
Saadat Ali and her entire property was 
inherited by his sou and the two remain¬ 
ing daughters. Mt. Amirunnisa was 
married to one Zakir Ali and Mt. Ashra¬ 
funnisa was married to one 1 is had 
Husain. Ho (lrsliad Husain) was the 
Son of M r *. Ashuran, one of the daughters 
of Ghulim Muhammad. The plot in dis¬ 
pute being situate in ahadi h id always 
a riyavi’s (tenant’s) house situate there¬ 
on. Tue plaiutills are bransfoiees from 


lrsliad Husain son and heir of Mb. Ashu¬ 
ran, Zakir Ali, the husband and one of the 
heirs of Mt. Amirunnisa and from Mb. 
Ashrufunnisa Begam. The defendants are 
the transferees from the sons of Ghulam 
Muhammad. For tho purposes of this 
appeal it is unnecessary to trace tho 
history of these various transfers. The 
plaintiff claimed 200 square yards sharai 
or one-third out of the plot in dispute. 
It is admitted as stated ahovo that tho 
land has been all along in occupation of 
a riyaya. 

The defendants contested tho plain¬ 
tiff’s case by raising two principal points 
in their defence : firstly, that in tho 
town of Bilgram a custom prevails among 
the Shia Muhammadans living in that 
town that the female heirs are nob en¬ 
titled to succeed and consequently the 
plaintiff is not entitled to any share in 
the plot in suit siuco ho was a transferee 
from such female heirs or their succes¬ 
sors : secondly, that the transferors of 
the defendants who were tho sons of 
Ghulam Muhammid had been in exclu¬ 
sive possession ot tho plot in dispute and 
had, therefore, acquired title to the 
whole ol it by means of adverse posses¬ 


sion. 

Tho learned Munsif of Bilgram who 
:ried the suit came to the finding that 
-he custom sot up by the defendants had 
not been established, but tho adveiso 
possession of the sons of Ghulam Muham¬ 
mad in respect of tho entire plot in suit 
had been proved and in this view of the 
iase he dismissed tho plaintiff s suit by 
his decree dated 29th August 192*. On 
ippeal tlio Learned Additional Subo> i- 
nato Judge of Llardoi took a different 
Mow on tho question of adverse posses¬ 
sion and was of opinion tha k theie wcio 
no grounds for holding that such posses¬ 
sion had boon established He, t leic- 
foro, decreed tho plaintiff s suit an* 6 
her a decree for L, 150-9 squuo yan s 
sharai out of the plot in dispute 
a cording to the finding of the learned 
Munsif was tho area to which tho plain¬ 
tiff' was entitled on propel c i 11 ,on * 

rids decree is dated 23rd M iy F)-8. 

Tno defendants have now a) pealed to 
this Court and it basagun been conten¬ 
ded on their behalf that tho plaintiff is 
not entitled to any share out of tho P ° 
in dispute, because the sons of Ghulam 

Muhimmid were in exclusive possession 

the entire plot in dispute and the 
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feransferrres from whom the plaintiff has 
taken her sale were never in possession 
of their share in the said plot. As the 
question relates to the adverse possession 
of the defendants-appollants' transferees 
which .is a mixed question of law and 
fact, and as the determination of this 
question depends entirely on the con¬ 
struction of documentary evidence, I 
have heard the parties at groat length. 
Iu my opinion the view of the learned 
Additional Subordinate Judge on this 
question who has written a careful judg¬ 
ment is correct and must be maintained. 

The plea of adverse possession is based 
upon several documents on the record 
which I now proceed to discuss. The first 
document is Ex. C-6, which is a certified 
copy of a kirayanamah executed by one 
Khairat Hussain in respect of the plot 
in dispute in favour of Farhatullah, 
Saadat Ali and Muhammad Bakhsh, sons 
of Ghulam Muhammad on 22nd Decem¬ 
ber 1886. Khairat Hussain was a riyata 
and took the plot in dispute for building 
his house thereon, It was contended on 
behalf of the defendants-appollants that 
it clearly showed the adverse possession 
of the sons of Ghulam Muhammad. I do 
not agree with that contention. The 
only thing that the document shows is 
that the three sons of Ghulam Muham¬ 
mad had leased out this plot to Khairat 
Ali. It is not denied that the sons of 
Ghulam Muhammad were in possession 
being the male members of the family, 
but it cannot be assumed that such pos¬ 
session of the heirs was necessarily ad¬ 
verse. They were admittedly cosharers 
in the property and it is now a settled 
rule of law that the possession of a co- 
sharer must be deemed -to bo possession 
on behalf of the remaining cosharors 
and cannot be considered to bo adverse. 
1 would only refer to the two recent de¬ 
cisions ol this Court, namely, Makipal 
Singh v. Sarjoo Prasad (L) and Mahdeo 
Prasad v. Ram Phal (2). I am there¬ 
fore of opinion that Ex. C-6 docs not 
establish the adverse possession of sons 
of Ghulam Muhammad. 

The second document relied upon by 
tho counsel for the dofondants-appel- 
lanbs is Ex. C-29, which is a simplo 
morbgago deod, executed by Farhatullah 
and Muhammad Husain in favour of 
Kazim Ali on 1st may 19L3. As remark¬ 
’d) AT l7 R. 1926 Ou cHT 14R ” 

(2) A. I. R. 1026 Oudh 253. 
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ed by the learned Subordinate Judge 
there was no transfer of possession under 
this deed and there is nothing to show 
that the transferrers of the plaintiff got 
any notice of this mortgage deed. It 
was contended by tho learned counsel 
for the appellants that the deed being a 
registered deed, it must be presumed 
that the other heirs of Ghulam Muham¬ 
mad had notice of it. I am not pre¬ 
pared to accept that contention. Tho 
female heirs were admittedly pardana- 
shin ladies and it would bo too much to 
presume that they had notice of all the 
documents executed by the male mem¬ 
bers of tho family. In a case like this 
where certain cosharers set up their ad¬ 
verse possession agaimt another it is in¬ 
cumbent on them to prove that they de¬ 
nied tho title of such cosharer and that 
such a denial was brought to the know¬ 
ledge of that co-sharer. Until these two 
elements are established the case of ad¬ 
verse possession cannot be considered 
to have been made out. The latter ele¬ 
ment has not been proved and I agree 
with the learned Subordinate Judge that 
this transfer does not, therefore, prove 
the adverse possession of the sons of 
Ghulam Muhammad. 

The next document relied upon is Ex- 
C-4. This is a statement of Mt. Amirun- 
nisa through whom her husband Zakir 
Ali one of the transferrers of the plain¬ 
tiffs has derived his interest. This is 
her statement in an application for ob¬ 
jection filed by her in tho Court of tho 
Munsiff of Bilgram on L7bh Juno L9L4. 
The application was filed in an execution 
case as an objection under O. 2L, R. 58,. 
Civil P. C., in regard to the attachment 
mado by a certain decree-holder of tho 
proporty belonging to Farhatullah and 
Muhammad Husiin who were tho judg¬ 
ment-debtors in that case. Certain 
houses and certain lands situate in 13i 1 - 
gram had boon attached in execution of 
the decree. Tho plot in dispute was nob 
tho subject of attachment in that case, 
bub in para. 3 of that application it was 
stated that her father Saadat Ali had 
died and that his son Muhammad Hus¬ 
sain was his heir and in possession of 
tho assets to tho deceased, who had exe¬ 
cuted a deed of gift in her favour in re¬ 
gard to tho plot which had boon attach¬ 
ed in that case. It was contended on 
behalf of tho appellants that this was 
evidence of tho fact that Mb. Amirun- 
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nisa or her sisters had never been in 
possession of the property in suit. I 
cannot accept this argument for two rea¬ 
sons, firstly that this statement of Mr. 
Amirunnisa cannot bo considered to be 
binding upon her sisters, who do not 
claim through her; secondly, this state¬ 
ment does not at all relate expressly to 
the plot in dispute. The general allega¬ 
tion to the effect that one of the heirs 
was in possessiou of the property cannot 
be considered to mean that ho was ad¬ 
mitted to have been in exclusive posses¬ 
sion or in any case in such possession of 
the entiro property. The statement 
must be considered to refer only to the 
property which Mt. Amirunnisa is alleg¬ 
ed to have acquired from Muhammad 
Hussan under the alleged deed of gift. 
I am, therefore, of opinion that this 
statement cannot destroy the titlo either 
of Mt. Amirunnisa or of her sisteis in 
respect of the plot in dispute. 

The learned counsel for the defeu- 
dants-appellants did not rely upon any 
other ovidonco on the record, I, there¬ 
fore, hold that the adverse possession of 
the transferrers of the defendants-appel- 
lants in respect of the plot in dispute has 
not been established and the decree of 
the learned Subordinate Judge in favour 
of the plaintiff-respondent was correctly 
passed. The appeal, therefore, fails and 

is dismissed with costs. 

S.N./R.K. Appeal dismissed. 
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Srivastava, J. 

Thakurain Haraj Kutnear — Plain¬ 
tiff— Appellant. 

v. 

Samad — Defendant—Respondent. 

Second Rent Appeal No. 39 of 1929, 
Decided on 30th October 1929, against 
decree of Dist. Judge, Rae Bareli, D/- 
11th May 1929. 

Oudh Rent Act (22 of 1886), S. 60— Eject¬ 
ment—Notice of ejectment not contested or 
upheld in unsuccessful proceedings — Ten¬ 
ancy determines only when tenant sur¬ 
renders possession or proceedings arc taken 
under S. 60. 

When a notice of ojoctraont is issued against 
a tenant and the notico is not coutestod or if 
a suit is instituted to contest the notico and 
the suit is unsuccessful and the notica is up¬ 
held, iu oithor of theso cast's tho tenancy is 
determined only when tho tenant actually 
surrenders possession of tho holding or when 
proceedings for actual ojeetmont are taken 


under S. 60. -Oudh Rsut Act : A, I . R. 1926 
Otulh 555, Ref , [P 202 C 2 ; P 203 0 1] 

Radha Krishna —for Appellant. 

Girja Shankar Srivastava —for Res¬ 
pondent. 

Judgment.—This is a second appeal 
arising out of a suit under S. 127 read 
with S. 108 Cl. (2), Oudh Ront Act. 
Ilahi Khan the father of defendant-res¬ 
pondent was originally a tenant.of the 
plaintiff-appellant in respect of land 
consisting of 2L bighas 11 biswas and 15 
biswansis in area carrying a rent of 
78-9-6 per annum. The plaintiff-appel¬ 
lant issued a notice of ejectment against 
Ilahi Khan for the year 1329P. Ilahi 
Khan brought a suit under S. 108 (8) 
Oudh Rent Act, to contest the notice 
of ejectment. On 18th April 1921 this 
suit was decided by means of a compro¬ 
mise under which the parties agreed 
that Ilahi Khan should retain 16 bighas 
out of the land in suit at a rent of Rs. 
70-9-6 and should give up the remaining 
5 bighas 11 biswas and 5 biswansis 
which was referred to in the compro¬ 
mise as subject to a rental of Rs. 13-3 
per annum. As regards this area of 5 
bighas 11 biswas and 15 biswansis the 
petition of compromise stated that the 
notice of ejectment would be uphold. 
The parties are agreed that a decree 
was passed in terms of this compromise 
and that the necessary lease was exe¬ 
cuted on the basis of the new contract 
settled between the parties in respect 
of the area of 16 bighas. However, 
Ilahi Khan did not give up possession 
of the 5 bighas 11 biswas and lo bis¬ 
wansis land and it is no longer disputed 

that Ilahi Khan and after him his son. 
the defendant, have all along continued 
in possession of it. On 30fch March 1928 
tho plaintiff instituted the present suit 
under S. 127, Oudh Rent Act, treating 
tho defendant as a trospassei in respec 
of this area of 5 bighas 11 biswas * n “ 
15 biswansis. Roth the Courts o 
have dismissed the suit ou thogiouni 
that tho defendant could not bo treated 
as a trespasser but must bo considered 
as continuing in possession o io 
as a tenant as before. I think the *®. 
sion of tho lower Courts is correct. 
When a notico of ejectment is issued, 

against a tonant and the notice . fc J 
contested or if a suit is instituted to 

contest tho notico and tho 9U b 9 . 

successful and tho notice is uphold. 



1930 Bhajja 

either of these oases the tenancy is de¬ 
termined only when the tenant actually 
surrenders possession of the holding or 
when proceedings for actual ejectment 
are taken under S. 60, Oudh Rent Act. 
In this case it is admitted that the te¬ 
nant did not surrender possession of the 
holding. It is also conceded that no 
proceedings were taken under S. 60, 
Oudh Rent Act. It follows that the 
defendant must be desmed to have con¬ 
tinued as a tenant. This view is sup¬ 
ported by the decision in Anporna Kuer 
v. Ram Ratan Singh (i). In this case 
Misra, J., relying upon the Judicial 
Commissioners Select Case No. 189 and 
an unpublished decision of the Board 
of Revenue, held that a tenant cannot 
he treated as a trespasser until he has 
been formally ejected from his land or 
until the actual possession of his hold¬ 
ing has been taken by the landlord. It 
was argued by the learned counsel for 
the plaintiff-appellant that the present 
case is distinguishable from the case 
just referred to inasmuch as a fresh 
lease was executed in respect of 16 
bighas out of the original holding of 21 
bighas odd. I do not think that this 
- fact makes any difference in the applica¬ 
tion of the principle underlying the 
above decision. It is quite clear from 
the terms of the compromise that the 
notice was upheld in respect of 5 bighas 
11 biswas and 15 biswaneis in suit. The 
failure of the plaintiff to take proceed¬ 
ings under S. 60 in respect of this land 
must lead to the inference that the 
plaintiff allowed the defendant to hold 
over as before. I, therefore, agree with 
the learned District Judge that the de¬ 
fendant cannot bo considered to be a 
trespasser and S. 127 does not apply to 
the case. 

Another argument urged in support 
of the appeal was that even if the de¬ 
fendant was not a trespasser the plain¬ 
tiff was entitled to have the rent in 
respect of the land in suit determined 
under S. 32-B, Oudh Rent Act. This 
argument proceeds on the assumption 
that there is no rent fixed in respect of 
the land but this assumption is without 
foundation. As I have pointed out be¬ 
fore the petition of compromise expres¬ 
sly stated that the land in suit was to 
carry a rent of Rs. 13-3-0 per annum. 

S. 3 2-B_has therefore , no applicat ion 

(1) A. I. R. 192G Oudh 555. 
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to the case. Moreover the present suit 
was one under S. 127 and not under 
S. 32-rs, Oudh Rent Act. I must, there* 
fore, overrule this contention also. 

The appeal fails and is accordingly 
dismissed with costs. 

V.b./r.k, Appeal dismissed . 
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Wazir Hasan, Ag. C. J., and Raza, J. 

Dh ajj a Defendant—Appellant. 

v. 

Ch at tan Plaiu tiff —Respondent. 

Second Appeal No. 324 of 1929, Deci¬ 
ded on 13th February 1930, against dec¬ 
ree of Sub-Judge, Malihabad, Lucknow,. 
D/- 16th September 1929. 

(a) Easements Act, S. 59—Transferee of 
land is not bound to respect wish of his 
transferrer to respect license in favour of 
third person — He can still withdraw it. 

Under S. 59, the transferee is not as such 
bound by the term of tho licensa granted by 
the vendor. Tho wish expressed by the vendor 
in the deed of sale in favour of tho licensee 
that license be respected by tho vendee has no 
legal effect and in spite of it, according to the 
terms of S. 59, it is open to tho transferee to 
withdraw the license. [P 201 C 1,2] 

(b) Civil P. C., S. 11—Suit for ejectment 
of licensee from predecessor-in-litle — Pre¬ 
vious suit by predecessor-in-title dismissed — 
Suit is not barred. 

Since tho transferee of a grantor of a license 
is not bound as such by tho license under S. 
59, Easements Act, it follows that tho trans¬ 
feree is also not bound by the result of a pre¬ 
vious litigation between tho grantor and the 
grantee, if the claim of tho grantor has failed 
by reason of his failure to prove the ground on 
which ho sought ejectment. [P 204 C 2] 

Mohammad Askar Ali —for Appellant. 

AH Zaheer — for Respondent, 

Judgment. This is the defendant’s 
appeal from tho decree of the .Subordi¬ 
nate Judge of Malihabad dated 16th 
September 1929, reversing the decree of 
the Munsif,‘South Lucknow, dated 21st 
February 1929. 

Both Courts are agreed in finding that 
the pieco of land in respect of which the 
plaintiff claims relief of possession in 
tho suit, out of which this appeal arises, 
belongs to tho plaintiff under a deed of 
salo dated 3rd January 1925 executed 
by tho former owner, one Darogha Raza 
Husain. The finding was accepted be¬ 
fore us by tho learned advocate for the 
do fondant, appellant. 

The question in tho case is as to 
whether tho defendant has any right to 
resist tho plaintiff s claim for ojoctment 
by virtue of his proprietary title. The 
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defendant pleads this right' mainly on 
three grounds which were argued before 
us in support of the appeal : 

(L) That the claim is barred by res 
ju dicata. 

(2) That the plaintiff’s title is subject 
to tho terms of an agreement executed 
by tho previous owner in respect of tho 
land in suit ; and 

(3) that the defendant has raised a 
permanent structure on the land in 
q uestion. 

Tho second ploa in defence should be 
dealt with iirst as that is tho position 
which it logically occupies. 

On 16th July 1896 tho defendant exe¬ 
cuted a document which is produced on 
the record of this case by tho plaintiff. 
Presumably the plaintiff obtained pos¬ 
session of it from his predecessor-in- 
interest, Darogha Raza Husain, at the 
time when the latter sold the land in 
suit together with other properties to 
the former. A further presumption on 
the facts is that the document referred 
to above-must on its execution havo 
been delivered by the defendant to 
Darogha Raza Husain. Tho lower ap¬ 
pellate Court has construed this docu¬ 
ment as a license granted by Darogha 
Raza Husain to tho defendant in respect 
of tho use of tho land in suit as a wrest¬ 
ling ground. The use is clearly permit¬ 
ted without any consideration for it as 
tho document states that tho grant is 
being made without liability for rent 
and as a matter of personal favour. It 
was faintly suggested in tho argument 
before us by tbo learned advocate for 
the defendant that the document of 16th 
July 1896 is not a license simpliciter 
but it also creates an intorest in tho land 
in suit in favour of the grantee. Wo 
are unable to accept this suggestion. On 
a proper construction of this document n c 
other conclusion is possible than that it 
evidences a mere grant by way of license 
and does not create any interest in the 
subject matter of tho grant in favour of 
the grantee. 

j This being the nature of tho right 
which the defendant holds in tho land 
I suit it follows under S. 69, Easements 
Act, 1882, that tho transferee is not as 
much bound by tho terms of tho license. 
Tho wish expressed by tho vendor, 
j Darogha Raza Hussain, in tho deod of 
I sale in favour of tho plaintiff that tho 
i agreement of 16th July 1896 might 
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be respected by the vendee has 
clearly no legal effect and in spite of it, 

according to the terms of S. 59 already 

referred to, it is open to the transferee, 
which position the plaintiff occupies, to 
withdraw the license. 

It will now be convenient to dispose 
of the third point urged in appeal. The 
lower Court has found that there exists 
today no.structure*of a permanent cha¬ 
racter made by the defendant on the land 
in suit. The argument therefore fails. 

Little need be said on the plea of res 
judicata. It is true that a claim by 
Darogha Raza Husain for possession of 
the plot of land now in suit was dis¬ 
missed against the defendant in the 
year 1909 (Ex. A-2). The decision may 
preclude Darogha Raza Husain from 
seeking ejectment of the defendant on a 
subsequent occasion on the same 
grounds on which he sought the relief 
of ejectment on the previous occasion 
and tho relief was refused. It will be 
an open question as to whether Darogha 
Raza Husain’s second claim for eject¬ 
ment would be barred by reason of tho 
previous decision if the claim were 
founded on the right of revocation of 
tho license which obviously it was open 
to him to exercise whenever he chose. 
It is admitted that the previous suit of 
Darogha Raza Husain was not founded 
on that right of his. Be that as it may, 
if the transferee of a grantor of a license 
is not hound as such by the license 
under S. 59, Easements Act, 1882, it 
seoras to us to follow that tho trans¬ 
feree is also not bound by tho result of a 
previous litigation between tho granfcoi 
and the grantee, if tho claim of the 
grantor has failed by reason of his fai¬ 
lure to prove tho ground on which he 
sought ejectment. 

The result is that the appeal fails an 

is dismissed with costs. 

V.b./r.K. Appeal dismissed . 
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PULLAN, J. 

Mahaden Prasad Dakkal Plaintiff 
Appellant. 

v. 

Mt. . Tamila Khatoon — Defendant 

Respondent. _ 

Second Appeal No. 297 of 1929. Deci¬ 
ded on 10th January 1930, against de- 
croo of Sub-Judgo, Oonda, D/- 
August 1929. 
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U. P. Municipalities Act, Ss. 180 and 184 
—District Magistrate upholding order of 
sanction to build wall given by municipality 
— Person aggrieved by such order can ask 
for relief in civil Court. 

A and B wore owners of neighbouring plots. 
*4 alleged that one window and one door of his 
house opened on to the neighbouring plot and 
that ho had a right of way in respect of the 
door and a right of easement in respect of the 
window. On an application from B tho owner 
of tho neighbouring plot, the municipality 
gave him permission to build a wall so as to 
block up tho door of .4. On appoal from A t tho 
District Magistrate upheld tho permission 
granted by the municipality, observing that “I 
have to look into the matter only from the 
municipal point of view " and again " tho 
matter primarily is a question for tho civil 
Court/’ .4 then brought a suit in the civil 
Court but both Courts found that undor 8. 321, 
Municipalities Act, the order of tho District 
Magistrate was final and could uot bo ques* 
tioned in a civil Court : 

Held : that the order of tho Board as con¬ 
firmed by tho District Magistrate had nothing 
to say as to A's right of easement : [P 205 C 2] 

Held further : that as tho case came under 
S. 180. it was, theroforo, a case where A had a 
romedy in tho civil Court : A, I. R. 1920 Oudh 
413, Dist. [P 200 C 1] 

Ram Prasad Varma —for Appellant. 

Haider Husain and Mahmud Beg — 
for Respondent. 

Judgment.—The appellant is the 
owner of a plot 682 situated in the 
Municipality of Gonda. Tho respon¬ 
dent owns the neighbouring plot 700. 
Tho appellant states that one window 
and one door of his house open on to 
that plot and that he has a right of way 
in respect of tho door and a right of 
easement in respect of tho window. 
The respondent made an application to 
tho Municipal Board for permission to 
build on plot 700 so as to block up tho 
door of tho appellant. Permission was 
granted by tho Municipal Board, and 
tho apj)ollant appealed to the District 
Magistrate undor tho provisions of tho 
Municipalities Act. The District Magis¬ 
trate passed an order dated 22nd Feb¬ 
ruary 1928 in which ho accopted tho 
present appellant’s appeal, and ordered 
a pathway three foot wide to bo left 
along tho south and west wall of tho 
now house. Subsequently tho District 
Magistrate reviewed this ordor on tho 
ground apparently that tho opposite 
party had not boon represontod at tho 
former hearing. IIo withdrew his 
ordor as to lowing a pathway on tho 
ground that it was tho back door only 
of tho prosont appellant which opened 
on to ‘this plot. In tho courso of his 


order he observed, “ I have to look into 

the matter only from the municipal 

point of view ” and again : 

the matter primarily is a question for the 
civil Court. Tho Municipal Board’s point is 
that there is no need to have a lane hero and 
tho value of tho respondent’s property will con¬ 
siderably bo reduced if order is givon to leave a 
lane.” 

The appellant then brought a suit in 
tho civil Court, and two Courts have 
found that under S. 321, Municipalities 
Act, the order of the District Magistrate 
is final and cannot be questioned in civil 
Court. The learned Subordinate Judge 
in his order on appeal gives no reason 
for taking this view, hut refers to a 
decision of this Court reported in Mxini- 
cipal Board , Bara Banki v. Rajah Ali 
(l). That ruling has no relevance to 
the present suit. It deals ODly with a 
case such as frequently arises where a 
person has been refused permission to 
build by the Board and tries to carry 
the matter further into the civil Court. 
The question between tho applicant for 
permission to build and the Municipal 
Board is decided finally by the Board 
and the appellate authority. Once the 
applicant has failed in tho Court of the 
appellate authority, in this case the 
District Magistrate, he cannot challenge 
the order in tho civil Court, but this 
does not conclude the matter as bet¬ 
ween the applicant to build and a 
neighbour. It is true that a neighbour 
being an aggrieved person has right to 
appeal under tho Municipalities Act and 
in so far as the ordor passed on that 
appeal is an order in which final juris¬ 
diction is given by tho Municipalities 
Act, he would bo debarred from bringing 
a suit in tho civil Court by S. 321 of 
tho Act, but orders given under S. 180 
of the Act, which is the section with 
which I am concerned in the present 
case, are subject to tho provisions of 
S. 184 which indicates clearly that : 

“ A sanction givon undor S. 180 shall not, 
beyond exornpbing tho persons to whom tho 
sanction is given or doomed to have boon given 
form any penalty or consequence to which ho 
would otherwiso bo liablo under Ss. 1>*5, 16G or 
222, confor or extinguish any right or disabi¬ 
lity .or affect any title to pro¬ 

perty or havo any ether legal cflect whatso¬ 
ever.” 

Tho ordor of tho Board, as confirmed 
by tho District Magistrate in tlie pre¬ 
sent case, has nothing to say as to the 
plaintiff-appellant’s right of way or 

(1) A. 1. H.192G Oudh 413—29 O. C. 331~ 
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right of easoraenb. These matters have 
not been decided. As the District Ma¬ 
gistrate himself says he deals with the 
matter from the municipal point of view 
only, lie finds that the municipality 
has no objection to the building and, 
therefore, it may be erected, but he 
does not say and could not say that the 
plaintiff-appellant has no right to object 
to the building on the grounds that 
have been raised by him in 11 1 o present 
suit. Indeed, bo expressly observes 
that the matter is primarily a question 
for the civil Court. This is not a case 
which can be dealt with under S. 3IS 
by reference to the High Court. It is 
a case where the plaintiff-appellant has 
a remedy in the civil Court from the 
very first, where no order has been 
passed denying him his remedy and 
where, therefore, it is still open to him 
to seek his remedy in the proper Court, 
that is to say the civil Court. 

I allow this appeal, set aside the 
decrees of the Courts below and order 
that the suit be restored to its original 
number and disposed of according to 
law. Costs will abide the result. 

V.S./r.k. Appeal alio iced. 
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Raza, J. 

Qutbudd i n —P1 a i n t i tT—Appellant. 

v. 

Abdu f l ah Khan —Defendant—Respon¬ 
dent. 

Second Appeal No. 78 of 1929, Decided 
on 5th October 1929, from decree of 
First Sub-Judge, Bahraich, D/- 17th 
November 1928. 

Oudh Rent Acl (22 of 1886),Ss.36, 37, and 
53 Mortgage of simple tenancy holding is 
unlawful and mortgagor is entitled to pos¬ 
session on refund of consideration. 

A mortgage of a simple tenancy holdiug is 
unlawful and docs net confer any right on tho 
mortgagee to hold possession of tho holding as 
such. On refund of the amoupt advanced the 
mortgagor in such a case is entitled to recover 
possession of tho holding, hut he is not enti¬ 
tled to mesne profits: A. 1. H. L92G Oudh 270 
Rel. on. [P 207 C 1, 2] 

Gulam Hasan —for Appollant. 

Ii. 1). Sinha for Respondent. 

Judgment. —These Appeals Nos. 50 
and 78 of 1929, arise out of a suit for 
posossion of certain tenancy land in 
village Pure Dubar Sain in the District 
of Bahraich. Appeal No. 50 is tho de¬ 
fendant's appeal and appeal No. 78, the 

laintiff’s appeal. 


The plaintiff holds the land in suit as 
a toiiai?^ from tho talukdar of Nanpara. 
He brought the suit for possession of 
the land in question alleging that the 
defendant was a trespasser. 

The claim was resisted by the defen¬ 
dant on various grounds. 

The learned Munsiff framed five issues 
and found as follows: 

1. The plaintiff did not relinquish 
his tenancy rights as alleged by the 
defendant. The defendant did not ac¬ 
quire any tenancy rights in the land 
and is not a tenant of the land in suit. 

2. The suit is maintainable in the 
civil Court. 

3. The defendant is in possession of 
the land in suit as a mortgagee from 
the plaintiff under the deed dated 23rd 
Juno 1925, as alleged by him. 

4. The plaintiff is not entitled to any 
damages. 

5. The plaintiff is entitled to a decree 
for possession of the land iD suit on pay¬ 
ment of tho principal money and the 
interest due on the mortgage deed in 
question dated 23rd June 1925. The 
defendant is not entitled to any interest 
since 1st Juno 1926, as he has been in 
possession of the land since that date. 
The plaintiff has all along been willing 
to pay the principal and interest due on 
the deed in question. Ho will there¬ 
fore pay tho amount duo on tho deed to 
tho plaintiff. 

The result was that the plaintiff was 
given a decree for possession of the 
land in suit, on payment of the princi¬ 
pal and interest due on the deed in 

question. 

The plaintiff appealed, challenging the 
finding of the first Court on the question 
of damages and contending that he was 
entitled to get possession of the land in 
suit without payment of the amoun 
duo on tho mortgage in question. 0 
defendant filed cross-objections, c la - 

longing tho findings of the first Com 
on issues 1 and 27 Tho learned 
Subordinate Judge, who lioaid ® 
appeal dismissed the plaintiff s appoa 
and also tiio defendant's cross-objec¬ 
tions. Thus he upheld tho decision of 

the first Court. , . 

The parties have now come to this 

Court in second appeal. 

In my opinion there is no substance 

in these appeals. 
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I take up the defendant's appeal 
(No. 50 of 1929) first. The finding of 
the lower Courts that it is not satis¬ 
factorily proved that the plaintiff really 
relinquished his holding as alleged by 
the defendant, is supported by the evi¬ 
dence on record. It is also in evidence 
that no lease was granted to tlie defen¬ 
dant and that ho was never recognized 
by the estate as the tenant of the land 
in suit. The plaintiff is still the tenant 
of the land in suit and he is recorded as 
such in the village pipers. The appel¬ 
lant s learned counsel has argued before 
me that the plaintiff is estopped from 
alleging that there was no relinquish¬ 
ment and that ho was the tenant of the 
land in suit. The plea of estoppel 
which has been raised by the defendant 
in this Court was not raised in the first 
Court aud is not well founded in fact. 
The fact is that the defendant got pos¬ 
session of the land in suit under the 
terms of the deed Ex. A-5, dated 23rd 
June 1925, as held by the lower Courts. 
The learned Munsiff has construed this 
deed as a mortgage deed. The learned 
Subordinate Judge has construed it as a 
simple money bond. I have examined 
the deed in question. I agree with the 
finding of the learned Munsiff on this 
point. The deed in question purports 
to be a mortgage deed. It is of course 
invalid as a mortgage deed. It was exe¬ 
cuted for Rs. 100 but was not registered 
as required by law. It is invalid and 
unenforceable as a mortgage also be¬ 
cause a mortgage of a simple tenancy 
holding is unlawful as held in Dasrath 
v. Sandala (l). The defendant cannot 
bo allowed to hold the land as a mort¬ 
gagee under the deed in question. The 
plaintiff’s claim for possession of the 
land in suit was properly decreed by the 
lower Courts. There can ho no estoppel 
when both parties are aware of the 
facts and the defendant must be held to 
have known that the right of tenancy 
which the plaintiff purported to mort¬ 
gage was non-transferable. No estop¬ 
pel can arise from ignorance of law 
which both parties must <be prosumed 
to know. 

There is no force in the ground of ap¬ 
peal that the suit is not maintainble in 
the civil Court. This point was not 
urged in the course of arguments. 

(1) A. I, R. ID2C Oudh 270. 


The result is that the defendant's ap¬ 
peal fails and must be dismissed. 

Now I take up tho plaintiff’s appeal 
(No. 78 of 1929). The plaintiff contends 
that the relief granted to the defendant in 
so far as payment under a void mortgage 
was concerned could not be legally al¬ 
lowed. I am not prepared to accept this 
contention. The defendant has not sued 
for recovery of the amount duo on the 
deed in question in this case. The 
plaintiff has admitted tho deed in ques¬ 
tion. It has been found that the defen¬ 
dant got possession of the land in suit 
with tho permission of tho plaintiff un¬ 
der the terms of the deed. The plaintiff 
appellant’s learned counsel has question¬ 
ed the finding of the lower Courts on 
this point ; but I find that there is evi¬ 
dence in support of the finding. The 
defendant’s evidence shows that he had 
got possession of the land in suit with 
the plaintiff’s permission, as the plaintiff 
had failed to pay off the debt under the 
terms of the deed in question. The 
plaintiff stated before tlie first Court 
clearly that he was ready and willing 
to pay the amount due on tho deed in 
question to tho defendant. I think the 
learned Munsiff was not wrong in these 
circumstances in giving the plaintiff a 
decree for possession of the land in suit 
on payment of the amount due to the 
defendant. The appellant’s learned 
counsel informs tho Court that tho 
plaintiff has since deposited the money 
in first Court. He contends that the 
plaintiff ought to have been allowed 
damages. In my opinion this contention 
must be overruled. It has been found 
that the defendant had got possession 
of tho land in suit with the plaintiff’s 
permission and consent. This finding 
must be accepted in second appeal. As 
the defendant had got possession of the 
land in suit with the permission and 
consent of the plaintiff, the latter is not 
entitled to any damages. The plaintiff 
himself had put tho defendant in posses 
sion of the land in suit. He is wrong in 
alleging that tho defendant took posses¬ 
sion of the land as a trespasser. Tho 
fact is that tho defendant took posses¬ 
sion of tho land in suit with tho plain- 
tiff’s consent under tho deed oxocuted by 
tho plaintiff. Tho defendant of course 
cannot resist tho plaintiffs' claim for 
possession of the land in suit as tho 
deed is invalid; but no damages can bo 
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allowed to the plaintiff in the circum¬ 
stances of this case. 

The result is that both the appeals 
fail and must be dismissed. Hence I 
dismiss these appeals with costs. 

v . p . / K. K . A ppea l s d i s 77 1 i sse< 1 . 
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Sri vast ay a and Pullan, JJ. 

( Saiyad) Abdul Gkani —Defendant— 
Appellant. 

•v. 

Mt. Ali Begam —Plaintiff — Respon- 
den t. 

First Rent Appeal No. 35 of 1929, 
Decided on 13th January 1930, against 
order of Assistant Collector, First Class, 
Unao. L)/- 6th Juno 1929. 

(a, Contract Act, S 37—Tender of amount 
less than sum admitted to be due is not 
legal. 

A tenner of an amount less than what the 
debt r admits to bo due from him is net a 
legal tender at all and t»ho person to whom it is 
made does not run any risk in refusing it : 

41 Cal. 493 (P.C.) and 1G Bom. 141, Bel. on. 

[P 209 C 2] 

(b) Oudh Rent Act (12 of 1881), S. 108 

(15) — Lambardar’s charges should be al¬ 
lowed on total amount of collections. 

The charges should be allowed not on the 
amount of net profits hut on the total amount 
of collections made by the larabardar. P2l0L>lj 

A. P. Sen and 8. C . Das —for Appel¬ 

lant. 

Muhammad Wasim —for Respondent. 

Pull in, J.—This is an appeal by the 
defendant against the judgment and 
decree dated 6th June 1929, passed by 
the Assistant Collector of Unao. It 
arises out of a suit for profits under 
S. 108, Cl. 15, Oudh Rent Act. It appears 
that the parties are cosharers in village 
Resval Mansokhera in the Unao Dis¬ 
trict, the share of the plaintiff Mt. Ali 
Begam, hoing Id annas and that of Syod 
Abdul Ghani, defendant, two annas. 
The latter is also lambardar. The suit 
was for profits for four years from 1332 
F. to 1335 F. The plaintiff claimed 
Rs. L2 000 on account of profits and 
interest at 12 per cent per annum for 
the four years in suit. 

The learned Assistant Collector has 
decreed the claim for Rs. 8,461-3 0 on 
account of principal, Rs. 2,588-5-0 on 
account of interosb, Rs. 78-12-0 on ac¬ 
count of Sewai, total 11s. 11,128-4-0 to¬ 
gether with proportionate costs and 
future interest ofc 6 per cent per annum 
on the amount docrood. 


The first contention urged on behalf 
of the defendant-appellant is that be 
had, before the institution of the suit, 
made two tenders, one of Rs. 2,000 on 
30th October 1926 and another of Rs. 
6,000 on 22nd May 1928 and that, there¬ 
fore, the interest on the amount of pro¬ 
fits due on the dates of the tenders 
should cease from those dates. The 
learned Assistant Collector has found 
the making of the first tender proved 
bet held against tho defendant in res¬ 
pect of the second tender. The learned 
counsel for the -plaintiff-respondent 
accepts the correctness of the finding of 
the learned Assistant Collector in res¬ 
pect of the first tender, so it is no longer 
in dispute that on 30th October 1926, 
the defendant made a tender of Rs.2,00(1 
to Mt. Ali Begam, the plaintiff. As 
regards the second tender, it appears 
that on 22nd May 1928 the defendant 
made an application to the Court of the 
Assistant Collector at Unao saying that 
he had brought with him Rs. 6,000 and 
wanted to pay to one Munshi Kazira 
Husain, a general agent of the plaintiff 
but that the latter was unwilling to 
receive the money. The defendant, 
therefore, prayed that the said money 
he caused to be paid to ‘Munshi Kazim 
Husain or that the applicant be per¬ 
mitted to deposit it in the Government 
Treasury, payable to the plaintiff. 


The Assistant Collector thereupon 
lied upon Munshi Kazim Husain to ac- 
ipt payment but as ho refused to leceiv©’ 
saying that he had no permission to cio 
,, the Court ordered tho application to 
) consigned to records. The p aI . 
is sought to meet this by ex ‘ l ® . .. 

10 Ashiq Hussin another agon . 

aintitT who deposed that the viUag 
,o profits of which were >n depute 

as under his solo chaifce . ‘ 

azim Husain had no poimissi r a 
:cepb rent or revenue in iesp 

*° 0 

coivo payment on account that h^ 
>t an application written out c P 

nc his willingness to tako over 
onov but the dofondan had n the 

“”V™ ‘,t‘ So doy. .o tho 
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fcion could nob bo pub in. Having exa¬ 
mined bhe evidence carefully, we fail bo 
find any suilicienb grounds for supposing 
bh&b bhe bender made by bhe defendanb 
was only a ruse bo create evidence? in 
support of a plea bo the effect that ho 
should not be made liable for interosb. 
It bhe story told by Ashiq Husain is 
correct, wo do nob seo any reason why 
he should nob have pub in the applica¬ 
tion which he says had been prepared 
on 22nd May, on bhe day following or 
on any subsequent day. Wo are, there¬ 
fore, of opinion that the fact of the 
alleged tender of Rs. 6,000 on 22nd 
May 1928, has been sufficiently proved. 

Next bhe question arises whether 
these tenders can be considered offeobivo 
for relieving the defendanb of his liabi¬ 
lity to pay interest from the date of the 
aforesaid tenders. In this connexion it 
is important to. note that the learned 
counsel for the defendant-appellant ad¬ 
mits that on 30th October 1926 when he 
sent bhe moneyorder for Rs. 2,000, the 
total amount of profits payable by him 
to bhe plaintiff for the years 1332 and 
1333 F., which had already fallen due, 
exceeded Rs. 4,000. Similarly it is ad¬ 
mitted that on 22nd May 1928 when 
the defendant made his tender of Rs. 
6,000, the total amount of profits pay¬ 
able by him to the plaintiff and which 
had already fallen due, exceeded tho 
amount of Rs. 6,000. Tho question, 
therefore, arises whether under such 
circumstances, the plaintiff was under 
any obligation to accept the amount 
tendered which was less than tho 
amount actually due and payable on 
that date and whether by refusing to 
accept tho payment, she would in law 
lose her right to claim interest to which 
she would otherwise be entitled. In 
Durga Prasad Singh v. Rajendra 
Narayan Rag chi (1) the facts were 
that the plaintiff brought a suit for 
arrears of rent, cesses and interest 
against tho defendants. Tho dofon- 
dants ploaded inter alia that tho 
rent had boon reduced and that thoy 
had tendered tho amounts of tho re¬ 
duced rents and consequently that tho 
plaintiff was nob enbiblod to interest in 
respect of the amounts so tendered. It 
was held by their Lordships of tho Judi¬ 
cial Committee that tho defend ante had 

(1) [1013] 11 Cal. 493=21 I. C. 750=10 I. A- 
223 (P.C.). 
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failol to prove any facts which would 
entitle thorn to any abatement of rent 
and that the tenders in respect of rent 
and interest upon arrears of rent which 
bhe defendants relied upon, having been 
tenders based on a reduced rent, were 
thoroforo nob good tenders, either as 
tenders of rent, or of interest on arrears 
of rent and were ineffective. In Haji 
Abdul Rahman v. Haji Noor Mahomed 
(2), Telang, J.. held that tho rule laid 
down in Dixon v. Clarke (3) that the 
tender of only a part of a dobt must be 
treated as if it had never been made, 
applies only where the party making 
the tender admits more to bo duo than 
is tendered. The soundness of this pro¬ 
position may ho open to doubt but it is 
unnecessary for us to express any opi¬ 
nion on the point in tho present case 
inasmuch as it is admitted by tho learned 
counsel for the defendant as pointed 
out above that tho amounts duo to the 
plaintiff on the dates when the two 
tenders were made, exceeded the amount 
tendered. So even upon the principle 
laid down by Telang, J., in this case the 
tenders relied upon by tho defendant 
must bo hold to bo ineffective to relieve 
- the defendant of his liability for in¬ 
terest. In our opinion a tender ot an 
amount less than what the debtor ad¬ 
mits to bo duo from him is nob a legal 
tender at all and the person to whom it 
is nudo does not run any risk in refus¬ 
ing it. For bhe above reasons we are of 
opinion that interosb did not cease to' 
run on tho amounts tendered with effect 
from bhe date on which tho tenders were 
m vie. At the same timo wo fool that 
the plaintiff’s conduct in refusing to re¬ 
ceive even in part payment tho amounts 
offered to be paid was not reasonable. 
Under tho circumstances we think that 
wo might well reduce the interest which 
has boon allowe » to her by the lower 
Court. Tho loarnod Assistant Collector 
has allowed tho plaintiff interest at tho 
rate of 12 '4 per annum which amounts 
to Rs. 2,588-5-0. Wo think that tho jus¬ 
tice and equities of tho case would bo 
sufficiently mob by allowing tho plaintiff 
interosb at tho rate of 6 °/o per annum 
and wo roduco tho interosb accordingly. 

Tho next contention urged on behalf 
of the defe ndant-appellant is t ha,b tho 

i) [18821 10 Bom. 111. 

3) > 0. 13. 305 = 10 15. J. 0. B. 237 = 5 D. & 15. 

155. 
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learned Assistant Collector is wrong in 
allowing him collection charges at the 
rate of 5 % on the amount of net profits 
only. It is argued that the defendant 
as lambardar should be allowed collec¬ 
tion charges at the rate of 10 % on the 
amount of collections. It is admitted 
that the defendant has not given any 
evidence to prove the amount of actual 
expenses incurred by him in the making 
of collections. Under the circumstances 
we think that the rate of 5 % fixed by 
the lower Court is quite reasonable but 
the charges should be allowed not on 
the amount of neb profits but on the 
total amount of collections made by the 
lambardar. The matter is so obvious 
that it lias not been contested by the 
learned counsel for the plaintiff-res¬ 
pondent. 

It was also argued that the plaintiff’s 
claim for profits in respect of 1335 F. 
was premature, and that no interest or 
costs should have been allowed in res¬ 
pect of profits payable for this year. 
This argument seems to have been based 
on a mis-apprehonsion as regards the 
date on which the cause of action ac¬ 
crued in favour of the plaintiff in res¬ 
pect of her claim for 1335 F. Under 
S. 132, Oudh Rent Act, the cause of ac¬ 
tion arose on the last day of the month 
of Jeth of the fasli year in which the 
profits fell due. The last day of Jeth 
for : 1335 F. corresponds to 3rd June 
1928. The present suit was instituted 
on 5th June 1928. We must therefore 
overrule this contention. 

Lastly it was contended that the 
amount of costs taxed in the decree of 
the lower Court is incorrect. The learned 
Assistant Collector had allowed to the 
plaintiff proportionate costs npon the 
sum decreed. As regards ono item of 
Rs. 85 in respect of commissioner’s fee, 
the * learnod Assistant Collector had 
found that Rs. 77-8-0 out of this amount 
had been paid by the plaintiff and 
Rs. 7-8-0 by the defendant. Ho directed 
that these costs should be borne by the 
parties to the extent they had already 
paid. The grievance of the defendant 
is that tho decree as prepared in the 
lower Court makes him liable to pay 
Rs. 77-8-0 which had been paid by tho 
plaintiff on account of commissioner’s 
foe and that tho plaintiff has boon awar¬ 
ded full costs in respect of all tho iboms 
other than tho item of tho costs of 


stamps for the plaint. It is conceded 
that those objections are well founded. 
We, therefore, direct that the decree 
should be corrected so as to disallow 
the plaintiff tho amount of Rs. 77-8-0 
on account of commissioner’s fee and to 
correct the amount of costs awarded to 
the plaintiff by taxing the proportionate 
amount in respect of each of the other 
items of costs incurred by her. 

We, therefore, allow the appeal and 
modify the decree of the lower Court 
which should be amended in terms of 
our judgment. In the circumstances we 
order that the parties bear their own 
costs of the appeal. 

V.B./r.K. Order accordingly . 
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Stuart, C. J. and Srivastava, J. 

Ram Pal Singh and others —Plaintiffs 
— Appellants. 

v. 

Baldeo Bakhsh Singh »and others — 
Defendants—Respondents. 

First Appeal No. 40 of 1929, Decided 
on 11th December 1929, from order of 
Sub-Judge, Fyzabad, D/- 15th January 
1929. 

Hindu Law—Partition—Partition during 
life time of father at instance of ton — 
Mother takes equally with sons. 

Whero a partition is effected in father s life' 
time between tho fathor and the sons at the 
instance of a son, a mother takes a share oqual 
to that of a son: 81 All. 505, Rcl. on.[P 2V2 G 1J 

Kashi Prasad Srivastava for Appel¬ 


lants. 

M . L. Saksena — for Respondents. 

Judgment.—This is an appeal pre¬ 
ferred by the plaintiffs against a decree 
of the learned Subordinate Judge o 
Fyzabad awarding them a share by P^ 1 " 
tition in certain joint family piopor >. 
Their case is that they have nob been 
awarded a sufficient share. The tami y 
is a family governed by tho Mitaks iara 
Law. Shoo Dat Singh had in l92o at 
the date of his death three sons j a ( eo 
Bakhsh Singh, Raj Baksh Singh an 
Beni Madho Singh. Baldoo Baksh Singh 
had by a wife, who is now deceased, a 
son Rampal Singh who is plaintiff-appel¬ 
lant 1 and by a wife still alive, w 1 

name has not been disclosed, two sons 
Kishori Saran Singh, and Kaunsh 
Kishoro Singh. Before the death of 

Shoo Dat Singh, Rampal 8,n 6 h °. n 
own admission separated from his father 
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Baldeo Bakhsh Singh and went to live 
with his grandfather Sheo Dat Singh. 
After the death of Sheo Dab Singh his 
three sons Baldeo Bakhsh Singh, Raj 
Bakhsh Singh and Beni Madho Singh 
divided and separated all the property. 
There was a complete partition both of 
the immovable and moveable property. 
In the year 1928 Rampal Singh and his 
two minor sons instituted a suit for par¬ 
tition against Baldeo Bakhsh Siugh, 
Kishori Saran Singh, Kaushal 'Kishore 
Singh, Raj Bakhsh Singh and his sons, 
and Beni Madho Singh and his sons. It 
is now admitted that Raj Bakhsh Singh 
and his sons and Beni Madho Singh and 
his sons should not have been joined as 
parties. It is noticeable that in this 
suit the wife of Baldeo Bakhsh Singh, 
who is the .mother of Kishori Saran 
Singh and Kaushal Kishore Singh, was 
not joined as a party. The learned 
Judge decreed the suit in favour of the 
plaintiffs but allotted them a one-fifth 
share only. He considered that under 
the law Baldeo Bakhsh Singh, his three 
sons and his wife were each entitled to 
an equal share. He further found that 
plaintiff 1 had already received cer¬ 
tain moveable property at the time of 
the partition between his father and his 
father’s brothers and that certain other 
property which he claimed had been ac¬ 
quired by Baldeo Bakhsh Singh after 
Rampal Singh had separated from him. 
The plaintiff's main contest was that 
under a family custom he as the only 
sort of one wife was entitled to as great 
a share as the two sons of the other 
wife. In order to succeed on this he 
had to prove the existence of such a cus¬ 
tom. ! *• 

We agree with the learned trial 
Judge that he has absolutely failed to 
establish the existence of any such cus¬ 
tom. The property in question is situ¬ 
ated in the villages of Barai Kalan. 
Mahauii Uprhar, Manja Mahauli and 
Ram Nagar Dhaurahra in the Fyzabad 
District and in the villages of Sultan- 
pur, Lilar and Shahpur in the Barabanki 
District. The only evidence which ho 
has produced in support of this custom 
is an extract from a wajibularz of 
Shahpur maufi. There is nothing to 
show that any of the property in suit 
is situated in Shahpur maufi. Tho family 
reside in the Mazarpur hamlet of Shah¬ 
pur. But apart from that fact thoro is 


nothing in this extract of the wajibul* 
arz to show that it was verified or ac¬ 
cepted by any member of this family. 
No other evidence of any kind was pro¬ 
duced. Rampal Singh, who went into 
the witness-box, did not state that he 
had any knowledge as to the existence 
of such a custom. In these circumstances 
the learned trial Judge rightly found 
against the appellants on this plea. 

The next point which was taken • by 
the plaintiffs-appollants was that the 
mother of Kishori Saran Singh and 
Kaushal Kishore Singh should not have 
been granted any share. 

In the decree she is not granted any 
share specifically but her share has been 
calculated in the residue of the property 
which has not been partitioned. The 
argument hero was that as she was nob 
a party to the suit she should not have 
been granted any share. There is ; no 
force in this argument. The plaintiffs 
should have made her a party to suit if 
they had wished to contest her right on 
the facts. Under the law she was en¬ 
titled to a share. It has been suggested 
in argument that she may have lost all 
right to a share by receiving stridhan 
from her husband Baldeo Bakhsh Singh. 
As against this it is sufficient to say that 
neither in the pleadings nor anywhere 
else was it suggossed that she had re¬ 
ceived anything from her husband. In 
tho trial all that the plaintiffs* pleader 
said on tho subject is this: 

“It is also admitted that tho 89oond wife of 
defendant 1 is alive. I do not admit that she 
is entitled ta a share at tho present part ition.” 

That is all. Th ere was no evidence. 
There was no argument. The next point 
that the learned counsel has taken is 
that under the Mitakshara Law sho, as 
tho mother of her sons, should bo given 
a share out of the share of her sons. In 
other words his case was that Baldeo 
Bakhsh Singh should roceivo a 4-annas 
share, that his clients should roceivo a 
4-annas share and that Kishori Saran 
Singh and Kaushal Kishore Singh and 
thoir mother should roceivo a 2-annas 
and 8-pies share each. * He has no autho¬ 
rity in support of this suggestion, and it 
appears to us clear from tho Mitakshara 
itself that sho is entitled to a share 
equal to the share of her husband. It is 
not a question of her being tho step¬ 
mother of Rampal Singh but of her be¬ 
ing tho wife of Baldeo Bakhsh Singh. In 
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Colebrooke’s 'Mifcakshara, 3rd Edn. of 
1867 at p. 26 L, Chap. 1, S. 2, para.9 it is: 

"When tho father, by his own ohoi re, makt ’3 
all hia sons partakers of equal portions, his 
wives, to whom peculiar property had not been 
given by their husband or by their father-in- 
law, must bo made participant of shares equal 
to th«»30 of sons.” 

Exactly the same principle will be ap¬ 
plied in a partition effected at the in¬ 
stance of a son. 

This is a case of a partition in a 
father’s lifetime between tho father and 
the sons and in such a case the wives re¬ 
ceive an equal share. Although the 
question was not directly before them 
the matter was discussed in a Full 
Bench decision. Shoo Narain v. Janki 
Prasad (l) at pp. 508 and 509 where the 
distinction botwoen the law regulating 
partition during the lifetime of a father 
land the law regulating partition after 
his demise is discussed. We there¬ 
fore find that the learned trial Judge 
rightly calculated that tho mother of 
.Kiahori Saran Singh and Kaushal 
Kishore was entitled to a share of one- 
fifth, Tho next point taken up is that 
tho .nding of fact that Rampal Singh 
had already received satisfaction in res¬ 
pect of the distribution of tho gold bo- 
longing to Shoo Dat Singh is incorrect. 

We agree with the finding of fact. Tho 
next question is as to whether ho should 
receive a share in tho ctbtle purchased 
by and in the possession of hi9 father 
BalHeo Bakhsh Siugh. Tho ovidenco 
clearly shows that tho cattle in ques¬ 
tion was purchased by Baldoo Bakhsh 
Singh after Rimpal Singh had separated 
from him Thus he is not enttfcl *d to a 
share in thorn. This decision covers all 
tho argumo its taken before us in appeal. 
We dismiss this appeal with costs. 

V.h/r K. Appeal dismissed. 

(i) [101 Ql'sTAll. 505=16 I. 0.88=9 A. L». X 
749. 
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Full Bench 

Stuart, C. J., Wazir Hasan and 

Raza, JJ. 

Bac'icha —Defendant — Appellant. 

v. 

Jamna Das and others —Plaintiffs — 
Respondents. 

Second Appeal No. 428 of 1928, Deci- 
dod on 22nd July 1929 against decree of 
Sub-Judge, Rao Bareli, D/- 21bh August 
1928. 


^ Landlord and Tenant——Tenant planting 
scattered trees—Unless transferable right to 
land exists right to transfer trees does not 
entitle transferee to more than timber of 

trees. 

Unless a tenant having scattered trees in the 
village has a transfer ble right to the land on 
which tho trees stand, even if he has a right- 
to transfer tho trees themselves, such transfer 
will not entitle his transferee to moro thau tho 
timber of the fcreoe : A. 7. R 1927 Oudh 505, 
Appr . and A. I . i?. 1925 Oudh 2G2 Ref, 

[P 214 C 2] 

Radha Krishna —for Appellant. 

H . D .- Chandra —for Respondents. 

Misra, J. —This is an appeal arising 
out of a suit for possession brought 
by tho plaintiffs-rospondonts. The suit 
was for possession of certain trees 
detailed in the plaint together with 
land on which they stand. The plain¬ 
tiff’s allegation was that the trees 
belonged to one Ramanand, who was 
defendant 2 and who is respondent G 
in tho present appeal, but has been dis¬ 
charged by the appellant, and that he 
bad sold them to defendant 1 now the 
appellant before this Court by a sale 
deed dated 15th June 1922. The plain¬ 
tiffs further alleged that according to 
the custom of the village the trees 
could not bo transferred without the 
permission of the plaintiffs who weie 
tho landlords of tho village and. since 
the transfer had been effected without 
their permission, it was void in law and 
defendant 1 should be treated as a tres¬ 
passer and that tho plaintiffs had a light 
to take possession of both tho trees as 
well as of the land on which they stood. 
Defendant 2 the vendor did not appear 
to contest the suit. The suit was, how¬ 
ever, contested by dofendant 1* ' v 10 
denied that any such custom as was 
alleged by the plaintiffs exisfce in 
villago and urged that defendan -j 
fullv competent to sell the tioes, vt 10 * 
bolongod bo him. Ho also pleaded that 
there was a previous mortgage exi» 1 
on tho said trees, which he had le 00m 
after his purchase, and in case the plain¬ 
tiffs were given a deoreo in rospe 
tho trees and the land, the dociee 
not he passed without directing 
plaintiffs to pay to defendant 1 
amount, which ho had spent in ledoorn 

ins the said mortgage. 

Tho. learned Munsif of Pariabgai 1 

who tried the suit hold that t,l0r , , 

_f.hfl waiibularz of the 


no mention in 
custom allege! 


biuu ' . . .,v« 

alleged by tho plaintiffs m 


os - 
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peot of tlie scattered trees and that the 
plaintiff’s had therefore failed to prove 
the said custom. He therefore held that 
■defendant 2 possessed a right to sell the 
trees, which admittedly belonged to him 
and he was fully competent to execute 
the sale deed referred to above. In this 
view of the case he dismissed the plain¬ 
tiff's suit by his decree dated lfith 
February 1928. 

The plaintiffs appealed against this 
decree and the learned Subordinate 
Judge of Rae Bareli, who heard the ap¬ 
peal took a diffarent view of the case. 
He agreed with the finding of the trial 
Court that the custom alleged by the 
plaintiff had not been established and 
the point was also given up by the coun¬ 
sel for the idaintift’s who had argued the 
appeal before him on their behalf. On 
* the authority of a case reported in 
Mohammad Akbar v. Laohhman Prasad 
(1) the learned Subordinate Judge, how¬ 
ever, held that although defendant 2 had 
a right to sell the trees and was compe¬ 
tent to execute a sale deed in respect 
thereof, in favour of defendant 1, yet the 
latter, who was merely a purchaser of 
thoso trees, could only acquire by his 
purchase a right only in the timber of 
the trees but none to enjoy the trees or 
the land on which they stood. In this 
view of the case ho accepted the appeal, 
sot aside the decree of the learned Mun- 
sif and decreed the plaintiffs’ suit for 
possession of the land directing defen¬ 
dant 1 to remove the trees purchased by 
him within three months from the date 
of tlie decree. In default the plaintiffs 
were given right to get the trees 
removed on execution side. 

Defendant 1 has now appealed against 
this decree to this Court. The learned 
advocate for the appellant contended 
that since both the Courts below had 
found that the custom of non-trans- 
forability in respect of the trees as al¬ 
leged by the plaintiffs had not been 
established, defendant 2 must be deemed 
to be the full owner of those trees and 
competent to sell them to defendant 1. 

His argument was that the possession 
of defendant 1 over the trees could not, 
therefore, be disturbed and he was en¬ 
titled to remain in possession and enjoy- 
mont thereof as long as the trees stood. 
Ho further contended that the ruling in 
Mahammad Akbar v. Lachman Prasad (L) 

(1) A. I. R. 1927 Oudh 505. 
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quoted above had laid down the law 
rather widely. 

On a consideration of the law on the 
subject it appears to mo that the rule of 
law laid down in Mahammad Akbar v. 
Lachman Prasad (l) requires some re¬ 
consideration. So far as I am aware the 
rule of law in Oudn has boon that if it 
is found that a tenant who is in posses¬ 
sion of the scattered trees has no right 
to transfer the said trees without the 
permission of the landlord, but has a 
right 'only to enjoy the fruit of the 
trees as long as they stand and if such a 
tenant transfers the trees to another 
person without such permission the 
vendee cannot enjoy the fruits of those 
trees by remaining in possession there¬ 
of against the consent of the landlord. 
In such a case the landlord would be 
entitled in law to compel the vendee to 
remove thoso trees from his land. In 
case, however, it is established that the 
tenant has got a right to sell the trees 
and does so, the vendee must be allowed 
to remain in possession thereof and to 
enjoy the fruits thereof. The very 
essence of possessing a right to trausfer 
is that the person in whose favour the 
transfer is executed steps into the shoos 
of the transferer, aud the landlord can¬ 
not eject him from the possession of the 
land so far as it is necessary for the 
enjoyment of the trees nor can he compel 
the vendee to remove the trees, which 
have been purchased by him. 

The learned Judge responsible for the 
decision reported in Mahammad Akbar 
v. Lachman Prasad (1) has relied upon 
his own previous decision reported in 
Azmatunnisa v. Ganesh Prasad (2). I 
do not think the facts of that case wore 
such tint it could be relied upon for the 
proposition enunciated in the case 
reported in Mohammad Akbar v. Lach¬ 
man Prasad (l). The fa its of the case 
reported in Azmatunnissa v. Ganesh 
Prasad (2) were that it had been esta¬ 
blished in that caso on the strength of 
the wajibularz of the village that a non- 
sharif riaya (tenant of low caste) had 
no right to soil his house or the site on 
which it stood. One Mt. Rad ha owned 
a house in the village in capacity of 
such a tenant and oxecuted a salo deed in 
favour of one Jalpa Prasad represented 
in that case by his two sons Ganesh 
Prasa d and Raj jan Lai. On the strength 

(2) A. I. R. 1925 Oudh 262=28 O. C. 119. 
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of the custom recorded in the wajib- 
ulavz tho trial Court had come to the 
conclusion that the alienation effected 
by Mt. Radha was invalid and that the 
landlord the appellant in that case was 
therefore entitled to recover possession 
of the site of the house by directing the 
respondents to remove the materials of 
the house, which they had purchased. 
It will appear from the facts stated 
above that the custom as to non-trans¬ 
ferability had been established in that 
case, whereas in the present case no*such 
custom has been established. I am 
therefore of opinion that the case 
reported in Mohammad Akhar v. hack- 
man Prasad (l) should ho reconsidered 
by a Full Bench. The point involved is 
one of general importance and is likely 
to affect a large number of tenants in 
the province of Oudh. The point which 
I would, therefore, refer to a Full Bench 
for decision under S. 14, Cl. (l), Oudh 
Courts Act 1925, is as follows : 

Where ifc has boon established that a tenant 
having scattered trees in a village has a right 
to sell them and soils such trees, is the land¬ 
lord entitled to compel the vendee to romove 
the trees and not to allow him to enjoy tho 
fruits of those trees as long as they stand ? 

Opinion 

Stuart, C. J. —The following point 
has been referred to a Full Bench for 
decision under S. 14, Cl. (l), Oudh Courts 
Act of 1925 : 

* “Where it has been established that a 
tenant having scattered trees in a village has 
a right to sell them and sells such trees, is 
the landlord entitled to compel tho vondoe 
to remove tho trees and not to allow him to 
enjoy tho fruits of those trees as long as they 
stand?** 

This question was roforred by the 
late Mr. Misra. I regret that I am 
unable to answer it by an affirma¬ 
tive or a negative. I have first to 
explain the circumstances in which the 
question arose and then my view of 
tho law upon the facts. Here an agri¬ 
cultural tenant had planted trees in 
various plots of land, if * not with the 
express permission of the taluqdar, at 
any rate without any opposition on his 
part and had continued to enjoy the 
fruits of those trees (in instances in 
which they bore fruit) until he mort¬ 
gaged tho trees with possession. He 
mortgaged the trees with possession and 
the mortgagee then used the trees in 
the same manner in which ho had used 
them himself. He sold tho right to 


redeem to Bachcha, the present appel* 
lant. Bachcha redeemed the mortgage* 
The taluqdar then instituted the present 
suit for the ejectment of Bachcha from 
the plots on which the trees stood and 
from the trees themselves. The suit for 
his ejectment from the plots appears to 
have been misconceived as it does not 
appear that he had been in possession 
of those plots snd it would appear that 
the decree of the lower appellate Court 
ejecting him from the plots had been 
passed on a misconception of the facts. 
The real point, however, with which 
the Court was concerned was this. Does 
Bachcha’s purchase entitle him to the 
same rights as appertained to his vendor 
or does it entitle him only to remove 
the t rees or does it entitle him to 
nothing ? It is agreed that in the 
circumstances of tbe case he obtained 
some rights. The question is what aio 
those rights? It is common ground in 
this case that he must have at least 
the rights to remove the timber. . But 
has Jie anything more? In my opinion 
he lias nothing more. There has been 
no special contract or custom to the 
contrary. His vendor can only be con¬ 
sidered as a licensee of the land on 
which the trees stood. The vendor had 
the right to use the land both for the 
planting of the trees and for the su¬ 
stenance of tbe trees while they were 
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Bub could he transfer this right? In 

le absence of custom or contract he 

jrtainly could not, for ho was only a 

censee and such a license as ho jiosses- 

jd is nob transferable. xheio ore 

'hen he transferred the treees he c ° u 

ot transfer the right to use 10 

nd once tho right to use the land ha 

eparted the only benefit that could 
e left to the vendee "’as to remove 
bo trees. My view appears to me 
erv much the same view ia t 
rken by my learned brothel as ^ 11 ’ 
r Mahammed Akbar v. Lac htna» { 
'rasad (1). I should answer the Ques-I 
on that unless a tenant having 

3 rod trees in the village has a. tians-, 
arable right to the land on which t 

ova" if ho >»•*"«“£ 

■onsfor ti.o trees ttiocaselvos such 

■2nsfor will uot entitle *"“£"*1 
j more than tho timber of the t.oos. 

W.zir Hasan, J.— 1» entirely agre 
ith the view which the learned Chiei 
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Judge has just now expressed on the 
question ofiaw involved in this reference. 
If I may respectfully do so I may add 
that the legal basis on which the learned 
Chief Judge has placed this question is 
the sound basis and it would seem to 
be implied in my decision in a previous 
case: Mohammad Akbar v. Lachman 
Prasad (l) to which the learned Chief 
Judge has referred. In that case I 
followed the principle of another deci¬ 
sion of mine in Mt. Azmatunnisa v. 
Ganesh . Prasad (2) and it appears that 
the principle involved in both classes of 
cases, that is the right of a tenant in a 
house without any right in the site of 
the house and the right of a planter of a 
tree in the village lands without any 
right in the soil of the tree, stands on 
one and the same footing. 

Raza, J .—I am in full agreement 
with the judgment of the Hon'blo the 
Chief Judge. My answer to the ques¬ 
tion referred to the Full Bench for 
decision is the same as that given by 
the Hon’ble the Chief Judge. 

R.K. Reference answered. 
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Raza and Pullan, JJ. 

Hafiz AH —Defendant—Appellant. 

v. 

Rani Indar Kuar — Plaintiff— Res¬ 
pondent. 

First Appeal No. 68 of 1929, Decided 
on 25th February 1930, from order of 
Addl. Sub-Judge, Sitapur, D/- 30th 
April 1929. 

Deed — Construction — Original bequest 
for life subsequently increased by deed of 
gift—In absence of evidence proving depar* 
ture from previous intention and conferring 
absolute estate, estate does not become 
heritable. 

Whoro tho original intention of the donor is 
to bequeath by will a life-estate in certain pro¬ 
party and he subsequently increases tho grant 
by moans of a deed of gift, in default of defi¬ 
nite evidence to tho effect, that at tho time of 
tho dood of gift the donor had departed from 
his previous intention and decided not only to 
mako an immediate gift of property consider¬ 
ably larger than that bequeathed under tho 
will, but at tho same time to confer an abso¬ 
lute title in place of a lifo-interest, grant will 
not per so create heritable estate : 23 All. 104 

( P.C. ), Rel. on.; 3 O. L. J. 351 and 11 Cal. 121 
Ref.; 8 All. 39; A, I. R. 1926 Oudh 561, Expl. 

[P 217 C 2, P 218 C 1] 

Aliraza —for Appellant. 

Ali Zaheer , Radha Krishan S . N. 
Srivastava and Azizuddin — for Res¬ 
pondent. 
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Judgment. —The facts out of which 
this appeal arises may be briefly stated. 
Raja Surindra Bikram Singh had no 
legitimate son but he was the father of 
a boy by a Mahomodan woman and on 
13th August 1881 ho executed a deed 
described as a deed of gift on a stamp 
of the value of Rs. 100 in favour of this 
boy Qaim Ali by which he purported to 
make him a voluntary gift of two thou¬ 
sand bighas in the village of Meondi 
Chhulha and a half share in the village 
of Iranpur Sutauli. Subsequently ho 
exchanged tho other half share of tho 
village Iranpur Sutauli for tho two 
thousand bighas in the village Meondi 
Chhulha and Qaim Ali remained until 
his death in possession of this villago 
of Iranpur Sutauli. Raja Surindra Bik¬ 
ram Singh died in 1902 and Qaim Ali 
died on 26th April 1927. On his death 
Qaim Ali's son applied for mutation of 
his name in place of that of his father 
in respect of this villago. An objection 
was made on behalf of the widow of 
Raja Surindra Bikram Singh which was 
dismissed by the revenue Court and tho 
widow has now filed this suit for pos¬ 
session of the property on tho allega¬ 
tion that Qaim Ali had a life-estate 
only and that on his death tho property 
devolved upon the widow of Raja Surin¬ 
dra Bikram Singh. This suit has been 
decreed by the Court below and the 
only question which wo have to deter¬ 
mine in appeal is whether the deed of 
gift executed in favour of Qaim Ali 
conferred upon the latter an absolute 
and heritable estate or whether it gavo 
a life-estate only. Every document 
must bo construed as whole and wo 
therefore think it proper to reproduce 
this deed in full. The following is tho 
translation which commends itself to us: 

“Whereas Qaim Ali is my son by a concubine 
and is in overy way entitled to maintenance 
and on this account a will was previously exe¬ 
cuted on 18th May 1881, in rcspoct of half of 
villago Iranpur Sutauli, Pcrgaua Kondri, but 
this is not deemed at all sufficient for his 
maintenance; I havo therefore by mutual con¬ 
sent voluntarily gifted in addition two thou¬ 
sand bighas kham land situate in villago 
Meondi Ohhulha and horoby, in a sound stato 
of body and mind, without reluctance or com¬ 
pulsion, execute this dood of gift in respect of 
- 10 biswas sharo 1. o., one half of villago Iran¬ 
pur Sutauli, bearing Hadbast No. 34, Pargana 
Kondri, and only two thousand (2000) bighas 
(Kham) of land in villago Meondi Chhulha, 
bearing Hadbast No. 478, Pargana Kondri, 
Tahsil Biswan, District Sitapur, bounded as 
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below, of which tho value is rupees eight 
thousand (8,000) half of which amounts to 
rupees four thousand (4,000) in tho details 
given below, in favour of my son Qaim Ali, 
and I hereby agreo and give it in writing, that 
the donee shall remain in possession of the 
gifted lands in tho samo maunor as myself. 

I shall never at any time or under any cir¬ 
cumstances have anv claim of any kind in 

• * 

respect cf the lands gifted and as regards 
mutation, I give this stipulation in writing 
that, whereas the village Sutauli is mortgaged 
with possession to Lain Sita Run, H inker of 
Bisvran, I shall within three years, at the time 
of redemption get imitation according to law 
effected, in favour of tlie donee, and at that 
time mutation in respect of village Meondi 
Chhulha will be also effected. Aft*r mutation 
the donee shall appropriate to his own use 
whatever profits, after payment of Government 
rovenue and village expenses, accrue from the 
gifted property. I shall have no rights exist* 
ing in the property gifted. If, God foroid, any 
other p*rsou puts forward any claim I shall be 
responsible to answer the same. 

In proof where of these few words by way of 
a deed of gift are given in writing, in order 
that the same should be of service when re* 
quired.” 

This document read as a whole and 
by itself would in our opinion be pro¬ 
perly construed as an out and out deed 
of gift and would as such, being a gift 
made by an instrument, under the Hindu 
Law he presumed to carry an estate of 
inheritance. But in construing this 
document’we must consider the circum¬ 
stances under which it was executed 
and in particular tho person in whose 
favour it was executed. Qaim Ali was 
an illegitimate son and as such in ac¬ 
cordance with village custom as laid 
down in the wajibularz of this village 
he was entitled only to food and raiment 
and wo know that this village custom 
was in the mind of his father when he 
executed tho will on 28th May 1881 
to which reference is made in 
Cl. 1 of tho deed of gift. In tho will 
it is clearly stated : 

♦ 

41 that a half share of tho villago Iranpur 
Sutauli was bequeathed according to tho 
conditions of tho wajibularz for the main¬ 
tenance of Qaim Ali because a son not born 
from tho lawfully werldei wife gets miiuton- 
ance allowance as distinct from a legitimate 
son and although tho will (Ex. 2 P. 3 of 
Part 3 of tho printed rocord) contains a 
clause to tho offcct that Qaim Ali shall ontor 
into possession and occupation of half of tho 
aforesaid villago liko myself after my death 
and pot mutation of name effected in his 
favour in place of my nam? through Court, ” 

we have nothing in tho will which we 
could construe as conferring an abso¬ 
lute heritable estate on Qaim Ali. 
When we turn from the will to tho deed 


of gift we find that the latter is based 
on tho former and purports to extend 
tho property given because the half 
share of tho village was not sufficient 
for maintenance and when the deed of 
gift is read in this light it does not ap¬ 
pear to give in clear terms an estate of 
a different nature to that which was 
bequeathed under the will. It was 
held by the late Judicial Commissioner 
of Oudh in the case of Bunyad Husain 
v. Mt. Hazirunnisa (I) that where it 
is shown that some lands were granted 
by way of maintenance the presump¬ 
tion is that the grant was made for the 
lifetime of the grantee and that view 
is strictly in accordance with the view 
taken by their Lordships of tho Privy 
Council in the case of Raja Ramcshar 
Baksh Singh v. Arjun Singh (2). In 
the latter ruling their Lordships ex¬ 
tended their previous de 2 ision reported 
in Mahomed Abdul Majid v. Fatima 
Bibi (3) and as far as we know there is 
authority of the Judicial Committee fer¬ 
tile view that a gift made as guzara 
can be held to confer a heritable title. 
At the very least a strong presumption 
arises from the nature of such a gilt 
that it is a gift of the life-estate only 
and if that presumption can be re¬ 
butted this can only be done by clear 
and Infinite proof of the intention of 
tho donor. We have been referred on be¬ 
half of the appellants to a ruling of this 
Court reported in Ahmad Azim v. Shaft 
Jan (4) whore tho iollowing passage 


3 curs : 

“ We do not wish to lay down the broad 
roposition that in no case where the purport 
[ tho grant is maintenance the estate con* 
irred can be an absolute estate. This , xvoU , 
i our opinion depend on the construction 
10 particular doed takcu as a whole. A 
;ed stated clerly that the granteo 
avo an absolute interest such interest can 
i controlled by tho more fact tha 
lotivo of the grant was maintenance uu 
boro tho terms of tho grant aro not c 
nd there are inconsistent conditions in _ 

sod its *1 f pointing to opposite couclusio 

le safe rule is to construe tho documon • * 
whole and not to hold it to -confer ^solute 
tlo merely on tho ground tha ^ t or ;, 

sod were 44 as proprietor ' an 1 * or * 
nd 44 in perpetuity. " 

W o ar e not jiroparodto dissent from 

(1) [1910] 3 O. L». J. 354=33 I. C. 704. 

(2) [1801] $.3 All. 194 = 2S I. A. 1—7 fcar. 

(3) [1880] 8 All. 39 = 12 I. A. 151 — 4 
G70 (P. C.). 

(4) A. I. R. 192C Oudh 501. 
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that expression of opinion but it does 
not carry us far in the ’present case be¬ 
cause there is little or nothing in the 
deed of gift before us which cannot be 
explained away. There is practically 
no positive evidence outside the deed 
itself that an absolute estate was con¬ 
ferred and there is one piece of evi¬ 
dence that an absolute estate was not 
in fact intended. We are referred to a 
mortgage deed (Ex. 5) executed jointly 
by Raja Surindra Bikram Singh and 
Qaim Ali on the 18th May 1893. In 
this mortgage deed it is clearly stated 
that the entire village Iranpur Sutauli 
was : “ owned and possessed by me 

executant 1 ” ' that \ is to say Raja 
Surindra Bikaram Singh and later : 

that half of the village Iranpur Sutauli and 
land ^measuring two • thousand bighas in 
Moondi Chhullia has beeu gifted to me Qaim 
Ali under the deed of gift as maintenance 
allowance. " 

Now if the gift had been absolute the 
owner would have retained no right 
and if the words *’ owned and pos¬ 
sessed by me excutant 1 ” have 
any moaning they must mean that the 
deed of gift conveyed a life-estate only 
and that reversionary interest remained 
with the donor. The words in the deed 
itself on which reliance is placed are : 

“ (1) In tho same manner as myself, 

(2) I shall never at any time or under any 
circumstauces have any claim of any kind 
in respect of the lands gifted and, 

(3) After mutation ... I shall have no right 
existing in tho property gifted. " 

But the words “ in the same manner 
as myself ” refer only to possession 
and the two clauses in which the donor 
gives up his rights may be limited "to 
the period for which the deed is opera¬ 
tive and if the deed was intended to 
convey a life-estate those clauses would 
not operate after the death of the donees. 
This is in accordance with the view 
taken by their Lordships of the Privy 
Council in Kali Das MullicJc v. Kanhaiya 
Dal (5) where a gift was expressed in 
terms : 

I put a stop to my interest in those taluqs 
and withdraw all my enjoymsnt thereof and 
make them over to you. ” 

It was hold that those words must bo 
takon to he limited by tho purpose of 
tho gift and that tho donor s intention 
was that tho doneo should take tho 
property for lifo only. For tho appel¬ 
lant jye have been asked to consider 

(5) [1835) 11 Oal. 121=11 I. A. 218=1 Sar. 

578 (P. C.). 


an alleged assertion of title by Qaim 
Ali against the present plaintiff, when 
a certain decree-holder attempted to 
execute a decree against this village. 
No doubt in the objection made to the 
execution by Qaim Ali (Ex. A-4) 
the objector stated that lie was 
the owner of the village and that 
it had been in his possession and 
ownership for the last twenty-eight 
years aud as the result of this objec¬ 
tion the property was released from 
attachment but we cannot help noting 
that the order releasing tho property 
was passed on the very same day on 
which tho objection was filed and there 
is nothing to show that Rani Inder 
Kuar had notice of the objection and 
wo doubt whether an assertion by a 
person who admittedly had a life es¬ 
tate in the village and was entitled to 
have it released from attachment that 
ho was owner goes very far to prove 
that he possessed an absolute and heri¬ 
table estate. 

It appears to us that this is a case in 
which we must follow the decision of 
tneir Lordships of the Privy Council 
reported in Dai a Jlamcsliar Baksh Singh 
v. Arjun Singh (2) to which we have 
referre ■ above. In that case tho evi¬ 
dence boforo tho Court was that of a 
baz dawa or surrender made by one 
Sheo Narain in respect of tho village 
N id ban Kuer Khera which had been 
given to him for maintenance by his 
father Dal jit and an application made 
by the successor of Dal jit that instead 
of Nidhan Kuer Khera certain other 
property should bo recorded in the 
name of Sheo Narain. In this applica¬ 
tion it was requested that Sheo Narain 
should be entered as proprietor in perpe¬ 
tuity. But their Lordships held that 
the presumption raised by tho fact that 
tho first village was granted for main¬ 
tenance only extended to the second and 
larger grant and even such words as 
“’proprietor ” and ‘ in perpetuity ” were 
not enough to rebut that presumption. 
Thus in tho present case whore tho 
original intention of tho donor was to 
bequeath by will a lifo-estate in certain 
property and lie subsequently increased 
tho grant by moans of a deed of gift we 
are not prepared to find in default of 
definite evidonco to that effect that at 
the time of tho deed of gift tho donor 
had departed from his previous inten- 
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tion and decided not only to make an 
immediate gift of property twice as 
much as that bequeathed under the 
.will but at the same time to confer an 
absolute title in place of a life-intorst. 

The learned Judge of the Court be¬ 
low has given certain other reasons for 
supposing that Raja Surindra Bikram 
Singh was unlikely to give more than a 
life interest by way of maintenance to 
his illegitimate son but in our opinion 
those considerations are outside the 
scope of this appeal. 

We have no knowledge as to what 
motive may have influenced the Raja 
in the year 1881 except such as may be 
derived from the terms of the docu¬ 
ments which we have had to construe 
namely the will, the deed of gift and 
the subsequent mortgage. After a care¬ 
ful consideration of those documents 
we feel bound to conclude that the gift 
was made primarily for maintenance 
of an illegitimate son and that there¬ 
fore we must draw a presumption that 
a life estate only was intended and 
there is no sufficient evidence either in 
the documents themselves or elsewhere 
to rebut that presumption. We accord¬ 
ingly agree with the Court below that 
the estate conferred upon Qaim Ali 
was extinguished by his death and that 
the plaintifT is entitled to succeed in 
this suit. We dismiss the appeal with 
costs. 

V.B./r.K. Appeal dismissed . 
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Pullan, J. 

F akiray Sinyh —Defendant—Appel¬ 

lant. 

v. 

A It. Ranjita —Plaintiff—Respondent. 

Second Appeal No. 337 of L929, Deci¬ 
ded on 54th January 1930, against 
decree of Sub-Judge, Lucknow, D/- 29th 
August 1929. 

U. P. Land Revenue Act, S. 233 — Civil 
Court has jurisdiction to give relief against 
trespasser. 

Whero there is a suit brought by the land¬ 
lord against oither a trespasser or a porson 
who asserts proprietary titlo, but is not and 
has never boon found to bo a tenant, the civil 
Court can give relief by means of transferring 
possession to the landlord. .4. J. R. 1910 P. C. 
150J Dist . [P 219 C 1] 

Gaya Prasad —for Appellant. 

Kashi Prasad — for Respondent. 

Judgment.— This appeal arises from 
a suit brought by one Mt. Ranjita for 


possession of a certain plot and recovery 
of Rs. GO as damages. The defendant 
Fakiray Singh is admittedly a cosharer 
in the village and he pleads thifc he has 
taken this land into his cultivation as 
his own khudkashb, and that his posses¬ 
sion cannot be challenged by another 
cosharer. The Courts below have found 
that by private agreement between the 
cosharers this plot was first of all in the 
possession of Narpat Singh, subsequent¬ 
ly in possession of his son Champa 
Singh and after the death of the latter 
in possession of Raghubar Singh whose 
widow Mt. Ranjita is the plaintiff in 
this suit. They have also found that 
Mt. Ranjita made over cultivation of the 
plot to the defendant on batai, and they 
have given her the decree which she 
sought. In appeal it is argued in the 
first place that a decision in a previous 
suit decided once for all the question of 
partition and operates as res judicata, 
secondly that the matter has been al¬ 
ready decided by a revenue Court and 
cannot be reopened; and lastly that, in 
any case, the decree of the civil Court 
should be for declaration only and not 


for possession. 

The first plea relates to a suit for 
profits brought by the cosharers against, 
among others, the present plaintiff and 
the present defendant. The defendants 
set up a partition in the time of Naipat 
Singh and his brother Bodhoy Singh and 
the Courts held that partition was not 


■oved and that the cosharers were 
ible to pay the profits. That decision 
.nnot now be challenged, bub all that l 
"bves is that there was no partition in 
l is mahal. It does not show that the 
►sharers did not make a private ai 
.ngemont by which each of thorn c 
s own khudkashb land separately- ^ 
io contrary both the first Court ant 
ipollate Court loft this question open 
i that case and the Judicial Coinmis- 
oner’s Court did not decide the ques- 
on. In my opinion it is amply prove, 
mt the cosharers did make such a 
on of their khudkashb and the ju 
ont in tho previous case did no am 
mid not decide tho question and, there- 

ire, does not operate as ies jut 1Ct 
ho second objection refers o an 
lication made for correction o 
bewafc, or more properly the khas, 
,ade by Mt. Ranjita in the revenue 


de by iuc. nauji^t -— . 10 oi 

irt in respect of this nuroboi n 
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The decision of the revenue Court was 
that Fakiray Singh held this number as 
a cosharer and was, therefore, a finding 
against Mt. Ranjita but, in the first 
place, it did not decide the question of 
tenancy and, in the second place, it was 
a decision which, under the terms of 
S. 44, Land Revenue Act, does not affect 
the right of any person to establish 
their claim in respect of the same land 
in civil Court. 

The third point argued is that if the 
civil Court had jurisdiction to decide 
the conflicting claims of the plaintiff 
and the defendant, it could go no fur¬ 
ther and could not give possession. I 
have been referred to a decision of 
their Lordships of the Privy Council, 
Mohammad Abdul Hasan v. Praj (1) in 
support of the view that in Oudh the 
civil Courts had no jurisdiction to give a 
decree for ejectment of a tenant. In 
that case their Lordships pointed out 
that the Subordinate Judge had found 
that the defendant had no proprietary 
or under-proprietary right in the village 
and was merely a tenant. It was be¬ 
cause of this finding that their Lord- 
ships held that the landlord could nob 
obtain a decree for ejectment in a civil 
Court, as it was the ojectment of a 
tenant to whom Act 3 of 1901 applied, 
and such ejectment in Oudh is exclu¬ 
sively within the jurisdiction of the 
Court of revenue. In my opinion that 
ruling has no application to the present 
case. There has been no order of the 
revenue Court which decides that the 
defendant in the present suit is a tenant. 

On the contrary the order referred to 
finds that he is not a tenant. The civil 
Court had, therefore, to decide a case in 
which the landlord states that the de¬ 
fendant is a trespasser and the defen¬ 
dant states that ho is himself a cosharer, 
and I find no authority for the proposi¬ 
tion, that where there is a suit brought 
by the landlord against either a trespas¬ 
ser or a jjerson who asserts proprietary 
title, but is not and has never been 
found to bo a tenant, the civil Court 
cannot give relief by means of transfer- 
ing possession to the plaintiff. In my 
opinion the lower Courts are correct in 
finding that this number has been cul¬ 
tivated exclusively by Narpat Singh and 
his immediate descendants as thoir 
kh udkas ht, and has never been the 

(1) A. I. R. 101G P.C. 150=20 O. C. 8 (P. C.). 


khudkasht of the defendant or- his 
ancestors. He has merely attempted to 
assert a title against a widow who put 
him in possession of the plot under the 
impression that he would cultivate as a 
tenant. 

The plaintiff, therefore, was entitled 
to the decree granted by the Court* 
below and I dismiss this appeal with 
costs. 

V.S./r.K. Appeal dismissed . 
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Srivastava, J. 

Har Narain Dass —Plaintiff—Appel¬ 
lant. 

v. 

Gajraj Singh and others —Defendants 
— Respondents. 

Second Rent Appeal No. 54 of 1929, 
Decided on 19th February 1930, v 

(a) U. P. Local Rate* Act (1 of 1914), 
S. 8—Where first port of S. 8 and Cl. (a) 
apply rate payable under Cl. (a) is in addi* 
tion to that under first part. 

Tho first part of S. 8 is joined to Cl. (a) of 
that section by tho word "and” which would 
show that in case Cl. (a) applies, the rate pay¬ 
able under that clause is to be paid in addition 
to tho rate payable under tho first part of tho 
section. [P 220 C 1] 

(b) U. P. Local Rates Act (1 of 1914), 
S. 8 (a) — Application. 

Tho application of the clause depends upon 
tho question whether at tho commencement of 
U. P. Act 1 of 1914, the rural police rato paya¬ 
ble under tho U. P. Local and Rural Police 
Rates Act of 190G in respect of tho land in suit 
was wholly recoverable from tho defendants 
under-proprietor6, or not. [P 220 C 2] 

Mahesh Prasad and Ganga Dayal 
Khare — for Appellant. 

K. P. Misra —for Respondents. 

Judgment. —This is the plaintiff’s 
appeal against tho decision dated 21st 
Sseptember 1929 passed by the District 
Judge, Gonda, affirming the decision 
dated tho 26bh September 1927 passed 
by the Sub-Divisional Officer, of Qaisar- 
ganj, district Bahraich. It arises out 
of a suit for recovory of under-proprie¬ 
tary rent including malikana and local 
rates for the years 133IF to kharif 
1334F in respect of three villagos Holpara 
Tajpur and Chilharia. Tho amount pay¬ 
able by tho defendants respondents for 
ront and for malikana is no longer in 
dispute. Tho only controversy between 
the parties is as ’regards the amount 
payable by tho defendants on account of 
local rates. It is tho common case of 
both parties that tho first part of S. 8, 
United Provinces Local Rates Act (1 of 
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1914) appl ios to the case. The learned 
Assistant Collector reduced tho rule 
contained in the first part of S. 8 into the 
form of an algebraical formula and 
•worked out the amount of local rates 
for each of the three villages in suit in 
accordance with that formula. Tho cal¬ 
culation made by the Assistant Collector 
was accepted as corroct by the learned 
District Judge. The learned counsel for 
both parties have admitted before me 
that the amount payable under the first 
part of S. 8 as worked out by the trial 
Court is correct. But the learned coun¬ 
sel for the plaintiff appellant contends 
that in addition to tho amount allowed 
by tho two Courts below under the first 
part of S. 8, Local Rates Act, the plain¬ 
tiff is entitled also to the amount pay¬ 
able under Cl. (a) of that section. 

The lea rued counsel for the defendants 
respondents on the other hand maintains 
that the plaintiff can claim tho rate pay¬ 
able either under the first part of tho 
section or under Cl. (a) but not both. 
His argument is that as it is the com¬ 
mon case of both parties that the first 
part of S. 8 governs the case, therefore 
it must he hold that Cl. (a) has no 
application to the case. In my opinion 
tho contention urged on behalf of tho 
1 plaintiff appellant is correct. The first 
part of S. b is joined to Cl. (a) of that 
section by the word “and” which would 
show that in case Ci. (a) applies, tho 
irate payable under that clause is to he 
'paid in addition to tho rate payable 
juuder .the first part of the section. The 
largumont urged on behalf of tho defon- 
jdants-respondents might havo had some 
force if wo had the disjunctive “or” and 
not tho conjunctive “and” between tho 
first part and Cl. (a) of the section. 
Tho leiined counsel for tho dofondants- 
respondents also referred to tho provi¬ 
sions of S. L7, Local Rates Act, and 
pointed out that under this section, 
under-proprietors havo been released 
from their liability to pay for tho main¬ 
tenance of the rural police from tho 
time of the enactment of tho Local Ratos 
Act. Ilis argument is that tho inter¬ 
pretation sought to he put on behalf of 
tho plaintiff-appellant on Cl. la) of 
S. 8, is tantamount to making tho undor- 
proprietor liable for tho rural police rate 
in spite of the fact that they havo boon 
expressly exempted from tho liability of 
maintaining rural police under S. 17 


of the Act. The argument has left me 
unimpressed. In my opinion the object 
which the legislature had in view was 
to make under-proprietors who had been 
exempted .from the liability to pay the 
rural police rate payable under the 
United Provinces Local and Rural Police 
Rates Act, 1906, to pay local rates im¬ 
posed under S. 8 at a higher rate, 
namely, the rate prescribed in Cl, (a) in 
addition to the rate payable under the 
first part of that section. I am therefore 
of opinion that if Cl.(a) applies to the 
case the defendants must be held liable 
to pay the rates unier that clause in 
addition to tho rates for which they 
have been held liable under the first part 
of the section. 

N*exfc the question is whether Cl. (a) 
applies to the case or not and if it does 
apply, the amount of rates payable under 
that clause. The application of the 
clause depends upon the question whe-j 
fcher at the commencement of U. P. Act lj 
of 19 L 4, the rural police rate payable un-| 
der the U. P. Local and Rural Police Rates, 
Act of 1906 in respect of the land in' 
suit was wholly recoverable from the 
defendants under-proprietors, or not. 
S. 14, U. P. Act 11 of 1906 laid down! 


iat: 

“tho rural police rate shall ho recoverable, 
whole or in part by tho landlord from an 
ldor*proprietor .... who is bound by law, 
icreo or coutrict to provide wholly or ia part 
r tho maintenance of rual police.'' 

Exhibit A is an agreement dated 13th 
ebruary L866 between BabaCharan Das, 
•edecessor-in-title of the plaintiff and 
haya Lil Bahadur Singh, the prodocos- 
>r-in-titlo of tho defendants, which 
•ovides that the latter was liable oi 
10 salaries of the patwari and Cbauki- 
ir in villages Chilharia and laipur. 
eforonoo to this agreement is o >e 
mnd also in tho wajibulaiz o 
vo villages which aro Exs. A1 anc i 
s regards tho third village Holpara, 
x. A 2, tho wajihularz of this village, 
rovidos that the under-proprietor is 
able for tho patwari and chaukidaii 
Kpensos. In this connexion it uugnt 
Iso ho mentioned that in a l 1 *®' 
a-o between tho same paitics c eel 
y Babu Shambhu Nath uy his judg¬ 
ment dated 20th August 1926 Ex A 9 

6 was admitted that tho defendants 
•ore paying tho whole rural rolice rate 
oforo Act 1 of 1914 came into forco .- I 
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to tho case. As regards the amount 
payable under this clause I am indebted 
to the learned counsel for both parties 
for their making the necessary calcula¬ 
tion, They have in agreement with 
each other stated before me that tho 
amount payable under Cl. (a) for village 
Hoi para works out to Rs. 14-0-11 for 
village Tajpur to Rs. 2-2-2 and for 
village Chilharia to Rs. 6-8-6, total Rs. 
22-11-7. 

The result therefore is that I allow 
the appeal and give the plaintiff a decree 
for Rs. 22-11-7 together with interest 
thereon at 12 per cont per annum from 
the date of suit and proportionate costs 
on this amount. Tho amount decreed 
above is in addition to the decree passed 
by the lower appollate Court and that 
decree will be modified accordingly. 

v.B./r.K. ^Appeal allowed . 

A. I. R. 1930 Oudh 221 

PlJLLAN AND SRIVASTAVA, JJ. 

Thakur Sri Ham Singh —Defendant — 
Appellant. 

v. 

Surajpal Singh and others —Plaintiff 
and Defendants —Respondents. 

Second Rent Appeal Nos. 1, 2 and 3 of 
1929, Decided on 10th February 1930. 

(a) U. P. Land Revenue Act, S. 44—Mere 
entry in khewat recording members of 
Hindu family as cosharers does not prove 
separation so as to raise presumption under 
S. 44 Onus is on members alleging separa¬ 
tion—Hindu Law—Parition. 

Tho entry in khewat recording members of 
a joint Hindu family as cosharers with or 
without specification of their shares does not 
by itself prove separation and no presumption 
under S. 44 can be drawn that tho family is 
separate. Once this presumption is removed 
tho members are faced with tho presumption 
of Hindu Law that a family once found to bo 
joint remain joint until there is proof of sepa¬ 
ration and tho onus of such proof is on persons 
alleging separation : 11 O. C. 381, Ref. and 
A, I. R. 1926 Oudh 499, Dist. [P 222 C 1 21 
(b) Oudh Rent Act, S. 108 f 14)—S. 108(14) 

re * cr ® to * u *t by cosharer having definite 
separate share — Members of joint Hindu 
family cannot sue karta or other members 
for share of profits. 

Clause (14), S. 108, refers to a suit brought 
by a sharor l.c., a person who bas a dofinito 
separato share, against a lambirdar or co¬ 
sharer. A member of an undivided Hindu 
family has no such separate right and cannot 
suo the kartn or other members of tho joint 
family for a aharo of tho profits. [P 223 C 1] 

Ishri Prasad , Dai/a Krishna Seth and 

Raghubir Sahai Srivastava — for Appel¬ 
lant. 

S. C. Das and Raj Bahadur Ashtana 

for Respondents. 


Oudh 221 

m '* ■ • it-. m ^ 

Judgment. —These three appeals may 
bo decided in a single judgment as, 
although they refer to separate properties, 
the questions in dispute aro tho same. 
The plaintiffs are tho minor sons of one 
Maharaj Singh, and tho answering de- 
tendaut, who is tho appellant beforo us, 
is their uncle Sri Ram Singh. Tho plain¬ 
tiffs sued for their share of profits in 
these villages alleging that they are en¬ 
titled to a separate one-fourth share. 
Tho defence set up was that this was a 
joint Hindu family during the period in 
suit and that, therefore, no suit lay on 
the part of the plaintiff's against defen¬ 
dant 1 who was tho karta or roanagor of 
the joint Hindu family. The Courts 
below have decided in favour of tho 
plaintiffs and tho lower appellate Court 
has made it clear that ho has based his 
decision on a view of law which ho has 
expressed as follows in the early part of 
his judgment : 

“Tho plainfciff-reapondonfcs I to 3 are rocor- 
ded c*>sharers of a ono-fourth share in each of 
fcho three villages and according to *S. 44, Land 
Revenue Act, tho entries of their names in tho 
kliewats with specified shares raise a preen-rop- 
tiou that they aro proprietors of tho said 
shares and are entitled to maintain suits for 
profits and the party contesting'".the suit, pet¬ 
ting up the contention that the family is joint, 
was bound to prove tho same as a proposition 
contrary to tho legal presumption providod by 
S. 44, Land Revenue Act M 

and tho lower appellate Court relied upon 
a decision of this Court, Mt. T'iahura 
v. Mt. Gobinda (l). Th roughout tho 
judgment the learned District Judge has 
referred constantly to this legal presump¬ 
tion and he has clearly laid tho burden 
of proof upon the defendant to 9 l, ow that 
tho family was joint. Wo have con¬ 
sidered very carefully tho question 
whether there is a finding of fact by tho 
lower appellate Court which would ho 
binding upon us in second appeal hut we 
have come to tho conclusion that any 
such finding that thoro may bo is vitiated 
by the error made by the learned Judge 
on tho point of law. Thus, after dis¬ 
cussing tho defendant’s evidence and 
rejecting it, he has said of tho plaintiff’s 
evidence that it is not above criticism 
but as it is supported by a legal presump¬ 
tion under S. 44 it would not ho unfair 
to ignore its defects and accept it as good 
ovidonco proving a separation in tho 
family. Similarly where ho comes to hfc 
conclusion that tho family is separate, 
has again based that finding on tho 
(lj A. I. R. 1926 Oudh 499=29 O. G, 115. 
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previous Sentences where he says that it 
is idle on the defendant’s part to put up 
the plea that the family was joint to 
meet the legal presumption afforded to 
the plaintiff-respondents by S. 44, Land 
Revenue Act. 

We have to consider what is the pre¬ 
sumption which can be based on an entry 

in the khewat such as this. It has been 

* • 

held many times that such an entry does 
not prove separation. It is sufficient for 
our purpose to refer to the judgment of 
a Bench of the Judicial Commissioner’s 
Court reported in Suvaj Bakhsh v. 
Raghuraj Kuar (2). It was there held 
that the mere fact that the names of two 
bvothers are entered in the revenue 
papers as the owners of specified shares 
does not constitute separation. The 
judgment of this Court on which the 
learned Judge of the Court below relied 
and which has been quoted to us in ap- 
peal, does not, in our opinion, prove any¬ 
thing in support of the view taken by 
■the’Court below. In that case the dis¬ 
pute was betweon a widow who claimed 
ah'estate on the ground that sho owned 
a certain share as the heir of her hus¬ 
bands She had in her favour an entry 
in the village papers. The Court found 
that such entries should bo presumed to 
be true until the contrary is proved, and 
also found in that case that the contrary 
had been proved, that the lady’s name 
had been entered for consolation only 

and that she was not a cosharor. In the 

§ 

present case it is not contended that the 
plaintiffs are not cosharers and it is 
admitted that their share in the estate 
is one-fourth. The question is only what 
does this entry mean. Constantly wo 
find Hindu joint families in which the 
names of every single member are en¬ 
tered in the rovonuo papers with or with¬ 
out a specification of their shares, and 
it is for this reason that the Courts have 
held that such ontrios do not provo 
separation. The entry does provo that 
the share given to each moraher in the 
rovonuo papers is the share to which ho 
is entitled in law if and when the family 
is separated, and in view of the decisions 
to which we have referred it can moan 
no more. Thus wo cannot say that S. 44, 
Land Rovonuo Act ontitlos us to presumo 
jthat tho family was separate or that the 
plaintiffs are ontitlod to bring a suit for 

(profits as_separate cosharers of one- 

(2) [1009] 11 O. C. 381. ’ ” - 


fourth in these villages, and once that 
presumption is removed, they are faced 
with the presumption of Hindu law that 
a family once found to be joint remains 
joint until there is proof of separation. 
In the ‘present case it is conceded that 
this family was formerly joint and ap¬ 
parently that the defendant acted as 
karta long after the year 1901, when the 
entry was made on which reliance is 
placed by the plaintiffs. It is even found 
by tho Court below that the quarrel 
arose six or seven years ago and it 
is only then that there was a real sepa¬ 
ration in spite of the entries of the year 
1901. We consider, therefore, that the 
Court below was wrong in placing the 
burden of proof of jointness upon the 
defendants. Rather he should have held 
that all that could be presumed from the 
revenue records was that the plaintiffs 
aro entitled to a one-fourth share in this 
property and that there is no presump¬ 
tion whatever as to whether they are or 
are not separate members of this family. 
Thus the burden of proof was on them 
to rebut the presumption of Hindu Law 
in favour of jointness and their evidence 
should have beon considered by the 
Courts below from an entirely different 
point of view. In our opinion it is im¬ 
possible for us to decide this matter our¬ 
selves and we must accordingly remand 
these suits for a finding on the following 


jsue : , , 

“Woro tho plaintiffs separated members or 
iis family daring tho years 1330 to 133J 

asli.” . . , 

The lower appellate Court is dirocte 
o return a finding on this issue on t o 
vidonco already on the record wi hin 
wo months. Ten days will be allowed 
di* objections on receipt of the DC in 0 . 
Dn receiving the finding the fol owing 

ulgmont was delivered.) 

Judginent. — Those three appeals 
r oro remanded by this Bench foi a in 
lg on the following issue : . of 

“Woro tho • plaintifls 'separated rno mb 

i is family during the years 1330 to 133J 

Tlio lower Court following tho instrue- 
ions given by us in our ordoi o 
vid tho burden of proof upon tho Pj al *' 
iffs. Tho plaintiffs reliod mainl> on 
vet that thoir names were recorded in 
ho rovonuo papers as owners o ,, 
mrth share in this property an . 

Iso sought to provo a P a ^ lt J on , , ly 
vmily at a certain date. Wo had al.oady 
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held that the mere entry in the papers 
is not sufficient evidence that a joint 
Hindu family has separated and the 
Court holow has held that the plaintiffs 
totally failed to prove separation at the 
date alleged by them. We feel bound, 
therefore, to accept the finding of the 
Court below that this family is still 
joint. We have been asked to consider the 
question whether even though the family 
is joint members thereof can sue for a 
shark of profits undeb* the Oudh Rent 
Act. We have been shown a ruling of 
the Allahabad High Court in which it 
was held that under the Agra Tenancy 
Act, 2 of 1901, the revenue Court was 
bound to presume that a person recorded 
as having a proprietary right had such 
a right and that the words “shall pre¬ 
sume” in S. 201, Cl. (3) of that Act mean 
an irrebuttable and conclusive presump¬ 
tion. This is a finding based upon the 
wording of the Agra Tenancy Act, and 
we ale unable to apply that finding to 
the Oudh Rent Act which contains no 
such provision. This case comes under 
S. 108, Cl (14)of the Act, and this clause, 
in our opinion refers to a suit brought 
by a sharer, that is a person who has a 
definite separate share, against a lam- 
bardar or cosharer. We consider that a 
member of an undivided Hindu family 
has no such separate right and cannot 
sue the karta or other members of the 
joint Hindu family for a share of the 
profits. We, therefore, allow these appeals 
with costs, set aside the order of the 
Court below and we dismiss all three 
suits with costs. 

R.M./R.K. Appeals allowed . 

A. I. R. 1930 Oudh 223 

Stuart, C. J. and Raza, J. 

Ali Qader and others —Appellants. 

v. 

Secy, of State —Respondent. 

First Appeal No. 59 of 1929, Decided 
on 21st January 1930. 

Land Acquisition Act (1 of 1894), S. 23 — 
"Market value”—Meaning explained. 

Tho market value, which undor the provi¬ 
sions of S. 23, should bo given is the potential 
value of tho property at tho timo of acquisition 
which would bo paid by a willing buyer to a 
willing seller when both are actuated by tho 
businoss principles prevalent in tho locality at 
that time. [P 224 G ij 

Ali Zalieer , 'Mohammad Ayuh and 
T Vasi Ahmad AJcligar —for Appellants. 

<2* H. Thovias —for Respondent. 

Judgment. — This is an appeal 
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against an award made by the District 
Judge of Lucknow on a reference made 
to him under S. 18, Land Acquisition 
Act (Act 1 of 1894) The facts are these : 
There is in the Wazirganj quarter in tho 
Lucknow city a police station which has 
been in existence for many years. The 
acquisition in question was made by tho 
Crown to take up land on the other side 
of the road from that police station, in 
order to construct residential quarters 
for police officers serving in the station. 
The plot in question is a triangular plot 
6 biswas 9 biswansis and 19 kachwansis 
in area, that is to say, roughly about 
biswas. Tho Crown offered tho ap¬ 
pellants who were the owners of.the 
plots, Rs. 1,104 as compensation. They 
claimed Rs. 18,000. The Crown not* 'in¬ 
creasing its offer the appellants, applied 
for a reference under S. 18, Land Acqui¬ 
sition Act. On th\t reference the learn¬ 
ed District Judge has awarded them, 
Rs. 1,265. Being dissatisfied with this 
award they have appealed to this Court. 
Here, however, they have only claimed 
Rs. 5,000 more than tho amount already 
awarded. In the trial Court the case 
set up for the appellants was that tho 
land was valuable as a building site for 
shops and that one person had offered 
Rs. 18,000 for it and that two persons 
had offered Rs. 10,000 for it but that 
their predecessor-in-interest had refused 
to sell the land even for tho higher price 
as ho thought it was worth more. We 
have no difficulty in determining the 
quality of this plot. The learned trial 
Judge adopted the sensible course of 
seeing the plot for himself and has des¬ 
cribed what it looks like. It is a 
triangular plot of land in an untidy 
condition and it is not level. Upon it 
is standing a mound and tho land is full 
of depressions. There were found upon 
it five persons, artisans and others, who 
have constructed their own mud huts 
whore they have boon living for a consi¬ 
derable period. For tho use and occupa¬ 
tion of tho land these persons have been 
paying the following rent. Two have 
paid Rs. 2 a month each. One lias paid 
Rs. 1-12-0 a month. One lias paid Re. 1 
a month. One has paid 12 annas a 
month. 

The total income from this source of 
the appellants in the past has thus been 
Rs. 7-8-0 a month equal to Rs. 90 a 
year. It is to be noted that tho Crown 
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has compensated separately these per¬ 
sons tor their removal from the site. 
The appellants as far as these tenants 
Arc concerned will lose the amount of 
rent that they received from them. But 
they iurbher allege that they will lose 
the value of the services which these 
persons rendered them without pay¬ 
ment as a part consideration for 
tho occupation of the land. The 
learnol District Judge has valued these 
services at Rs. 20 a year and has accord¬ 
ingly fixed the income at Rs. 1L0. He 
has capitalised the compensation on the 
basis that the income is Rs. 110. Tho 
learned counsel for the appellants ques¬ 
tions this decision on the following 
grounds. Ilis caso is that the compen¬ 
sation should bo based nob on a capitali¬ 
sation of tho present income but on the 


potential value that the land would have 
as a building site. Wo agree with him 
that tho calculation should be made on 
the potential value. As we understand 
it the market value, which under tho 
provisions of S. 23, Act 1 of 1894, is the 
value that should bo given under the 
Act, is tho potential value of the proper¬ 
ty at the time of acquisition which would 
be paid by a willing buyer to a willing 
seller when both are actuated by the 
business principles prevalent in the loca¬ 
lity at that time. Bub on this view we 
find that the potential value has been 
rightly calculated on an annual valua¬ 
tion of Rs 1L0 Tho suggestion that any 
sensible person would have paid from 
Rs 10,000 to Rs. 18,000 for this site is 
one which cannot ho regarded seriously 
alter having paid such a sum to romovo 
the mound, to level tho site and then 
to construct shops upon it would bo to 
court disaster, for it is clear to us that 
any such attempt would involve a heavy 
loss. Wo do nob beliovo the evidence 
that suggests that such offers had ovor 
been made. Wo aro convinced that if 
any man had been foolish enough to 
make such an offer tho offer would cer¬ 
tainly have boon accopted. Wo next 
havo to consider whether, taking tho 
land as it is a pioco of irregular had land 
containing a few hovels, there is any 
reason to supposo that in years to como 
it is likoly to become moro valuablo 
than it is at present. We can find no 
reason to supposo this. Thoro has boon 
considerable development in Lucknow 
City in tho course of last thirty years 


but this land has remained exactly the 
same. No attempt has bean mado to 
improve -it or to utilise it in a more 
ambitious manner and we are of opinion 
that if the land wore allowed to remain 
in its present state 30 years hence it 
would still be containing a few hovels 
and the occupiers would still pay the 
same small amount of money for the 
use of the ground. So we accept two of 
the views cv£ the learned Judge. Ono 
is that the actual income is Rs. 110 a 
year. Wo find that this is nob only the 
actual income but the potential income. 


We further find that the market value 
should be determined on a capitalisation 
of tho annual income. The learned Judge 
has awarded applying the principles 
laid down in para. 477, Chap. 15, Board 
of Revenue Manual, ten times the gross 
annual rent. We do not accept these 
principles and we do nob consider that 
this is a fair capitalisation. There is no 
question here between gross annual rent 
and neb annual rent, for the occupiers 
constructed their own hovels and made 
their own repairs. Thus Rs. 110 repre¬ 
sents the not income of the appellants. 
It is only fair that they should receive a 
compensation which will give them in 
the future Rs. 110 a year. Wo arrive 
at the compensation in this manner. In 
Lucknow at the present moment any 
man may expect to lend out money at 
G per cent, simple interest annually on 
good security. He will always be able 
bo obtain that rate. He may obtain 
moro. We consider that the appellants 
should have no difficulty in investing 
tho compensation they obtain to secuie 
them a return of six per cent. Thus u icy 
are entitled to sixteen and bwo-Shira 
years’ purchase. Sixteen and two- 11 
years’ purchase of Rs. 110 comes 
Rs. 1,833-5-4, Fifteen *per cen ?*.,.^ 

compensation for compulsory ^quisi 1 
on Rs. 1,833-5-4 amounts Rs. 27o. 
tho compensation that we aw an 

Rs. 2,108-5-4. Wo thus allow this appeal 

to tho extent of Rs. 843-5-4. 
appellants claimed Rs. 5,000 

nob entitled to full costs. As, ' 

wo consider that they woio o i» ( 
como into Court wo consider thrt tW 

dosorvo something m°r° tban P j 1 
bionafco costs on which they will lose 

and direct that the costs in bofc 

Courts bo borne by th° parties. 

V.B./R.TC. OnUr ac cordingly. 
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PUI/LAN AND SRIVASTAVA, JJ. 
Bisheshar Bakhsh Singh and another 
Defendants—Appellants. 
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(d) Oudh Estates Act (1 of 1869), Ss. 11 
and 22 (7)—Widow if taluqdar incurring 

debt for construction of temple for spiritual 
benefit of her husband—Creditor can en. 
force claim against non-taluqdari property, 


V. 

Jang Bahadur Singh —Plaintiff—Res¬ 
pondent. 

First Appeal No. 9 of 1929, Decided 
on 10th December 1929, against decree 
of Sub-Judge, Bahraich, D/- 22nd De¬ 
cember 1928. 

(a) Hindu Law— Alienation— Widow — 
Construction of temple and ghats by widow 
is conducive to spiritual benefit of deceased 
husband’s soul. 

Tha construction of n temple and ghats is 
regarded by Hindus as an act of high religious 
_ merit and that the constructions if made by 
a Hindu widow with that object, would bo 
conducive to the spiritual benefit of her deceas¬ 
ed husband’s soul. 2 Luck . 713, Ref. [P 227 C 1] 

(b) Oudh Estates Act (lof 1869). Ss. 11 
and 22 (7)—Intention—Alienation by widow 
of H indu taluqdar is not valid beyond her 
lifet inae—Any pecuniary liability incurred by 
her cannot be enforced against reversioners. 

The intention of S. 11 read with the terms of 
Cl. 7, S. 22 and the definition of “heir” 
given in the Act, seems clearly to bo that tho 
widow should not bo competent to make any 
transfer of the whole or any portion of the 
estate b 0 y O nd her lifetime. The words “for her 
lifetime only” seem clearly intruded to provido 
that while she is to be allowed full enjoyment 
during her lifetime yet sho must leave tho 
estate, unimpaired for tho reversioner. Any 
pecuniar}’ liability incurrod by her cannot bo 
enforced against tho estate in tho hands of tho 
reversioners after her death: A. I. R. 1922 
P.C. 403; 19 O. C. 289; 1 O.D . *264; A. I. R. 1927 
Oudh 278, Ref.; 13 Cal. 111;25 AIL; 478; A.I.R. 
1922 P. C. 403; A. I. R. 1928 P. C. 87, Dist. 

[P 230 01,2] 

( c ) Hindu Law—^Vidow—Powers of widow 
to contract debts binding on her husband's 
estate discussed. 


Hindu widow fully represents the estate* for 
the time being. This being so, she must by tho 
naturo of circumstances from time to 'time 
enter into transactions for the proper manage- 
mun of the estato. If she incurred a debt 

pi, ^ p0303 or entered into any transac 

8 „f''"l "* 9 to pecuniary liabilities iu res 
peci of which she could validly 

chargo upon the estate, there seems 

reason why tho croditor should not 
to recover his debt or to enforce 
against the estate in the hands of the reversion 

crs. lo hold otherwise would lead to obviou 

incovomenco and hardship and would creat, 
unnecessary difliculties in tho path of ih 
widow 8 making proper management of th< 

thlfti, U 8 >? U,d .’ howovcr - b0 bo ">e in mine 
tnat the position in a case in which a Hind. 

widow incurs a liability personal to herself oi 

borrows money on her personal security anc' 

not as representing the estate, would obviously 

bo diBerent. 6 Cal. 36 and 35 ,Vad. 109. Rel o,l 

' [P 233 C 1 , 2 ; 


create 
to ba nc 
be alio wee 
his clain; 
reversion 
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transaction for tho construction of a temple 
not personally on her own behalf but for the 
spiritual benefit of her husband sho must be 
deemed to have entered into the contract as re¬ 
presenting tho estate and if amount of expense 
incurred by her on account of construction is 
not excessive having regard to property inheri- 
by her, creditor claiming costs of construc¬ 
tion is entitled to enforce his cliim against tho 
non-taluqdari property loft by tho widow after 
her death. [p 233 , C 2 ] 


A. P. Sen and il/. IT. Qidwai —“for Ap¬ 
pellants. 

N. Batj u and Alt Zaheer —for Res¬ 
pondent. 


Judgment. Babu Jang Bahadur 
Singh, plaintiff, instituted the suit which 
has given rise to this .appeal on the al¬ 
legations that he carries on business as 
a building contractor; that village 
Karmullahpur alias Bhagarwa which is 
one of the principal villages of tho 
Gangwal estate is situate on the hanks 
of the river Sarju; that a bathing fair 
takes place in tho said village in tho 
months of Rartik, Chait and Alagh every 
year; that there was a temple of Ram 
Janki in the said village- which was in 
a very dilapidated condition; that Raja 
Suraj Pargash Singh, taluqdar of Gang- 
wal had intended to rebuild the tempfo 
and to construct a ghat hut lie could 
not carry out the intention in his life¬ 
time; that Rani Itraj huar who suc¬ 
ceeded her husband Raja Suraj Pragash, 
with the object of conferring spiritual 
benefit on her deceased husband, resolved 
to construct a temple in placo of tho 
old tomplo of Ram Janki referred to 
above and to construct separate bathing 
ghats for males and females; and that 
the Raja Sahib of IMankapur, a near re¬ 
lation of Rani Itraj Kuar and manager 
of the Gangwal estate, acting on behalf 
of the Rani and with her approval and 
permission, in 1918, gave a contract to 
the plaintiff for constructing tho neces¬ 
sary buildings in accordance with plans 
prepared by tho overseer of tho estato 
It was averred that tho agreement made 
with tho plaintiff was that ho would bo 
paid according to tho prevailing and 
proper rates, local difficulties and tho 
nature of tho work being taken- into 
consideration and that during the pro- 
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gross cl the construction advances would 
he inane to tno plaintiff on account and 
that the balance would be paid to him 
on the completion of the work. The 
plaintiff s case was that in pursuance 
of the above contract ho started work 
in 19L9, that lie was paid Rs. 1,27,250 
from time to time until December 1921 
when the work'of construction had al¬ 
most reached completion, that under the 
orders of the Rani and her manager, 
the above mentioned Raja of Mankapur, 
he submitted his final bill on the 2nd 
January 1925, that it was checked by 
the overseer of the estate and was ap¬ 
proved by the Rani but before any pay¬ 
ment could bo made, tho Rani died on 
the 23rd March 1925. According to 
the plaintiff’s case tho cost of tho 
entiro work done by him amounted to 
Rs. 20,530-15-6 out of which he had re¬ 
ceived Rs. 1,27,250 and a balance of 
Rs. 79,280-15-6 was due to him and re¬ 
mained unpaid at the time of the Rani’s 
death. The plaintiff also claimed in¬ 
terest by way of damages from April 
1925 at the rate of 1 per cent men¬ 
sem which amounted to Rs. 2,662-11-0. 
Thus the total amount claimed by the 
plaintiff amounted to Rs. 1,05,443-10-6. 

It appears that on the death of Rani 
Itraj Kuar there were several claimants 
to tho Gangwal estate and other pro¬ 
perties left by her and a suit was insti¬ 
tuted in respect of thorn on the original 
side of the Chief Court, In that suit 
Raja Bisheshar Bakhsh defendant I 
was held entitled to the taluqdari es¬ 
tate and a decree was passed in his 
favour in respect of it and defendant 
5 Chandi Prasad Singh was held on- 
titled to the stridhan and non-taluqdari 
properties. Lai Harihar Partab Singh 
defendant 2, Dulhin Jadunath Kuar 
defendant 3 and Mahabir Singh defen¬ 
dant 4 were other claimants in that 
litigation. There is an appeal against 
the decision of the Chief Court pending 
before their Lordships of the Privy 
Council and so tho plaintiff, Jang Baha¬ 
dur Singh, impleaded all tho above 
named live persons as parties.defendants 
in the case. lie also allege 1 that defen¬ 
dants 1,3,4 and 5 wer<j in possession of 
part of the properties left by the Rani. 

Defendants 1 and 3 alone filed written 
statements and contested tho suit. Pro¬ 
ceedings against the other defendants 
nv ovo ox part. The contesting defen¬ 


dants denied the whole claim. Their 
main defence was that Rani Itraj Kuar 
was in possession of the Gangwal estate 
as the widow of a taluqdar and, there¬ 
fore, could nob create any charge on the 
estate nor contract any debt which 
could affect the estate after her death. 
They also pleaded that the construction 
of a temple by a widow could nob be 
considered to be an act for the spiritual 
benefit of her husband, and that Raja 
Suraj Pragash Singh never intended to 
construct any such temple and that the 
Rani was in no case justified in con¬ 
structing buildings ab-such a heavy cost. 
For all these reasons they pleaded that 
they, as reversioners, c:>uld nob be 
made liable for the plaintiff’s claim. 

The learned Subordinate Judge framed 
the following issues; 

1. Did the Raja of Mankapur on be¬ 
half of Raui Itraj Kuar with her consent 
and in consultation with her give a con¬ 
tract to the plaintiff for building a tem¬ 
ple and other buildings appurtenant to 
it and ghats as alleged in para 8 of the 
plaint ? 

2. Are the defendants and the Gang¬ 
wal estate bound to pay the costs of 
the said buildings and ghats as alleged 
by the plaintiff? 

3. Is the suit barred by limitation? * 

4. To what amount, if any, is the 

plaintiff entitled? 

He found issue 1 in the affirmative. 
His finding on issue 2 was that defen¬ 
dant 4 Mahabir Singh was not liable as 
he had given up his claim to^ all the 
properties left by Rani Itraj Kuar. As 
regards the other defendants he foun 
that defendant 1 was liable to the ex¬ 
tent of the taluqdari estate for whic i 
had obtained a decree in his'favoui an 
defendant 3 to the extent of the move¬ 
ables in her possession and defendan 
5 to tho extent of tho stridhan and non* 

taluqdari properties left by Rani 
Kuar. lie also field that the liabili > 

of defendants 2 and 3 would bo to 10 
extent of any properties that ma> 0 
decreed to them in case of their success 
in the appeal pending before the * n ' 
Council. On issue 3 the learned ou - 
ordinate Judge held that the sui " A 
within time and on issue 4 ho he * 
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He decreed the plaintiff’s claim accord¬ 
ingly. 

Raja Bisheshar Bakhsh Singh defen¬ 
dant 1 and Bhaya Chandi Prasad Singh 
defendant 5 have come here in appeal. 
Thelearnei counsel on their behalf has 
taken his stand mainly on the ground 
of law that the defendants-appellants 
as reversioners are not liable for the 
plaintiff’s claim arising out of a contract 
entered into by Rani 11raj Kuar who 
was in possession only as a taluqdar’s 
widow. He has also assailed the find¬ 
ing of th3 lower appallato Court about 
the constructions in question hiving been 
miie for the spiritual benefit of the 
husband and has questioned the correct¬ 
ness of the amount decreed in the plain¬ 
tiff’s favour. 

It would he convenient to dispose of 
the question of fact before entering in¬ 
to a discussion of the question of law. 
The first contention is that Rani Itraj 
Kuar started building a new temple and 
the ghats in suit in such grand style and 
at so much expense not for any spiritual 
benefit of the husband but for her per¬ 
sonal aggrandisement. It was said that 
her husband Rija Suraj Pragish Singh 
died in L899 and that she did not think 
of making any such constractions until 
19L8. The argument was that if her 
motive had been to confer a spiritual 
benefit upon the husband ono would 
have expected hor to take up the con¬ 
structions much oirlier. We do not 
think that the contention has any force. 
It is no longer dispute! that the con¬ 
struction of .a tomple and ghats is 
regarded by Hindus as an act of high 
religious merit and that the construc¬ 
tions, if made by a Hindu widow with 
that object, would be conducive.to the 
I spiritual benefit of her deceased hus¬ 
band 8 soul. But the argument is that 
in this case the Rani was not influenced 
by any such considerations. We are 
not aware of any rule of Hindu law 
prescribing any time limit for religious 
acts done by a widow with the object of 
conferring spiritual benefit on her deceas¬ 
ed husband, and have not been referred 
to any authority in suppoi t’of any such 
time limit.• Moreover the dolay in the 
present case is accounted for by the 
fact that Raja Suraj Pragish Singh died 
indebted and Rani. Itraj Kuar was not 
able to pay off the debts before 1914. 


These facts are proved by the statement 
of Raja Raghuraj Singh examined on 
commission who deposed that ‘ Raja 
Suraj Pragash Singh left behind him a 
great debt amounting to about 4$ lakhs/’ 
and by the statement of D. W. 2 Mahdeo 
Prasad who proved that all debts were 
paid off in 1914 and that there was a 
surplus of Rs. 25,000 per annum since 
that year. Under the circumstances 
Rani Itraj Kuar acted with great 
prudence in not underbaking this large 
programme of constructions until she 
had paid off the debts left by her 
husband. 

Next it was pointed out reference 
to the shinkalpnama, Ex. 6, that Raja 
Suraj Pragash Singh and his ancestors 
had left no lass than ten temples aud 
therefore there was no necessity for the 
Rani undertaking the construction of 
such a magnificent temple and ghats. 
This argument also srem 3 to us to be 
without force. If the construction of 
temples and ghats on the hanks of sacred 
rivers is a meritorious act according to 
the Hindu religion, as is conceded by 
the learned counsel for the defendant- 
appellants, then we should think that 
the more such temples and ghats are 
constiucted the greater would be the 
reward earned. The learned counsel 
for the appellant3 has not cited any 
authority for the argument that because 
other temples .existed therefore the Rani 
was not justified in constructing the 
temple and ghats in question. It has 
also to be borne in mind that these 
temples and ghats stand on a special 
footing. It is admitted on all hands 
that the river Sarju is regarded as a 
sacred river by the Hindus, that it runs 
through village Kar&mullahpur which is 
one of the important villages forming 
part of the Gangwal estato and that a 
bathing fair takes place in the said 
village. Further it is not denied by the 
defondants-appellants that there was a 
temple of Ram Janki situate in the said 
village. It -is immaterial whether the 
templo in question had been built by 
Raja Suraj Pragash Singh or by any of 
his prodocssois. The evidence of Raja 
Raghuraj Singh and of Mahabir Singh, 
P. W. 7, clearly shows that the 
old temple of Ram Janki was in a 
dilapidated condition, and Jagannath 
Singh ono of the defendants’ witnesses 
also admits that 4 “during tile time of 
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Rani Ibraj Knar the old thakurdwara 
was in a tottering condition.” Ths 
statement of Mahabir Singh, P. W. 7, 
also shows that Raja Suraj Pragash 
Singh intended to havo the old temple 

reconstructed. He stated that : 

‘‘Raja Suraj Pragash Singh.intended 

to construct a splendid building but -In was 
unable to do so on account of his being in¬ 
debted. He said that he would build it as 
soon as he was free from debt.” 

It would bo quite natural for Raja 
Suraj Pragash Singh to have expressed 
such a desire. A Hindu taluqdar of his 
position could hardly have considered 
it creditable to allow a temple of this 
importance to remain in a dilapidated 
condition. The learned Subordinate 
Judge who heard the evidonco of the 
witnesses referred to above, has believed 
them and we can see no reason to dis¬ 
agree with him. We therefore hold in 
agreement with him that the old temple 
was in a dilapidated condition when 
Rani Ibraj Kuar undertook the con¬ 
struction of the new temple and that 
Raja Suraj Pragash Singh in his lifetime 
had intended' to reconstruct the said 
temple in a manner befitting his position 
but had been unable to do so. We havo 
it also in evidence that Rani Itraj Kuar 
was of a religious turn of mind and this 
fact is borne out by the shankalapnama 
(Ex. G) executed by her soon after her 
husband’s death. Wo should also re¬ 
member that according to Hindu boliefs, 
marriage is a sacrament and the union 
between husband and wife subsists 
even after the death of either partner. 
In fact they are considered to bo part 
and parcel of one body. It follows from 
this and is a well recognized principle 
of Hindu law that religious acts, which 
are considered as meritorious, if done 
by a Hindu widow, benefit her own 
soul as also that of her husband. Wo 
might refer in this connexion to Indar 
Dux Singh v. Shco Narcsh Singh (1), 
in which case the late Misra, J. observed 
as follows : 

“It is also a-woll known principle of -Hindu 
law that the husband and wife aro considered 
to b? a part and parcel of ono body. Accord¬ 
ing to Vrihaspati tho husband and wifo 
participate in tho offocts of good and ovil 
action and this mutual relation is not dissolved 
by tho death of either partner. It is, there¬ 
fore, a well established roligious beliof amongst 
the Hindus of this country that the erecting 
of a temple and making an endowment for 

(1) A. I. R. 1927 Oudh 450=2 Luck 713. 


its up-keep is considered to bo an act of high 
religious merit, and as one which, if done by 
a widow, would banefit not only her soul but 
also the soul of her husband.** 

Under the circumstances we have no 
hesitation in coming to the conclusion 
that tho constructions made by Rani 
Itraj Kuar should bo regarded as con¬ 
structions intended for the spiritual 
benefit of her husband. 


It was also contended that in any 
case the amount spent for the construc¬ 
tions was far in excess of the necessity 
of the occasion and could not be con¬ 
sidered to be reasonable in the circum¬ 
stances of the case. We must overrule 
this contention also. Defendant I in 


para. 25 of his written statement ad- . 
mitted that the aunual income of the 


Gangwal estate was about two lakhs. 
We have already referred to the im¬ 
portance of tho temple and found that 
it was in a dilapidated condition. Rani 
Itraj Kuar undertook the constructions 
after she had paid up the debts of her 
husband which amounted to about 
Rs. 5,00,000. It will also be seen that 
the constructions were started in 1918 
and were carried on until the cieath of 


Rani Itraj Kuar which took place on 
23rd March 1925. Further it is admit¬ 
ted that Rani Itraj Kuar from time to 
time during this period advanced no less 
than Rs. 1,27,250 out of her current 
income towards the expenses of con¬ 
struction. All these facts show cleaily 
that tho construction was carried 
oil slowly and the Rani, if she ia 
lived a little longer, would nave 
boon able to settle the plainfcill s 
claim and would havo met the en ire 
cost out of her savings from the 
cf the estate. It is in ovidenco fcha 
‘endanb 1 was present on. the occasion 

>f the foundation stone laying ceiomon> 

>f the now buildings and also a^ i 
ime when idols were removed from cue 
)ld thakurdwara and installed in 1 
iow ono. He has not come into the 
sMbness-box to say that lie ma e 
n otost or to support any of the c e 0 * 7 

f fact raised by him. Having ieg 

o all tho circumstances and in v 
he fact that tho estate is so hvige, 

VO not prepared to 
mount of expense incuiied 
ver tho construction in quostio os . 
xccssive or out of proportion to the 
nrnum tv possessed by nei. 
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Lastly the learned counsel for the de- 
fendants-appellants questioned the find¬ 
ing of the learned Subordinate Judge in 
respect of issue 4 about the amount due 
to the plaintiff. He frankly admitted 
that the finding was fully supported by 
the evidence led by the plaintiff. His 
only grievance was that the learned 
Subordinate Judge improperly refused 
him opportunity to have the accounts 
checked by an expert, and then to exa¬ 
mine such expert as a witness. Wo are 
of opinion that the defendants were en¬ 
tirely at fault in this matter and have 
no just cause for any complaint. The 
plaintiff produced Ex. 1, a copy of the 
measurements of the ghat and the tem¬ 
ple and Ex. 2, a copy of the plaintiff’s 
bill submitted for the work done by him 
in Court on 14th March 1928, the date 
w en the issues were framed in the case. 
The Raja of Mankapur was examined as 
a witness on his behalf on comissioa 
during July and August 1928. The plain¬ 
tiff’s evidence in Court commenced on 
1st November and continued till 26th 
November 1928. The defendants start¬ 
ed with their oral evidence on 28th No¬ 
vember 192L, and closed their evidence 
on 30th November. Thus Exs. 1 and 
. 2 which contain full details of mea¬ 
surements etc., were in Court and avail¬ 
able to the defendants for necessary 
check and examination for over eight 
months but no steps were taken by them 
for the purpose, lb was only on 30bh 
November 1928, after the defendant had 
closed their evidence in Court that an 
application was made asking the Court 
to appoint some certified overseer or 
engineer in the service of the Govern¬ 
ment Engineering Department, forcheck- 
ing the aforesaid papers. The learned 
Subordinate Judge rejocbed the applica¬ 
tion with the remark that: 

41 it ka9 bjen made at a very late stage after tko 
parties’ ovidonco has beon closed’ and its object 
seems to bs simply to unnecessarily prolong 
and delay the proceedings.” 

We are in entire sgreemenb with the 
learned Subordinate Judge and can see 
no substance in the appellants’ complaint 
against the rejection of their very be¬ 
lated request. Defendant 1 has obtain¬ 
ed possession of the taluqa and is pre¬ 
sumably in possession of all the estate 
papers. We think that ho never seri¬ 
ously intended to question the correct¬ 
ness of the plaintiff’s account and tho 


Oudh 229 

object of this application was merely 
to prolong the proceedings or to create 
a ground for objection in appeal. As the 
defendants-appellants have not challen¬ 
ged the finding on its merits it is nob 
necessary for us to enter into a detailed 
examination of it. It is sufficient to say 
that Exs. 1 and 2 are fully proved by 
Kundan Lai retired sub-overseer and Go¬ 
vernment pensioner who made the mea¬ 
surements and prepared the bill. P.W. 4 
Abdul Ali, overseer of the Gangwal 
estate who used to supervise tho cons¬ 
truction, proves that he had chocked the 
bill and tho measurements and had 
found them correct. The evidence of this 
witness is corroborated by the statement 
of tho Raja of Mankapur and also by the 
statement of tho plaintiff Jang Bahadur 
Singh. This evidence has been believed 
by tho learned Subordinate Judge and 
wo can see no reason to disagree with 
his estimate of the evidence. We there¬ 
fore accept and uphold the finding of tho 
learned Subordinate Judge on issue 4. 
This disposes of ali the arguments urged 
on behalf of the defendants-appellants 
in respect of the questions of fact aris¬ 
ing in the case. 

Next, as regards the ground of law 
which constitutes the appellants’ princi¬ 
pal ground of attack. The argument is 
two-fold: lb is contended, in the first 

place, that Rani Itraj Kuar came in pos¬ 
session of the taluqdari estate as a 
taluqdar’s widow under S. 22, Cl. 7, 
Oudh Estates Act, and, therefore., any 
pecuniary liabilities incurred by her in 
her lifetime could not be enforced after 
her death against the estate in tho hands 
of defendant 1, Raja Bisheshar Bakhsh, 
who had succeeded as a reversioner to 
her husband. Tho second contention is 
that tho non-taluqdari and other pro¬ 
perties left by Rani Itraj Kuar which 
were held by her as a Hindu widow, 
cannot in tho hands of defendant 5, 
Chandi Prasad Singh, the reversioner 
under Hindu Law, bo made liable after 
tho widow’s death, inasmuch as the lia¬ 
bilities iucurred by her even though 
they might be for legal nocos3ity, were 
not secured by any mortgage or cliargo 
on tho property. 

As regards the first line of argument 
tho reply made by tho learned counsel 
for the plaintiff-respondent is that a 
Hindu taluqdar’s widow should bo deem¬ 
ed to hold the taluqdari estate subject 
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to all the lights and liabilities of a 
Hindu widow. It is admitted by both 
parties before us that Rani Itraj Kuai* 
on the death of her husband Suraj Pra- 
gash Singh, succeeded to the taluqdari 
estate as the widow of a taluqdar under 
Cl. 7, S. 22, Act 1 of 1609, which cor¬ 
responds to Cl. 0, S. 22, Amended Act, 
now in force. It is also agreed that she 
did not hold the estate as an “ heir ” of 
a taluqdar because the definition of 
heir ” given in the Act expressly ex¬ 
cludes a widow from that category. 
Cl. 7, S. 22, provides that the widow of 
the taluqdar succeeeds “ for her lifetime 
only.” Now what is the signilicance of 
the use of these words in Cl. 7, S. 22. 
and of the exclusion of a widow from 
the category cf an “ heir " ? Clearly, 
one object of these provisions was that 
the widow should not constitute a fresh 
stock of descent. We think that an¬ 
other object was that she should not be 
allowed to make any transfer which 
would affect the estate after her death. 
S. 11, Act 1 of 1S69, provides that 
every taluqdar and every heir and lega¬ 
tee of a taluqdar: 

"shall bj comptjnt to transfer the whole or any 
portion of his est\tj or of his right*and interest 
therein during his lifetime, by sale, exchange, 
mortgage, lease or gift and to bjquoafcli by liis 
will to any person the whole or any portion of 
such estate, right and interest.” 

It further provides that: 

14 a married woman may make a bequest und- r 
this Act of any property which she*could alie¬ 
nate'by her own act during her life.” 

The intention of this section read with 
the terms of Cl. 7, S. 22 and the defini¬ 
tion of “ heir ” given in the Act, seems 
•clearly to ho that the widow should not 
ho competent to make any transfer of 
the whole or any portion of the estate 
bevond her lifetime. It is to ho noted 
t-hat the legislature has not used the 
terms “ life-estate ” or “tenant for life* 
which are technical expressions to indi¬ 
cate a form of estate well recognized .in 
law. The words used in Cl. 7, S. 22, 
seem to have been chosen deliberate¬ 
ly for the reason that tho estate con¬ 
ferred upon the taluqdar’s widow was 
not a life-estate in tho technical 
sense. An estate for life ’carries with 
it an estate in remainder whereas under 
tho Oudh Estates Act, tho reversioners 
have no more, than an expectancy and 
their position is quite different from 
that of a remainderman. It was so 


decided by their Lordships of the Judi¬ 
cial Committee in Uar Nath v. Indar 
Bahadur Singh (2). As remarked by 
the Judicial Commissioner of Oudh in 
Baba Abdul Karim Khan v. Babu Hari 
Singh (3), S. 22, Act L of 1869: 

‘‘follows neither the Hindu nor the Mulr.un* 
rnidau nor the English Daw but borrowing 
something from each of them, lays down a 
peculiar lino of succession applicable to the 
estates of those taluqdar s and grantees dying 
intest ito whosj names arc to be found in the 
second, third or fifth of tho lists prepared 
uuder S. 8 of the Act.” 

The fcaluqdars of Oudh comprise 
among them Hindus, Alussalmans, 
Christians and Sikhs. The section was 
enacted to lay down a complete scheme 
of succession applicable to all fcaluqdars 
irrespective of their religious faith. The 
words “for her lifetime only” seem 
clearly intended to provide that while 
she is to be allowed full enjoyment 
during her lifetime yet she must leave 
the estate unimpaired for the rever¬ 
sioner. If this view is correct and the 
taluqdar’s widow holding under Cl. 7, 
S. 22, cannot make any alienation be¬ 
yond her lifetime, then it would fol¬ 
low that any pecuniary liability in¬ 
curred by her cannot he enforced* 
against tho estate in -the hands of the 

reversioners after her death. 

The opinion which wo have formed 
about the nature of the estate possessed 
by a taluqdar’s widow is also supported 
by the course of decisions which has 
prevailed in this province. In Gliu& 

Singh v. Gajraj Singh (4), a Bench o 
the late Court of tho Judicial commis¬ 
sioner of Oudh consisting of Lindsay. .. 

(afterwards Sir Benjamin . 

and Stuart, J. (afterwards Sir Lou 

Stuart) held: , nf a 

"that the estate takiii by the w 

i i i ..I ~ e Oudh Estates acj 

taluqdar under Gl. (, b. 22, uuau > s that 

(Act l of l $03) is not tho sain; cs,.\ve » 
of a* Hi min female under the 11m u j 

because: . ,to the 

“the widow not being an h ir \c-ou 
definition contained in S. 2 o » fch<5 Act." 
no power of disposal under b. . f 

In Krishna Pat Sintjk v. Sr \ ra] X'!u 0 

(5), which wivs tried by K 111 ^’ ” . t i., 

original side of tho Chief Court, the 

lea mod Judge observed as o o 


(2) A. I. R. 1022 P. C. jOJ-O AH. 1TJ ^ > 
’ O. C. 223—50 I. A. GO (P.C.). 

(8) 1 O.D. 201. ,,, . n q 7 = 3 0.LJ 

(4) [10151 is O. C. 280=33 1.0 3..-5 

(51 A. I. R. 1027 Oudh 278. 
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“Tbo position of a “fealuqdar’s widow” is 
not identical with the position of a “Hindvi 
widow” and the incidents of the estate of a 
talukdar’s widow are not governed by the rules 
of Hindu Liw applicable to the estate of a 
Hindu widow, oven though the taluqdar’s 
widow may be a Hindu. A taluqdar’s widow 
who is a Hindu, is in the same position as a 
taluqdar’s widow who is a Muhammadan or a 
Christian, and the rules of Hindu Law would 
not apply to her simply because sfro happens 
to be a Hiudu. The estate of a taluqdar's 
widow is created by statute and is the same 
for all suoh widows irrespective of the per¬ 
sonal law applicable to pjrsoa 9 of their reli¬ 
gion or tribe.” 

This decision has been confirmed on 
appeal by a Bench of this Court, but 
the Bench did not find it necessary to 
express any opinion on this point. 

On the other hand the learned coun¬ 
sel for the plaintiff-respondent has 
relied on the cases of: Dewan Ran Bijai 
Bahadur Singh v. Rae Jagatpal Singh 
(6); Bal Sheo Per tab Bahadur Singh v. 
Allahabad Bank,Limited (7); Tlarnath 
Kuar v. Indar Bahadur Sing (2) and 
Raghuraj Chandra v. Subhadra Kunwar 
(8), in support of his argument that the 
rights of a Hindu taluqdar’s widow, 
even in regard to the taluqdari estate, 
must be determined by reference to her 
personal law. In our opinion none of 
these cases support the broad proposi¬ 
tion enunciated on behalf of the respon¬ 
dent. The argument based upon the 
decision of their Lordships of the Judi¬ 
cial Committee in Dewan Ran Bijai 
Bahadur Singh v. Rae Jagatpal Singh 
(6) is that in that case a plea was raised 
about the plaintiff Jagmohan being ex¬ 
cluded from inheritance in consequence 
of insanity, and it is said that as the 
Oudh Estates Act does not lay down 
insanity as a ground of exclusion, the 
decision should ho regarded as an 
authority for making the rules ot the 
personal law applicable, when the Act 
is silent upon any particular point. We 
think that the case cannot be regirded 
as an authority for any such proposi¬ 
tion, firstly, because their Lordships 
found as a fact that the ground of in¬ 
sanity has not been established and, 
therefore, there was no occasion for 
applying any rule of exclusion to the 
case, and secondly because the case was 

(TTT [1890) 18 Oal. 111=17 I. A. 173-YsYr. 

590 (P.C.). 

(7) [1903] 25 All. 470—30 I. A. 200=8 Sir, 

535 (P C.). 

(8) A. I. R. 1928 P. C. 87 = 3 Luck. 76=05 I. 

A. 139 (P.C.). 
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one which arose under Cl. 11, S. 22? 
which provided that ♦succession was to 
be regulated by the ordinary law. In 
Lai Sheo Pertab Bahadur Singh v. 
Allahabad Bank. Limited (7), the facts 
were these: One Kablas Kuar was the 
taluqdar whose name was entered in 
lists 1 and 2 prepared under S. 8, Oudh 
Estates Act. After her deatli in August 
1872, disputes arose as to the succession 
to her property and it was ultimately 
decided by their Lordships of the Judi¬ 
cial Committee that Kablas Kuar had 
a permanent, heritable and transferable 
right in the estate and that on her deatli 
it passed to her daughter Janki Kuar 
under Cl. 11, S. 22, Oudh Estates Act. 
This decision of their Lordships is re¬ 
ported in Brij Indar Bahadur Singh v. 
Janki Kuar (9). Janki Kuar made a 
mortgage of the property in favour ot 
the Allahabad Bank and the Bank in¬ 
stituted a suit after her death to en¬ 
force the mortgage deed against the 
reversioner who had succeeded to the 
estate. It was held by their Lordships 
of the Judicial Committee that Janki 
Kuar had only a qualified and not an 
absolute estate and was not comj>ctent 
to make an alienation of it. This case 
too is distinguishable inasmuch as 
Janki Kuar also had succeeded under 
Cl. 11 according to the ordinary law. 

In our opinion cases of succession 
under Cl. 11 ,S.22, cannot afford any guid¬ 
ance in determining the question under 
consideration. A person who succeeds 
according to the ordinary law under 
Cl. 1L must be deemed to possess the 
estate subject to the incidents of the 
ordinary law. But Cl. 7, S. 22, does not 
make any reference to the ordinary law 
and is quite independent of it. The 
case of Hamath Knar v. Indar Baha¬ 
dur Singh (2) also can bo of no help. 
In that case the only question decided 
by their Lordships was that under the 
Oudh Estates Act, the succession to 
collaterals opens on the death ol the 
widow just as under the ordinary 
Hindu Law. It does not decide any¬ 
thing as regards the estate possessed 
by the taluqdar’s widow and no in¬ 
ference in respect of it can be drawn 
from this case. The language of the 
clauses following Cl. 7, S. 22, clearly 
indicates that none of the persons who 

(*l) Cl^80j 5 I. A. 1 = 1 C.L.U. 313=3 Slither 
471 = 3 S.ir. 703 (I\C.). 
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arc to como in after tlio widow have 
J>eon given any vested rights under 
the Act. Their position in this respect 
is no doubt similar to that of rever¬ 
sioners under the Hindu Law, but this 
cannot make the estate possessed by a 
taluqdar’s widow, a Hindu widow’s 
estato. Lastly in Raghuraj Chandra v. 
Subhadra Kumcar (8), the question 
arose as regards the moaning of the 
word 4 ‘ brothers ” in Cl. 5, S. 22. Their 
Lordships of the Judicial Committee 
bold that in interpreting the relation¬ 
ships mentioned in S. 22. the personal 
law of the parties is to be taken into 
account, save where a contrary inten¬ 
tion appears. The reason for this, as 
remarked by their Lordships, was : 

Words of relationship in connexion with 
a law of inheritance differ in their significa¬ 
tion and content, according as their context 
is an inheritance in one community or an 
inheritance in another. Legitimacy, adop¬ 
tion and lawful wedlock all of which in¬ 
volve legal conceptions, are terms which will 
vary in meaning according to the law of the 
community, with which in the given case the 
Act is concerned, and although to some extent 
the Act lays down express prescriptions on 
these subjects, this is not always so.” 

It is clear that in the case before us 
no question arises about the interpre¬ 
tation of any relationship. 

Now, let us tost tlio soundness of the 
respondent’s contention in the light of 
the consequences which would logically 
follow from it. If the nature of a 
Hindu taluqdar’s widow’s estate is to 
bo determined by reference to her per¬ 
sonal law, there can be no reason for 
giving the widow of a Mahornedan 
taluqdar any ostate less than what she 
is entitled to get under the Mahornedan 
Law. It cannot ho denied that a widow 
under the Mahornedan Law succeeds 
as an absolute owner to a share in her 
husband’s estate. On this principle it 
would follow that the widow of a Maho¬ 
modan taluqdar should bo allowed full 
powers of alienation with regard to the 
ostato held by her. This would make 
the words “ for her lifetime only ” used 
in Cl. 7, wholly nugatory. In answer 
to a question put by us in the course of 
arguments, the loarnod counsel for the 
plaintiff.respondent was constrained to 
admit that he could not claim that the 
widow of a Mahornedan taluqdar had 
any power of transfer boyond her life¬ 
time, by reason of her personal law 
giving her an absolute estate. We are, 


therefore, of opinion that Bani Ifcraj Kuar 
was not competent to alienate the es¬ 
tate beyond her lifetime. It follows 
and it is nob denied that if any trans¬ 
fer made by her could not be effective 
alter her death, the plaintiff can have 
no right to enforce his claim against the 
ostate in the hands of Baja Bisheshar 
Bakhsh Singh, defendant 1. 

The second line of argument is that 
as regards the non-taluqdari properties 
which were held by Bani It raj Kuar as 
a Hindu widow, the reversioners are 
not liable for debts incurred or con-* 
tracts made, giving rise to pecuniary 
liabilities, if the widow did not make a 
transfer or create a charge in respect of 
such debts or liabilities. The argument 
is that the estato in the hands of the 
reversioners who succeed after the death 
of a Hindu widow can be liable only 
for debts or liabilities secured by a 
mortgage or a charge on the ostate and 
not for anv debts or liabilities which 
were nob so secured. It appears that 
there is a conflict of opinion amongst 
the different High Courts in this coun¬ 
try on this point. The learned counsel 
for the defondants-appellants has re¬ 


ferred to Hurry Mohan Uni v. Ganesh 
Ohunder Dass (L0) and Bhagwantrao 
Abaji v. Ramanath Kaniram (11) in 
support of his argument. In the former 
3\se a daughter who had succeeded to 
ihe estate of her father ordered a quan¬ 
tity of lime for the purpose of making 
•epairs to certain houses on the estate. 
Clio repairs were completed but the 
ady died before the debt contracted b> 
lor. for the lime had boon paid off. 
\ftor her death a suit was brought > 
ho creditor against the reversionai> 
leirs of her father's estate asking, mtei 
ilia, for a decree against the estate in 
ho hands of the rove rsi oners. * 0 

opinion of the majority of the I ■ & 
dench was that such contracts could be 
m forced against the reversioners it 
hoy were of such a nature that a l )l u 
iont owner in managing his osta o 
ound such a contract necessary * or 10 
[lie preservation of the ostate. ^ 10 

earned counsel for the defendants-ap 
►ellants, however, relies upon the roa- 
oning of the dissenting Judges who 
vere of opinion that there was no roa- 
on why Hindu widows shouldM>o_in 

(10) [18S*] lOCal. S23(F.B.I. 

(11) A. I. K. 102S Bom. 310 = >2 Bom. • 1 - 
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any different position to ladies of any 
other nationality who have a life-in¬ 
terest in immovable property. They 
thought that tradesmen and others who 
deal with such persons, know perfectly 
well that the person with whom they 
are dealing has only an estate for life 
and are content to run the risk of it and 
so there was no reason why persons 
who deal with Hindu widows should be 
placed in any different position. In 
Bhagwantrao Abaji v. Ramanath Kani- 
ram (11) it was held that under Hindu 
Law, property in the hands of a rever¬ 
sioner was not liable to satisfy a per¬ 
sonal debt, not secured on such pro¬ 
perty, which a widow while enjoying a 
widow s estate had properly incurred in 
the course of management of tho pro¬ 
perty. 

The learned counsel for the plaintiff- 
respondent has on the other hand relied 
on Ramcoomar Mitter v. Ichamoyidasi 
(12) and Maharaja of Bobbili v. Kami - 
nayani Bangaru (13). In Ramcoomar 
Mitter v. Ichamoyidasi (12) a Hindu 
widow borrowed a sum of money for 
the purpose of defraying tho marriage 
expenses of a granddaughter, the child 
of a son who had predeceased his father. 
It was held that although such a sum 
could not bo considered a charge on tho 
grandfather’s estate, yet it was one 
which was legally recoverable from the 
heirs, who on the death of the widow 
succeeded to the possession of such 
estate. In Maharaja of Bobbili v. 
Kaminayani Bangaru (13), it was held 
that unsecured debts contracted by a 
limited owner would bo binding on the 
estate if incurred for purposes which 
woul 1 justify a chargo on such an 
estate. We are of opinion that the 
view taken by the Calcutta and Mad¬ 
ras High Courts in'tho cases relied upon 
by tho plaintiff-respondent is based on 
sound reasoning and should bo followod. 

It is now well settled that a Hindu 
I widow fully represents the estate for 
i tho time being. This being so, she 
must by the nature of circumstances 
from time to time enter into transac¬ 
tions for tho proper management of the 
estate. If she incurred a debt for law¬ 
ful purposes or onterod into any trans¬ 
action giving rise to pecuniary liabili- 

(12) [1881] 6 Cal. 30=6 C. L. 117429“ 

(13) [1911] 35 Mad. 103=21 M. Ij. J. 593 = 

8 I. C. 800=(1911) 1 M. W. N. 101. 


ties in respect of which she could va¬ 
lidly create a charge upon the estate,! 
there seems to be no reason why thel 
creditor should not be allowed to re-1 
cover his debt or to enforce his claim! 
against the estate in the hands of thef 
reversioners. To hold otherwise would! 
lead to obvious inconvenience and hard-l 
ship and would create unnecessary diHi-' 
culties in the path of the widow’s mak-[ 
ing proper management of tho estate. 
We should, however, make it clear that 
the position in a case in which a Hindu 
widow incurs a liability personal to 
herself or borrows money on her per¬ 
sonal security and not as representing 
the estate, would obviously be different. 

In the present case we have no reason 
to suppose that Rani Itraj Kuar entered 
into the transaction in suit personally 
in her own behalf. On tho contrary ac¬ 
cording to the findings recorded by us 
above, she did so for tho spiritual bone-! 
tit of her husband and must bo deemed 
to have entered into the contract with 
the plaintiff as representing the estate/ 
Wo have also found that the amount of 
expense incurred by her on accouut of 
the constructions was not excessive, 
having regard to the large extent of the 
property inherited by her from her hus¬ 
band. We, therefore, agree with the 
learned Subordinate Judge that the 
plaintiff is entitlod to enforce his claim 
against tho non-taluqdari property in 
tho hands of Bhaya Chandi Prasad) 
Singh, defendant 5. 

At the conclusion of arguments in tho 
appeal tho learned counsel for the p lain- 
tiff-respondent drew our attention to 
the fact that appeals were pending be¬ 
fore their Lordships of the Privy Coun¬ 
cil in which the right of Raja Bisheshar 
Bakhsh Singh, defendant 1, as regards 
tho taluqdari estate and of Bhaya 
Chandi Prasad Singh in respect of the 
non-taluqdari property is being chal¬ 
lenged. lie also stated that it is boing 
contended in these appeals that tho pro¬ 
perty which lias been held by tho Chief 
Court to bo taluqdari property is not so 
and that tho ontiro estate is non-taluq¬ 
dari. Ho, therefore, asked that tho 
decree passed by us should make neces¬ 
sary provision to enable tho plaintiff to 
follow the property which may bo con¬ 
sidered liable for his claim, in tho 
hands of any of tho defendants, in case 
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it changes bands under the decision of 
their Lordships of the Privy Council. 

The result of the findings arrived at 
by us is that the plaintiff is entitled to 
the decree for Rs. 92,363 and interest 
at six per cent per annum from the date 
of suit till realization as decreed bv the 
Couit below. But the plaintiff is not 
entitled to enforce his claim against the 
taluqdari estate. Ho can enforce the 


a’ole to' save the family property from sale 
A. I. . 1024 P . C. 50; .*4. I % ft. 1926 Oudh 321; 
1 / O. C. ells Rel. on.; 4 O.I.J . 157, i Diss. /row. 

[P 235 C 2] 

H , N. Misra —for Appellant. 

Ali Zahcer and Gkulam Imam —for 
Respondent 1. 

Judgment.— The appellants before 
me are the sons of one Dullia Rai Singh 
who executed a mortgage of joint family 


decree only as against the n i-taluq- 
dari properties left by Rani Itraj Kuar. 
The question as to which of the pro¬ 
perties are taluqdari and which of them 
non*taluqdari, as well as the question 
as regards the person entitled to the 
non-taluqdari properties and against 
whom the plaintiff is entitled to enforce 
the decree, will he determined accord¬ 
ing to the final decision of thoir Lord- 
ships of the Privy Council in the ap¬ 
peals pending before them. 

As regards costs our order is that the 
plaintiff will get his cosls of both the 
Courts and will be entitled to realize 
them from the non-fcaluqdari property, 
but not personally from any of the de¬ 
fendants. Raja Bisheshar Bakhsh 
Singh is allowed costs of the appeal 
against the plaintiff-respondent. In 
other respects the decree of the lower 
Court will stand. 

We, therefore, allow the appeal and 
modify the decree of the lower Court 
accordingly. 

v.ij./r.ic. Appeal allowed . 
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Pollan, J. 

Soldi a Singh and others — Plaintiffs— 
A ppel lanfcs. 

v. 

Kesko Singh and others —Defendants 
— Respondents. 

Second Appeal No. 18 of 1930, Deci¬ 
ded on L2th February 1930, against 
decree of Addl. Sub-Judge, Hardoi, 
D/- 7th October 1929. 

^ Hindu Law — Debts — Son's liability — 
Decree aqainst father cannot be challenged 
merely on ground of unconscionable rate of 
interest—Execution —Decree binding. 

As a Hindu son cannot challenge his faMior’s 
transaction merely on the ground that it was 
not for legal necessity, and since the question 
as to rato of interest falls under the head of 
legal nocoasity, once a decree has boon passed 
against a Hindu father, his son oannot chal¬ 
lenge it on the ground of its b?ing nnconscion- 


property on llbh September 1918. He 
subsequently agreed to a compromise 
decree being passed against him by 
which he' was bound to pay off the 
decree-holder in instalments. He failed 


to pay those instalments and the decree- 
holder applied for the sale of the joint 
property. The property has now been 
sold and the plaintiffs come forward to 
challenge the transaction on the ground 
that the original mortgage should not 
be held to bind the estate. The reason 
which they alleged is that the term9 of 
tlie mortgage are usurious and cannot 
be deemed to be for legal necessity. 
They obtained a decree in the first Court 
but in the first appeal the learned Addi¬ 
tional Subordinate Judge has found that 
they have no light now to challenge the 
terms of this mortgage as they do not 
allege that it was executed for an ille¬ 
gal or immoral purpose. As far as the 
facts are concerned the terms of the 


nortgage are certainly unduly onerous. 
Phe mortgagee advanced a sum of Rs. 2o 
)n the security of property which has 
:>een sold at an auction sale foi Rs. . ^ 
ind the rate of interest was nine pios 
n the rupee per month compound** e 
with six monthly rests, a rafce ° 
;erest which is equivalent to o P 
;ent per annum and far in excess o 
•ate which the Courts in this piovin 
would usually uphold in the ease of 

nortgage of landed property w 

lad ■ power to act under the 
Lioans Act In appeal I have ® 
erred to a judgment by the Judicial 

Commissioners of Oudh r a i a 

Oka ltd It ri Sa>lho Charan Prasad v .“ 
Ram Ratan (l) which dealt with c 

,f this kind. In that case the le ^ 1 . 

Judicial Commissioners gave the pia> 

;iff-appellant relief to this ox 00 L,V 1 : c h in 
,„ t ,/own th. r.t» «r 

.hat case was only -j P e . t ho 

loundable quarterly an< P°‘ they 

>1 aiinitiffjo p> y the a ^monn t « i>> 

(1) [1917] 4 O. Tj. j. 157. 
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held to he due by a certain date, and 
ordered that if he did so the decree to 
which he was not a party was not to be 
executed against the family property. 
This is the relief which the plaintitls- 
appellants seek in the present suit. Jt 
does not appear that that ruling has 
been considered in later decisions in 
similar cases. Since that date their Lord- 
ships of the Privy Council delivered 
their judgment in the case of Brij 
Narain Rai v. Mcingal Prasad (2) in 
which they laid down inter alia the 
following proposition : 

If ho *8 tho father, and the reversioners aro 
the sous, ho may, by incurring debt, so long ns 
it is not for an immoril purpose, lay the estate 
open to bo takon in oxscution proceedings upon 
a docroo for payment of that dobt." 

It would appear from this dictum that 
where a decree has been passed their 
.Lordships are not prepared to allow a 
Hindu son to challenge his father’s 
[transaction merely on the ground that 
it was not for legal necessity. Legal 
necessity may be challenged first on tho 
ground that tho transaction itself was 
not for legal necessity and secondly on 
the ground that the transaction in that 
form was not for legal necessity. Thus 
a question as to tho rate of interest 
falls under the head of legal necessity 
and if the sons cannot challenge the 
transaction on the ground of legal neces¬ 
sity there is no other way in which 
they can rais3 the question of the rate 
of interest. This Chief Court has laid 
down the law in these terms in the 
case of Nand Lal v. Umrai (3) : 

Where a mortgage decree is p issed against 
the fathor the sons and grandsons cannot 
escape liability under the decree when they 
fail to prove that tho mortgage debt was con¬ 
tracted for immoral or illegal purposes.” 

In that judgment they affirmed a judg¬ 
ment of the Judicial Commissioner’s 
Court reported in Gur Narain v. Gulzari 
Lal (!) which laid down that : 

‘‘Where a decree has baea obtained against 
tho father upon tho mortgage executed bv him 
of joint family property, whether or no there 
has been a sale of tho joint family property iu 
execution of that docros, it is for tho sons who 
come into Court to escapes liability thereunder 
to prove that tho debt was contracted for im¬ 
moral or illegal purpose or that the debt was 
of an illusory character.” 

This _ may he a har d case. Joint 

(2) A. I. R. 1024 P. 0. 50=16 All. 95=51 
I. A. 129 (P.C.). 

13) A. I. R. 1926 Oudb 321 = 29 O. C. 200. 

(4) [1914] 17 O. C. 318=25 I. C. 9L7 = l 
O. L. J. 503. 
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family property hag been sold as the 
result of an unconscionable transaction 
where a small sum had been borrowed 
on ample security at usurious terms, 
and where a father entered into a com¬ 
promise permitting a decree to bo passed 
against him for sixteen times the amount 
which lie borrowed to lie paid off in 
monthly instalments of half of the 
amount of the original loan; but in viewj 
of the authorities I cannot find that; 
once the decree has been passed the sons 
are able to challenge it to save the 
family property from sale. I find theip* 
lore tiiat the law lias been correctly 
stated by the Court below and I dis¬ 
miss this appeal with costs. 

v.B./r.k. Appeal dismissed . 
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Stuart, C. J. and Raza, J. 

B. Kanhaiya Lal and others —Defen- 
dan ts —Applicants. 

v. 

Syed Hamid Ali —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 213 of 1929, de¬ 
cided on 3rd Janauary 1930, from de¬ 
cree of Dist. Judge, Hardoi, D/- 29th 
April 1929. 

(a) Landlord and Tenant — Custom (Oudh) 

Right to transfer site or construction 
standing on site — Burden of establishing 
title. 


There is no general rule of law which can 
be -invoked against the occupier’s right to 
transfer in a town. Whether that right of 
transfer be in respect of the site, or in respect 
of the constructions standing on the site, it 
is for the person who asserts a superior title 
to establish it and uuless a title which prohi¬ 
bits tho transfer can be established tho 
transfer will stand good : .1. /. /i. 1928 Oudh 

•138, ltd. on. [p 239 C 2] 

(b) Wajibularz — Binding effect. 


A wajibularz is as effective in a town as it 
is in a village. [P 210 G 2j 

(c) Acquiescence — Application of acquie¬ 
scence as bar to exercise of man’s legal 
rights — Principle guiding Court enun¬ 
ciated. 


The acquiescence which will deprive a man 
of his legal rights must amount to fraud. A 
man is not to bo deprived of his Jegil rights un¬ 
less he hai acted in such a way as would mike 
it fraudulent for him to sot up those rights. 
The elements or requisites necessary to 
constitute fraud of that dosecipttou are, in 
tho first place that tho plaintilT must have 
mule a mistake as to his logal rights. Se¬ 
condly, the pilintiff must hive expended som? 
mone> or must have done some act (not no33s* 
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?nri]y on tho delendant's land) on the faith 
of his mistaken belief. Thirdly, the defen¬ 
dant, the possessor of tho legal right must 
know of the existence of his own right which 
is inconsistent with the right claimed by tho 
plaintiff. If ho does not know of it he is in 
the same position as tho plaintiff, and tho 
doctrine of acquiescence is founded upon con¬ 
duct with a knowledge of your legxl rights. 
-Fourthly, the defendant, the possessor of tho 
logil right must know of the plaintiff’s mis¬ 
taken belief of his rights. If he does not, 
there is nothing which calls upon him to as¬ 
sert his own rights -Lastly, tlie defendants, 
the possessor of the l*?gal right must havo 
encouraged tli: plaintiff in his expenditure of 
money or in the other acts which he has done 
either directly or by abstaining from assert¬ 
ing his legal right. Where all these ele¬ 
ments exist, there is fraud of such a nature 
as will entitle the Court to restraiu the pos¬ 
sessor of the legal right from exercising it. but 
nothing short of this will do • M'illmott v. 
Barber (18S0j 10 Ch.L.O 6 at p , 105, Rel % on. 

[P 241 C 1] 

(d) Landlord and Tenant —-Ejectment — 
Tenant without transferable right in site 
making endowment of same to third per¬ 
son—Endowment amounts to abandonment. 

Where a^liceusor who Ins - no transferable 
right in the site executes a deed of endow¬ 
ment of land and building^standing on ic in 
favour of a third person or an idol the act of 
endowment amounts to abxndonment of 
license and the third person or idol is liable 
to ojectmnot by the proprietor of land. 

[P 241 C 2] 

( c ) Transfer of Property Act, S. 51 — 
Trespasser building or expending money 
on land does not acquire any right to pre¬ 
vent proprietor from ejecting him. 

In every case • of trespasser -hi is sup¬ 
posed to know the extent of his interest 
and if he expends money on the liml which he 
is occupying as such trespasser he does not 
thereby acquire any right to prevent th} pro¬ 
prietor of the land from taking possession of the 
same : 21 All. 49G ( P. C.), Ref. [P 211 C 2] 

(f) Landlord and 1 Tenant—Custom(Oudh) 
—Raiyat has no right of transferability of 
sites in villages in absence of contract or 
custom. 

In agricultural villages of Oudh tho princi¬ 
ple of non transferability was enforced from 
tho earliest times, and has become in absenoo 
of contract or -other custom a part of the 
customary law of the agricultural villages. 

[P 242 C 1] 

Tej Bahadur Sapru and S. C. Das , 
K. Y. Tan/lon , Mohan Lal , Raghubir 
Sahai , A.B. Tandon % Sunder Lal Gupta 
and Raghubir Dayal Bajpai —for Ap¬ 
pellants. 

S. Hasan I warn, Ali Zaheer , Nazee- 
ruddin and Ali Jawad — for Respon¬ 
dent. 

Judgment. —This is a second appeal 
by the defendants against a decree 
awarding tho plaintitT-respondent pos¬ 


session over a small plot of land 20 feet 
by 20 feet situated in Pihani in the 
Hardoi District and directing the de- 
fendants-appellant'to remove the struc¬ 
tures standing thereon. 

Tho Hardoi District Gazetteer des¬ 
cribes Pihani as a “ considerable 
town ” (p. 236). The description conti-' 
nues that it contains the tomb of 
Nawab Sadr Jehan the celebrated 
minister of Akbar. the tomb’of his son 
Badri Alam and a “ grand old mosque. 

It also contains the remains of a fort. 
Tho town has been in existence for 
more than three hundred years. It 
contained in 1901 a population of seven 
thousand six hundred and sixteen per¬ 
sons. It was formerly administered as 
municipality but is now administered 
as a notified area. The trial Judge 
found that Pihani was a town. The 
Judge of the lower appellate Court 
did not arrive at a decided finding as 
to whether it was a town or a village. 
The learned counsel who have appeared 
before us in this appeal agree that 
Pihani is a town and we have no hesi¬ 
tation in finding that it is not a vil¬ 
lage and that it is a town. . The deter¬ 
mination of this question is necessary 
before tho law bearing on the case can 
be applied. The plaintiff Hamid Ali is 
a minor ton years old, under the guar¬ 
dianship of his grandmother Mfc. Zakia 
Begam. He claims to bo the solo pro- 
prietor of the mabal Mohsin Ali in 
Pihani Khurd (or “little Pihani”) where 
the land in dispute is situated. A 
though Pihani is a town the soil has 

always been owned by certain piopne 

tors. The claim of Hamid All o o 
the solo proprietor of this maha was» 
questioned in the course of this case. 
But it is now agreed between the 
learned counsel that whether he is, as 
ho assorts, tho solo proprietoi, 01 » a 
the defondonts assert oue of t i° l\ l 
priotors, he has a right to institu o i 


suit. 


The case sot out in tho plain 13 
the plot of .and in question, ^ 
boars a certain number was I • 

perty of tho superior proprietor, 
fact is admitted. The plaint continues 
that it was formerly occupioc - ‘ 

Itori, that is a Hindu weaver, called 
Ichha who constructed a T c i lC j ia 

house upon it, where ho lvo * j 

died about 1687. On his death hi. 
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sons Ghirrao and Auseri continued 
to reside in the house. Auseri died 
about 1897. His sons Ram Din, Ganesh 
and Kalua continued to reside with 
Ghirrao. Then Ganesh and Kalua died 
childness, and about 1920 Ghirrao died 
childless. There remained the son R\m 
Din who left Piliani. 

The defendant Kanhaiya Lal is an 
advocate practising in Ilardoi. The de¬ 
fendant Debi Dayal is his brother. lie 
resides in Pihani where he carries on 
money lending business. It appears 
that Ghirrao executed on 22nd July 1898, 
a mortgage of the house standing on the 
plot in question in favour of a certain 
Ram Dayal and subsequently proceeded 
to enter into an agreement to take the 
same house on rent. That agreement 
was dated 13th August 1898. On 5th 
June 19L6 -Ghirrao and Ram Din ex¬ 
ecuted a deed of mortgage with posses¬ 
sion of the land and house in question in 
favour of the defendant-appellant 
Kanhaiya Dal. Some alterations appear 
to have been made to the house before 
1921. In 1921 the defendants began 
the construction on the plot in question 
of a thakurdwara, a Hindu temple 
dedicated to Radha and K rishna. This 
temple was completed in 1927. It is an 
elaborate masonry building con¬ 
structed at an admitted cost of between 
forty thousand and fifty thousand 
rupees. A permanent pujari is em¬ 
ployed • upon it. The defendants as¬ 
sert that the temple is a private tem¬ 
ple. They state that they permit the 
Hindu public to worship there but they 
contend that they reserve to them¬ 
selves the right should they so desire 
to close the temple to public worship. 
At one time there was some sort of an 
assertion that the building in question 
was a private house containing a shrine. 

It is impossible, however, to suggest 
this plea now in view of the fact that 
the defendants’ .counsel stated before 
the trial Court on 5th June 192£ as 
follows : 

We are simply proving that the building 
in dispute is a private thakurdwara. It is 
not a permanent rosidontial house..We do not 
attempt to prove that it is a permanent resi¬ 
dential house. ** 

Wo thus have it that the building in 
question is a private Hindu temple in 
which the - public have previously 
enjoyed the privilege of worship. Wo 
are not concerned for the purposes of 
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the d ecision of this appeal with any 
restrictions that it was possible to en¬ 
force against tbe public right of wor¬ 
ship. On 12th December 1927 the pres¬ 
ent suit was instituted in the Court of 
the Munsiff of Shahabad. The plaintiff 
asserted that the plot in question had 
been abondoned by the Kori family, 
who originally had the right of occu¬ 
pying it some time in 1920, that the 
buildings upon it were levelled to the 
ground and that the plot had reverted to 
him. He stated that a few months be¬ 
fore the suit was instituted it had been 
brought to the notice of his guardian 
and himself that the thakurdwara was 
in the course of construction. He 
claimed to eject the defendants as 
trespassers and demanded the demoli¬ 
tion of the building. 

The contest in the case has been 
exceptional. A very large number of 
witnesses have been called, eminent 
counsel have been engaged in appeal 
and a considerable time has been taken 
both in the original hearing and in the 
appeals. This is not surprising in view 
of the fact that the prayer for the re¬ 
lief included a prayer for the demoli¬ 
tion of a very valuable building. 

The complexion of the suit was mate¬ 
rially altered by the execution of a deed 
Ex. 57 on 11th January 1928„which was 
registered on 13th January 1928. The 
written statement was filed on 11th 
Ja nuary 192S. On the same date 
Behari the son of Ram Din Kori (Ram 
Din having died) executed a deed of 
endowment Ex. 57 in favour of 
‘ Thakurji ” that is to say the Gods of 
the thakurdwara under the guardian¬ 
ship and trusteeship of Shiara Sundar 
Lii and Babu Sahib. He had pre¬ 
viously on 4th January 1928 ex¬ 
ecuted for Rs. 50 a deed of further 
charge on the prermises in question 
in favour of Krishna Kumar the son of 
the defendant-appellant Kanhaiya Dal. 
Under this deed Ex. 57 ho transferred 
the whole of his rights, whatever they 
might be, including what ho called his 
proprietary rights and his right of re¬ 
demption in the mortgages, to the Gods 
of the temple and divested himself of 
ali claims to the land or the construc¬ 
tions upon it. After this doed had been 
executed and brought to the notice of 
the Court the plaintiff applied for the 
amendment of the plaint by adding the 
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<»ods as defendants. The defendants 
oppose i this amendment. The trial 
Judge refused to allow it. The learned 

counsel for the plaintiff then said : 

“My enso is that even if Bilinri b? proved to 
b'*3 th^ son of Ram Din, bis rights in the pro¬ 
perty h ive been extinguished as h ? executed a 
deed of wakf in favour of Sri Thikurji on 13th 
January 1923, and along with him the interest 
cf the defendants, it any, have been extin¬ 
guished.” 

The Court noted : 

“The defendant’s pleader do:-s not oppose 
this application except on th3 ground that the 
plea th it no thakurdwan was built was open 
to the defendants on the date of issue.” 

The Court then passed the following 
order : 

“I allow the amendment sought, for, the plea 
i3 simply a legal one and wis not by mistake 
taken on the date of issues. So far as other 
amendments are concerned defendants have no 

objection to it.” 

He then added two issues : • 

“(9) Did Bjhari execute a deed of wakf in 
favour of Sri Thaku^ji on I3th January 1928, 
*s alleged ? If so, what is its effect ? 

4 (10» Have the defendants no right to con¬ 
struct the thakurdwara in place of a resi¬ 
dential house without the plaintiff’s permis¬ 
sion ? 

After such evidence had been recorded 
the learned Munsif decided the suit. Ho 
found that Behari was one of the heirs 
of Ram Din, but not the sole heir of 
Ram Din. He found that the house in 
question was partly a thatch construc¬ 
tion, and partly a non-thatch construc¬ 
tion. He found that the Kori family in 
question had transferable rights. Ho 
found that the plaiutiff had construc¬ 
tively acquiesce 1 in the erection of .the 
thakurdwara. He, therefore, dismissed 
the suit. An appeal was filel to the 
learned District Judge of Hardoi. He 
decided that the defendants had no 
rights and decreed the suit. The matter 
then came here in second appeal. On 
the date when it came on for hearing on 
28th September 1029 this Court remit- 
to 1 the case to the lower appellate 
Court for the determination of certain 
additional issue?. Findings on those 
issues having been received, an opportu¬ 
nity having been allowed for objections 
upon them, objections having boen filed 
and further arguments having been 
heard, the Court now proceeds to deter¬ 
mine the appeal. 

Wo have to noto first certain findings 
which are clear. The first finding is that 
Pihani is a town and not a village. Wo 
havo already discussed this question. 


The next finding is a finding of fact 
by the lower appellate Court in the de¬ 
cision of the 29th April 1929, that Be- 
haii is the sole heir of-the Ivori family 
in question. The 1 arned Munsif arrived 
at tdio conclusion that there are other 
heirs, but the lower appellate Court ha 3 
decided that Behari is the only heir and 
representative of that family. The fin¬ 
ding that Behari is the only heir is a 
finding which cannot be questioned in 
second appeal. 

The next finding of the lower ap¬ 
pellate Court is that the house which 
originally stood on the site and which 
was owned and occupied by the Kori 
family was a “khasposh” house, that is, 
a thatch. The learned Munsif did not 
arrive at that conclusion. The conclu¬ 
sion of the lower appellate Court, which 
is also embodied in the decision of 29th 
April 1929, that the house in question 
was a “khasposh*’ house or a thatch is 
a finding of fact which cannot be ques¬ 
tioned in second appeal.. 

We havo now to examine the rights 
of the plaintiff-respondent in respect to 
the plot. Pihani is a town and not a 
village. Thus the general rule which 
has been accepted in Oudh, ever since 
the British Courts have been in exis¬ 
tence, to the effect that in absence of 
special contract or custom no raiyafc, 
whether an agriculturist or a nou-agii- 
culturist has any rights in the inhabited 
area of an agricultural village except a 
right of occupation without a right o 
transfer, does not apply to the land in 
question. This rule is based on a sene* 
of decisions with which we are not con¬ 
cerned at present. It is in 
with the circumstances of agricu ul 
villages. Many of the agricultuia vi 
lages in Oudh owe their, origin o 
oarly settlement by individual pu"pi ie 
tors of cultivators upon the land?. 1 
proprietors roservod a portion of 10 
lago area as an inhabited site an a 
ted Thereon plots for residence and otho 

H303, for tlio tothoring of cattle . . 

carrying on of village industne» ° 
agricultural tenants, to village al 1S * 
to village menials and to village shop¬ 


keepers, 
mitted to transfo 


If those persons lias boon P°*- 
transfor even the right to i03 


donco certain newcomers who , t 

actually workers in tho vi ag . 

have found it impossible to take up then 

residence for tho purposes o 
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owing to sites having been transferred 


to non-workers. Thus the principle of 
non-transferability was enforced from 
the earliest times, and has become in 
absence of contract or other custom a 
part of the customary law of the agri¬ 
cultural villages. 

But in towns the same circumstances 
do not arise. The rights of proprietors in 
town, however, very greatly. Where, as 
apparently is the case in Pihani, a town 
has been founded by an individual the 
rights of the occupiers of residential sites 
are apt to be restricted considerably. We 
say apparently for, as the Gazetteer will 
show in the passage which we have al- 
readyjndicated, it is not certain how 
the town of Pihani came into being. Ac¬ 
cording to one tradition it was founded 
by a certain Abdul Ghafoor in the 16th 
century. The law as to transferability of 
sites in towns was the subject'of decision 
by the Chief Court in Mohammad AH 
Khan v. Dadrunnisa (l). This is 
a decision of the late Misra, J. This 
decision was a subject of appeal under 
the provisions of S. 12, Oudh Courts Act, 
before a Bench of this Court. The ap¬ 
peal was decided on 17th April 1928.* 
The decision in appeal is not reported. 
As we are largely basing our findings 

on the law upon that decision wo quote 
it in full: 

“This is an appeal under tho provisions of 
S. 12, Oudh Courts Act, against the appsllato 
decision of a single Judge of this Court. Tho 
facts are simple. In Mvlihabad there is a 
mohalla known as Mirzaganj. Upon a site in 
this mohalla masonry house was constructed 
by a Mi lit try Officer called Btz Khan. Mushir 
Ahmal Khan purchased without appirently 
any objection on behalf of the zmindar. Sub¬ 
sequently Mushir Ahmtd Khan executed a 
deed of usufructuary mortgage of tli? house in 
question in favour of Mt. Badruunissa dsfen- 
dant-respondent. The plaintiff-appellant, who is 
one of tho proprietors of Malihabad, instituted 
a suit demanding the ejectment of both Mt. 
B idruunisa and Mushir Ahmad Khan from 
the hous 3 in question to bo offoctod bv demo¬ 
lition of this masonry hoii 30 . Tho Courts be¬ 
low have refused him relief and he appeals be¬ 
fore us. It is established very clearly that 
Malihabad is a town and not a village. Accord¬ 
ing to the Cla/.)ttoer of Lucknow it possessed 
the 1 ist census a population of 7,55 1 inhabitants 
and it is administered under Act 20 of LS5:>. It 
contained 1,085. It is thu3 clearly a town. 
As it is a town any presumptions which aro in 
Oudh applicable to tho rights of landed pro¬ 
prietors in agricultural villages have no ap¬ 
plication: hut we have a wajibularz which 

( 1 ) aTT.’H 1028 Oudh 92. 

• Mahomed Ali Khan v. Mt, Dadruntiiss i. 
A. I. R. 1928 O jdh 138. 
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lays down the special rights of the proprietors 
of tho town and of the occupier in houses in 
Malihabad and specially in Mirziganj. We 
find it clear that ^lushir Ahmad Khan was 
what is known as a superior riyaya and that 
Baz Khan was also a superior riyaya. The 
site of the lious3 is the propjrty of tho plain¬ 
tiff-appellant. Tho position between the plain¬ 
tiff and Mushir Ahmad Khau is tho position of 
liconsor and licensee. Under the terms of the 
wajibularz the occupier pays uo ground rent 
and is at liberty to remove the materials of his 
house. If he wore of the inferior riyaya ho 
would have to pay to the plaintiff one-quarter 
of the price of tho materials as haq •chaharum 
under the terms of tho wajibularz, but being 
one of the superior riyaya he is permitted to 
retain the whole of the proceeds of such mate¬ 
rials himself. So long as the license exists 
the only benefit tint tho plaintiff could -roallv 
gain would be if the occupier died without 
h?iis. Xu those circumstances the materials 
would escheat in part t^ the*plaintiff-appellant. 
At the same time, however, a liceusee has no 
power of trausfer of his rights as a licensee, 
bat the fact that he has m ide such a transfer 
does not gi\e the licensor a right of re-ontrv. 
Lhus tbe suit has heou rightly dismissed and 
W3 see no reason to grant any relief: but wo 
note at the swne time that tho mortgage made 
by Mushir Ahmad Khan in favour of Badrun- 
nisa can-have no effect as against the rights of 
the piaintiff appellant as licensor as given in 
the wajibularz, remote as these rights mavba. 
Wo accorlingly dismiss this appeal with costs.’* 

According to the view taken tfiereiu, 
such a question as the one before us 
relating to a town and not to a village 
lias to be decided in the following man¬ 
ner. There is no general rule of law 
which can he invoked against the occu¬ 
pier’s right to transfer in a town. Whe¬ 
ther that right of transfer be in respect 
of the site, or in respect of the construc¬ 
tions standing on the site, it is foi» the 
person who asserts a superior title to 
establish it, and unless a title which 
prohibits the transfer can be established 
tho transfer will stand good. How does! 
the case stand here? The plaintiff has 
established his title as tho owner of 
site. It is not suggested that the site 
has boon transferred by himself, or by 
his predocessors-i n-interest. He has 
established tlie conditions under which 
the sites are held by proving tho wajib¬ 
ularz of l J ihani Ex. 5. This wajibularz 
was prepared at tho time of tho first re¬ 
gular settlement, that is to say about 
18G6. It is accoptod that tho first occu¬ 
pier of this land was ‘Ichcha. He died 
in 1887. Wo thus arrive at the conclu¬ 
sion that the plot in question was held 

acccording to the rule laid down in tho 

wajibularz. We should not call the rule 
a custom. It would appear to us rather 
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to bo a rule under which the proprietors 
allotted sites for the purpose of occupa¬ 
tion. The wajibularz divide the sites in 
Pihani into two main classes. There is 
a special class of occupiers, consisting of 
Saivads of their own community, and 
II indus and Mahomedans of the higher 
classes, who had actually purchased 
sites and constructed thereon what are 
called their ancestral houses. Those 
persons had .the right to transfer not 
only the houses and the materials, but 
also to transfer the land itself. The re¬ 
maining class consisted of all others. It 
did not only include persons of low 
status; it included persons of all classes 
who had not purchased the sites, and it 
is laid down distinctly that such per¬ 
sons had no right to transfer the land. 
Ichcha clearly fell under the latter 
category. 

He had no transferable rights in the 
site. The next question is as to the right 
to transfer the materials of the houses. 
Here a distinction is made between the 
thatched houses or “ khasposh” and 
houses other than thatched houses. Oc¬ 
cupiers who had constructed only that¬ 
ched houses had no right to sell the 
materials. The only privilege that such 
an occupier had was that if with the 
consent of the proprietor he transferred 
his residence from one site to another 
he could take with him the materials of 
his thatch and re-erect them on the 
new site. But he had no right, if he 
vacatod the old site, to sell the thatch. 
If the materials were other than thatch, 
on vacating the site the occupier had a 
right to sell the materials hut then had 
to give one-fourth of the sale proceeds 
to the proprietor. There were other 
rules as to giving betel-nuts and two 
pice at tho timo of digging the founda¬ 
tions and a money payment when tho 
door frame was placed in the houso and 
the houso was completed but we are not 
concerned with those. As wo have al¬ 
ready said there is a linal finding of fact 
that tho houso occupied by these Koris 
was a thatched houso. Thus on vacat¬ 
ing the villago (as they clearly did vacato 
it some years ago) they had no right to 
soil tho thatch or oven to remove it. 
They wore only permitted to remove it 
if they settled on a now site in the vil¬ 
lage with the proprietor’s consont. We 
agree with the learned Judge of the 
lower appellate Court that this wajib¬ 


ularz will govern the case unless it is 
controverted and rebutted. Sir Tej Ba-i 
hadur Sapru, who represented the defen- 
dants-appellants before us, has argued 
that the wajibularz has no effect be¬ 
cause Pihani is a town. We find against 
this view. A wajibularz is as effect 
tive in a town as it is in a village. This 
particular wajibularz is not according 
to our view so much a record of custom 


as a proof of the conditions governing 
the grant of residential sites in Pihani, 
and, as such, is effective to establish 
that Ichcha had no right of transfer iu 
the land, and that when the land was 
vacatod the family had not even tho 
right to sell the thatch of which, on tho 
finding of fact, their houso was* com¬ 
posed. A mass of evidence was produced 
by the defendants-appellants to establish 
the existence of a custom in contraven¬ 
tion of the wajibularz. We considered 
it advisable at the previous hearing to 
send back the case for a finding as to 
the value of the evidence upon this al¬ 
leged custom. We have now received 
the careful and considered decision of 
the learned Judge of the lower appel¬ 
late Court, which is to the effect that 
the evidence falls far short of establish¬ 
ing even tho assertion of a right to 
transfer khasposh houses by unprivi¬ 
leged tenants. But apart from that in 
our opinion it would bo impossible to 
establish a custom against what to us 
is a grant. It is not a question of evi¬ 
dence as to two conflicting customs. Tho 
wajibularz lays down the conditions* 
on which those sites wore granted. Ino 
fact that tho grantors in the past per¬ 
mitted infringements of ^he & lAD ® 
would in no way affect the va i i-'Y 
tho conditions. Sir Tej Bahadur &pi 
did not lay groat stress on the evi en 
as to custom. His case was rather that, 
as Pihani is a town it was foi the p an 
tiff-respondent to prove a custom o no 
transferability. Wo find that n ™ ^ 

for tho plaintiff-respondent to pi 
that under tho conditions under w i 
I chcha received tho land ho lft 
power to transfer. But as we ia . , ..y 
ready stated wo find that the p a 

respondent has succeeded in P 
that Ichcha and his successors hai 

power to transfer. o^nch 

According to th. vi.w ■><“ 

in Mohammad Ah Kha vnuo iei1, 

nisa (1) which wo have already quo-ec 
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the execution of the usufructuary mort¬ 
gage by Ghirrao and Ham Din would not 
have given the plaintiff-respondent a 
right of re-entry'. According to the view 
taken by a Bench of the Allahabad High 
Court in Basavicil v. Ghciyasnddin (2) 
a tenant who converted the thatched 
shod in his courtyard into a masonry’ 
mosque without the permission of the 
zamindars forfeited thorebv his right of 
occupation and gave the zamindars a 
right of re-entry. The decision in ques¬ 
tion does not cover the present 
case exactly as it related to a village 
and not to a town, and the reason¬ 
ing would bo somewhat different. We 
need not, however, pursue the ques¬ 
tion as to whether the construc¬ 
tion of the Thakurdwara in itself gave 
the plaintiff-respondent a right of re¬ 
entry’, and we need not discuss the an¬ 
cillary question as to whether the Tha¬ 
kurdwara was a public temple, or a 
private temple to which the public had 
full right ol access, or a private temple 
in which the public could worship by 
permission which was liable to revoca¬ 
tion, for in the view which we take of 
the case the right *of the plaintiff.res¬ 
pondent to re-enter has come into being 
owing to the abandonment of his license 
b\ r Behari, the present successor in inte¬ 
rest ofIchcha. 

If the position had remained as it 
was before the execution of Ex. 57 the 
defendants-appellants could have rested 
a strong argument on the fact that the 
Kori family not having abandoned their 
right of occupation, and the plaintiff- 
i ospondont not having under the wajib- 
ulaiz or any* proved contract or agree¬ 
ment a right of re-entry, the suit must 
fail according to the principles laid 
down in Moliavunad AH Khan v. Badr- 
'unnisa (1). The situation has been com¬ 
pletely changed by the execution of 
E*. 57. Sir Tej Bahadur Sapru has 
argued that as this deed was executed 
after the suit was instituted its effect 
cannot bo considered in arriving at a 
decision. But apart from the fact that 
tho dofondants-appollants appear to 
us to have acquiesced in tho deci¬ 
sion to consider tho effect of this 
deed upon tho situation, we consider 
that the plaintiff-respondent had a 
right to u se tho existence of this deed 

(2) [1901] 27 All. 85G=2 A. L. J. 27==7l904) 
A. W. N. -270. 
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and its effect for the purpose of obtaining 
decision. The plaintiff-respondent in 
effect said in his plaint that he had 
found tho defendants-appellants occupy¬ 
ing a site in Pihani which was his pro¬ 
perty without his permission. Wo shall 
consider later whether they had his per¬ 
mission. If they r had his permission his 
case would undoubtedly fail. But bis 
case was that they r did not have his 
permission. He desired to eject them 
as trespassers. They assorted that they 
had obtained right to occupy the premi¬ 
ses by tho consent of his licensee. Ho 
questioned the rfght of the licensee to 
give that consent. If the situation had 
remained as it was when the suit was 
instituted the defendants-appellants 
might have contested with success on 
the ground that although the licensee 
had no power of transfer the licensee 
had novei theless still the right to occupy^ 
the pi emises, and as long as there was a 
licensee in existence, who had not aban¬ 
doned his rights as a licensee, the 
plaintiff-respondent, having no power 
of re-entry, could not succeed. But 
directly afterwards the licensee Behari 
executed Ex. 57. W e can only' construe 
Ex. 57 as having the following effect. 
Aftoi its execution Behari had no right 
of occupation left. He had abandoned 
his light of occupation. Ilis family 
had previously given up the right of 
possession by tho execution of the deed 
of usufructuary mortgage of 1916. Be¬ 
hari had, however, still the right to- 
redeem. He has now given up that 
right to redeem and having given up 
tho right to redeem lie has no interest 
left in tho matter Tho defendant-ap¬ 
pellants thus stand as trespassers in 
possession of a plot which had formerly' 
been held under a license. Tho license 
has now disappeared as tho licensee has 
abandoned all his rights and in these 
circumstances tho defendants-anpollants 
remain as trespassers liable to ojoctmont 
unless they can prove a permission to 
occupy tho site based upon an acquie¬ 
scence of tho proprietor. We now pro¬ 
ceed to considor whether they have ob¬ 
tained such permission. 


. .. _ - ^vioijuuutn-an- 

pellants to tho oftoct that the plaintiff 
respondent acquiesced in tho construc¬ 
tion of tho thakurdwara and is thus 
not in a position to onforce its demoli¬ 
tion aro based not on any allegation of 
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explicit acquiescence but on evidence 
produced as to the conduct of the minor 
plaintiff, certain of his relatives, and in 
particular as to the conduct of a certain 
Zahid Ali, a relative of the plaintiff-res¬ 
pondent who is allegel by the delcn- 

dants-appellants to have been hi-, 
manager. These allegations aro deter¬ 
mined finally to a certain extent bv the 
finding of fact of the learned District 

Judge in his decision after renand of 

4th Novembor 1929. He has found that 
tho-evidence of those witnesses who 
have deposed that the minor plaintiff- 
respondent, Z ibid Ali, Sharafat Husain 
and Abbas Hussain were present at tbe 
.ceremony of laying the foundation of 
-the thakurd wara is unreliable, This 
finding of fact cannot be impugned in 
-second appeal. It is thus found that 

none of these persons was present on 

that occasion. The learned Judge has 
found that in the circumstances of the 
case it is a reasonable conclusion that 
•the plaintiff-respondent and his agent 
must have been in the position to know 
that the building was in the course of 
.construction, but he finds that nothing 
.more than that is established in respect 
of the plaintiff-respondent himself and 
the persons representing him. The case 
of Zahid Ali is to he considered sopa- 

ratoly. , l , 

In tho first place it has to bo seen 

who Zahid Ali is. He is a Saiyed 
of Pihani who is an Honorary Magis¬ 
trate and President of tho Notified Area 
of Pihani. Mt. Zakia Begam the guar¬ 
dian of tho minor plaintiff-respondent 
is his father's sister. He has deposed 
that during her absence in Karbala in 
•the yoar 1924 he looked after tho work 
of the Ziladars of tho estate and signed 
receipts for rent received during that 
period, on behalf of tho minor plaintiff- 
respondent. But ho has deposed dis¬ 
tinctly that he was novor tho manager 
of tho plaintiff -respondent's property. 
Ho admitted that ono time he acted as 
Muntazim of that property. His state¬ 
ment on this point is as follows : 

" I have novcr told any ono that I waa 
‘ manager ’ of Saiyed Hamid Ali’s property. I 
have stated in Court that I was the Muuti- 
zim * of Hamid Ali’s property. This statomont 
was correct at tho time when I rnido it. I am 
no longer * Muntazim * of his property. 1 was 
* Muntazim ' of Hamid Ali’s property on 22nd 
March 1920. I was * Muntazim ’ of Hamid 
Ali*B property in so far as I supervised tho work 
£ managers and Ivariudas. 1 romainel 
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Muuta/.ini ’from October cr November 1325 
to Jann iry 1927. M 

Wo asked what was the word which 
is recorded as ' Manager ' in the note of 
his deposition which is in English, 
which he used in vernacular. We were 
instructed by one of the learned counsel 
for the defendants-appellants, who was 
present in Court when the deposition 
was made, that the witness had used 
the word ‘ Manager ' in English. He 
apparently said something of this kind 
in Urdu : hanine kisi se Icabi nahin lcaha 
hi ham Saiyed Hamid Ali hi jaedai he 
1 marvaycr * the , ham ne a1a f at men Jcaha 
J:i ham Hamid Ali lcijacdad Ice munta¬ 
zim the . The word ‘muntazim ’ is tran¬ 
slated in Fallon’s dictionary as a 
“ manager ” or a “ superintendent.” 
The literal meaning of tho word is the 
person who makes the intizim. Intizam 
is a word of many meanings. Fallon 

translate sit: . 

** arrangement, adjustment, organisation, 
regulation, mvnagoment, disposition, etc. 

We are not here concerned with the 
meaning that a lawyer would give to 
the word Muntazim but the meaning 
which the witness would give to it. He 
clearly does not suggest that he was in 
any sense the manager of tho property. 
His suggestion is that during the 
absence of the lady lie, as a relative 
and friend, exercised a general power of 
supervision. We find ‘that he ^ as 
more than that. Upon this finding ie 
would have had no authority to bind 

the plaintiff-respondent in respect ol 

transfer of property or the liko. . 
his acquiescence would not assis . . 

defendancs-appellants. When ' ve 
into the naturo of the acquiescence 

acquiescence alleged on belial 0 
Ali is not his acquiescence m '»> » 

sonal capacity but his acquie p ‘ 
President of the Notified Area Coo, 

mittee. Ex. A-5 shows thafc ° t a)) . 

Mav 1924, the defendants-appellan • 1 

plied to the Notified Area Co<*m'tteo 

for permission to build a house along 
with a balcony platform andout-lmus 

for servants. This is Ex. A-o- The,e 
is nothing in this appl1 ,^ that they 

plan accompanying it to bnild- 

intended to construct tho P‘® s ® t , 10V 

ing which is three storeyed or tat 
intended to utilise the bu'WH g 
a thakurd wara. Upon the appu^ jt 
itself there is nothing to s But 

rofors to the property in quest 
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the evidence of Mr. Lachmi Narayan 
Tandon, Honoraiy Magistrate, D. W. 
67 establishes sufficiently that permis¬ 
sion in question was desired in respect 
of the property in question. . He is the 
member of the Notified Area Committee 
who made the report recommending 
permission. All he says in the report 

which is dated 30th ^Iay 1924, is this . 

“Inspected tho locality. Thero is no harm 
in building pucca instead of kaplicba on the 
old foundation and erecting four doors hut 
the servants’ houses should not be allowed to 
exceed the boundary of Lain Rad ha Kisban’s 
servants’ houses and the drain and tho height 
should bo such as to pormit cleaning tho drain 

easily.” 

When the matter came before the 
Notified Area Committee permission 
was granted by the committee, /Pallid 
Ali signing it as President, Ex. A-6. 
That is all. We are unable to tind that 
this could possibly be read as a permis¬ 
sion given by /^ahid Ali to constiuct a 
thakurdwava three storeys high. 

Even if there had been evidence of 
direct acquiescence we do not see how 
it can help the defendants-appellants. 
On tho view which we have taken of 
the law there we need not consider tho 
need for acquiescence so long as the de- 
fondants-appellants remained mortgagees 
in possession. While they were mort¬ 
gagees in possession the plaintiff-res¬ 
pondent had ordinarily no right of re¬ 
entry. They could alter tho building 
as they wished for residential purposes. 
It is nob necessary to discuss whether 
the construction of a public temple 
would have given tho plaintiff-rospon- 
dont a right of re-entry if a public 
temple had been made, for on the view 
wo take, tho matter turns upon the 
abandonment of tho license. So long 
as tho defendants-appellants remained 
mortgagees in possession and the Kori 
family remained mortgagors tho plain¬ 
tiff-respondent had to make out a right 
of re-entry. But when tho Kori family 
gave up their license, tho situation 
changod, Tho principles which should 
guide a Court in applying acquiescence 
as a bar to the exorcise of a man’s legal 
right have boon stated very clearly in 
Willmott v. Dariar (3) (at p. 105) by 
Fry J Wo give tho quotation : 

“It has boon said that tho acquiescence 
Iwhich will deprive a man of his legal rights 
imuat amount to fraud, and in my view that is 
an abbreviated^ atatomont cf a very true pro- 

13) 15 Ch. D. 96=‘i8 W. R. ‘Jll=43 L. T. 3. 
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position. A man is not to bo deprivod of h 1 
legal rights unless he has acted in such a waX 
as would make it fraudulent for him to set ul' 
those rights. What then are the elements 
requisites necessary to constitute fraud of tha' 
description? In the first place the plaintiff 
must have made a mistake as to his legal 
rights. Socondly, the plaintiff must have ex¬ 
pended some money or must hav3 done some act 
Inot necessarily on the defendant’s land) on the 
faith of his mistaken belief. Thirdly, tho de¬ 
fendant the possessor of the legal right must 
know of the oxisteuce of his own right, which 
is inconsistent with the right claimed by the 
plaintiff. If he does not know of it ho is in 
tho saino position as tho plaintiff and tho doc¬ 
trine of acquiescence is founded upon conduct 
with a knowledge of your legal rights.: 
Fourthly, tho defendant the possessor of the 
legal right must know of the plaintiff’s mis¬ 
taken belief of his rights. If he dees not 
there is nothing which calls upon him to 
assert his own rights. Lastly, the defendant 
tho pcssessor of the legal right must have en¬ 
couraged tho plaintiff in his expenditure of 
money or in tho other acts which he has done 
either directly or by abstaining from assert", 
ing his legal right. Where all these elements 
exist, thcio is fraud of such a nature as will 
entitle the Court to restrain the possessor ofj 
the legal right from exercising it, but, in my; 
judgment nothing short of this will do.” 

We consider that the principles laid 
down by that learned Judge are the 
principles which should ho applied in 
cases in India, whore the idea of ac¬ 
quiescence is raised and upon the facts 
wo find that applying these principles 
. thero has been no such acquiescence on 
tlie part of tho plaintiff-respondent as 
can be asserted by tho defendants-ap¬ 
pellants in defenco in this suit. 

As we consider this caso of consider- 
, able importance wo propose to summa¬ 
rize the learned arguments addressed to- 
us by Sir Tej Bahadur Sapru on behalf 
of tho appellants. His case was that 

Pihani is a town and that inasmuch as 

% 

Pihani is a town thero could he no find¬ 
ing that the Kori family had no right 
of tiansfer unless tho plaintiff-respon¬ 
dent was able affirmatively to establish 
that they had no right of transfer. His- 
second point was that as tho thakurd- 
wara was a private temple its construc¬ 
tion as a private temple afforded no* 
cause of action to tho plaintiff-respon¬ 
dent as his right as proprietor remained 
unaffected by tho construction. Tho 
next point that lie argued was that the* 
execution of the deed Ex. 57 in no way 
affected the case. Ho argued that if the* 
Kori family could not make a valid 
transfer their position remained un¬ 
affected as riyats or tenant^ of house* 
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ID'operty whatever they did. The trans¬ 
fer according to him made by Ex. 57 
^ as at its worst an invalid transfer. ] f 
it wore so, the Kori family’s l ights re¬ 
mained, and the alienation not being a 
good alionation there could be no es¬ 
cheat. Ho aigued that the Court should 
not take Ex. 5/ into consideration, lie 
linailv argued that on the facts an ac¬ 
quiescence had been made out which 
debarred the plainlitf-rospondent. We 
have with the exception of one [ilea, 
dealt with the remaining pleas already 
hut for convenience we summarise our 
conclusions. Pihani is a town and the 
bumen was on the plaintitt-respondent 
to establish his right to eject the de- 
iendant-appellants. But according to 
our view lie has discharged that burden 
by production of the wajibularz and 
other evidence which establishes that. 
Ichcha was a non-privileged licensee, 
who had the right only to retain the 
premises for the purpose of his own 
occupation with no right to transfer, 
Inchcha’s rights were hereditary. If the 
died out or if the family aban¬ 
doned thoir rights the site reverted to 
the proprietor. It was nob a case of 
escheat but a case of termination of the 
license. 

The thakurdwara is according to our 
finding a private temple to which so 
far the public have beon allowed access 
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vVe have already considered the ques¬ 
tion of acquiescence and found that 
there has been no acquiescence which 
would bar the plaintiff-appellant from 
exercising, his legal rights. Much has 
been made both in the Courts below 
and before us of the hardship of com¬ 
pelling the destruction of this valuable 
property. V\ e fully appreciate the ar¬ 
guments upon the point. We suggestel 
when the appeal first came beforo us to 
the parties the advisability of entering 
into an amicable arrangement by which 
the plain tiff-respondent should receive 
compensation and the construction 
should be allowed to remain. We are 
given to understand that Mr. Hasan 
Imam, the learned counsel who ap¬ 
peared for the plaintiff respondent, lias 
endeavoured to persuade his client’s 
guardian to enter into an amicable 
arrangement, and that the learned 
counsel, Mr. A. P. Sen, who appeared 
for the defemlants-appellants, at the 
previous hearing, has also endeavoured 
to bring the matter to an amicable con¬ 
clusion. Unfortunately their efforts 
have failed. Wo do not consider that 
under the law we have power to refuse 
the relief which the plaintiff respon¬ 
dent deserve?. We base our viesv in 
particular upon the decision of their 
Lordships of the Judicial Committee 
in Lai a Beni Ram v. Kundan La 1 (l). 


for purposes of worship. 

e have discussed in a souse the 
value of the next argument but it will 
be better bo state our decision tnoro 
clearly in reference to it. We do 
nob consider that a transfer by Icheha’s 
successors-in-int ©rest, even if invalid, 
would necessarily give the ‘proprietor 
cause for recovery of possession. As 
wo have already stated ‘the fact that 
the dofondanbs-appellants obtained a 
mortgage with possession would not 
ordinarily justify their ejectment so 
long as any member of Icbcha’s fa¬ 
mily was alive and retained the right 
of re-entry on the property. But the 
case has been completely altered by the 
execution of Ex. 57. The family have 
now abandoned all rights, and on this 
abandonment bho position remains that 
the defendants-appellants are in un¬ 
authorised occupation of the land in 
question. Ex. 57 was rightly admitted 

in evidence as proof of the abandon¬ 
ment. 


That, it is true, was a case as between 
landlord and tenant. But the princi¬ 
ples appear to us to have application 
in the present appeal. At p. hi their 
Lordships quoted as applicable to India 
bho rule laid down by the Lord Chan¬ 
cellor (Lord Cranworth) and a majority 
in bho House of Lords in llitrisdc i v. 

Dyson and Thornton: 

It follows as a corollary fr° ,n thosj rulo:-, 
or philips, it would be* more accurate to s i y 
it forms part of thorn, that any tenant hunt s 
on land which ho holds under me, ho * decs 
not thereby, in the absoncc of spodil circum¬ 
stances, acquire any right to prevent me from 
taking possession of the land and buildings 
when the tenancy ha6 determined. ** e 
the extent of bis interest and it was his ° F 
to expend money upon a title which he nc 
would or might soon come to an end. 

Wo conclude by taking the gioun. > 
in appeal and tho objections in lo.nau 
and stating shortly our decision on 
each. Upon tho first ground we inui 
that tho execution of Ex. 57 const itn e 

(4) [1893] 21 All. 493=20 I. A. 

623 (P. O.). 
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abandonment which gave rise to 
n, right of re-entry in favour of the 
plaintiff-respondent. We do not con- 
•sidor that it was a case of escheat. On 
thosojond ground we fiud that there 
is nothing gained by distinguishing a 
wakf from the sale. Ex. 57 evidences 
an abandonment. On the third ground 
we find that the thakurdwara is a pri¬ 
vate temple to which the public have 
so far had a right of access for the pur¬ 
pose of worship. On the fourth ground 
our decision is that we are not utilising 
the decision in Bam Mai v. Ghayasud- 
din (2). Our decision turns upon an¬ 
other point. The fifth ground has al¬ 
ready been disposed of. Our decision 
is that there having been an abandon¬ 
ment by the licensee the defondants- 
appellants are in the position of tres¬ 
passers who can show no title. The 
sixth ground raises a question of limita¬ 
tion. We find that there can be no 
limitation in this matter as the.cause of 
action for re-entry arose when Ex. 57 
was executed. On the seventh ground 
we find that the Courts were right to 
consider Ex. 57 as proving an abandon¬ 
ment. The finding of fact as to Bohari 
being the sole representative of the Kori 
family is final and we cannot reopen it. 

The oighth ground.is coverel by our 
decision in the seventh ground. On 
the ninth ground we find that the ori¬ 
ginal decision that the original building 
was kbasposh is a finding of fact which 
is final in second appeal. But the point 
is immaterial in view of our finding on 
the question of abandonment. The 
-tenth ground is covered by our decision 
on the ninth ground. On the eleventh 
ground we find that the question of the 
ey-lusion of female heirs is immaterial. 
We have already accepted the vie w that 
the plea of acquiescence was a mitorial 
plei and remitted the case for a finding 
upon this point. The twelfth ground 
is covered by our decision that there 
was no acquiescence. On the thir¬ 
teenth ground wo have already found 
rthat • Pihani is a town and we have 
•discussed the question of custom 
and arrived at a decision upon it. 
The fourteenth, fifteenth and sixteenth 
grounds are immaterial. On the objec¬ 
tions against the remind finding theio 
is little to say. Wo have found that 
burden was upon the plaintifT-rqspon- 
•dent to establish that he had a right 


ol re-entry. We have considered the law, 
the value of the wajibularz and the 
other points raised in these objections. 

As a result we dismiss this appeal. 
The efleet is that the defendant-appel¬ 
lants must vacate the premises and 
must removo the structures thereon. 
We allow them six months from the 
date ol this decree within which to 
remove the structures. If they fail to 
removo those structures within six 
months the plaintitf-respandenfc will 
have the light to remove those struc¬ 
tures and to charge the cost of the 
removal to the defendants-appellants as 
costs in the case. The materials will 
bo handed over to the defendanfcs- 
appollants. The defendants-appellants 
will pay the whole of the costs of this 
appeal and also the costs incurred by 
the plaintiff-respondent. 

v.b./r.k. Appeal dismissed . 
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SlUVASTAVA, J. 

Abdul Ghafoor — Defendant—Appel¬ 
lant. 

v. 

Rahmat . Hi and others — Plaintiffs — 
Respondents. 

Second Appeal No. 345 of 1929, Deci¬ 
ded on 12th February 1930, from decree 
of Addl. Sub-Judge, Lucknow, D/- 30th 
September 1929. 

(a) Mahomcdan Law—Wakf—Creation of. 

It is W3ll settlol fch.it a wakf nuy, in the 
absence of direct evidence of dedication be 
established by evidence rf user. [L* 21G C 1] 

(b* Mahomedan Law — Wakf—Creation 

°f Evidence of user to present day is not 
necessary. 

In order to establish that a piece of land is 
a public wakf on the ground of user, it is not 
necessary that there must bo evidence of usjr 
up to the pros3nt day. [[> 240 C 2] 

(c) Mahomedan Law—Wakf once estab¬ 
lished, is permanent. 

Once a wkaf is established either by evi¬ 
dence of dedication or by evidence of iis^r, it is 
of the essence of the wakf that it should bo 
permanent. [I> 247 C 1J 

* (d i Mah omedan Law—Wakf—Aliena¬ 
tion— Ccmetry once established always re¬ 
mains so unless land becomes unfit and can¬ 
not be alienated. 

Onoc land has 1)5 jq dedicated for the pur¬ 
pose of a comotry it must always bo regarded' 
as a cemotrv, unless for any reason the land 
turns out to bo unfit for use as a cometrv and 
consequently is incapable of alienation. Oudh 
J trst Appeal No. 15 of 1921 Expl. [I> 247 O lj 

AH Zahcer and Bamapat Bam — for 
Appellant. 

Mabashir Husain Kidwai—lor R 0S - 
ponaont. 
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Judgment.— This is a defendant’s 
appeal. It arises out of a suit for a 
declaration that a plot of land 374 
situate in Wohalla Nayagaon, Lucknow, 
is a public graveyard and that the 
defendant is not entitled to make any 
constructions on the aforesaid plot, 
other than those contemplated by the 
wakf. The defendant denied the exis¬ 
tence of the alleged public graveyard 

and set up title in himself by adverse 
possession. ' 

The trial Court held that the 1 plain¬ 
tiff had failed to prove that the plot in 
suit was a pubic graveyard and dismis¬ 
sed the suit accordingly. On appeal the 
learned Subordinate Judge has disagreed 
with the tinding of the trial Court and 
held that it was sufficiently proved 
both hv documentary and oral evidence 
that the plot in suit is a public burial 
ground. He has also found that the 
defendant has failed to establish any 
title in himself and has accordingly 

given the plaintiff the declaration 
claimed. 

The learned counsel for the defendant- 
appellant- lias questioned the correctness 
of the tinding of the lower appellate 
Court about the land in suit being a 
public graveyard on two grounds. He 
lias pointed out that admittedly the 
graveyard in question was closed to the 
public under orders of the Municipal 
Board about 40 years ago and that no 
burials had been made in the said land 
during the last 40 years. His first con¬ 
tention is that in these circumstances 
the land cannot he regarded as a public 
graveyard. His argument is that if any 
land is to ho held as a public graveyard 
on the ground of user, the user must be 
1 roved to have continued up to the time 
when tiie controversy arises. IIis second 
contention is that as tho land has ad¬ 
mittedly ceased to ho a graveyard, it 
must he deemed to have lost its char¬ 
acter of a public wakf and should now 
bo regarded as private property which 
could be tho subject of transfer. In my 
opinion both these contentions aio with¬ 
out force. It is well settled that a 
wakf may, in the absence of direct 
evidence of dedication, he established 
by evidence of user. Tho land in suit 
was recorded at the time of tho first 
regular settlement as a qaburistan but 
there is no direct evidence to establish 
the dedication. In tho lower Court 


emphasis was laid upon the entry of tho 
name of one Wazirunnissa in the settle¬ 
ment khasra in the column containing 
the names of persons owning the pro¬ 
perty. The learned Subordinate Judge 
has discussed this entry, at considerable 
length and in the light of the evidence 
of a number of witnessess examined ot> 
behalf of the plaintiffs, whose evidence 
lie has believed has come to the con¬ 
clusion that the Mahomedan public 
used the land as their burial ground 
until the Municipal Board prohibited 
further interments in that land about 
40 years ago. Thus in the present case 
the finding about the land in suit being 
a public graveyard is based upon* the 
evidence of long user. The learned'! 
counsel for the appellant has failed to 
cite any authority for the proposition^ 
that in order to establish tho land as 
public wakf on the ground of user, 
there must he evidence of continued user 
upto the present day. The rule which 
allows evidence of user to take the place 
of dedication is a rule of necessity. In 
the caae of old wakf it is not possible 
to secure direct evidence of dedication 


and so it has been ruled that even in the 
absence of such direct evidence, a Court 
can hold a wakf to be established on 
evidence of long user. In the case of 
a wakf like the present in which in¬ 
terments we re stopped under the ouleis 
of the Municipal Board no less than 
40 years ago, it is very difficult to secure 
direct evidence of dedication, and i 
there is evidence to establish long u^r 
continuing right up to the time o . ^ 

prohibition mado by the Municipa 
Board I fail to see any reasons r 7 
iecting this evidence in proof o 

wakf. In the absence of any aut iori > 
in support of the contention, 1 inus 
overrule it. 

Next as regards the argument that t ie 
and no longer retains the chaiac or 
i public wakf because it has ce ‘* se 
je used as a graveyard, reliance P 
>d upon a decision of the late Court of 

;he Judicial Commissioner of vOudli 

Mt. Bismilla Khanam v. AMulBasan 
g i,an (l). In this case Mr. Daniels. 
First Additional Judicial Commts>io 

emarked as follows: , . 

•• There is one interesting 1 n , . r . 

junsel for tho »PP oll ^^ R 'Ind° that is th* 
unnecessary to deciao___ 

First Aopoal No. 15 of 1921. 
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m \ 
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reflect oi the land having ceased to *oo capable 
of being used as a burying ground. There is a 
passage from Baillie’s Digest reproduced in 
Amir Ali’s Mabomedan Law, Edn. 4, Vol. 1 
*p. 40S to the following effect: 

“ When a woman has made a cem?try of 
part of her land, divesting herself of the pro- 
party and ha9 buried her son in it, hut the 
rpeice of land is unfit for a csni3try by # reason 
of an overflow of water upon it, and she wishes 
-to sell the land, if it be still in such a state 
•that people desire to bury their dead iu it, she 
cannot sell it, but if they have no such desire 
*iho may. *' The effect of this appears to be that 
if the land has become incapable of being used 
as a burying ground and no one any longer 
desires to uss it as such it bicomss capable of 
alieaation. The particular circumstance which 
rinders it unfit for such use, whether an over¬ 
flow of water as in the example given or the 
fact of its being in the inhabited part*of a 
populous city, is immaterial. " 

The remarks contained in the first 
•sentence of the extract quoted above 
would show that they were unnecessary 
dor the decision of the case. Apart 
tfrom this the passage quoted from Amir 
Ali’s Mahomedan Law refers to a case 
•of land which was unfit for use as a 
cemetry. It is a case in which the 
object of the wakf had failed. This is 
•very different from a case like the pre¬ 
sent in which the land has been used a* 
a cemetry for a long period and has 
been closed to the public under .orders 
of the Municipal Bond presumably be¬ 
cause there was no vacant land left for 
"further interments .or because for con¬ 
siderations of the health further inter¬ 
nments in that locality were considered 
undesirable. It may be useful to point 
»out that the passage from Baillie’s 
Digest which has been reproduced in 
•this judgment is preceded by another 
passage which runs as follows: 

** And being askid with regard to a cemetry, 
in a village where it had gone to decay and 
there romainod in it no traces of the dead, not 
even bones, whethor it was lawful to sow the 
land and take its produce, answered *' No ** 
‘for in legal ofloct it is still a cemetry. M 

This seems to show clearly tfc^at once 
land has been dedicated for the purpose 
|of a cemetry it must always bo regard¬ 
ed as a cemetry unless for any reason 
the land turns out to be unfit for use 
as a cemetry. Once a wakf is establi¬ 
shed either by evidence of dedication or 
by oyidenco of user it is an essence of 
tho wakf that it should bo permanent. 
I am not therefore prepared to hold that 
tho land can be regarded as private pro¬ 
perty bocause it has ceased to be used 
rfor purposes of a graveyard now. 


Lastly, ib wa? also contendel that tho 
plaintiff was not entitled to the declara¬ 
tion granted to him by the lower appel¬ 
late Court as he had nob asked for con¬ 
sequential relief, namely demolition of 
the building and possession of the land. 
This is a new plea which was not raised 
in the pleadings or in any of tho two 
Courts below. The reply mide by the 
learned counsel for the plaintiff is that 
ho did not ask for a decree for posses¬ 
sion because the constructions have 
been mile by the defendant during the 
pendency of the suit. He has pointed 
out, by reference to para. 2 of the plaint 
that the foundations of tho house were 
dug by the defendant on 8th July 1923 
and that he institute! a criminal com¬ 
plaint on the day following, namely, 
on 9th July 1928. The present suit was 
instituted shortly after on 14th July 
1928. There is no evidence before me 
to show that the defendant’s house was 
in existence at tho time when the pre¬ 
sent suit was instituted. In the absence 
of such evidence it is not possible for 
me bo hold that the plaintiff was enti¬ 
tled to ask for any consequential relief 
in relation to the said buliding at the 
time when the present suit was insti¬ 
tuted. I must therefore overrule this 
contention also. 

Tho result therefore is that the ap¬ 
peal fails and is dis nissed with costs. 

J.M./R.K. Appeal dismissed . 
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Pollan, J. 

Ramai Ahir —Appellant. 

v. 

Narain Dei and others —Respondents. 

Second Appeal No. 17 of 1930, Deci¬ 
ded on 12th February 1930, against de¬ 
cree of Addl. Sub-Judge, Fyzabad, D/- 
7th Octobor 19*29. 

Wajibularz—While considering right of 
daughters and daughter’s sons to inherit, 
entry in wajibularz prohibiting inheritance 
in any case should be looked into—Hindu 
Law—Succession. 

Whoro a clause in wajibularz recording a 
custom with regard to inheritance .to lliadu 
daughters and daughter's sous records that 
daughters obtained no share by inheritance in 
any case whore there is or is not male issue the 
custom so recorded should be intjrprcted to 
moan, that daughtora and their sons do not in¬ 
herit whether there are sons or not of th »ir 
father,but that if there are no collaterals thov 
will come in under the provisions of the 
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Hindu Law and succeed to a life-estate : 
A. T. n. 1023 r. C. TO (P.C.), Rcl. on. 

[P 24S C 2] 

Bad ha Krishna —for Appellant. 

Bhauani Shankar —for Respondent 1. 

Judgment. — The facts which gU' Q 
rise to this second appeal are as follow^- 
Ganosh Upadhya was the owner of cer¬ 
tain property by way of shankaiap. lie 
died leaving a widow and four daugh¬ 
ters. The widow Mt. Dhiraja was en¬ 
tered as owne^ of the property on his 

death. She diod in the rear 1913 and 

% 

mutation was effected in favour of her 
four daughters in equal shares. The 
daughters have remainod in possession 
up till now. One of the daughters Lai 
Dei sold her one-fourth share to one 
Ramai on 2Gth June 1928. Another 
daughter Narayan Dei brought the pre¬ 
sent suit to contest that transfer. The 
decision of the case depends on whether 
the daughters have inherited the pro¬ 
perty of their father Ganesli Upadhya. 
Under the Hindu law they would have 
succeeded to a life estate on the death 
of their mother but in this village there 
is a record of custom which appears to 
exclude daughters altogether from in¬ 
heritance. This record is prepared in 
the form of question and answer. The 
question dealing with the rights of 
daughters and daughter s sons is defect¬ 
ive but apparently it was to this effect, 
namely : What rights have daughters 
and their sous where there is or is not 
any male issue ? The answer appears in 
full, and it is that the daughter obtains 
no share bv inheritance in anv case. I 

V * 

am asked on behalf of the transferee to 
hold that by virtue of this custom the 
four daughters have no right to inherit 
the property, that Dal Dei had no right 
to transfer it and that Narain Dei had 
no right to object to the transfer. This 
view was accepted by the first Court 
out the lower appellate Court considered 
that this was a wrong construction to 
place upon the record of custom. lie 
oointed out that in all Hindu families 
r.horo was a desire to keep the property 
in the family and for this reason daugh¬ 
ters in certain cases were excluded from 
inheritance as against the malo col¬ 
laterals, but the loarnod Subordinate 
Judge does not consider it possible that 
a Hindu family could record a custom 
by which their property would escheat* 
to the Crown in preference to descend¬ 


ing to their own daughters. He would' 
therefore interpret the custom to mean 
that daughters and their sons do not in¬ 
herit whether there are sons or not of 
their father, but that if there are no 
collaterals they will come in under the 
ordinary provisions of Hindu law and 
succeed- to a life-estate. A somewhat 
similar clause in a wajibularz was con¬ 
sidered by their Lordships of the Privy 
Council in the case of Balqobind v. Badri 
Prasad (l) and their Lordships held 
that the words must be construed liter¬ 
ally and on the death of an owner of 
the village no daughter of his is under 
any circumstances entitled to a share in 
the property by right of inheritance 

whether he lias left sons or not, But 

• * % 

their Lordships went on to say : 

*'IIow such a custom would operate in case3 
in which an owner died loaving no relafciou but 
a daughter who could inherit it is not neces¬ 
sary how to consider." 

In my opinion the view taken by the 

Court below is correct and there is no 
authority to the contrary. There is a 
finding of the Courts that there was no 
collateral relation of Ganesh Upadhya 
living at tho time of Mb. Dhiraja s death 
and a further finding that there is jio 
one in existence against whom they can 
he said to have taken adversely. I find 
therefore that the collateral branch ha^ 
failed and the. succession must under 
the Hindu law revert to tho four daugh¬ 
ters for their lives as it cannot bo hold 
that the custom intended to permit he 
estate to revert to tho Crown in the i o- 
timo of the daughters of the decease 
proprietor. In this view of the c;i9o ie 
plaintiff who is entitled to a life-es¬ 
tate in her sister’s share in the oven 
her being prodecoased by the lattei, can 
bring a declaratory suit to avoid aiioua 
tion as against herself. I fi°9 n a . 

the decree of tho lower appellate Com 
is correct and I dismiss this appea v* 1 - 

costs. * ... 7 

v.B./r.k. Appeal (hsvjisscc . 


( 1 ) A. I. B. 1923 P. C. 7 O 7-20 J 
All. 413="0 I. A. 196 (P.0,). 
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PDLIjAN.J. 

Wali Mohammad — Appellant. 

v, 

Emperor — Opposite Party* 

Criminal Appeal No. 59 of 1930, De¬ 
cided on 27th February 1930, from order 
of First Addl. Sess. Judge, Lucknow, 
D/- 12th January 1930. 

(®) Criminal Trial — Evidence — First 
information report by itself is not convin¬ 
cing. 

By itself a first information report can hard¬ 
ly bo regarded as evidon?o of a convincing 
nature. [p 240 C 2] 

5ft (b) Evidence Act, S. 32—Deceased dying 
of independent malady after assault and 
hurt—Dying statement as to couse of death 
is not admissible in evidenc** against assaul¬ 
ter in trial under S. 324, I. P. C. 

Where a person die» ia a hospital after being 
assaulted and hurt, not of the injures but of a 
malady independent of such injuries, such for 
example as pneumonia, the dying statement of 
such person is nzt admissible in evidence in a 
trial of his assaulters undtr S. 324. [P 249 C 2] 

Matiuddin —for Appellant. 

iJ. K . Ghosc —for the Crown. 

Judgment. This is an appeal from 
the judgment of the First Additional 
Sessions Judge of Lucknow at Cara 
Banki preferred by one Wali Mahom- 
med, who has been convicted of an 
offence under S. 325, I. P. C., along with 
two other persons who have not ap¬ 
pealed. There is no dispute now as to 
the facts of the case. Nanhey, who wasa 
Fakir by caste and who was a relation 
of the two accused Ittada Baksb and 
Farzand, had abducted the w ife of the 
latter. Farzand was forced to take pro¬ 
ceedings to get his wife hack, and 
having done so lie enticed Nanhey into 
his house and gave him a severe heating. 
Apart from numerous bruises Nanhey 
suhstained a compound fracture of the 

-Tho nature of the injuries 

shows that they were not intended to 

cause death and it i 3 tho finding of tho 
learned Judge that * they did not cause 
death. Nanhey was taken to the polico 
station where he male a report on tho 
morning of 8th September in which ho 
named Khador Bakhsh, Farzand and 
^ Wali Mohammad as his assailants to¬ 
gether with another person whoso namo 
ho did not know. Ho was removed to 
hospital, where ho became seriously ill. 
On 15th September his dying statement 
was taken. In that statement he re¬ 
peated tho first information report hut 

1930 0/32 


lanfc is mentiono 1 
tion report and in 


added that there were fifty or sixty 
persons concerned in tho assault. As 
his condition became critical ho was 
removed to King George’s Medical Hos¬ 
pital, Lucknow, where he died of pneu¬ 
monia on 3rd October 1929. Tho Judge 
accepts the statement of Dr. Mod i, who 
conducted tho post-mortem examination, 
that tho cause of death was pneumonia, 
and that there was no reason to con- 
nect the onset of pneumonia with the 
injuries inflicted. Tho Judge agreoing 
w ith tho assessors found all tho three 
accu ed guilty of an offence under S. 

and it is for me to consider only 
whether the evidence was sufficient to 
justify tlie conviction in the case of 
Wali Mohammad. No doubt the appel- 

in tho tirst informa- 
tho so-cal led dyin< 
declaration. Tho first information re 
port in it9elf oan hardly be regarded a 
evidence of a convincing nature, and th 
dying declaration is open to a legal} 
objection that it is not strictly speak¬ 
ing admissible under tho Evidence Act. 

In older to be admitted under S. 32* 
para. 1, Evidence Act, it should be made 
by a pers n as to the cause of his death, 
or as to any of the circumstances of the 
transaction which resulted in his death, 
in cases in which the cause of that per- 
son’sdeath comes info question. Now 
the cause of death came into question! 
although it has been found that the! 
injuries were not the cause ; hut 
it has been held that the cause 
pneumonia it cannot jropeily bo 
that the statement made by the 
ceased showing that ho had 
severely beaten is a statement made a a 
to tho cause of his death. Thus I am 
doubtful whether the leained Judge wa u 
right in laying stress on tho statement 
as against tho three accused. Tho Judge 
has said that tho evidence of the two 
eye witnesses Bashir and Puttu fully 
corroborates the information report and 
tho dying declaration. Bashir was nob 
an eye witness. Ho came up after the 
assault had been committed and it is 
nob stated that ho saw Wali Moham¬ 
mad although ho knows him. Puttu 
made conflicting statements as to what 
ha saw so much so that in my opinion 
his ovidenco ia of littlo or no value. At 
least ho only stated that ho recognized 
Wall Mohammad by his voice and he 
never committed himself to saying that 


once 

was! 

hold 

de-j 

been 
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Wali Mohammad took any part in the 
assault. Thus the so-called corrobora¬ 
tion of the first information report and 
the dying declaration is of little value. 
Further the Judge has observed that the 
accused themselves alleged that the 
deceased came to their house in order 
to commit theft but Wali Mohammad 
made no such statement and he does not 
live in a house near that of his co¬ 
accused. The connexion of Wali 
Mohammad in the affair said to have 
been a liaison between him and the 
widowed daughter of Khuda Baksh and 
sister of Farzand. The Judge appears 
to have some misgivings in convicting 
him as he fails to see why a person be¬ 
having in the manner that Wali Moham¬ 
mad behaved should join in in assault 
on another person for an immoral con¬ 
nexion with a woman in the same 
family. In my opinion, however, the 
question of motive is immaterial ; pos¬ 
sibly it was sufficient to induce Wali 
Mahommed to join in the affair but I am 
not satisfied that the evidonce justifies 
the conviction. The learned Judge in 
my opinion lays too much stress both on 
the dying declaration and on the evi¬ 
dence of the two witnesses Bashir and 
Puttu whom ho describes as eyewitnes¬ 
ses. Puttu it may be observed has been 
engaged in litigation with Wali Moham¬ 
mad and this may have been one of the 
reasons why the man was named. I _ 
give the appellant the benefit of the 
doubt and allow the appeal, set aside 
his conviction and sentence and order 
that he beset at liberty. 

V.B./R.K. Conviction set aside . 

A. I R. 1930 Oudh 250 

PULBAN, J. 

Emperor 

v. 

Madho and others —Accused. 

Criminal Ref. No. 6 of 1930, Decided 
on 27th February 1930, made by Addl. 
Sess. Judge, Gonda. 

(a) Cattle Trespass Act (1 of 1871), Ss. 11 
and 24 read with Railway* Act S. 125 (4) - 
Cattle pasting over regular track at place 
where there is no fencing to railway line — 
Unless there is damage conviction under 
S. 24 cannot be sustained. 

In ordor that an ollenoo may bo established 
under S. 24, Cattlo Trespass Act, the seizure of 
the cattlo must bo legal and consequently 
driving heads of cattlo across the railway line 
at a place where thoro is no fence and where 
there is a regular track does not constitute any 


offence under S. 24 iu the absence of any 
damage to the lino : 43 J. C. 445 ; 1 P. L. T 
17f> and 23 C. \V. N. 3S7, Rel. on. [P 250 C 2] 

(b) Cattle Trespass Act (1 of 1871)—Con¬ 
viction not justified under law and fine 
arbitrary — Conviction can be set aside— 
Criminal P. C, S. 439. 

Where a conviction was not justified under 
the Cattle Trespass Act and especially where 
the fine was arbitrarj', High Court interfered 
and set aside the conviction. [P 251 0 2] 

II. K. Ghosh —for the Crown. 

Bhagxvati Nath Srivastava —for Ac¬ 
cused. 

Judgment. —Four persons have been 
convicted of an offence under S. 24, 
Cattle Trespass Act (Act 1 of 1871) and 
S. 125, Cl. (2), Railways Act in a sum¬ 
mary trial and fined Rs. 100 each under 
the former section and Rs. 20 each 


inder the latter. The. case lias been 
eferred to this Court by the learned 
Additional Sessions Judge of Bahraich 
m the ground that the conviction under 
5. 24, Cattle Trespass Act is. illegal, but 
he learued Judge is of opinion that the 
:onviction and sentence under S. 125 (2) 
Railways Act can be maintained. I am 
lot concerned with any injuries that 
nay have been iufiicted in this case on 
he person of any railway servant as no 
harge was framed under any sections 
ixccpt those to which I have referred, 
,nd I have merely to consider whether 
he evidence in this case justifies a find- 
n<* that these persons were guilty either 
>f°an offence under S. 24, Cattle Trespass 
Act or of an offence under S. 12o W». 
Railways Act. The four persons were 
Iriving ten head of cattle across thej 
ailway line at a place where there was 
10 fence and where, according 
Magistrate, there was a regular ferae: . 
Chey were stopped by a railway 
iloyee who tried to seize the animals! 

,vith a view to taking them to the P°» *j 
md they forcibly opposed the sei ®-j 
in order that an offence may >0 * 

Dlished under S. 24. Cattlo Trespass Act.) 
.lie seizure of the cattlo must ia . 

ogal, that is to say, the anirna 
lavo been liable to seizure u . nde ^ OQ8 

>f the same Act. S. U authorises persons 

n charge of pub ^| c s ‘°io 5 (4)1" Railways 
iho provisions of v 7, ^afetle 

Vet. includes railways, to seize aj which 

loing damage or straying. „ lino 
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fcbe cattle were doing any damage, and 
it is ciot easy to say what damage could 
have been caused by them while they 
were merely being driven over the line. 
The Magistrate in his explanation says 
that when he inspected the locality on 
24th September 1929, that is to say eight 
weeks after the alleged offence, he found 
that some ballast kankar had been scat¬ 
tered, an earthen embankment had been 
fissured and worn out and some grass 
nibbled ; but he does not profess to 
believe that this damage was caused 
only by the cattle in the present case, 
and such a view would be untenable in 
face of his own judgment where ho says 
that a regular track had been worn across 
the land at this place. I must therefore 
find that the cattle caused no damage 
knd this being so they were not in my 
opinion liable to seizure. Whether the 
railway employees could or could not 
order the owners of the cattle to remove 
them and refuse them a right of passage 
need not be considered. S. 24 refers 
only to those who forcibly oppose the 
seizure of cattle liable to be seized. In 
my opinion the cattle were not liable to 
be seized and no penalty can be imposed 
under the Cattle Trespass Act upon the 
o\\ not s foi forcibly opposing the seizure. 

I have alieady stated that no charge was 
preferred against them under the fndian 
Penal Code for causing hurt or assault 
and I find therefore that the reference as 
to the conviction and sentence under 
S. 24, Cattle Trespass Act should bo ac¬ 
cepted. I am not referred to any ruling 
of this Court on this point but there are 
two rulings ot the Patna High Court 
reported in Criminal Law Journal 
Reports both of which insist on the fact 
that damage must be proved before a 
conviction under S. 24, Cattle Trespass 
Act can be sustained : see Sukhnandan 
Rat v. Emperor (l) and Dassi Goala v. 
Sardar Mahton (2). The same view was 
hold by the Calcutta High Court in 
Manik Chandra Roy v. Ismail Kalu (3). 

I would, however, go further than the 
learned Judge and find that the convic¬ 
tion under S. 125 (2), Railways Act is 
also unsustainable. That section applies 
if cattle were wilfully driven on any 
railwa y otherwise than for the purpose 

(1) [1919] 19 Cr. L J. 167=48 I. C. 445~ 

(2) [1920] 1 P. L. T. 17G=57 I. C. 4G4=21 
Cr. Zt. J. 640. 

(3) [1919] 23 C. W. N. 387=50 I. C. 100G=20 
Cr. L. J. 898. 


of lawfully crossing the railway. In 
order that these persons should be con¬ 
victed under that section it must be 
proved that their purpose was not lawful. 
Now there is no provision in the Rail¬ 
ways Act by which the public is forbid¬ 
den to cross railway lines or drive 
animals across them at places other than 
le\ el crossings, and if the railway erects 
no fence the public will continue to cross 
the line and drive their animals across 
it until they are stopped. I find no 
section in the Act undor which the 
public can be stopped. It is not obli- 
gatoiy on railway companies to provide 
fences unless they are directed to do so 
by the Governor General in Council : 
but where they do not choose to erect 
fences they caunot in my opinion prevent 
persons crossing the railway line at 
will. They have their remedy where 
the cattle are found to commit damage 
or to stray without owners on the rail¬ 
way ground but the mere crossing of the 
railway is not unlawful.‘Thus on general 
grounds I am of opinion that the con¬ 
viction under S. 125 (2) should be set 
aside. There is also a special ground for 
so doing. The section lays down that 
the fine may extend to Rs. 10 for each 
head of cattle to bo recovered from the 
owner. There is no finding in this case 
as to the number of cattle owned by 
each of the acoused. An arbitrary fine 
of Rs. 20 each should not have been in¬ 
flicted. It is true that this may be con¬ 
sidered to be a more or less trivial point 
but it is an additional reason for inter¬ 
fering in a case where the conviction is 
not justified by the law A under which the 
Magistrate purported to act. I, there- 
f°ie, accept this reference as to the con¬ 
viction undor S. 24, Cattlo Trespass Act 
and I also accept the request made on 
behalf of the accused as to their convic¬ 
tion under S. 125 (2), Railways Act, and 
I order that both the sentences and 
convictions be quashed and the fine, if, 
paid, be refunded. 

V.B./r.K. Convictions quashed . 
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Stuart, C. J. 
Emperor 


v. 


Mohammad Hanif - Applicant. 

Criminal Ref. No. 2 of 1930. Docidod 
on 11th February 1930. ■ 
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Motor Vehicles Act (8 of 1114) S 16 C! • T _ 

Oudh Government Rule* R 79_ ''LicftniA cessions Judge has t 

fnr*Yi P* f _ **DI _>_ •» i »• ^ ^ 4.x. _ _ 9 • 


forn F” ''Ply * means -ply Vor bire. 

1 ho word ply* in the permit form F must 
t>e road to mau “ply for hire’*. [P 2)2,. G lj 

H• E . G hose for the Crown 

lla<an for Acjused. 

A-ir • ,s a re ^ oi '0nce by the 

Additional Sessions Judge of Lucknow 
sitting at Bara Banki in respect of a 
conviction and sentence under S. IB 
Motor Vehicles Act (Act 8 of 1014).’ 

’ ohainmad Uanif is a licensed driver 
of a public motor vehicle which is licen- 
6o.i lo ply between Lucknow and Bara 
aoki and Bau Banki and Haidergarb. 
On a certain dato ho drove this public 
vehicle on the road from Bara Banki to 
F> zaba d and lie has been convicted 
unJci S 1(3 oi tho Act read with rule 
iSo. /D of the rules (or having contra¬ 
vened the condition of his license in 
plying on a route in respect of which he 
held no peitnit. On the facts it is clear 
that at o ie time Idohanim id Uanif was 
not dri\ ing the vehicle for hire. Ho 
v k as Uoir g the vehiila for the purpose of 
t ran spot ting him-ull, I»i s brother and 
his cleaner lioui B.ii*a Bmki to Fyzabad. 
He was pio coding to Fyz.ibad as he had 
private business there. The license 
Foi m I' status the loute on which the 
vehicle is permitted to ply, and tho learn¬ 
ed Magisi rate considered 11 1 a t hy proce¬ 
eding from 13 ua Banki to Fyzabad he was 
plying. Now it is to he. note ! that the 
word ply standing alone, though used 
in the license, is not used in tho defini¬ 
tion. In the do mibion Rule 3 No. (g) a 
public motor vehicle’ is state 1 to mean 
a vehicle which is let for hire or which 
stands or plies lor hire*’ in any public 
place. 1 agree with fcholeirned Sessions 
Judgo that the word ‘ply’ in the permit 
X^orm F must bo read to mean "ply for 
hire”. In this connexion it appears to 
mo impossible to hold that it can havo 
any other moaning. To take tho other 
view would involve extraordinary con¬ 
sequences. If a permit was granted to 
ply between Lucknow and Bara Banki 
to a public motor vehicle and that public 
. motor vehicle was ganged outside 
Lucknow on the Caw n pore road tho 
holder of the permit would, if this viow 
were taken, he liable to a criminal pro¬ 
secution on every occasion that he drove 
vehicle empty to tho garage or drovo it 
back ompty to tho place in which ho 
commenced his business. The learned 


bessions Judge has taken a correct viow 
of tho matter and in these circumstances 
the conviction cannot 6fcand. I set 
aside tho conviction and sentence of 
line and direct the fine, if paid, to be re¬ 
funded. The order suspending the 
liconse will be annulled. 

v.b./r.k. Conviction set asid£* 


A. I. R. 1930 Oudh 
Nakavuttv, J, 

Iqbal Husain and others — 
Appellants. 


Accused 


Emperor — Complainant—Opposite 
Party. . 

:4 

Criminal Appeal No. 24 of 1930, De¬ 
cided on 24th February 1910, from order 
Bess. Judge, Sitipur, D/- L7th January 
1930. 

(a* Penal Code. S. 304 —D°ath due to peri¬ 
tonitis from rupture which could not be 
connected with injuries — Offence under 
S. 304 cannot be sustained. 

If a vi^.im of an »84.i«ilt dies of peritonitis 
dtie to a rupture winch c *uld not ho connected 
with the injuries r’ceived in the assault, there 
is no ci’B of culpibl* honiieid j not amounting 
to murder. [P 2 53, 0 2] 

(b) Penal Code, S. 97—-Right of private 
defence is not available to parties deter¬ 
mined to fight. 

Accor ling to the Penal Code no right of pri¬ 
vate ’ defence aria in ciri'nms‘tHice9 Fuch da 
those wh mi both pirtios arm themselves for a 
fight to enforce their right or supposed right 
and deli b ;r itely engig* in ven lirgo numbers 
in a pitched bitt.1* killing on < mm and wound¬ 
ing others: 35 Gal. 36tt. Fall ; * 10 / om 105; 20 
All. 45 1; A.l.U 1)23 Oudh 438. Rr) % \ 10 O. C. 

1 >G; A.l.R. 1923 All. 1 )4; 17 O. (\ 2i; A. I.R. 

I92i Oudh iG7 and .1.2./*. 1 '25 Oudh 45-5, 

[P 2 >% 0 1J 

J/atinuddin, J. Jackson and I at eh 

Shah —for Appellants. 

//. K . Ghosh — for the Crown. 

Judgment. — In this case Iqbal 
Husain and 12 others have apjoalo 
against the judgment of tho leaine 
Sessions Judge of Sitapur convicting 
them of offences under B. 304, 1. L-* 

and S. 147, I. P. C., and sentencing thorn 
to various torms of im| risonenon . 
have hoard tho learned counsel for tne 
appellants as also tlie leirno ov ®*\ 
monfc Pleader and have carefully per¬ 
used tho evidence on the record- "Jl 
common ground that a rto * , 

place in village Dubsona, Than* 
dabad, District Sitapur. Iqbal Hu. . 
Hamid Husain, Fida Husam and Bad- 
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-shah Husain, all four brothers, at one 
time owned the entire village of Dubsena. 
Fida Husain died and his share devolved 
upon his son Tahtwar Husain. About 
• ten years ago Tahawar Husain mort¬ 
gaged with possession his ptbbi to Bad- 
shah Husain, an 1 re:eitly I 12 sold hi9 
equity of rede option to Iqbal Husain 
and Htmid Hu-ain who have recovered 
possession of the mortgaged share of 
Tahavvar Husain by redejming the mort¬ 
gage from Badshah Husain. This re¬ 
demption of the mortgage created bad 
blood between Iqbal llusaia and Hamid 
Husain on the one hind and Badshah 
Husain on the other. 

A smi.ll portion of the mortgaged 
patti consisting of L6 bights seven 
biswas, however, was not re loomed 
by Iqbal Husain and Hamid Husain, 
a.nd is still in the possession of 
Badshah Husain, an 1 Durjan Pasi is a 
tenant of a plot in th it portion of the 
pacti which is still in the possession of 
Badshah Hus tin. The right between 
the two factions roo'c pi t .*o over the col¬ 
lection of rent from this Durjan Pasi. 
It is common ground between the par¬ 
ties that Dm*jin Pasi wan'el to pay his 
rent in kind. Up in the evidence on the 
record 1 am more inclined to believe the 
-version of the appelltnt* that Paras 
Ham, Sumer, Mahesh and Gobindo wont 
with Ram Cha an and Bhup Singh, ton- 
ants of Btdsliali Hus tin to collect Dor¬ 
ian’s rice in piym^nt of the rent duo 
■from him. Durjtn began to weigh out 
the rice, and the rieo which w ts weighed 
was put into htskets an 1 Bhup Singh 
and Ra n Charm were g ung to take it 
away when Mumtiz Husain, Ali Husain, 
Phulltr and Ghulim Ali cams up cn be¬ 
half of Iqhal Husain vtn I Murntaz Husain 
the son of Hamid Husain. An alterca¬ 
tion ensued, the party of Badshah 
Husain insisting upon Bhup Singh and 
Ram Charan taking away tho rice and 
Murntaz Husain, All Husiin and others 
wishing to prevent them. While this 
altercation was going on, tho partisans 
of both sides rushed up to Durjan’s house 
and then Mumtiz knocked the baskets 
of rice from the heads of Bhup Singh 
and Ram Charan, and Ali Husain struck 
Paras Ram with a lathi, and then the 
light became general. Gobindo fled from 
Durjan’s house to the house of Chhedi 
Pasi. Chhedi Pasi as P. W. 9 deposes 
that after a while when the fight ceased 


Sardar told the men of Murntaz Husain 
that Gobindo hid taken refuge in his 
(Chhcdi's) house Iqbal Husain, Ali 
Husain. Murntaz Husain, Ghasito and 
Sardar then ran to Chhedi’s houso and 
dragged Gobindo out of the houso and 
began to boat him with lathis and prac¬ 
tically left him for dead at ChhediV 
house, and theu when most of tho men 
of Badshah Husain had been severely 
beaten tho party of Ali Husain and 
Murntaz loft the place. Sarju Cbaukidar 
wont and made a report at the thana 
and Mum'az Husain also mule a report 
at the thana which is Ex G. Tho police 
investigated the offence aud prosecuted 
both side* for riot and, as Gobiude died 
two days after the hotting he had re¬ 
ceived, they prosecuted Murntaz Husain 
and tho men . of his parry on a chrrge 
under S. 3l2, J. P. C , but l He le timed 
Sessions Judge has convicted them only 
of the minor otlence under S. 301, 
1 P. C., as also of the o Jo nee under 

S. 147, I. P C. 

The first j oinb for determination in 
this appeal is whether the medical evi¬ 
dence justifies the conviction of the ap¬ 
pellants of the otlence of culpable homi¬ 
cide nob am unting to mmder under 
S. 304, I. P. C. The Civil Surgeon ofj 
Sitapur was of opinion that the cause* 
of Gobindo s dea'.h was peritonitis. At* 
the time of the post-mortem extmina \ 
tion he found the peritoneum congested’ 
and lia ;03 of pus present. He abo found? 
that tho skull of the deceased was Irtc-i 
fcurod. Ho deposed that the peritonitis, 
from which Gobindo died w ts ciused by 
a circular rupture half an inch in dia¬ 
meter in the ilium through which fchej 
contents hid escaped. This rupture inj 
his opinion must have 1 e in caused by] 
violepco but he coul l not connect the! 
rupture with any one of the injuries of 
which ho founi mirks on tho body.! 
Thus it is clear from tho rnolical evi¬ 
dence that no o iso of culpable homicide* 
not amounting to murder has been made; 
out against anybody an 1 in this state} 
of the medical evidence it would not bo. : 
safe to hold all the 13 appcll tnts guilty! 
of constructive culpable homicide byr 
reason of the provisions of S. i 19 road 
along with S. 301, I. P. C. In my opin¬ 
ion upon the evidence on the record the 
appellants cannot bo legally convicted- 
of culpable homicide not amounting to 
murder. They are, however, clearly 
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guilty of the offence of grievous hurt 


under S. 325, I. P. C., read with S. 149, 
I. 1 . C., as Gobinde t skull was fractured 
and gi ievous hurt was also inflicted upon 
Mahesh, according to the evidenco of 
the Civil Surgeon of Sitapur (Ex. 2). 
*°i f'be reasons given above, 1 acquit 
all 13 appellants of an offence under 
S. 304, I. P. C., read with S. 149, I.P.C., 
but in its stead convict them all of an 
offence under S. 325/149, I. P. C. 

I now turn to discuss the plea of the 
right of private defence of person and 
property raised on behalf of the appel¬ 
lants by’ their learned counsel Mr. John 
Jackson. It was strenuously argued on 
behalf of the appellants that the defence 
version of the occurrence, as set forth 
by Panchu Chamar and Pam Charan 
Chamar, should have been accepted by’ 
the learned Sessions Judge and that, if 
this version of the occurrence be accep¬ 
ted, then the accused were clearly’ en¬ 
titled to the right of private defence of 
person and property given in Ss. 100 and 
103, I. P. C. In support of his conten¬ 
tion, the learned counsel for the appel¬ 
lants relied upon the ruling of the late 
Court of the Judicial Commissioner of 
Oudh reported in Baij Nath v. Em¬ 
peror (l). Ho also cited another ruling 
reported in Indarjit v. Emperor (2). 
Ppon the strength of the rulings quoted 
above it was contended that the appel¬ 
lants were merely acting in maintenance 
of an existing peaceful possession and 
that they were not enforcing any right 
or supposed right and that they were 
merely maintaining a possession already' 
lawfully achieved, Reliance was also 
placed upon another ruling of the late 
Court of the Oudh Judicial Commis¬ 
sioner reported in Sarabhauan Singh v. 
E mperor (3). A judgment of a single 
Judge of the Allahabad High Court re¬ 
ported in Emperor v. Ilira (4) was also 
quoted by the learned counsel for the 
appellants in support of his contention 
that the appellants were within their 
legal right in holding themselves in 
readiness to repel an attack on them 
and wero protected by S. 97, I. P. C. 

It was also argued upon the strength .of 
a ruling of the late Court of the Judicial 


(1) A.I.H. 1925 Oudh 425=27 0.0. 292. 

2) A.I.R. 1923 Oudh 1G7. 

?> 17 O C * 21=23 I.O. 134=1 O.L.J. 

(4) A.I.R. 1923 All. 194=45 All. 250. 
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Commissioner of Oudh reported in Hafir 
Ah v. Emperor (5), that when a person 
was attacked while doing a lawful act. 
he was entitled to stand his ground and- 
defend himself. I have carefully studied 
these rulings and it seems to me that- 
the facts of the present case are different 
fiom the facts of the cases cited by the 
learned counsel for the appellants and 
the ratio decidendi laid down in the rul¬ 
ings cited on behalf of the appellants is- 
not applicable to the facts and circum-- 
stances of the present case. I have 
already shown that in the present 
case there was a free fight between 
two factions in village Dubsena^ 
There was no question of maintain¬ 
ing a possession lawfully 7 achieved* 
or that Badshah Husain’s party was the* 
aggressor and that the appellants acted 
in the exercise of the right of private* 
defence of person and property*. At the- 
commencement of the row the appellants 
may* have had a reasonable case that. 
they 7 were merely doing a lawful act in 
collecting the rice crop in lieu of the- 
rent due to them from Durjan Pasi, but 
they* had no right to pursue the deceas¬ 
ed Gobinde to the house of Chhedi and to • 
drag him out of that house and to beat- 
him mercilessly* and to leave him for 
dead in front of Chhedi’s house. S. 99, 

I. P. C. clearly lay s down that the right- 
of private defence either of person or of 
property* in no case extonds to the in¬ 
flicting of more harm than it is neces¬ 
sary to inflict for the purpose of defence^ 

In the present case the appellants 
deliberately* out of malice and hatred 
for the opposite party 7 far exceeded their 
right of defence if any r . The collecting 
of the rice crop from the house of Purjan 
was merely the occasion or the pretext 
which the appellants availed of for. 
feeding fat thoir ancient grudge against 
the opposite party. The quarrel began 
with a few men on both sides, but it. 
rapidly* became a serious riot with do¬ 
zens of men on both sides, and, in this 
view of the occurrence, neither paity to 
the riot can claim the right of P^iva . Q 
defence. In Mulla v. Emperor {b) 
was held by Daniels J. that where bo « 
parties camo down armed with a 11 1 
determination to settle their quaiie y 
force there could be no right of P ll ' a & 
defence. The same view was maintam- 


(5) [1907] 10 O.O. 196. n P 02 

IQ) A. I. R. 1925 Oudh. 438=29 O. C. 92. 
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by the Allahabad High Court in 
Queen Empress v. Prag Dat (7) in which 
lb was held that when a body of men 
wore determined to vindicate their 
.rights or supposed rights by unlawful 
force and when they engaged in a fight 
with men who on the other hand were 
•equally determined to vindicate by un- 
la wful force their rights or supposed 
rights, no question of self defence arose. 

The Bombay High Court in a ruling 
reported in Emperor v. Bechar Anop (8) 
lias also laid down the same principle 
•und held that the right of private de¬ 
fence cannot be successfully invoked by 
men who voluntarily and deliberately 
engage in fighting with their enemies 
for the sake of fighting, as opposed to 
the case where men are reluctantly 
•forced to use violence in order to pro¬ 
tect themselves from violence offered to 
them. Their Lordships of the Bombay 
High Court in this ruling relied upon a 
judgment of the Calcutta High Court 
reported in Kabiruddin v. Emperor (9) 
tin which Rampini, J. delivered himself of 
4>he following weighty pronouncement: 

, “ I have no doubt that according to the 

[Penal Code no right of private defence arises 
in circumstances such as those of the present 
case when both parties arm themselves for a 
fight to enforce their right or supposed right 
and deliberately engaged in very large num¬ 
bers in a pitched battle killing one man and 
wounding others. •• 

The extract quoted above from the 
judgment of the learned judge of the 
Calcutta High Court is fully applicable 
to the facts and circumstances of the 
present case. It is common ground that 
there was long-standing and.deep-rooted 
animosity between Badshah Husain and 
his men on the one hand and Iqbal 
Husain and Mumtaz Husain on the 
other, and the visit to Durjan Pasi’s 
house for the purpose of collecting rice 
merely furnished both sides with a 
pretext to give vent to their feelings of 
hatred for one another. As pertinently 
observed by the learned Sessions Judge: 

Vo no longer livo in tha Nawabi days and 
/amindars must bo taught—in theso days they 
frequently need teaching—that disputes about 
Jancl must bo sottlod by tho Courts and not bv 
• ho lathi. M 3 

I entirely concur in this observation 
iof the learned Judge. 

(7) [1898] 20 All. 459=(1898) A. W. n7 ii. 

(8) [1916] 40 Bom. 105=31 I. C. 372=17 
Bom. Ej. R. 888. 

<9) [1903] 85 Cal. 3G8=x7 O. L. J. 359=12 

O. W. N. 884 - ‘ 


I hold, therefore, for the reasons given 
above that the appellants cannot justify 
their commission of the riot and their 
infliction of grievous hurt on the oppo¬ 
site party by pleading the right of pri¬ 
vate defence of person and property 
I hold upon the evidence on the record 
that the appellants were members of an 
unlawful assembly within the meaning 
of S. 141, I. P. C. 

The learned counsel for the appel¬ 
lants also relied upon the evidence of 
of alibi^ furnished by Iqbal Husain. 
I). W. 5, Hakim Niamat Rasul and 
IX W. 6, Syed Ainul Hasan are the two 
witnesses examined by Iqbal Husain in 
support of his alibi. Syed Ainul Hasan 
deposes that he cannot remember the 
date on which Iqbal Husain came to 
Bara Banki. He further states that he 
has not been asked to produce the 
memorandum showing that Iqbal 
Husain rented a house from him in Bara 
Banki. His evidence is therefore on 
the face of it, worthless. Hakim 
Niamat Rasul admits in cross-examina¬ 
tion that he has no writing to prove the 
fact that Iqbal Hu3ain came to Bara 
Banki just about the time when this 
riot took place. This medical practi¬ 
tioner keeps no register of patients, lie 
pays no income-tax and he keeps no 
account of his fees. His statement that 
Iqbal Husain left Bara Banki on 28th 
September is, in my opinion, r*ot based 
upen any fact capable of proof indepen¬ 
dently of the mere statement of this 
witness, and even if that statement be 
believed it does not make the presence 
of Iqbal Husain on ’the scene of the 
occurrence, when the riot took place, a 
physical impossibility. In my opinion 
the learned Sessions Judge was perfect¬ 
ly right in disbelieving the evidence of 
alibi fu rnished by the appellant. 

The learned counsel for tho appel¬ 
lants has not discussed before me the 
question of the guilt of each appellant 
in this case nor has he pointed to any 
evidence on the record in support of 
his allegation in his memorandum of 
appeal that tho learned Sessions Jud<*e 
has allowed himself.to be influenced by 
extraneous circumstances and has 
adopted a most arbitrary criterion for 
convicting and acquitting the acoused 

• • . * . - as the question of the 

guilt of the 13 appellants before mo is 
concerned, there is ample evidence or* 
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the record in proof of tho fact that they 
took part in tho riot and, as griovious 
hurt was inf'icted on the doceasod 
Gobindo and on Mahesh, I think all 
these 13 appellants can bo rightly con¬ 
victed of an offence under S. 325 I. P. C. 
read with S. 149 I. P. C. and. S. L47 
1. P. G. 

As regards tho question of punish¬ 
ment it seems to mo that Iqbal Husain, 
Mnrataz Husain, Tahawar Husain and 
Ali Husain aro tho ring-leaders and 
the other appellants aro merely then- 
servants and supporters. I main¬ 
tain the convictions and sentences 
passed upon each of tho appellants 
for an offence under S. 117, I. P. C. 
T acquit all li appellants of an 
offence under R. £0! re id with S. 149 
I. P. C., hut Convict them of au offence 
under R. 325 I. P. C. read with S. L49 
I. P. C. and sentence Iqhal Husain, 
Mumtaz Husain Tahawar Husain and 
Ali Husain to throe years' rigorous, 
imprisonment each, and tire remaining 
appellants to two years’ rigorous im¬ 
prisonment each. The sentences in 
each, case will run concurrently. 

To this extent this appeal is allowed. 
For tho rest it stands dismissed. 

v.b./r.k. Sentences modified . 
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Rtuart, C. J. and Sbivastava, J. 

Kashi f TTusain and another —Plain¬ 
tiffs— Appellants. 

. v. 

B. Sashadhar Singh — Defendant 
Respondent. 

First Appeal No. 17 of 1929, Decided 
on 6th November 1929, from decree of 
Sub-Judgo, Partahgarh, D/- 22nd Novem¬ 
ber 1929. 

Civil P. C., S. 47—^Objection lo sule of 
ancestral land attached in execution on 
ground of want of sanction as required 
under S. 20, Oudh Laws Act — Objection 
must be raised in execution proceedings for 
separate suit is barred by S. 47. 

It is open to a party judgmcnt-dobtor at tho 
vory beginning of tba.salo procoodings to object 
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to e iloof proper* y on the ground of want of 
sanction under S. 20 Oudh Liws Act or that 
Uie Court had uo authority itself to carry on 
sale, the property bung ancestral property aud 
such objecticn must. b» taken in oxecutfon pro-- 
ceeding*. A sop*rat* suit raising this matter - 
is barred under A 47. 22 All . 103 R>L 21 

Cal. 496, (PC.) Erp. [£> 258 0 lj 

Zahur Ahmad and Al-i-Raza —for 
Appellants. 

P. AT. Chaudhri —for Respondent. 


Judgment.— This is an appeal by the- 
plaintiffs Saiyed Kashif Husain, who is* 
described in the grounds of appeal as a 
vakil practising ao Rie Bareli, and his- 
sou Saiyed Sulern in Husain against the 
decree of the learned Subordinate Judge*. 
Parfcabgarh dated 22nd November L928 
dismissing 'their suit. Tho facts are as 
follows: Saiyed lxiraraat Husain owned 

the whole of the village asthan in the 
Parbabg irh District. When ho died he 
was succeode 1 by his four 'eons Ibn 
Husain, Kashif Husiin, Usuf Husain and 
Amir Husain. These four sons divided 
the village into four parts not of equal 
sizes and each took one part. Ibn 
Husain obtainod the mahal Ibn Husain 
which comprised a 4 anna^ 6 pies share 
in tho village; Kashif Husain obtained 
tho ^mahal Kashif Husain which com¬ 
prised a 3 annas 6 pies share -in the 
village; Usuf Husain obtained the mahal 
Usuf Husain which comprised 3 annas 

6 pies and Amir Husain obtained the 

mahal Amir Husain which fompnsecl 
4 annas 6 pies. U*n Hasan died in • 
Ho left a widow Kaniz Fatima, a daugh- 
tor Asia Begun and his three 
Kashif Ilusain, Usuf Husain and 

Husain. 


The question of bis > n el , 
uId have depended on the a . 
whether ho was a Shia ol a nr( i 
oio is nothing on tho printe 1 , 
the proceedings before us ,° . 

it ho was a Shia or a Su . nnK . fcor 
ro a Shia his widow wholo 0 f 

n Id havo succeeded to tl 1( j 

property. -a hi. Cli 

ro had no shato. I succeo dod to a 
widow would hav fc his 

nnas share his 1 j fco an 
lghtov would have 8UCC0C ^ ad and hi9 

nnas sharo in lus ^ , 0 ^-.„ e( j od to a 
ithors would have succeeded^ ^ 

it-o of 2-annas each. , hi9 . 

a « i-.h.k on 25th No vernier 19U, n 
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widow and daughter Kaniz Fatima and 
Asia Begam transferred by a deed of 
sale in favour of Mehdi Hasan the whole 
mahal Ibn Hasan for Rs. 28,600/- of 
which Rs. 12,454-5-6 were left with the 
vendee for the satisfaction of debts due 
from the venders and Rs. 16,045-10-6 
wore paid in cash to tho ladies. 

Kashif Husain instituted a suit to ob¬ 
tain the mahal lbn Husain by right of 
pre-emption. The plaint is Ex. A-5. lie 
instituted this suit against Kaniz Fatima 
and Asia Begam and the vendee Mehdi 
Hasan and he also joined Ahmad Husain 
tho father of Mehdi Hasan. In this plaint 
lie states in tiie para 2 that tho 
mahal Ibn Hasan is in the owner¬ 
ship and proprietorship of Kaniz Fatima 
and Asia Begam. He makes no sugges¬ 
tion that he had inherited any share in 
it. But ho claimed that both as a re¬ 
lation of the vendors being, as he was, 
tho brother-in-law of Kaniz Fatima and 
the uncle of Asia Begam and as a co- 
sharor he had a right to obtain tho pro¬ 
perty by pre-emption for Rs. 28,500. Wo 
have not the judgment before us. It 
was produced in evidence but it has not 
been printed. But we have tho decree 
as Ex.A-9. It is dated 20th February 
1912. It granted him the property on 
payment of Rs. 28,500/- We find that 
Kashif IIu3ain obtained the money with 
which to pay up this pre-emption decree 
by borrowing it from Ganga Bakhsh 
Singh, and he oxcuted on 8th March 19L2 
a deed of mortgage (Ex. A-l) in favour 
of Ganga Bakhsh Singh by which ho 
mortgaged not only tho mahal Ibn 
Hasan but also mahal Kashif Husain. 
Wo find that he has since combined these 
two mahals into one. Subsequently 
Ganga Bakhsh Singh instituted a suit 
on this deed of mortgage Ex. A-L and 
obtained a decree on L7th Juno 1920 
(Ex. A-2). In execution of this decree 
mahal Ibn Hasan - was brought to sale. 
We need not give in detail the exceed¬ 
ingly lengthy proceedings in respect of 
the salo of this inahal. It is sufficient to 
say that thoy continued until the 20th 
May 1926, and prucoodod for some years. 
Tho dooree-holdor did not endeavour to 
bring to sale during those proceedings 
tho mahal Kashif Husain. We aro told 
that he is now proceeding against that 
mahal for tho balance of that decree. 
Tho proceedings in question affected 
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only the mahal lbn Hasan. Kashif 
Husain the present plaintiff-appellant 
obtained postponement for a variety of 
reasons. Sometimes ho objectei to the 
date. Sometimes ho objected to tho 
conditions. Sometimes ho asked for 
time in order to obtain money from in¬ 
fluential friends who lie was convinced 
would advance sufficient to save tho pro¬ 
perty. This money never arrived and 
finally the sale took place on 22nd May 
1926, and the decree-boldor with tho 
permission of the Court himself pur¬ 
chased the property for Rs. 32,371/-. 
on 3rd June 1926, Kashif Husain filed 
an objection to the proceedings and 
asked that tho sale should not be con¬ 
firmed. This is Ex. A-51. In Ex. A-51 
he states that an order had been passed 
for rateable distribution or in other 
words for a separate salo and that this 
order should not have been passed. He 
took tho position that he owned two 
mahals one of which was ancestral and 
the other self-acquirod. The ancestral 
mahal is clearly tho Kashif Husain 
Mahal, so the self-acquired mahal must 
be the Ibn Husain Mahal. Tho learned 
Subordinate Judge by Ex. A-54 dismis¬ 
sed his objections on 7th August 1926. 

He appealed to this Court against the 
dismissal of his objections and asked 
that tho sale should bo set aside. His 
appeal was dismissed by a Bench of tho 
Chief Court on 4th March 1927 by 
Ex. A 66. On 15th and 17th March 
1928 ho with his son instituted the suit 
out of which tho present appeal arises. 
Thoy stated in this suit that mahal lbn 
Hasan was tho ’ancestral property of 
Kashif Husain which ho had inherited 
along with his brother from his father 
who continuously owned the same mahal 
from the conclusion of the first Regular 
Settlement as defined in S. 20, Oudh 
Laws Act. The main point taken in 
this plaint was that as S. 20 Act 18 
of 1876, lays down that no ancestral 
land shall ho sold in satisfaction of a 
decree without the permission of the 
Lieutenant-Governor tho salo of 22iul 
May 1926 was null and void because it 
had not been sanctioned by tho Lieute- 
nant-Govornor. In ord^r to succoed on 
this plea it was necessary to establish 
that mahal Ibn Hasan was ancestral 
property. They asked for a declaration 
that tho -sale of 20bh May 1926 (what 
they call tho sale of 20th May 1926 was 
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really the sale of 22nd May) was null 
and void as having been made without 
jurisdiction and they asked the Court to 
stop subsequent execution proceedings. 

Now it is clear from what we have 
said that in the pre-emption suit Kashif 
Husain admitted that the two ladies 
were the sole proprietors of the property. 
It is very noticeable that in all the 
execution proceedings he only once re¬ 
ferred in Ex. A-77 to the property in 
question as his ancestral property and 
then never put forward the fact that 
because it was his ancestral pro erty 
the execution should he transferred to 
the Deputy Commissioner. We find 
that at the very end in Ex A 54 he 
clearly refers to the proporty as his 
self-acquired property. The main point 
is this. It was open to him at the very 
beginning as soon as the sale proceed¬ 
ings commenced to suggest to the Court 
that the property in question was his 
ancestral property and if it had been 
found that it was his ancestral property 
the execution proceedings would have 
been transferred to the Deputy Com¬ 
missioner of Partabgarh. It was un¬ 
doubtedly his duty to take that step, if 
he wished to make the assertion and 
he is not enti led to raise this matter in 
a separate suit. S. 244 of old Code, 
which is now represented by S. 47 of 
the present Code, would prohibit such 
a suit. This was decided in Daulat 
Singh v. Jugal Kiikore (l). We agree 
that in these circumstances the present 
suit could not lie as a suit. But it was 
urged in the Court bolow that even 
if it could nut lie as a suit, under 
Para. 2 of S. 47 the present suit could 
be treated as a proceeding under S. 47. 
The learned trial Judge refused to take 
this course as he considered that this 
suit would be barred by limitation as a 
proceeding under S 47 We are in some 
doubt as to whether that is a correct 
view. If the proceedings wore absolu¬ 
tely null and void the question of limi¬ 
tation would not orlinarily arise. But 
in any circumstances it is not necessary 
for us to determine the question as to 
whether an application is or not within 
limitation, for wo find on the materials 
before us that the suggestion that this 
proporty is ancestral proporty cannot be 
supported. The learned Judge found on 
the merits that the proporty was non- 

(1) 11900} S2 All. 103=11899) A.WTN. 205. 


ancestral. We havo to look at the facts. 
If Ibn Hasan’were a Sunni his brother 
Kashif Husain would on his death have 
ordinarily inherited a 2 aanas share in 
this property under the provisions of 
the Hanafi law. But if he were a Shia 
Kashif Husain would have inherited 
nothing The case which was put up 
both in the trial^Court and in this Court 
was that Ibn Hasan was a Sunni, that 
he (Kashif Husain) did inherit a 2 annas 
share in his property in 1*906 when Ibn 
Hasain died, and that the title was 
vested in him at the time when he pur¬ 
chased the property in execution of the 
pre-emption decree. It can hardly be 
sufficient in a case of this kind for a 
finding that ho had a title bo the extent 
of 2 annas to have nothing more than a 
hare statement of the Hanafi law of 
intestacy. It is to be noted that even 
if this plea were a icepbed Kashif Husain 
would have obtained only a 2 tunas 
share in the property upon bis brother's 
death. He admits upon the same argu¬ 
ment that his brothers Usuf Husain and 
Amir Husain would have obtained 2 
annas each. Let us see what happened. 
The widow and the daughter sold the 
whole of the property as though it was 
their own. Neither Kashif Husain, nor 
Usuf Husain nor Amir Husain took any 
objection to this. Kashif Husain went 
further. He claimed to pre-empt the 
property and in his plaint lie asserted 
that the property was the sole property 
of the two ladies and he paid a purchase 
value which, although the correct pur¬ 
chase vaIue for the whole of the sixteen 
annas, in our opinion would have been 
an excessive purchase value for only k 0Q 
annas. Taking the value at which t us 
mahal was valued in th • year 1926. U 0 ® 
the decision of this Court Ex. 
the mahal in 1926 was worth Rs. 30 ,hUU. 

It would ordinarily havo boon '' ol . 
less in 1912: yet we find Kashif Husain 
paying Rs. 28,500 in 1912 a noderate 

price for sixteen annas but an 
price for ten annas. Further wo n 
him ignoring completely the i os ’ 
any, of his brothers. Wo fin a him later 

on describing the property aftei io 
purchased it as his solf-acqun 
perty and we find finally that ... 
plaint in the suit out of which l 

sent appeal arises he never made the 

suggestion which ho is making n |,j 3 

ho had inherited this property from 


od 
in 


h a 1 
pro- 
the 
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brother Ibn Hasan. He s*ys that be 
inherited this property from his father. 
The leu’ne 1 counsel for Kashif Husain, 
who put up as strong a case for his 
client as he could pub up, has suggested 
to us that the reason why Kashif Husain 
did.not assert his title to the two annas 
in L912 was because lie was under bho 
impression that the result of the deci¬ 
sion of their Lordships of the Judicial 
Committee in Abdul Wahid Khan v. 
Saluka Dibi (2), debarred him from in¬ 
stituting a suit for pre-emption unless he 
accepted the full title of the transferror. 
We do not consider that their Lordships 
ever laid down a proposition sucli as 
that contended for. The proposition 
contended for is this. The ladies are 
now asserted to have only a title to ten 
annas. They had sold sixteen annas. 
Kashif Husain is asserted to have had 
a title to two annas. The suggestion is 
that unless he accepted the ladies' title 
to transfer the whole of the sixteen 
ann is he would not be permitted to 
exercise the right of pre-emption which 
lie undoubtedly would have possessed 
in respect of the ten annas. 

Their Lordships never laid down any 
such proposition. What they decided 
was that in a case where the plaintiff 
was claiming a share in the property of 
her deceased daughter in the hands of 
her son-in-law, the son-in-law could not 
defeat her claim by pointing out that 
she had executed an agreement to sell a 
portion of that property, if she succeeded 
in the case, on the ground that if she 
succeeded in the case and obtained the 
property lie would have a right of pre¬ 
emption against the vendees. There is 
no justification for the suggestion that 
Kashif Husain would have been com¬ 
pelled to admit that the ladies had a 
title which they did not possess under 
the penalty of foregoing the right of 
pre-emption which ho did possess. Fur¬ 
ther it is very significant that Kashif 
Husain who is a vakil never made this 
suggestion himself. We find further that 
ho gave evidence in this case as P. W. 2 
and this is what ho, being a vakil, says 

as to the rights of the parties : 

father Syed Karimat Husain -was tho 
owner of tho whole village named Asth.an in 
Tahsil Kuud.t. Ilis four sons got this pron^rtv 
Ibn Ilasain.” * V 

(this moans Ibn Hasan): 

* g* ♦ ono- fourt h._Each son got one-fourth. 

(2) [1831] 21 Cal. 490=21 1. A. 26 (P.C.). ' 


Ibn Hasan was my stepbrother from the 
simo father. He diod in 130G. Tho other three 
sons of Kiratnit His tin and the .wilow and 
daughter of Ibn Hisan were his heirs. The 
daughter of Ibn Hus tin and tho wi low of Ibn 
Hasan sold their shares o f Mohdi Hasan of 
Paryawan. I got the whole of this prop?rtv by 
pre-emption. They sold four annas and six 
pies share to ^Ichdi Husain. I do not know 
liow they sold six pies mare. I cannot siy 
how much was thi legal share of tho widow 
ftu ^idaughb3r of Ibn Hasan in the-propjrty 

In the first plaoo he never states as 
to whether Ibn Hasan was a Shia or a 
Sunni. In the second place he states 
quite inaccurately that tho shares ob¬ 
tained were one-fourth each when he 
subsequently admitted that two sons 
took shares of four and a half annas 
each and tho other two sons took shares 
of threo and a half annas each. We do 
not know what was tho explanation of 
the difference in the shares. Then fol¬ 
lows an amazing statement coming from 
a vakil : 

“I cannot say how much was tho legil 
sharo of tho widow and daughter of Ibn Hasan 
iu the property sold.” 

The plaint in the pre-emption suit 
was put to him. He offered no explana¬ 
tion. Now upon this evidence we have 
no hesitation in finding that tho plain¬ 
tiffs have absolutely failed to substan¬ 
tiate that the property in question or 
any part of it was their ancestral pro¬ 
perty. We have no rsason to suppose 
that Kaniz Fatima and Aisa Bibi, who 
put themselves forward as the solo 
owners of tlie mahal Ibn Hasan, wore 
nob in fact the sole owners thereof. 
Kashif Husain accepted them as the solo 
owners thereof and based his right of 
pre-emption upon the transfer executed 
by them. When he acquired the pro¬ 
perty in exercise of a right of pre-emp¬ 
tion it certainly wa3 not his anscestral 
property but his self-acquired property. 
In these circumstances tho sale proceed¬ 
ings wore perfectly good. They wore 
nob null and void and the eirned trial 
Judge has decide ! the mabtor corrocbly. 
We therefore dismiss this appeal with 
costs. 

' V.B./u.K. Appeal di s missed. 
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Wazir Hasan and Srivastava, JJ. 

.V uhamviad ill ian —Plaintiff Appel¬ 
lant. 

v. 

Bharat Singh an Ci others —Defendants 
—Eespondents.» 

Second Appeal No. 219 ct 1929, De¬ 
cided on 13th Feb)nary 1930, from order 
of Add 1. Sub-Judge, Sitapur, D/- 30th 

April 1929. 

(a) Transfer of Property Act (1882), S. 82 
—Contribution — Several properties belonging 
to several owners mortgaged to secure one 
debt—Entire debt paid by one mortgagor— 
He is entitled to charge under S. 100 — 
Purchaser of portion of such property also 
is liable rateably—Transfer of Property 

Act, S- 100. 

Where several properties .have been mort¬ 
gaged by several owners to secure one debt aod 
the property of one of the owners has con¬ 
tributed more than its proportionate share of 
the mortgage debt, then tbat owner is, under 
S. ICO ol the Act entitled to a charge on the 
remaining properties which have not discharg¬ 
ed their own share of the debt to contribute 
rateably towards the debt. Therefore, a pur¬ 
chaser of a potion only of such properties is 
liable to contribute rateably : 26 All. 407 and 

81 AIL G5, Ref. ; 33 All. 70S {Per Banerjee) 
Foil. [P 262 C 2] 

(b) Transfer of Property Act, S. 82— 
Contribution, charge in respect of, exists 
»v»n where co mortgagor pays in excess of 
hit share though not entire amount secured. 

The co-mortgagor who has paid more than 
his rateable portion of the debt but not the 
entire debt is nevertheless entitled to a rate¬ 
able charge < n the property of the other mort¬ 
gagor ; 31 All. 65, Foil. ' [P 263 C 2] 

\c) Transfer of Property Act, S. 82 — Con¬ 
tribution— Right exists even where co-mort* 
gao«-*r who paid off debt has lost all pro¬ 
perty. 

W i>t.re the payment made by a co-mortgagor 
exceeds his share of the liability, he is entitled 
to contribution as against the other party who 
has contributed less than his proper share, 
or not at all, irrespective cf the consideration 
whether he (the co-mortgagor claiming charge) 
still continues in possession of the property 
or not. [P ‘.04 C lj 

(d) Transfer of Property Act, S. 82 — 
Voluntary payment by co mortgagor docs not 
affect doctrine of contribution. 

For the application of the doctrine of con¬ 
tribution it is immaterial whether tbo pay¬ 
ment in respect of which contribution is 
claimed has been made “voluntarily” to 
avert a legal process or has boon enforced hv 
sale of the property of the claimant : 26 All. 

407 Foil.; 26 MacK 696, Ref. [P 204 C 1] 

(e) Limitation Act, Art. 132 — Co mort, 
gagor’s suit for contribution—Time runs 
from date of actual payment of money to 
mortgagee. 

A claim to cnforco tho co*mortgagor’s charge 
-is governed by Art. A 137, The starting 


point for limitation is the time when tho 
money sued for becomes due, that is, when 
pavmont was actually made to tho mortgagee. 

[P 264 C 2] 

Naziruddin — for Appellant. 

Ali Zalicer and Eamar AJam —for 
Respondents.* 


Wazir Hasan, J. — The facts of this 
case have been stated at length in the 
judgement of my learned brother Sri¬ 
vastava, J. By virtue of the deed of 
mortgage dated 16th October 1906 ex¬ 
ecuted by the two brothers Ismail 
Hasan and Idris Hasan, Baja Pratab 
Singh redeemed the earlier mortgage 
and incumbrances which existed on the 
village of Misra Kbera. In so doing 
Baja Pratab Singh had to pay an ad¬ 
ditional sum of Bs. 3,700 for the dis¬ 
charge of those incumbrances. When 
Ismail Hasan on 3rd April 1913 sold 
his half-share in the village to Bha- 


bhuti Singh for Bs. 18,725 he left the 
purchase money in the hands of the 
vendee for the purpose of being paid to 
Baja Pratab Singh on redemption of the 
mortgage ot 16th October 1906. This 
sum of money included the additional 
amount of mortgage money to the 
extent of Bs. 3,700 which Baja Pratab 
Singh had paid while redeeming the 
earlier mortgages. It is beyond dispute 
that Ismail 'Hasan’s half share in the 
village was liable only to half the 
amount of mortgage money due to Ba)a 
Pratab Singh. This is so under the 
provisions of S. 82, Transfei of 1 iopei y 
Act, 1882. But when Ismail Hasan left 
tho entire sum of Rs. 3,700 in the ban s 
of Bhabhuti Singh for payment to Raja 

Pratab Singh ho intended 'not only to 

lischargo tho liability resting on n- 
own half-share hut also tho 1 m n > 
resting on tho other half-share ° 11 

brother Idris Hasan. Bhabhuti * in® 1 
when subsequently on 5th Apu 
bought a share in the village totn on 
3 f the heirs of Idris Hasan he 
1 representative, P 10 tanto o 
Hasan. In 1925 Bhablmt. Sjngbsre- 

presentatives redeemed the Y 1 ^h^ind in 
'he hands of Raja Pratab Singh and in 

! ° cloin S th °y l£ ,d 3 ° 7 f,o e “hich 8 Ismail 

ihe sum of Bs. 3,/CO " f Bha _ 

Hasan had left in the i Pratab 

ihuti Singh for payment j®* J * his 
Singh both for his _ sha According 

mother’s share.of l '®*” 1 half-share 

o S. 82. T. P. Act, 18bJ, tue 
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of Idris Ha9an was only liable to 
contribute rateably to the mortgage 
debt of Rs. 3,700 but under the deed 
of 3rd April 1913 Ismail Hasan's 
share of the property had been sold 
to pay the whole of that debt. Tt 
follows that Ismail Hasan is entitled 
to be recouped of the sum of money 
which lie paid for his brother’s share of 
the debt. 

Tho question in the case is whether 
Idris Hasan's interest in the village now 
held by the representatives of Bha- 
bhuti Singh is or is not liable to satisfy 
Ismail Hasan’s claim for recoupment. 
To my mind the provisions of S. 82, 
T. P.- Act, 1882, already referred to, 
clearly answer tho question in the 
affirmative. The section says : 

“ Whore several properties. ... of several 
owuors are mortgaged to securo one debt, 
such properties are .... liable to contribute 
rateably to tho debt secure 1 by tho mort¬ 
gage ....** 

In this cage there were two properties 
tho share of Ismail Hasan and the 
share of Idris Hasan, and each was 
the owner of his share. They were 
both mortgaged to secure one debt of 
R*. 3,700 of Raja Pratab Singh. Each 
is therefore liable to contribute rato- 
ably to that debt. When specific im¬ 
movable property is made liable by 
operation of law to satisfy a specific 
debt, the debt is clearly a charge on 
the property. 

The claim to enforce the charge could 
nob and did not arise in favour of the 
representatives of Ismail Hasan a 
momoub earlier than tho date on which 
tho money which Ismail Hasan had left 
in the hands of Bhabhuti Singh was 
utilized by tho representatives of 
tho latter in redeeming the mortgage 
of Raja Pratab Singh and this was in 
1926. The claim is therefore well with¬ 
in time under Art. *132, Soli. L. Lim. 
Act, 1908. I therefore agree with my 
learned brother that tho appeal should 
bo allowed, 'the decree of tho Court 
below be sob aside and that of tho Court 
of first instance be restore! with costs 
in all Courts. 

Srivastava, J.—The fact* of the case 
which has givon rise to tho present ap¬ 
peal are somowhat complicated and, for 
a propor comprehension of the points 
arising for determination, need to bo 
stated in detail. 


Two brothers Ismail Hasan and Idris 
Hasan owned a moiety each of village 
Misra Khera. On 3rd August 1900 they 
jointly executed a deed of mortgage 
with possession in respect of the entire 
village, in favour of Niaz Ahmad, Mouji 
Ram and Babu Ram for Rs. 10,000. in 
1903 the aforesaid mortgagors executed 
a deed of further charge for Rs. 2,000. 
This deed included also a shop in Sitapur 
along with the atTorosaid villa go. In 
1004 thev executed a second deed of 
further charge for Rs. 500. On L6bh 
October 1906 Ismail Hasan and Idris 
Hasan both executed another usufructu¬ 
ary mortgage in favour of Raja Pratab 
Singh in respect of tho village alone for 
the sum of Rs. 15,500. Rs. 12,000 
out of the mortgage money were loft 
with the mortgagee for redemption of 
the previous mortgages to which refer¬ 
ence lias been made above. Raja Pratab 
Singh redeemed the earlier mortgages but 
in doing so ho had bad to pay a sum of 
about Rs. 3,700 in excess of tho amount 
which had been loft with him for re¬ 
demption of tho prior mortgages. Idris 
Hasan died in 1907 leaving as his heirs 
defendants 6 to 9 as well as Ismail 
Hasan his brother. 

On 3rd April 1913 Ismail Hasan 
sold his half share in Misra Khera 
to Bhabhuti Singh, the predocessor- 
in-title of defendants L to 5, for 
Rs. L8,725 and loft with him Rs. 7,750 
for pavmenfc to Raja Pratap Singh, being 
his half share of tho mortgage money 
raised under the mortgage deed dated 
16bh October 1906 and a further sum of 
Rs. 3,700 being the excess money which 
Ra : a Pratab Singh had paid from his 
own pocket in redeeming the prior mort¬ 
gages. On 5bh February L92L Qainar 
Alum defendant 6 who was one of the 
heirs of Idris Hasan sold his one-third 
share in the moiety of his father Idris 
Hasan in village Misra Khera to defen¬ 
dants 1 to 5 who are tho legal represen¬ 
tatives of Bhabhuti Singh. Those de¬ 
fendants thus became owners of half of 
tho village as representatives of Bha¬ 
bhuti Singh tho vendee of tho share of 
Ismail Hasan and of anothor one.sixth 
share in tho village as vondoes of tho 
share of Qamar Alum. In 1925 the 
af nosaid defendants obtained.a decree 
for redemption against Raja Pratab 
Singh. They ultimately redeemed tho 
mortgage by paying him Rs. 22,832-14-3 
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ar>cl obtained possession of the whole 
village in 1926. This amount of Rs. 
22,832-14-3 included a sum of Rs. 
3,690-5-0 on account of the excess pay¬ 
ment made by Raja Pratab Singh to the 
prior moitgagecs together with interest 
thereon. Ismail Hasan instituted the 
present suit for contribution against the 
defendants in respect of this sum of Rs. 
3,690-5-0 (which has heen referred to in 
the plaint as Rs. 3,700), on the allega¬ 
tion that the defendants as representa¬ 
tives of Idris Hasan had benefited by 
this payment and that plaintiff was en¬ 
titled to recover it, together with in¬ 
terest thereon at 12 annas per cent per 
mensem, proportionately, from the de¬ 
fendants and prayed that it should be 
declared a charge upon the share of 
Idris Hasan in the hands of the defen¬ 
dants. The suit was contested by de¬ 
fendants 1 to 5 who were impleaded as 
transferees of the one-third share of 
Idris Hasan which was inherited from 
Qamar Alum. The remaining defendants 
0 to 9 who were impleaded as heirs and 
legal representatives of Idris Hasan, did 
not defend the suit and the trial was 
ex parte against them. 

The contesting defendants raised vari¬ 
ous defences but the only one which 
now survives is that the amount claimed 
by the plaintiff could not be a charge 
upon the property of Idris Hasan. 
Ismail Hasan died during the pendency 
of the suit and his legal representative 
was brought on the record in his place. 
The learned Munsif held that Ismail 
Hasan and his representatives were en¬ 
titled to a rateable share of the sum of 
Rs. *3,700 together with interest from 
the defendants and that the said amount 
constituted a chaige on the share of 
Idris Hasan in the hands of the defen¬ 
dants and decreed the plaintiff’s claim 
accordingly. Defendants 6 to 9 accep¬ 
ted this decision of the trial Court. De¬ 
fendants 1 to 5 alone appealed. The 
only contention urged on their behalf in 
the lower appollato Court was that the 
amount claimed by the plaintiff could 
not ho a charge on the property of Idris 
Hasan and that no decree conld there¬ 
fore ho passed against them. The lear¬ 
ned Subordinate Judge was of opinion 
that Idris Hasan and his heirs were no 
doubt under a liability to reimburse the 
plaintiff according to their respective 
shares for the sum paid on their behalf 


but. that this liability was personal and 
that it did not create any charge on the 
estate left by Idris Hasan. His line of 
reasoning was that such a charge could 
arise only under S. 95, T. P. Act and 
that S. 95, T. P. Act, did not apply to 
the case for three reasons: namely, (l) 
because Ismail Hasan did nob obtain 
possession over the property, (2) because 
he did not redeem the entire mortgage 
and (3) because he sold away his entire 
interest and had no subsisting interest 
in the property. He therefore allowed 
the appeal and dismissed the plaintiff’s 
claim against defendants 1 to 5. 

The plaintiff has come here in second 
appeal. His learned counsel has conce¬ 
ded before us that S. 95, T. P. Act, does 
not apply to the 'case. The only con-* 
tention urged by him is that the one- 
third share of Idris Hasan which has 
heen purchased by the defendants 1 to 5 
from Qaraar Alum, is liable to contri¬ 
bute rateably towards the plaintiff’s 
claim and that the plain tiff is entitled; 
to a charge against the aforesaid share 
under S. 82, T. P. Act. I am of opinion 
that the contention is well founded and 
the appeal must succeed. The first para¬ 
graph of S. 82, T. P. Act, enuneiatos the 
general rule as regards the apportion¬ 
ment of liability between several pro¬ 


perties w r hcthcr belonging to one or 
several owners when they are mortgaged 
to secure one debt. The rule is based 
upon general principles of justice and 
equity inasmuch as it makes a propoi- 
tionate distribution of the burden of the 


ortgago debt over the several propei- 
?s which form the subject of moitgage. 
le provision that the properties are 
ible to contribute rateably to the e 
cured by the mortgage clearly imp ies 
at this liability constitutes a ^ 

>on the properties. Further S. . 
P. Act, lays down that where immov- 
>lo property of one person is, b> ac o 
,rties or operation of law, made secu 
by for the payment of money o an- 
hor, and the transaction does not! 
□ ount to a mortgago, the latter poison 
said to have a charge on the propoi ty. 

ms it seems to me that the P 1 ° * 

S 82 read with S. 100 clearly give 

so to a charge against such portions of 
Ir?edffir d proportionate share of the 
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High Court in Bhagwan Das v. Karom 
Husain (l), Banerji, J., (afterwards Sir 
Promodo Charan Banerji) at p. 722 of 
the report observed as follows: 

“I am of opinion that by virtue of the pro¬ 
visions of Ss. 82 and 100, T. P. Act, a mort¬ 
gagor or his represontativo-in-interest, whoso 
property has contributed moro than its pro¬ 
portionate share of the mortgage debt, is en¬ 
titled to a charge on the remainder of the 
mortgaged property which has not discharged 
its own share of the debt.’* 

The learned counsed for the defen¬ 
dants* respondents has, however, dis¬ 
puted the plaintiff’s right to a charge 
under S. 82 on several grounds. His 
first contention is that S. 82 lays down 
only the rule as regards the propor¬ 
tionate liability of the several proper¬ 
ties which form the subject of mortgage 
but that this liability can be enforced 
only in accordance with the rules laid 
down in S. 05, T. P. Act. His argu¬ 
ment is that if the plaintiff’s case can¬ 
not bo brought within the four corners 
of S. 95 he cannot bo allowed to en¬ 
force any charge by reference to S. 82, 
T. P. Act. 1 am of opinion that the 
argument is fallacious. S. 95 is by no 
means exhaustive of cases of contribu¬ 
tion giving rise to a charge The 
section provides for one class of cases 
in which a charge arises. It is not 
correct to say that a charge cannot be 
obtained otherwise than under the 
provisions of that section. As stated 
above, S. 82 lays down a goneral prin¬ 
ciple and if a case can be brought 
within the principles enunciated in 
that section, there is no reason why a 
charge should not arise even though 

the case may not fall within the provi¬ 
sions of S. 95. 

Next it was contended that Ismail 
Hasan did not leave with Bhabhooti 
Singh the whole of the money which 
was payable to Raja Pratab Singh in 
respect of Idris Hasan’s share of the 
mortgage money but only the portion 
which was payable to him for Idris 
Hasan’s share in the excess money paid 
by Raja Pratab Singh. The learned 
counsel for the defendants-respondents 
relied upon the decision of Stanley, C.J., 
and Burkitt, J. in Ibn Hasan v. Brij - 
bhukhan Saran (2). where they held 
that one of two or moro mortgagors (in- 

(1 j [foil] 33 All. 708=11 I.C. 145=8 A.L J, 
854% 

(2) [1004] 26 All. *107 = 1 A. L. J. 118=(1904) 
A.NV.N. 74 (P.B.). 


eluding the transferees of the equity of 
redemption from any of them) whose 
portion of the mortgaged property has 
been sold in execution of a decree for 
sale on the mortgage and has fetched at 
auction a larger sum than was rateably 
attributable to it, but lias not discharged 
the whole of the mortgage debt, has no 
right against his co-mortgagors to com¬ 
pel them to contribute and indemnify 
him to the extent by which the pro¬ 
ceeds of the sale of his portion of the 
mortgaged property was in excess of 
the amount rateably duo from it. It 
may be noted that Banerji, J., dis¬ 
sented from this view. Ho was of 
opinion that it was not essential to the 
accrual of the right of contribution 
that the whole of the debt in respect of 
the paymont of which contribution i 3 
claimed, should have been satisfied. In 
a later case, Muhammad Yaliiya v. 
II ash id ud din (3), Stanley, C. J., himself 
explained his meaning in Ibn Hasan v. 
Brijbhukhan (2) in the following words: j 

“I did not decide or intend to decide that! 
where a mortgage has been wholly satisfied, 
tho co-mortgagor who has discharged more 
than his rateable portion of the debt;, is not' 
entitled to contribution from his co-mortga¬ 
gors. What was decided in that case was 
that until fcho entire mortgage debt has been 
satisfied, a claim for rateable contribution 
could net be enforced.” I 

So the decision in Ibn Hasan v. Brij A 
bhukhan (2), cannot be of any help to 
tho defendants-respondents. Tho pre¬ 
sent suit for contribution has been 
brought after the whole of the mort¬ 
gage debt had been paid up. No excep¬ 
tion can, therefore, bo taken to the 
maintainability of the suit. 

It was also argued that the plaintiff 
cannot maintain the suit as he has no 
interest loft in any portion of the mort¬ 
gaged property inasmuch as Ismail 
Hasan sold tho wholo of his share to 
Bhabhuti Singh in 19L3, It seems to 
us that this is quite immaterial. R.3,700 
out of tho consideration of tho sale deed 
executed by Ismail Hasan was left with 
Bhabuti Singh for payment of the 
excess money paid by Raja Pratab 
Singh on account «of both Ismail Hasan 
and Idris Hasan. Thus R. 3,700 out of 
tho sale proceeds of Ismail Hasan’s pro- 
porty has gone to meet the liability for 
wlnoh the properties of Ismail Hasan 
and Idris Hasan were both liable. Idris 


(3) [1909] 31 All. 6->=G 
(1908) A.W.N. 289. 


A.L.J. 1 = 1 I..O 5=3 
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Has an’s property, therefore, in the 
terms of S. 82, is liable to contribute 
rateably towards it. It is of no conse¬ 
quence that Ismail Hasan has no longer 
any subsisting interest in the property. 
No such coalition is imposed by the 
terms of S. 82. Many cases in which a 
claim for contribution arises are cases 
in which the whole of the plaintitl’s 
proporty has been sold oil' to meet the 
joint ltability of himself and another. 
The fact that the plaintiff has lost the 
whole of his property has never been 
regarded as a defence to such a claim. 
If the payment made by any person or 
the amount realized from his property 
exceeds his share of the liability he is 
entitled to contribution as against the 
other party who has contributed less 
than his share towards the liability, 
irrespective of the consideration whe¬ 
ther he does still continue to bo the 
owner of the property or not. 

Lastly, it was argued that the pay- 
m mt made by Ismail Husan was a vol¬ 
untary payment by means of a private 
sale and that such payment could not 
creato any charge upon the property. I 
cannot accede to this argument. In 
The Hasan v. Brijbhukhan Saran (2), 
already roferred to, Banorji,J., held that 
as regu*ds the application of the doct¬ 
rine of contribution, there is no distinc¬ 
tion between a case where the payment 
in respect of which contribution is 
claimed, is made to avert a legal process 
and a case in which payment has been 
enforced by sale of the property of the 
claimant out of Court. Similarly in 
Raja of Yiziaaagram v. Scirucharla 
Soina sekhararaz (4) Bhashyam Ayyan- 
gar, J., in his order of reference to a 
Full Bench observed that: 

“It; is porfoctly iimnatoriil whether a party 
seeking contribution made the piyment volun¬ 
tarily or involuntarily, i. o., whether he mule 
the payment and thus averted any’ coercive 
process against his proporty, or, without mak¬ 
ing such payment suffered his property to be 
seized under process of law for the purpose of 
the amount being realized from its incorn » or 
by its sale.” 

Wo can seo no reason why a person 
should loso his right because ho makes 
the payment from his pocket to save his 
property from sale or raises money by 
means of a private sale. This disposes 
o! all the arguments advanced on behalf 
of the defendants-rospondents against 
th e ap p ellant's c ontention. It js^quite 

(41 [1*103] 26 Mad. 686=13M.L.j. 83.“ 


clear that Ismail Hasan and Idri 3 Hasan 
were equally bound for the payment af 
the excess amount which Raja Pratab 
Singh had to pay for redeeming the 
prior mortgages. As the whole of this 
amount was paid by Ismail Hasan out 
of the sale price of his share of the 
property and Idris Ilasan has benefited 
by this payment to the extent of his 
share of the liability, his property is 
hound to contribute to the extent of the 
benefit which it has derived from such 
payment. It follows that the plaintiff 
is entitled to a charge in respect of one- 
third of the amount as against the one- 
third share of Qamar Alum in fcbe hands 
of defendants 1 to 5. 

The learned counsel for the defen- 
dants-rospondents also contended that 
limitation for enforcement of the plain¬ 
tiff's claim should run from 3rd April 
1913, the date on which Ismail Ilasan 
left the money with Bhabhuti Singh 
for the benefit of Idris Hasan. This 
contention is without substance. A 
claim to enforce such a charge is clearly 
governed by Art. 132, Sch. 1, Lim. Act. 
The starting point for limitation under 
this article is the time when the money 
sued for becomes due. In this case the 
money sued for did not become due 
until Bhabhuti Singh paid the money 
to Raja Pratab Singh in 1925. Idris 
Ilasan cannot be considered to have 
derived any benefit until payment was 
made to Raja Pratab Singh of this 
amount. The claim is clearly within 
time from the date when the mortgage 
was redeemed from Raja Pratab Singh. 


It was also suggested on behalf of the 

ofendants-respondents that the puce 

oalized by Ismail Hasan by means o 
lie private sale made by him was no a 
rue criterion of the valuo, under o. ->% 
'. P. Act. and that the amount of the 
©fondants’ liability fixed by the trial 
fourt was not correct. As Ismail Ilasan 
nd Idris Hasan wore equal sharers in 
ho jiroperbv so the proportion o 11S 
Iasan’s liability would always be the 
ame irrosjiocti vo of the value o 
roportv. In any caso, the dofondants 

id not question the correctness of the 
nding of the trial Court as regards 
l.o amount in their appeal before the 
enver appellate Court We must, tl ore- 

ore, accept the finding o 0 . 

Jourt as regards the amount of the 

efendants’ liability as correct. 
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It might be mentioned that the 
learned counsel for the plaintiff-appel¬ 
lant also argued before us that in case 
the defendants alleged that the pay¬ 
ment which they had made to Baja 
Pratab Singh was out of their own 
money and not out of the money left 
with them by Ismail Hasan, then the 
plaintiff should be entitled to a charge 
in respect of the amount claimed by 
him aa unpaid consideration money 
under S. 55, T. P. Act, against the 
share sold by Ismail Hasan. It is not 
necessary for us to enter into a discus¬ 
sion of this question, as the defendants 
have not alleged that the money which 
they paid to Raja Pratab Singh was not 
the money left with Bhabhuti Singh 
by Ismail Hasan and as no such case 
was raised on the pleadings of the 
parties in any of the two lower Courts. 

The result, therefore, is that I would 
allow the appeal, set aside the decision 
of the Additional Subordinate Judge 
and restore that of the Munsiff. The 
appellant will get his costs in all tho 
Courts from tho defendants-respon- 
donts. 

J.M./K.K. Appeal allowed . 
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Srivastava and Wazir Hasan, JJ. 

Bam Kishan and another —Judgment- 
debtors —Appellants. 

v. 

Ti. Kundan Lai —Deeree-holdei—Res¬ 
pondent. 

Execution Appeal No. 20 of 1929, De¬ 
cided on 13th December 1929, against 
decree of Dist. Judge, Sitapur, D/-° 15th 
January 1929. 

Civil P. C., O. 21. Ri*. 58 nnd 63—Objec¬ 
tion dismissed —Objector instituting suit — 
Suit decreed in first Court but modified in 
appeal-Propcrty released from attachment 
ns result of lower Court’s decree but before 
decision of appeal — Release cannot operate 
with regard to property with respect to 
which claim is dismissed in appeal. 

Whoro an objection is preferred UDdor O. 21. 
It. o S but dismissed, the order of dismissal is 
subject to the final result of any suit which 
the objoctor might institute to establish tho 
right which ho claims to tho property under 
attachinont. Therofore if on the docro.? of tho 
lower Court tho attach moot is released but the 
claim upheld in part in appoal, the reloaso of 
attachment of tho wholo property beforo the 
docision of tho appeal cannot b* of any avail 
and cannot be allowed to be set up as against 


resulfc of the appeal : 10 AIL 506: 45 
Cal. 780; 41 All. 157 and 88 Cal. 482, Dist. 

[ p 26G C 2] 

A/. Z/. <S alcseiia for Appellants. 

Ali Zaheer t Makund Benari Lai and 
P. L. T arma for Respondent. 


Srivastava, J. This is a judgment- 
debtor s appeal. The facts necessary to he 
stated are that on 22nd November 1923, 
Bahu Kundan Dal, the decree-holder- 
i os pond on t, obtained a decree from the 
Court of the Assistant Collector for ar¬ 
rears of a drug lease under S. 108, Cl. 2, 
Oudh Rent Act read with S. 7, Excise 
Act. On 19th August 1926, tho decree- 
holder-respondent made an application 
foi execution of the decree. Certain 
shops and houses were attached and 
sold on 15th February 1927. One Har 
Dayal claimed tho houses and shops 
which formed the subject of attachment, 
as his own property and made an appli¬ 
cation under O. 21, R. 58, Civil P. C., 
objecting to tho attachment. His appli¬ 
cation was dismissed *and ho theiolore 
instituted a suit in the civil Court for a 
declaration of his ownership in respect 
of the property in question. This suit 
was decreed by tho Munsiff on 8th Sep¬ 
tember 1927. A few days later, on 26th 
September 1927, the Assistant .Collector 
relyiDg upon tho decree passed by the 
Muusif made an older releasing the pro¬ 
pel ty from attachment. Tho decree- 
holder appealed against the decision of 
the Muusiff and on 20th March 1928 the 
appollate Court modified the Munsiff’s 
order and dismissed Har Dayal’s claim 
for a portion of the property in suit but 
upheld it in respect of the rest of the 
property. On 12th May 1928 tho de¬ 
cree-holder applied to the Assistant Col¬ 
lector for confirmation of the sale which 
had taken place on 15th February 1927 
in respoot of tho properties regarding 
which Har Dayal's claim had been dis¬ 
missed. The Assistant Collector rejected 
the application on the ground that he 
had alroady released tho property from 
attachment. Ho was of opinion that 
the effect of his order was to put an end 
to tho sale and that ho could not, by 
reason of tho appellato Court’s order- 
dated 20th March 1928 rovivo the at¬ 
tachment or sale or make any order of 
confirmation in respect of it. The de¬ 
cree-holder wont in appoal to the Dis- 
tnct Judso of Sitapur who has reversed 
tho order of tho Assistant Collector and 
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confirmed the sale which took place on 
loth February 1927, except as regards 
the property with regard to which Hir 
Dayal’s claim has been upheld* by the 
appellate Court. The judgment debtors 
have come here in second appeal. 

The contention urged on hehxlf of the 
judgment-debtors-appellants is that the 
property having once been released from 
attachment and the execution case hav¬ 
ing been struck off, the attachment can¬ 
not ho revived and the sale caimot be 
confirmed. The argument urged on their 
behalf is that as the decree-holder has 
allowed the order passed by the Assis¬ 
tant Collector on 2Gth September 1927 
to become final the only remedy avail¬ 
able to him now is to make an attach¬ 
ment again of the property and to take 
fresh proceedings for sale. We find our¬ 
selves unable to accede to the appel¬ 
lants' contention. The learned counsel 
for the appellants has relied on Ram 
Chand v. Pitam Mai (1), Abdul Rahman 
v. Amir Sharif (2), Dildar Husain v, 
Sheo Narain (3) and Namuna Bibi v. 
Roshua Miah (4), in support of his con¬ 
tention. None of the authorities cited 
seem to us to have any application to the 
present case. Ram Chand v. Pitam (L) 
and Abdul Rahman v. Amin Sharif (2) 
are both cases of attachment before 
judgment. They lay down that "on the 
dismissal of the suit ponding which the 
attachment has boon made, the attach¬ 
ment before judgment falls to the ground. 
Ti e other two cases, namely Dildar 
Husain v. Sheo Naraiii (3) and Namuna 
Bibi v. Roshun Miah (4) are cases in 
which the applications for execution had 
boon struck otT but the Court had ex¬ 
pressly ordered that the attachment 
should remain . It was held that the 
word “default* in O. 2L, R. 57 is not 
restricted to default of appearance or 
matters of that description and that the 
attachment must he doemod to have 
como to an end when the applications 
for execution were dismissed. Tho 
learned counsol for tho decree-holder- 
respondent has also boon unablo to cite 
to us any decided case which might 
throw any direct light on the question 

rr[1883] 10 A1 lT506=( 1888; A 7 wT nT l95~. 

(2) [ 1018] 45 G*l. 780 = 11 I. C 229—22 C. W. 

N. 027. 

(3) [1919] *41 All. 157 = 19 l.G. 113 =*17 A.D.J. 

52. 

(4) [1911] 33 Cal. 482=13 G. D. J. 621 = 9 

1. C. 559=15 C. W. N. 4 28. 


under consideration. O. 21, R. 63, pro¬ 
vides that: ’ 

“whore a claim or objection is preferred the 
party against whom the ordor is made miy in¬ 
stitute a suit to establish the right which he 
claims to the property in dispute, but subject 
to the result of such suit, if any, the order 
shall be conclusive .” 

It follows from this that when Har 
Dayal’s objection was dismissed on 8th 
January 1927, the order of dismiss*! was 
subject to the result of any suit which 
Har Dayal might institute to establish 
the right which he claimed to the pro¬ 
perty under attachment. The words 
“the result of such suit” obviously mean 
the final result. So the dismissal of Har 
Dayal’s objection must be considered t3 
be subject to the order finally passed on 
20th March 1928 by the appollate Court. 
In so far as the appellate Court dis¬ 
missed Har Dayal’s claim for part of the ( 
property in suit, the order dated Stir 
January 1927 must, in the term? of O. 
21, R. 63, be deemed to be conclusive. 
The result therefore is that in so far as 
these properties are concerned, the order 
of tho Assistant Collector releasing them 
from attachment cannot be of any avail 
and cannot be allowed to be set up as 
against the final result of Har Dayal s 
declaratory suit. On general principles 
also wo think that wo must arrive at 
the same conclusion. The order of the 
Assistant Collector dated 26th Septem¬ 
ber 1927 is founded on the decree passed 
by the Munsiff. This decree was subse-^ 
quently modified by tho Court of appea ^ 
In so far as the foundation of the Assis¬ 
tant Collector’s ordorhad been romovea ( 
by tho appellate Court there lemains 
nothing to support it. The ordoi o ° 
Assistant Collector must there oio t 
doemod to be subject to the ordei o i 
appellate Court. For tho above reasons 
we are of opin ion that tho decision ai 
rived at by tho learned Distiict • u o® 
correct. The appeal fails and is 

missed with costs. . , 

v.B /r.K. Appeal dismissed. 
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Wazir Hasan, C. 3. and Sriva. - 

Ganga Sahai— Applicant -Appellant. 
Shiam Sunder La! and oth ers-Dofer,- 
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Provincial Insolvency Act, S. 34—Trans¬ 
feree of property subjected'to charge is per¬ 
son interested in payment of debt charged 
within meaning of S. 69, Contract Act and 

such payment is debt provable in insol¬ 
vency. 

The transferee of immovable property who 
purchases such property with or without 
nctico of charge on the same is a person inter¬ 
ested in the payment of the debt charged with¬ 
in th<* meaning of S. GO, Contract Act. and in 
case such transferee pays off Buch debt the pay¬ 
ment becomes a debt for money paid to the 
transferrer which can be proved in ‘insolvency: 
29 All . 563'and A . 7. Ii. 1926 Cal . 385, Rel. on 

. . [P 268 C 1] 

All Zaheer and G, P . Bajpai —for Ap¬ 
pellant. 

B % Sita Bam —in person. 

Judgment. This is an appeal from 
the order of the District Judge of Sita- 
pur dated 23rd March 1929, passed in 
the exercise of his insolvency jurisdic¬ 
tion. The appellant, Dr. Ganga Sahai, 
made an application in the lower Court 
for permission to prove a debt of Rs. 
10,000 recoverable from the assets of 
the insolvent, The receiver in insol¬ 
vency proceedings resisted the applica¬ 
tion. Tho learned District Judge re¬ 
jected the application by the order 
under appeal. 

Tho circumstances are as follows: 

On 16th July 1923 one Soth Brij Bo- 
hari Lai purchased certain villages from 
tho insolvent. One of the covenants of 
the transaction of sale was that if the 
vendor’s title was found to be defective 
and thereby the vendee lost any of tho 
properties purchased by him the vendor 
would be liable to refund tho propor¬ 
tionate value of such property; and to 
secure the liability tho vendor specifi¬ 
cally charged other three villages Bir- 
gadia, Birha and Bikhari. Subsequently 
tho two last mentioned villages were 
sold by the insolvent to tho appellant, 
Dr. Ganga Sahai. On a claim by the 
niece of the insolvent the vendee Soth • 

Brij.Behari Lai lost a one-eighth share in 

some of the villages which he had pur¬ 
chased under the sale of the 16th 
July 1923. Thereupon Seth Brij Bebari 
Lai made a claim by notice on Dr. 
Ganga Sahai as tho purchaser of the vil¬ 
lages charged with tho liability for mak¬ 
ing good tho loss sustained by him by 
reason of the claim of tho insolvent’s 
niece. Dr. Ganga Sahai naturally com¬ 
plied with tho demand of Seth Brij Bo- 
hari Lai and satisfied tho charge which 
existed on tho villages of Birha and Bi- 
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khari by payment of Rs. 10,000 to Seth 
Brij Behari Lai. There is no question 
in the case that Dr. Ganga Sahai’s claim 
would amount to a debt if the insolvent 
were held liable to pay it. On behalf 
of the receiver, however, it is argued 
that the insolvent is not so liable for the 
reason that though the debt was a 
charge on the properties purchased by 
Dr. Ganga Sahai yet he was not liable 
to satisfy that charge because he had no 
notice of it. 

In support of the argument advanced 
on behalf of the receiver several cases 
were quoted before us with a view to 
establish the proposition that if a trans¬ 
feree of specific immovable property has 
no notice of a prior charge against that 
property the charge does not follow the 
proporty in the hands of the transferee 
and that, therefore, ho is not bound to 
satisfy it. On behalf of the appellant 
two arguments were placed before us: 

(1) that when specific immovable pro¬ 
perty is charged with tho liability of 
satisfying a debt the charge follows tho 
property in the hands of the transferee 
and it is immaterial whether he had or 
had not notice of tho samo, and (2) that 
the insolvent is liable under S. 69, Con¬ 
tract Act, 1872. We propose to decide 
the appeal with reference to the second 
argument just now mentioned. S. 69, 
Contract Act, 1872, is as follows: 

A person who is interested in the payment 
of money which another is bound by law to 
pay, and who therefore pays it, is entitled to 
bo reimbursed by tho other.’* 

There can bo little doubt that the in¬ 
solvent was under a liability to recoup 
the loss suffered by Seth Brij Behari 
Lai when tho latter lost a share in the 
properties purchased by him by virtue 
of the decree in favour of the insolvent’s 
niece. Tho insolvent had further char¬ 
ged two of his villages which he subse¬ 
quently sold to the appellant with lia¬ 
bility to satisfy that loss. He was, 
therefore, bound by law to pay tho 
claim of Seth Brij Behari Lai. The next 
question is whether the appellant, Dr. 
Ganga Sahai, was intorosto 1 in the pay¬ 
ment which ho made to Seth Brij Be¬ 
hari Lai. In tho case of Tulsa Kunicar 
v. Jageshar Prasad (l), Stanley C. J. % 
observed that S. 69, Contract Act, 1872,' 
lays down a wider rule than is recogni- 
zed by the Rnglish aut horities and in- 
' U) 28 All. 563=3 A. L J. 372=(1906) 
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fcerprefcing the words “ interested in tho 
payment of money” he accepted the com¬ 
ment made in Pollock’s Law of Contract 
that those words might include the ap¬ 
prehension of any kind of loss or incon¬ 
venience or at any rate of any detri¬ 
ment capable of being assessed in money 
and that it is enough for a person claim¬ 
ing under the provisions of this section 
to show that he had an interest in the 
payment of tho money claimed by him 
|at the time of payment. \Ye think that 
there can be no doubt that tho appel¬ 
lant, Dr. Ganga Sahai, was interested in 
the payment of money which ho made 
:to Seth Brij Bellari Lai 

The villages which Dr. Ganga Sahai 
had purchase 1 were admittedly charged 
with the liability for the loss when Seth 
Brij Behari Lid had suffered by reason 
of the success of the suit brought by tho 
insolvent's nieca. If Dr. Ganga Sahai 
had not amicably settled the claim of 
Seth Brij Behari Lai a litigation bet¬ 
ween the two was bound to ensue and 
the issue would have been exactly the 
same as it has arisen now, that is, as to 
whether Dr. Ganga Sahai had or had 
not notice of the charge and as to whe¬ 
ther even if he had nob the property 
which he purchased being specifically 
charged with the liability would still be 
liable in his hands. To avoid this con¬ 
troversy Dr. Ganga Sahai made the pay¬ 
ment in question. On those facts we 
think that he was a person who was in¬ 
terested in the payment of that money. 
As observed in Eastern Mortgage and 
Age act/ Co, Ltd, v. Muhammad Easlul 
Karim (2): 


a debt for monoy paid arises whore a person 
has paid money for another under circumstan- 
ces and upon o^cisions which make it just and 
equi able that it should bo repaid, a debt or 
promise to pvy is then implied in Uw, without 
any actual agreement to that off jet." 

It follows that the payment made by 
Dr. Ganga Sahai is a debt against tho 
insolvent and that Dr. Gang* Sahai is 
entitled to prove it in these insolvency 
proceedings. 

Wo, therefore, set aside 
under appewl with costs and 
lower Courts to deal with 
Sahai’s application and to decide it ac¬ 
cording to law. Tho costs will come out 
of tho assets of tho insolvent. 

V.B./R.K. Order set aside. 


the order 
direct the 
Dr. Ganga 
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RAZA AND PULIilN, JJ. 

Ahi l Husain —Appellant. # 

v. 

Ram Nidh and others —Respondents. 
Second Appeal No. 72 of 1929, Deci¬ 
ded on 20bh February 1930, from decree 
of First Addl. Dist. Judge, Lucknow, 
D/- 24th November 1928. 


(a) Civil P. C., S. 100 — Point abandoned 
before lower appellate Court—Point though 
of law cannot be raised in second appeal. 

It is not open to a party in second appeal to 
raise again a point which was abandonod before 
the lower appellate Court, even if that point is 
a pure poiut of law : A. I. II. 1927 Oudh 37, 
Foil. ' [P 209 C 2; P 270 C 1] 

(b) Transfer of Property Act, S. 128 — 
S. 128 applies to Mahomedan donee. 

There is no provision under S. 121 for the 
proposition that a Mahomedan donee is not 
governed by the provisions of S. 129 [P 270 C 1] 
<cj Civil P. C., S. 47 —Order refusing to 
execute decree against alleged legal repre¬ 
sentative— Order is appealable and no sepa¬ 
rate suit challenging its validity lies. 

An order of the executing Court refusing to 
allow tho docroa-holder to execute the decree 
agiinst an allegel legal representative or un¬ 
iversal done3 of the deceased judgment-dobtor 
is of the niture of tho decree and is appellablo 
and precludes a separate suit challenging the 
validity of the orJer under the express provi. 
sions of S. 47. [P 270 Cl] 

Ghulam llasan —for Appellant. 

Za\eer Ahmad for Haider Husain 

for Respondents. 

Judgment.—This is an appeal from a 
decree of tho additional District Ju Ige, 
Lucknow at Bara Banki, dated the 21th 
November 1928, affirming a doctoe o 
the Subordinate Judge, Bara Banki, 

dated the 15th August 1927. , . 

The circumstances out of whic i 
appeal has arisen, so far as G iev al .° 
material to tho judgment, may e s 101 

ly statod : , 

The plaintiff-appellant is the son o 

one Mirza Sadiq Husain. Muza , 
Husain owned consi lerable 
and immovable property inc u 

lagos Abupur and BaraL He ^ood to 
sell Abupur to one Balkaian o 

some time in 1919. . . 

He then gave a lease of the sa P 

perfcy to Ram Nidh am oin fcho 

(defendants L to 5. leapondents) 

12th June 1919. and thus got Bs. . & 

from them. Balkaian 6 all< j the 
suit against Mirza Sad iq 5 c f tho 

lessees for speeifle perform gW> HU 

contract of salo on Ibth February 

claim was decreed on -1st 


n,^K 9.7:* 
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1920 on payment of Rs. 9,500 which he 
paid into Court after deducting the 
costs of the suit. Ram Nidh and other 
lessees (i e. defendants 1 to 5) took the 
amount deposited in Court and then 
sued Mirza Sadiq Husain for the balance 
on 4th April 1921. They obtained a 
decree against Mirza Sadiq Husain for 
Rs. 3,425 odd on 28th November 1921. 
Mirza Sadiq Husain executed a deed 
of gift in respect of the whole of his 
property (moveable and immovable) in 
lavour of his son Mirza Abid Husain, 
appellant, on 2l3t April 1921. It was 
clearly state! in the deed that the donor 
had made a gift of the whole of his 
moveable and immovable property 
which was owned and possessed by 
him at tho time of the execution 
of tho dood in favour of his only 
son Mirza Abid Husain. The village 
Barai was nob expressly mentioned in 
the list of the property annexed to the 
deed of gift; bub the deed contains a 
provision to the effect that if any pro¬ 
perty had been loft out by mistake it 
must be deemed to have been transfer¬ 
red to the donee. It was also provided 
by the deed that the donee would bo 
liable to pay all the debts due from the 
donor. Mirza Sadiq Husain died on 
14th July 1923. After the death of 
Mirza Sadiq Husain, the decree-holders 
(i. o. defondants 1 to 5) applied for- exe¬ 
cution of tho decree against Mirza Abid 
Husain appellant. The name of Mirzi 
Abid Husain was duly brought on record 
in place of Mirza Sadiq Husain decoas- * 
ed. He filed objections under S. 47, 
Civil P. C. t contending that lie was not 
the solo legal representative of the de¬ 
ceased and that the decree-holders could 
not take out execution against him and 
the property held by him under the 
doe 1 of gift but his objections were 
disallowed by tho Court on 3rd Juno 
1926. J lo then tiled the present suit on 
10th February 1927 without preferring 
an appeal from tho order dismissing his 
objections un der S. 47, Civil P. C. Tho 
suit was brought against tho lessees and 
certain other persons including all other 
heirs* of Mirza Sadiq Husain deceased. 
The principal defendants in tho case 
were tho lossees named above (i. e. de¬ 
fendants 1 to 5). 

The claim was resisted by tho princi¬ 
pal defendants on various grounds. 

The learned Subordinate Judge rojec- 
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ted the claim on the following grounds: 
(l) that the plaintiff being the univer¬ 
sal donee was liable to pay tho debts of 
his father under S. 128, T. P. Act ; (2) 
that the plaintiff was liable to pay the 
debts also under tho terms of the deed 
of gift mentioned above and (3) that the 
suit is not maintainable under S 47 
Civil P. C. 9 

The plaintiff went in appeal to tho 
Additional District Judge, but the learn¬ 
ed Judge dismissed tho appeal agreeing 
with tho finding of the learned Subordi¬ 
nate Judge on all the points mentioned 
above. 

The plaintiff has now come to this 
Court in second appeal. We think 

w ere J" , n ° substaDce this appeal. 
We think the lower Courts were 

perfectly right in holding that tho 
plaintiff being tho universal donee 
of his father, Mirza Sadiq Husain, is 
liable to pay his debts under S. 128 
Act 4 of 1882. Wo have examined the* 
deed of gift carefully. It is clear that 
Mirza Sadiq Husain had made a gift of 
the whole of his moveable and immove¬ 
able property in favour of his son Mirza 
Abid Husain appellant. The village of 
Barai was not expressly mentioned in 
the list cf the property annexed to the 
deed, but it must be taken to havo been 
transferred to the donee along with 
other property under the saving clauso 
of tho deed mentioned above. The judg¬ 
ment of the learned Subordinate Judge 
shows that mutation was effected in 
favour of the plaintiff in respect of vil¬ 
lage Barai also as a donee after the exe¬ 
cution of the deed of gift. This finding 
was not challenged in appeal before the 
learned Additional District Judge. The 
learned Additional Judge has made tho 
following observations in his judgment, 
on tho point under consideration : 

“ As to (1) it was contended in tho lower 

Court in view of the omission of village Barai 

in the list of property given in tho deed of gift 

that ho plaintiff was uofc a universal donee and 

that tho respondents could execute thei- d^*r»c 

by attaching that village. This point, however 

lias not been urged boforo me in appeal for in 

view of the clear provision in the gift deed that 

all properties of tho donor, whethor mentioned 

in the lis, or not, would bo deemed to have 

been transferred to the donee, it could not „ro- 

parly bo contended that tho title in Barai also 
had not passed to tho doneo.” also 

NVe should like to note that it is not 
open to a party in second appeal to raise! 
again a point which was abandoned bo- 
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fore the lower appellate Court, even if 
that point is a ,.ure point of law (see 
Raj Krishria v. Sahab Baksh Singh (i). 

The judgment of the learned Judge 
shows that it was contended before him 
with reference to S. 129, T. P. Act that 
i/ donee under the Mahomed an Law 
is not governed by the provisions of 
5. 128, T. P. Act. This point, however, 
has not been urged in this appeal before 
us. We are not aware of and have not 
’ een referred to any rule of Mahomedan 
Law whiffi conflicts with the provisi¬ 
ons of S. 128, T. P. Act. The first and 
second grounds of appeal therefore, fail 
and must he rejected. 

There is no force in the third ground 
also. The deed of course contains a. 
provision to the effect that all the debts 
of donor should he paid by his son the 
donee. It is true that the respondents’ 
debt was not mentioned specifically in 
the deed of gift, but it should be borne 
in mind that the deed was executed dur¬ 
ing the tendency of their suit. The 
debt due to the respondents of course 
existed at the time of the execution of 
the deed and they succeedol in obtain¬ 
ing a decree for it on 28th November 
192L. 

The remaining grounds of appeal, also 
are not well founded. 

We find the lower Courts perfectly 
right in finding that the present suit is 
not maintainable under S. 47, Civil P. 
C. The question, whether the appellant 
as a universal donee of Mirza Sadiq 
Husain, is his representative and liable 
to pay the decretal money as such, was 
•ocided against him by the learned Sub¬ 
ordinate Judge, by an order dated 3rd 
‘.June 1920. That order was of the 
nature of a decree an 1 therefore appoal- 
tble However, no appeal was filed 
from that order and it became final. 
The plaint iff has sought to question the 
correctness and validity of that order 
by bringing the present suit, hut he 
cannot be allowed to do so under the 
express provisions of S. 47, Civil P. C. 

The result is that the appeal fails on 
all the points and must ho dismissed. 
Hence wo dismiss the appoil with costs. 

V.B./r.K. Appeal dismissed. 


(1; A. I. R. 1027 oudh 37. 
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Stuart, C. J. and Raza, J 

Rugghu Singh and others— Plaintiffs 

— Appellants, 

v. 

Deputy Commr . Sitapur —Defendant 

— Respondent. 

Second Appeal No. 74 of 1929, Deci¬ 
ded on 18th December 1929, against 
order of Sub-Judge, Sitapur, D/- 15th 
November 1928. 

(a) Limitation Act, Art. 148—Conditions 
necessary for taking advantage of S. 6, 
Act 1 of 1869, explained* 

In older Co lake advantage of S. 6, Lim. Act 
(1 of 1869) the mortgage must have bacn execu- 
t id on cr after 13th February 1844 and then 
boo the advantags is available in two cases only 
namely, in mortgages which fixed no term 
within which the property comprised might bo 
redeemed or mortgages which fixed the term 
within which th? property comprised might be 
redeemed if such term had not expired before 
13th February 1856. [P 271 C 2] 

(b) Civil P. C., S. 11—Suit for redemption 
brought before right accrues dismissed — 
Decision operates as res judicata in subse¬ 
quent suit’brought after accrual of right 
(obiter.) 

If a suit for redemption is brought by the 
mortgagor even though he had no right then 
to redeem and the suit is dismissed, the deci¬ 
sion operates as re9 judicata in the subsequent 
suit for redemption trought when the mort¬ 
gagor acquires such a right. CP 272 0 1] 

Ali Zaheer and Habib Alt Khan fer 
Appellants. 

<7. H. Thomas , K. P. Trivedi and E. 
K. Bhargava —for Respondent. 

Judgment. —This second appeal rela¬ 
tes to a suit for redemption. The faces 
are these : It is admitted between the 
parties that a certain Tha'cur Kesn 
Singh who is now represented by J' 10 
plaintiffs-appellants mortgaged to a- 
kur Shoo Bakhsh Singh the Taluqdar of 
Katesar through his karinda J| iao a 
the villages of Sultanpur and Ak _»aipui 

by two deeds executed on 28th Muhar- 

ram 1262, Ilijri corresponding with ~fth 

January 1846. There is no dispute now 

as to the fact that those d ? eds 
executed on that date and that >o i 1 
villages in question were mortgagee . 

It is the property mortgaged by these 
deeds which the appellants no\s ® 
to redeem and, their claim o io 
having been rejected by the Courts be¬ 
low, they have come hero in 

P \Vo have to look closely at the fc ^i ms 
of these deeds. Under the t.™. of th. 

deeds tho mortgagor mortg g 
lages without possession and agreed 
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if he did not pay the amount due by the 
end of Aghan 1255 Fasli, that is to say, 
in the year 1848 A. D., he would lose all 
his rights in the villages and that he 
would then hand over possession of the 
villages to the mortgagee. It is admit¬ 
ted before us that nothing was paid and 
that the villages were actually handed 
over to the mortgagee not in the year 
1848 but in the year 1852 and the mort¬ 
gagee has been in possession of these 
villages ever since. The suit was dis¬ 
missed on the ground that it was barred 
by limitation and also under the princi¬ 
ples of res judicata. Wo have Qrst to 
consider what remedy the mortgagor 
had under the deeds. Until the annex¬ 
ation of Oudli in 185G it must be held 
that liis remedy would ordinarily be 
confined to the remedy given him under 
the terms of the deeds themselves and 
if that view is taken the suit clearly 
fails, for under the terms of the deeds 
all his title to the property disappeared 
in 1818 as he had not by then paid up 
the amount due. 13ut even if another 
view is taken and it is held that under 
the rule of Kings of Oudli there was an 
equitable right to recover possession, 
this right would have commenced in the 

year 1852 when the mortgagee obtained 
possession. 

It is to bo remembered that 
the British annexation took place on 
Idfch February 185G and that from the 
time of the British annexation up to the 
disturbances of 1857, that is to say, for 
something over a year, there were Bri¬ 
tish Courts in existence. If ho had an 
equitable right to redeem he could have 
exeicised that right at any time during 
that period. We have not been referred 
to any Act of the legislature from 13th 
February 1856 onwards which gave a 
light to redeem in the case of mortgages 
executed before the annexation, where 
under the terms of the mortgages 
themselves the right to redeom had 
ceased to exist. But if it be conceded 
that the equitable principle which per¬ 
mits redemption came into force to 
cover such cases, it must be taken to 
have come in force as soon as the Bri¬ 
tish Courts came into being in February 
1856. The reason why we tako this 
view is as follows : The article of limi¬ 
tation that would cover this case is 
clearly Art. 148, Sell. 1, Act 9 of 1908. 
Tho period is 60 years from the data 
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when the right to redeem or to recover 
possession accrues. Strictly speaking 
the right to redeem under these mort¬ 
gages accrued as soon as tho mortgages 
were executed. The possession did not 
pass until after the right to redeem had 
disappeaied, if the terms of the mort¬ 
gages are taken strictly. But even put¬ 
ting tho case for the appellants as high 
as it can be put, the right to recover 
possession may be said to have accrued 
at the latest in 1852 after the property 
had passed out of his hands. So the 
period of 60 years would have expired 

in 1912. This suit was instituted in 
January 1928. 

The learned counsel for the appellants 
has argued that owing to tho action of 
the British Government his right to 
redeem disappeared on 15th March 1858 
when under tho well-known proclama¬ 
tion of Lord Canning all rights in Oudh 
land were confiscated. He argued that 
under the proclamation of 10th October 
1859 the property in question was hand¬ 
ed over with full proprietary title to the 
taluqdar, and that he had no right of 
redemption until Act 1 of 1869 was pas¬ 
sed when under the provisions of S. 6 
his right to redeem was re-admitted and 
safeguarded. He overlooks one impor¬ 
tant fact here. S. 6 applied to mort¬ 
gages executed on or after 13th Febru¬ 
ary 1844. These mortgages were execu¬ 
ted after 13th February 1844. But the 
section applies only to two classes of 
mortgages. Mortgages which fixed no 
term within which the property com¬ 
prised might be redeemed or mortgages 
which fixed the term within which the 
property comprised might be redeemed 
if such term had not expired before 13th 
February 1856. Now these mortgages 
did fax a term within which the property 
comprised in the mortgagees might be 
redeemed, but that term had expired in 
1848. Wo do not consider that this 
argument can be accepted. In any ins-| 
tance tho appellants have to meet what 
appears to us to bo an insuporablo diffi¬ 
culty. If, to put it at tho highest their 
right to redeem had accrued in 1852 and 
it is granted that between 1858 and 1869 
tho right had disappeared and revived 
again in 1869 there is nothing in 
Arb. 148 which justifies the tacking of 

tho term of the extra ten years on to 

the GO years period allowed, and even if 
it weio tacked on tho suit would be time 
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barred, for ifc was nob tiled within 
77 years. The suggestion of the learned 
counsel that it must be taken that his 
right to redeem or to recover possession 
accrued only in i860 is one that we can¬ 
not accept. He had a right to redeem 
clearly from 1846. If he did not lose 
the right in 1848 and lost it fora period 
when ifc was revived again, ifc did not 
come into being for the first time in 
1S159. For these reasons we consider 
the appeal must fail and we need look 
only shortly at the other point. 

Ifc L established that in the year 18o8 
the predecessors of the present plain- 
fcitfs-appellanfcs came into the Settlement 
Court to redoe in this property under 
these deeds and their claim was rejected. 
Tho Courts below decided that their 
right to redeem cannot now be raised 
under the principles of res judicata. The 
argument on behalf of the appellants is 
that in 1S68 they had no right to redeem 
though they acquired such right in 1869 
and that the suit was rightly dismissed 
and that they were foolish ever to have 
brought it. There is support for the 
view that although fchoy had no right to 
redeem in 1868 and had a right in 1869 
(the decision operates as res judicata 
against them. This principle was laid 
down by a Bench of the late Judicial 
Commissioner’s Court in Raja v. Santa - 
ram Das (1). But as wo consider that 
tho case clearly fails upon the other 
: point, wo do not consider ifc necessary 
to discuss the question as to whether 
the suit is or is not barred under tho 
rule of res judicata. Wo accordingly 
dismiss this appeal with costs. 

V.B./r.K. An pea l d i s m i ssed . 

(l) D°15] 18 0. G. 95=30 I. C. 198=2 O.L.T. 

228. 
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RaZA AND SlUVASTAVA, JJ. 

T . Nathon and others — Objector — 
Appellants. 

v. 

Mrs. .1. S. Nathon —Petitioner—Res¬ 
pondent. 

Misc. Appeal No. 39 of 1929, Decided 
on ltfch February 1930, from order of 
Disfc. Judge, Lucknow, D/- 20th March 
1929. 

Practice — Court’s decision must rest 
not on suspicion but upon legal grounds. 

Court’ft decision must not rest on suspicion 
but upon legal grounds established by logal 
testimony. [I> 273 Cl] 
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(b) Will—Construction—All property be¬ 
queathed to wife-insertion of '‘provident 
fund etc.” in will do not affect other pro¬ 
visions. 

When the fcisbator bequeaths all his property 
to his wife the insertion of the words “my pro¬ 
vident fund etc.” in no way affects the other 
provisions of the will. [P *273 C 1] 

(c) Succession Act (1925), S. 295—Court 
cannot go into questions of title to which 
letters of administration refer. 

It is not tho province of the Court to go into 
the questions of title to property to which the 
letters of administration refer. 23 Bom . G44, 
Foil. fP 273 C 2J 

(d) Oudh Civil Rules—Rule 289 (5) and 
(8) — Full fee should be allowed in case where 
grant of letters of administration is asked 
for and .opposed-Succession Act S. 295. 

Under S. 295, Successsion Act, the procoei- 
ings in a c*s3 in which there is contention 
should t ike the form of a regular suit according 
to the provision of the Civil P. C. in which tho 
petitioner for probite or letters of administra¬ 
tion, as tho case may be, shall be tho plaintiff 
and the person who has appeared to oppos? th3 
grant shall be the defendant. Th3 praWics is 
that full foe is allowed in such a cas?. 

[P 274 C 1] 

H. D. Chandra and Gaiesh Prasad — 
for Appellants. 

M. Wasim and Girja Saran Lai —for 
Respondent. 

Judgment. —This is an appeal from 
an order, dated 20fch March 1929, passed 
by the learned District Judge, Lucknow 
in a case under S. 276 Succession Acfc. 

Tho litigation which has given rise to 
this appeal relates to the property of 
one Mr. D. C. Nathan, a Permanent 
Way Inspector in the East Indian Rail 
way. Flo died at Lucknow on the Uth 
July 1928. His widow, Mrs. A. S. 
Nathan, applied for grant of letters of 
administration of the property of h° l t 
deceased husband, on the 26fch No^m 
ber 1928. The application was opposed 
by Mr. T. Nathan, brother of the dQC ** S ' 
od, and subsequently also by the t ie 
sisters of tho deceased. All the o J^ c 
tors denied the genuineness and vain * \ 
of the will dated 1st August 19-*7 
up by Mrs. A. S. Nathan and content e 
also that the deceased was .not compe 
tent to leave his wife a certain ® 
sifcuato on tho Latoucho Road m 
now by his will. At a subsequent s 
of tho proceedings, however, t 10 °9 ., 
sol for the objectors stated tha ' 
ifc was admitted that the will uu ,. 
written and signed by the jt 

D. G. Nathan, they contended cm 

had been attested after his 

was also stated that the wil r0 yj- 

pored with, as four words my 
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dent fund etc.’* liad been inserted in 
fcho will sometime after the rest of the 
will had been written. 

The learned District Judge found that 
the will was genuine and valid, that it 
was not tampered with as alleged by the 
objectors and that the insertion, if any, 
of the words in question did not affect 
the validity of the will* He did not 
think it proper to decide in these pro¬ 
ceedings the question whether the ap¬ 
plicant was entitled under the will to 
the house referred to by the objectors. 
The result was that the learned District 
Judge granted the applicant, Mrs. A. S. 
Nathan letters of administration with 
the will annexed, holding that she was 
entitled to letter- of administration 
with the will annexed without any 
* limitation. 

4 

Mr. T. Nathan alone filed this appeal 
in this Courtj. He has since died and 
i now represented by his legal represen¬ 
tatives. 

We think there is uo substance in this 
appeal. We are not prepared to accept 
the contention that the will was not pro¬ 
perly attested at the time it was execut” 
ed by Mr. D. C. Nathan, We agree 
with the finding of the learned District 
Judge on this point. The whole deci¬ 
sion as to the accuracy of this finding 
turns on the evidence of two witnesses, 
viz , Mohammad Husain, P. W. 1 and 
Mohammad Nasrullah, P. W. 2. We 
have examined the will and have gone 
through the evidence of these witnesses 
carefully. Their evidence reads well and 
has not been shaken in cross-examiuatioD. 
Their evidence is clear, consistent and 
convincing. It is satisfactorily proved 
that the will was properly executed and 
attested on 1st August 1927. The ap¬ 
pellant's learned counsel has taken us 
through the evidence of Mrs. A. S. 
Nathan also, but we find nothing in her 
evidence to give rise to the suspicion 
that the will was nob properly attested 
as alleged by the objectors. The Court's 
decision must rest not upon suspicion, 
but upon legal grounds established by 
legal testimony. . * 

We think there is no force in this con- 

• 

tention also that the will was tampered 
with as alleged by the objectors. The 
evidence on the record shows that it 
was not.tampered with. Even granting 
that the words in question were inser¬ 
ted soon after the will was. written out 
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by Mr. D. C. Nathan this insertion does 
not in any way affect the validity of the 
will. S. 71, Succession Act (Act 39 of 
1925), does not help the appellant in 
this case. We should like to note also 
that this plea was faintly pressed by 
the appellant’s learned counsel. The 
testator had already bequeathed all bis 
property to his wife and the insertion 
of the words in question in no way 
affects the other provisions of the will. 

We agree with the learned District 
Judge in finding that the will propoun¬ 
ded by the applicant is genuine and was 
validly executed by her decoised hus¬ 
band Mr. D. C« Nathan. 

The next question is whether the 
learned District Judge was wrong in not? 
deciding the question of the applicant’s 
titlo to the house in dispute. Mr. D. C. 
Nathan had gob the house in dispute 
under the will executed by bis sister 
Miss. M. Nathon on 7th March 1913. In 
determining the question under consi¬ 
deration not only the present will but 
also the will executed by Miss. Mr. 
Nathan has bo he examined. It was 
under these circumstances that the 
learned District Judge did not think it 
proper to decide the question of title to 
the house in the present proceedings. 

We think the learned District Judge 
was not wrong in not deciding the ques¬ 
tion in the present proceedings. As 
pointed out in the case of Ocliovaram 
Nanabhai v. Dolatrarn Jcimietran (l) 
it is not the province of the Court to 
go into questions of title to the pro¬ 
perty to which the letters of adminis¬ 
tration refer. I 

The last question which we have to 
consider is the question of costs. The 
appellant’s learned counsel contends 
that the fee of the petitioner's pleader 
should have been taxed under R. 289, Cl. 
(8)Oudh Civil Rules and not under, Cla¬ 
use^) of the said rule. We are nob pre¬ 
pared to accept this contention also. 
.Under S.295, Succession Act (Act 39 of 
1925), the proceedings in a case in which 
there is contention should take the form 
of a regular suit according to the provi¬ 
sions of the Civil P. C. in which 
the petitioner for probate or letters of 
administration, as the case may be, shall 
be the plaintiff and the person who has 
appeared to oppose the grant shall be 
the defe ndant. _ The nractio* i<a that! 

. (U U901J 2S Bom. G4l=lS Bom. JL. 4t. y«J6 ' 
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full feo is allowed in such cases. We 
may refer here to the order dated 17th 
June 1920 passed by a Bench of the late 
Court of Judicial Commissioner of 
Oudh in the case of Rani Inder Kuer 
v. The Estate of Runwar Girdhari Singh 
deceased (2). We see no sufficient reason 
to depart from the practice which has 
all along prevailed in this province. 

The result is that the appeal fails on 
all the points and must be dismissed. 
We dismiss the appeal with costs. 

r.m./r.K. Appeal dismissed . 

{2T Misc. Appln. No. 666 of 1919~ 
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Full Bench 

Wazir Hasan, Ag. C.J., Misra and 

Pullan JJ. 

(Rai) Gaya Prosad —Defendant — Ap¬ 
pellant. 

v. 

S. Faiyaz Hussain — Plaintiff Res¬ 
pondent. 

Second Appeal No, 280, of 1928 Deci¬ 
ded on 5th February 1929 against de¬ 
cree of Sub-Judge, Rae Bareli, D/- 17th 
May 1928. 

(a) Oudh Laws Act (18 of 1876), S, 10— 
Vendee not cosharer at date of sale—He 
cannot defeat pre-emption suit by acquiring 
positien of cosharer during pendency of suit 
provided such possession is not acquired 
from person entitled to notice under S. 10 

A vendee, who at the date of the sale was 
not a cosharer, cannot defeat the suit brought 
by a pre-emptor by acquiring the possession of 
a cosharcr during the pendency .of the suit, 
provided he has not acquired such a position 
from a person who was entitled to a notice 
under S. 10 and had not received it and whose 
right of pre-emption was not extinguished by 
any rule of law on the date of the acquisition 
by the vendees. [P 276, Cl,2] 

(b) Oudh Laws Act (18 of 1876)—Inter¬ 
pretation—Act is not to be construed in the 
light of Mahomedan law as regards pre¬ 
emption or in the light of assumed intention 
of the legislature. 

Rer T Vazir Hasan, Ag»C»J% When the terms 
of a statute are clear it is contrary to principles 
of interpretation to first conceive the intention 
of the legislature in enaoting a statuto and then 
to construe it in accordance with that inten¬ 
tion: Leader v. Duffy, (1888) 13 A. C. 294 and 
Dank of England v. Vgaliano Drothers, (1891) 
! A. C. 107 Del. on. [P 275, O 1] 

' The provisions of Oudh Rent Act, therefore, 
cannot be construed in the light of the rules 
of the Mabomedan law in the matter of pre¬ 
emption whioh might have been in force pre¬ 
vious to the passing of the Act or in the light 
of an assumed intention of the legislature. 

[P276 C 1] 


(c) Oudh Laws Act (18 of 1876), Ss. 6 and 
9—Right and liability of pre-emption pass 
with property and can be enforced by or 
against the last vendee. 


Per Wazir Hasan Ag, C. J .—When property 
which carries with it the right of pre-emption 
passes from one person to another the right also 
passes with it and the new holder of the proper¬ 
ty acquires the status of a cosharer which his 
predecessor had possessed. Similarly when the 
property which bears the burden of pre-emp¬ 
tion is transferred by any of the various modes 
of acquisition of the property known to law, 
ift purchase, devise or inheritance, the burdent 
is also transferred with it. The last vendee in 
a chain of successive vendees of a property 
which bears the burden of pre-emption is, 
therefore, as liable to deliver the property to 
the legitimate pre-emptor as is the first vendee. 

[P275 0 2] 

(d) Oudh Laws Act (18 of 1876), S. 10— 
Only persons entitled .to proper notice on 
date of proposal to tell are entitled to pre¬ 


empt. 

Per WazirHassan, Ag . C % J. — Only such per- 
ons are -entitled to acquire* or retain the pro¬ 
perty, which is the subject matter for a claim 
or pre-emption, who are entitled to the proper 
lotice prescribed by S. 10 on the date of the 
proposal to sell must have received such a 
lotice. Such persons, however, include their 
epresentatives-in-interest. [276 C 1] 

e) Oudh Laws Act (18 of 1876), S. 10 — 
'Legitimate pre-emptor'* explained. 

Per Wazir Hasan Ag.C.J .— A pre-emptor who 
hows that the person from whom the title 
o the property, which carries with it the right 
f pre-emption, has devolved on him was not 
iven the notice required by S. 10 then such 
ierson must be held to be a legitimate pre-emp- 
or and is entitled to acquire the subject matter 
>f the 6ame. [P 276 0 1] 

Ravi Bh arose Lai and Raj 'Narahi 
Shukla — for Appellants. 

Ralb-i-Abbas —for Respondeut. 

Wazir Hasan, Ag. C. J.— The deci- 

ions bearing on the question with whic 
ve are at present concerned, of the a ® 

3ourt of the Judicial Commissioner ot 
)udh are mentioned and considers in 
udgment of my learned brother, Pullan. 
f. One of such decisions is SadtqHus- 
lin Khan ' v. Muhammad Karim UJ- * 
vas a party to that decision. It a PP® ‘ 
;o me that the view expressed in that 
udgment as to the nature of the right 
»f pre-emption is the view which m my 
>pinion gives a stable basis cr 
mswer to the question raised in 
erenoe. I shall freely use the r 0a f° n, ?« 

md the expressions employed in t 

bforementioned judgment. _ 

In my opinion the question must pri¬ 
marily be answered with reference to 

terms of the statnte (Oudh Laws Act. 
Oh. 2 of Act deals with the 
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imafcter of pre-emption. We have there¬ 
fore tc interpret the provisions of that 
chapter and I think that we are entitled 
Co do no more. When the terms of a 
statute are dear, it is contrary to princi¬ 
ples of interpretation to first conceive 
the intention of the legislature in enac¬ 
ting a statute and then to construe it in 
accordance with that intention. In the 
case of Leacles v. Duffcyi 2), Lord Hals- 
bury said: 

“Whatever the instrunaenfc, it must receive 
a construction according to the plain meaning 
of the words and sentence therein contained 

. . . and it is arguing in a vicious circle 

to bring by assuming an intention of the in¬ 
strument itself, and having made that fallaci¬ 
ous assumption, to bend the language in 
favour of the assumption so made.” 

The observations of Lord Ilerschell in 
the case of Bank of England v. Vagliano 
Brothers (3), are so apposite to the pre¬ 
sent case that I cannot help quoting them: 

“I think the proper course is in the tirst in¬ 
stance to examine the language of the statute 
and to ask what is its natural meaning, unin- 
fuenced by any considerations derived from 
■^tho previous state of the law and not to start 
with inquiring how the law previously stood, 
and then, assuming that it was probibly in¬ 
tended to leave it unaltered, to see if the words 
of the enactment will b.*ar an interpretation 
nn conformity with this view. If a statute, 
intended to embody in a code a particular 
He ranch of the law, is to be treated in this 
fashion, it appears to me that its utility will 
<be almost eutirely destroyed, and the very 
cbject with which it was enacted will be frust¬ 
rated. The purpose of such a statute surely 
*vas that on any point specifically dealt with 
•by it, the law should be ascertained by inter¬ 
preting the language used instead as before, 
•by roaming over a vast number of authorities’ 
•in order to discover what the law was . . '* 


Having regard to the above principle 
I am unable to construe the provisions o 
the enactment in the light of the rules o 
the Mahomedan Law in the matter o 
pre-emption which might have been ii 
force previous to the passing of the Ac 
or in the light of an assumed intentioi 
of the legislature. In interpreting fch 

A r ct r, 187fi 8 f Cha ?- 2> ° udh Law 

Act, 1876, therefore, I propose to disre 
,gurd altogether the so-called fundamer 
tal principle of law of pre-emptio, 
that is, the exclusion of strangers froi 
■the proprietary - community of the vi 
Jage. If I were free to speculate 
would venture to say that the intei 
-tion of the legislature in enacting 

(2) C18P8] 18 A.O. 294=581,. J.P. O. 13= 

Ii# T# 

4S) [1801] A. C. 107=60 L.JQB 145=55 J 
676=39 W. E 657=6Ij T 353 9 


afore-mentioned .provisions was to do 
away with the then ne-bulous state of 
law by prescribing definite, certain and 
and clear rules in a codified form. 

According to my judgment tfie provi¬ 
sions of Chap. 2, Oudh Laws Act, 1870, 
are quite clear. Ss. 6 and 9, when 
read together, give a definition of the 
right of pre-emption in both its aspects 
that is, in relation to persons and also to 
property. The first element of this de¬ 
finition is that the right of pre-emption 
is possessed only by such person? as have 
an interest, proprietary, or under ^propri¬ 
etary in land. This element may be called 
the subjoc-tive element. The subject 
matter is again an interest in immoveble 
pioperty, proprietary, under-proprietary 
or other transferable right affecting the 
lands of the village. This may be describ¬ 
ed as the objective element. Clearly both 
elements are incidents of the ownership 
of land. In the former case it is the 
right and in the latter case it is the cor¬ 
responding obligation or burden. Apart 
from these incidents of the ownership 
of land there can be no claim for pre¬ 
emption. Therefore on general principle 
the right and the burden will run with 
the land respectively. Another general 
principle is that an assignee, a legatee 
or an heir takes property with all its in¬ 
cidents, that is rights appertaining there¬ 
to and the obligations resting on it. It 
would seem to follow that when pro¬ 
perty, which carries with it the right of 
pie-emption, passes from one person to 
another the right also passes with it and 
the new holder of the property acquires 
tho status of a cosharer which his pre¬ 
decessor had possessed. Similarly when 
the property which bears the burden of 
pre-emption is transferred by any of the 
various modes of the acquisition of pro¬ 
perty known to law, gift, purchase,devise 
or inheritance, the burden is also trans¬ 
ferred with it. This being so, it becomes 
unquestionably true that the last vendee 
in a chain of successive vendees of a 
property, which bears the burden of pre¬ 
emption, is as liable to deliver the pro¬ 
perty to a legitimate -pre-emptor as is 
tho first vendee. I have used the word 
legitimate purposely because its' 

meaning m this connection will give the 

precise point at which.the line is to be 
drawn. uo 

Section 13, Oudh Laws Act, 1876 
shows that the condition precedent fol. 

• % T : • 4 * 
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the enforcement of the right of pre¬ 
emption is the absence of a valid and 
proper notice to the claimant as re¬ 
quired by S. 10. It follows that a 
person who has received due notice 
but has made default or a person who 
is not entitled to the notice is not 
entitled to exercise the right of pre¬ 
emption. This brings me to the consi¬ 
deration of the provisions of S. 10. 
According to that section a person is 
required to give notice when he; 

“proposes to sell any property ... in 
respect of which any persons have a right of 
pre-emption” 

and the notice shall be given “to the 
persons concerned.’* S. 10, therefore, 
prescribes the time at which notice is to 
be given and the person by whom .it is 
to be given as also the persons to whom 
it is to begiven. The time is the time 
of the proposal to sell, the persons to 
whom the notice is to be given are the 
persons enumerated in S. 9 and desig¬ 
nated as cosharers and the person, 
who is lain under the obligation to issue 
the notice, is the person who proposes 
to sell. I therefore hold that only such 
persons are entitled to acquire or retain 
the property, which is the subject 
matter of a claim for pre-emption, 
who are entitled to the proper notice 
prescribed by S. 10 on the date of the 
proposal to sell but have not received 
‘such a notice. On the reasoning given 
in the preceding paragraph of this 
judgment such persons will also include 
representatives-in-interest. If a plain¬ 
tiff pre*emptor therefore shows that the 
person from whom the title to the pro¬ 
perty which carries with it the right of 
pre-emption has devolved on him was 
not given the notice required by S. 10 
(I am of opinion that) such a plaintiff 
must be held to be a legitimate pre- 
emptor and i6 entitled to acquire the 
subject matter of the sale and in similar 
circumstances a vendee is entitled to 
retain the property brought by him or 
if of equal status each is entitled to ask 
for the drawing of lots. 

My answer to the question, therefore, 
r |is that a vendee who at the date of the 
sale was not a cosharer cannot defeat 
(the suit brought by a pre-emptor by 
(acquiring the position of a cosharer 
(during the pendency of the suit provided 
.Mhe has not acquired such a position from 
]a person who was entitled to a notice 


under S. 10, Oudh Laws Act, 1876, and 
had not received it and whose right ofi 
pre-emption was not extinguished by 
any rule of law on the date of the 
acquisition by the vendee. 

Pullan, J .—The law of pre-emption 
in Oudh rests upon statute, and pre¬ 
emption as defined in Chap. 2, Oudh 
Laws Act, is a right ot certain persons to 
acquire in certain cases immovable pro¬ 
perty in preference to all other persons 
In practice the law gives to all co¬ 
sharers in a village a right to purchase 
any land that may be sold in the village 
in a certain order Thus the cosharer 
in the subdivision, if any, has the first 
right; the cosharer in the whole mahal 
has the second right and any member 
of the village community has the third' 
right. Those whose title is equal may 
decide the matter by lot. In order that 
the members of the village community 
may exercise their right the intending 
vendor must give them notice of the sale- 
proposed, and the person who is the best - 
entitled under the law to make the pur¬ 
chase may enforce his right by suit., 
while any person whose right is equal 
to that of the prospective vendee may 
obtain an adjudication by lot. 

It will he observed that nothing is 
said in the Oudh Laws Act about sfcran-* 
gers and the very fact that pre-emption 
is allowed in the case of a sale which 
has been made to a cosharer negatives- 
the idea that the basic principle of pre¬ 
emption is the exclusion of strangeis 

from the village community. 

The Allahabad High Court not having, 
to administer any statute of P™*8“P- 
tion until very recently, has adopted th 
view that pre-emption is designed to 
keep out the stranger and has developed 
this view in a number o( rulings v. Inch 
have been accepted by many of the- s 

Judges of the late Judicial Commis¬ 
sioner's Court as applicable to Oudh. 
Taking their stand on this principle the 
Allahabad Judges have allowed them¬ 
selves to consider not so much the n 0 b 
of the pre-emptor and the vendee at the 
time of the sale as at the time when the 
case was being tried. In their desire to- 
exclude a stranger tbev have held that 
a man, who was a cosharer at the time- 
of the sale, but subsequently lost that 
position, becomes himself a stranger and 
Is therefore not able to maintain a claim, 
for pre-emption, even though he may. 
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have established it in the Court of first 
instance and obtained a decree. They 
have also held that if the vendee has 
^ceased to be a stranger during the suit 
and has acquired some other title which, 
had he possessed it at the time of the 
-sale, would have enabled him to contest 


-successfully a elaim for pre-emption, he 
may still make good that claim at any 
"time in the course of the suit, at least 
up to the date of the decree of the first 
Court. These rulings commence with 
a decision of Strachey, C J., reported in 
Ram Gopal v. Piari Lai (-1). That case 
dealt with a plaintiff who during the 
course of the proceedings lost the posi¬ 
tion which he held at the time of the 
sale and the learned Chief Justice, find¬ 
ing that there was no general principle 
of law which compelled him to look 
exclusively to the state of things that 
existed at the date of the institution of 
i»he suit, held that the plaintiff was not 
entitled to succeed if at the date of the 
•decree he was not entitled to pre-emp¬ 
tion under the terms of .the wajibularz 
upon which the suit was based. It will 
be observed that the learned Chief 
Justice regarded the plaintiff’s rights as 
being what they were at the time of the 
institution of the suit, and so, if I may 
.say so, inserted the thin end of the 
wedge which has enabled subsequent 
Judges to make a wide breach in the 
rights of the pre-emptor. This judgment 
was carried to its logical conclusion by 
a Bench of the Allahabad High Court in 
Bikari Lai v. Mohan Singh (5), in which 
it was held that the acquisition by the 
vendee of a share in the village by gift 
ffuring the pendency of the suit entitled 
him to resist successfully the claim of 

pre-emption. In the words of their 
Lordships; 


i us immiterial whjthor ;t is thi 

T a !. Q \ ^ os ‘^ ,on fchat hn.9 been changed or 
that of the vendee. The result in either case 
is jbat on the date of the decree tho plaintiff 
was no longer in a position to sav to tho "Court 

I am a parson who is entitled to pre-empt as 

3gun8t tho vendee.** 


The case which was decided in that 
ruling of tho Allahabad High Court is 
^similar to the case which is now before 
this Bench, and wo have been asked to 
hold that the law as laid down in that 
ruling is good law and applicable to 

f 18 "l 21 All. 44l=(1393| A.W.N. 163.- 
(5 > 42 All. 263=55 i.C. 71 = 13 AX.J. 


Oudh. The Oudh Court, that is to say 
the Court of tho Judicial Commissioner, 
has followed two linos of reasoning: one 
of them is based strictly on the views 
of the Allahabad High Court and the 
other claims that the ruling of that 
Court should not be applied to Oudh. 
In Tahaivar Khan v. Mad ho Ham (6), 
they deliberately followed the Allahabad 
High Court holdi ng that the broad 
principle that the plaintiff in a pre-emp¬ 
tion suit must be able to show a title 
which is valid and subsisting at the 
time when he brings his suit into Court, 
was entirely applicable to suits under 
the Oudh Laws Act, and that the corrol- 
lary that the purchaser may use a title 
acquired by him subsequently to the 
origin of the cause of action as a defence 
against a pre-emption suit instituted 
after the acquisition of the said title 
was equally applicable. The same lear¬ 
ned Judge, Mr. Piggott (now Sir Theo¬ 
dore Piggott) pursuing the same line of 
argument held in the case of SUeo Cha - 
ran Singh v. Bhikhai (7), that a re¬ 
transfer by the vendee to his vendor 
before tho institution of the suit was 
sufficient to defeat the claim for pre¬ 
emption. This latter judgment was 
overruled in the decision of a Bench 
which was reported in the footnote in 
the case of Manna Singh v. Biliari 
Singh (8), in the judgment of which at 
p. 189 the Judicial Commissioner said 
that they were unable to agree with 
Mr. Piggott that any general principles 
laid down by the Allahabad High Court 
regarding the law of pre-emution which 
obtains in the province of Agra can be 
applied so as to affect the scope of the 
statute which regulates the law of pre¬ 
emption in Oudh; and whatever the ob¬ 
ject of tho law of pre-emption generally 
may bo conceived to be we have to take 
the language of the statute as we find 
it and to give full effect to it. 


In the judgment of the case to which 
this Bench decision was appended 
Stuart, A J. C., (now Sir Louis Stuart, C. 
J.), held that a right of pre-emption after 
it has once accrued cannot be defeated 
by anything that happens afterwards. 
It cannot be said that this view was ac- 


(6) [19C81 11 O.C. 200. 

(7) [1911] 14 O.C. 156= 
(S» [1916] 19 O.C. 183 = 

72C. 


11 I.C. 332. 

37 I.C. 1S1 =3 OX, 
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cepted by other members of the Court 
at the same time for in a ruling reported 
in Eat an v. Iiavi Neicaz (9), Mr. Kan- 
haiva Lai, A. J. C.. went the whole dis¬ 
tance with the Allahabad High Court 
and found that no man can be allowed 
a decree for pre-emption in preference 
to another who has a superior right on 
the basis of a title acquired after the 
right to sue accrued. In Sitla Bakhsh 
Singh v. Jagdcit (10), the same learned 
Judge refused to follow his previous 
finding to its logical conclusion, and held 
that the vendee could not be allowed to 
use a transfer effected subsequent to the 
filiug of the suit as a shield and thus 
defeat his claim. In my opinion this 
vie\\ ^ is illogical. Once the relative 
position of the parties subsequent to the 
.execution of the sale deed is considered 
bj the Courts to be the basis on which 
their decision is founded it is impossible 
to say that the vendee can set.up a 
light acquired after the sale and before 
the suit and deny him the right to set 
up a light acquired at any time until 
the final decision. The Courts no doubt 
have hesitated to give effect to this 
conclusion because it might result in a 
see-saw of rights. The plaintiff might 
lose his right by sale of the share which 
had given him the right of pre¬ 
emption, or the vendee might acquire 
by sale or gift a share which made his 
right stronger than that of tho plaintiff. 
The plaintiff might again acquire a 

better right by another gift and so ad 
infinitum. 

In my opinion the judgment in Mana 
Singh v. Behari Singh (8), and the Bench 
ruling which it reproduced showed the 

a> to the proper decision of this ques¬ 
tion, and this view was repeated by a 
Bench of the Judicial Commissioner’s 
Court in Lai Raghoindra Pratap Sahai 
v. Abu Jafar (11), and tho ruling in 
Mana Singh v. Behari Singh (8), has 
been recently re-affirmed in this Court 
by a Bench in Durga Prasad Singh v. 
Bishunath BaJcsh Singh (12). In a case 

p s _ v an v. Mohammad 

Rarim (1), another Bench of the Judi- 

cial Commissioner^ Court dealt with the 

<°) £191GJ 19 O.C. 110=33 I.C. 793=3 O.L.J. 

(10) t!9l*7] 10 O.c. 193=41 I.C. 901=1 O.ti.J.'.' 

• • 4o3 % 

Hll) CIS 91 22 OC. 153=54 I.C. 371=6 O.L.J, 

f 12) A.I.R. It 27 Oudh 359. 


whole question of pre-emption under 
the Oudh Laws Act and refused to fol¬ 
low the principles laid down by the 
Allahabad High Court. The question 
before that Bench was not the same as 
that before us now, but I notice that 
the conclusion which was drawn by the 
Judicial Commissioners was that the 
right of pre-emption is an incident to 
the ownership of one land and a burden 
on ownership of another land. Thie 
view emphasises the fact that the right 
of pre-emption accrues only in virtue of 
the possession of certain other land at 
the time of the sale, and I am unable to* 
see how an acquisition of another pro¬ 
perty after the sale gives to the vender 
any right as against the property in suit. 
Nor can such an acquisition destroy the- 
obligation laid by law on the property 
in suit and make it not subject to tho- 
plaintiff’s exercise of his right of pre¬ 
emption. In my opinion the Oudh Law 
considers only the rights which existed 
at the time of the sale. A vendee, who 
is not a cosharer at the time of tho 
sale, cannot resist the claim of one who 
was, because he becomes a cosharer 
afterwards. I would dismiss altogether 
from consideration the theory that once 
the vendee ceases to be a stranger he 
lias a good right to maintain a purchase 
made by him while he was still a stran¬ 
ger against the claim of a pre-emptor* 
As I have pointed out above, it is im¬ 
material whether the vendee is a stran¬ 
ger or not for the purposes of the Oudh 
Laws Act. 

Tho only question is whether tho 
plaintiff is a person who has under 
that Act a right to buy the pro¬ 
perty as good as or better than the right 
of the vendee. Apart from those rul¬ 
ings of the Judicial Commissioner’s 
Court which go to support this view I 
am fortified by a Full Bench decision of 
the Chief Court of the Punjab: Dhanncb 
Singh v. Gur BaJcsh Singh (13). It is 
conceded that in the Punjab there is a 
law of pre-emption almost identical 
with that in Oudh, and the judgments 
in that case show that there is no differ¬ 
ence in principle between tho laws o 
the two provinces. In that case oui 
out of five Judges hold that^ a ven ee 
could not defeat tho plaintifl 3 claim by 
becoming a proprietor in V1 a ° Q 


(■1909] 91 P.R. 1909=148 PAi* R * 1909 * 
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whether by gift or otherwise after the 
date of the institution of the suit 
and the judgment of Shah Din, J., 
considers those judgments of the 
Allahabad High Court to which I 
have already referred and definitely 
comes to the conclusion that a vendee 
by meane of a gif^ could under no cir¬ 
cumstances have a retrospective right 
of purchase in respect of any sale of 

laud which took place prior to the date 
of the gift. 

It may be considered too late at this 
stage to permit a plaintiff to claim pre¬ 
emption in a suit when he has already 
lo>t his position as a cosharer, because 
this view has been consistently hold for 
a long period of years and on the prin¬ 
ciple of stare decisis it is inadvisable 
now to absolve the plaintiff from the 
necessity of proving at least that at the 
time of bringing the suit lie is one of 
those persons entitled under the Oudh 
Laws Act to do so. Further than this I 
would not go. I consider that the Court 
has then got to decide the case as it is 
presented, and that tho plaintiff, who 
was a cosharer entitled to pre-empt the 
property at the time of the purchase by 
one who was not a cosharer, and main¬ 
tains that position at the time of the 
suit, cannot be defeated by the acquisi¬ 
tion on the part of the vendee of an 
equal or superior right of purchase ac¬ 
quired after the sale. Such a right may 
affect subsequent sales but it cannot 
havo a retrospective effect in respect of 

a sale which has already been com- 
plefced. 

I would, therefore, reply to the ques- 

tion which has been referred to this 
-tiench in the negative. 

th^ 8 *:f^ J ~ Th0 ff uesfci °n referred to 
the Full Bench is as follows : 

was nni“,x ven t co> who at ‘be date of tho sale 

r P trtLoTh a acquit f rtho tho by , a pr °- 

nharor durinlthe^S^ fhosuTt ?•'. * ° 0 ' 

The faots which gave rise to this re- 
ference aro as follows ; 

A certain share in village Chak Mum- 
hiyan. District Rae Bareli, was pur¬ 
chased by the defendant-appollant by a 
sale deed, dated 26th October 1926 The 

share in suit was situate in Patti Ghu- 

am Husain in which the vendor Mehdi 
Hasan and the plainsitf-respondent Fai¬ 
yaz Husain were cosharers. Tho defen¬ 
dant-appellant was nob however, a oo 
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sharer in that patti, but only a cosharer 
in the village. The plaintiff-respondent 
therefore, instituted a suit for pre-emp¬ 
tion in respect of the share sold. The 
suit was instituted on 18th October 
1927. After the institution of the suit 
the defendant acquired a share by gift 
in the patti in which the land in suit 
lies and on its strength has claimed pre¬ 
ferential right. It has been held by both 
the Courts below that the acquisition of 
the said share by the defendant-appel¬ 
lant subsequent to the institution of the 
suit, would not give him any preferential 
light and taking this view they have 
decreed the plaintiff s claim. 

The main point involved in the refer¬ 
ence is, whether the acquisition made 
b\ the vendee after the institution of 
the suit for pre-emption can bo set up 
as a defence to that suit. In order to 
arrive at a correct answer to the refer¬ 
ence we must turn to the provisions re¬ 
lating to pre-emption embodied in Chap. 

Oudh Laws Act 16 of 1876. This 
chapter deals with pre-emption and con¬ 
sists of ten sections commencing with S. 

6 and ending with S. 15. 

Section 6 defines the right of pre¬ 
emption as a right of certain persons 
mentioned in S. 9 to acquire specified 

immovable property in preference to all 
other persons. 

Section 7 enacts that there shall be a 

presumption as to the existence of the 

right of pre-emption in all village com¬ 
munities. 

Section 8 lays down that no such pre¬ 
sumption will exist in the case of a town 
or a city but the right may be shown to 
exist therein and to be exercised by a 

particular class of persons by virtue of a 
local custom. 

. Section 9 defines in what order the 
right of pre-emption is to be claimed. It 
will be exerciseable first by the cosharers 
of the tenure in which the property is 
comprised in order of their relationship 
to the vendor, and then by the cosharers 
of the mahal in the same order and 
lastly to any member of the village com¬ 
munity. It further provides that where 
two or more persons are equally entitled 
to such right the person to exercise the 
same shall be determined by lot. 

nnfc^'f 011 M° provides { or the issue Of 

exe pei , son9 > who “re entitled te 

case ofV 7- gh 5 ° f P re ' em Ption in the 
case of a particular sale. The notice is 


280 3udh Gaya Prosad v. Faiyaz Hussain (FB) (Misra, J.) 1930 

to be given through the Court within the property at the time of the sale, he 
the local limits of whose jurisdiction has no groupd to complain and would 
the property or any part thereof is situ- not be entitled to exercise the right of 
ate, and shall be deemed sufficiently pre-emption. If he acquires any right 
given if it be stuck on the chaupal or after the sale that would nob throw upon 
other public place of the village in the vendor a responsibility of giving 
which the property is situate. him notice to which he was not entitled 

Section II lays down that any person at the time of the sale. Similarly if a 
having a light of pre-emption in respect vendee is not entitled to purchase the 
of any property proposed to be sold property in preference to the pre-emp- 
shall lose such right if within three tor, he must be liable to the right of 
months of the date of the said notice he pre-emption being exercised against him, 
does not pay or tender the price afore- and he cannot escape 'that liability by 
said to the person proposing to sell. acquiring any property after the sale. 

Section 12 lays down that the right It would, therefore, be quite logical to 
of pre-emption can also be exercised in hold that nothing should affect the right 
the case of the foreclosure of a morb- of the plaintiff or of the defendant if it 
gage. has happened after the sale. 

Section 13 lays down that a person It has. however, been consistently 
entitled to a right of pre-emption may held in the province of Oudh that al- 
bring a su t to enforce such right on any though it is incumbent for a pre-emptor 
of the following grounds : to show* that he ha! a preferential right 

(a) That no due notice was given as to purchase at the date of the sale, yet, 

required by S. 10 ; if events have subsequently happened, 

(b) That tender as required by S. 11 which deprive him of this preferential 

was made and refused; . right, he would nob be entitled to a de- 

(c) That in the case of a sale the price cree. This may happen in various ways, 

stated in the notice was not fixed in.good for instance, he may sell the property on 

faith. the basis of the ownership of which ho 

It further provides that if the Court was entitled to pre-empt or by virtue ol 
comes to the conclusion that the price v a subsequent partition, his share might 
was not fixed in good faith, it shall fix be thrown in a patti or mahal other 

such price as appears to it to be the fair than that in which the share sold is 

market value of the property sold. situate. 

Section 11 lays down that if the Court Similarly if the defendant lias acquired 
grants a decree to the plaintiff it shall property after the sale, which has des- 
specify a day on or before which the troyed the right of pre-emption oxer- 
purchase money has to he deposited. cisable by the pre-emptor hut before the 

The last section, namely S. 15, lays instioution of the suit, he would not be 
down that if such purcha so money is not entitled to bring the suit. The position 
paid into Court before it rises on the that has to be seen in each of these 
date fixed the decree shall become void cases is that a right which existed a 
and the plaintiff shall lose his right of the time of the sale must also continue 
pre-emption in respect of the property to exist at the tim9 when the suit oi 
sold. pre-emptioQ has haen brought. So far 

lb would appear from the analysis of the position has to be conceded. I am 
the law given abov6 that one of the main nob, however, prepared to allow any cn - 
grounds on which a suit can be brought cumstance3 which have happened a ei 
by a pre-emptor i 3 that no notice was the date of the institution of the sui o 
given to him. It is also clear that the affect the right of the plain bit! as 1 ex- 
notice is to be given to all the persons isted on the date of the suit. I fee 
concerned, by which it is meant all it would be taking the mitber3 °° 
those who would be entitled to purchase The Courts must look to the Q f 

the property in preference to the person the parties as they 9 tood at the ^ ^ 
to whom it was proposed to sell the said the suit and must ‘try to give ® into 
property. To my mind it is quite clear them Nothing should he a 
from these provisions that if a notice consideration which h \s happonoi 
has not been given to a person, who-was wards. The Allahabad High Oour • » 

not preferentially entitled to purchase however, taken the matter fui er 
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.Hooking into the position of the parties’ 

^‘ght up to the date of the decree fhey 

.have held that if circumstances have 

happened after the institution of the 

suit, which go to deprive the plaintiff of 

- the right of pre-emption, he should not 

be granted a decree. Similarly if the 

defendant has acquire! property, which 

has given him a preferential right to 

purchase though after the suit but before 

the decree, the right of the plaintiff 

should be considered to have been dos- 
fcroyed. 

Bub it appairs to ma that if the 
light of the plain bit) lor the purpose of 
giving him a decree has to be seen not 
only at the date of the suit, but also at 
the date of the decree, endless complica¬ 
tions will arise ; lor instance, if the posi¬ 
tion of the parties has to be seen on the 
date when the decree is passed by the 
ourj of tiist instance thei *3 is no reason 
why the position standing on the date’of 
the decree of the appellate Court or even 

• of the second appellate Court should not 
bc cons.derel. It is quite possible that 

the plaintiU-appellant miy have a pre¬ 
ferential ngh 5 to purchase the property 

on the date of the sale and may also 
havo a similar right on the date when 
-the suit is brought by him to enforce his 
ligh. to pre-empt and also at the date of 
; the decree, yet his right may be des- 
tiojed by the defendant’s acquiring pro¬ 
perty subsequoot to the suit or it may 
he even subsequent to the passing of the 

• ‘ U b '. S i t * voar : It appears to me 

,. 1 nou ld be unjust and improper to 

allow the pre-emption right to he thus 

destroyed by events over which the 
plaintiff had no control and they may 

•^ho!Ji een 6X , pi 'f Ssly br ought about at 

the instance of the defendant. I ai n not 

therefore inclined to follow the view 

-taken by the Allahabad High Court in 
the pre-emption cases in this re 3 l c t 
■ I th.nk the rule of law laid down by the 
ruU Bench of the Punjab Chief Court in 
Dhanna Sinpk v. Gar Bakksh Singh (13) 

V™ 6 L" a J Ult f< ?*’ l )r0ein ption the ven- 
lee should not be allowed to defeat the 

plaintiff s claim by becoming a prop-ia 

tor in the village by acquiring a profer- 

' 60 purcha30 “>e property 

aftor the date of the institution of the 

with >9 thfl Un ^ 1 a f m i Q entire agreement 
with the view of Shah Din, J. „ ro 

: «oably d Dut th ^ CaS K - The Ca9 ° ha * b00n 

-u ably put and exhaustively doalt by 
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him that 1 do not think it would servo 

any useful purpose to repeat his argu¬ 
ments. 

My answer, therefore, to the reference 
before us is in the negative. A vendee 
who at the date of the sales was not a 
cosharer should not be allowed to defeat 
the suit by a pre-omptor by acquiring 
the position of a cosharer during the 
pendency of the suit. 

By the Court. The reference is re¬ 
turned to the Bench concerned with the 

judgments delivered by the members of 
the Full Bench. 

R,Tv * Order accordingly . 

A. I. R. 1930 Oudh 231 
Full Bench 


Wazir Hasan C. J. Raza, and 

Srivastava, JJ. 

Bdijnath Prasad and another— Plain¬ 
tiff—Appellants. 

V. 

Gajadkar Balcsh and another— Dafen- 
dants Respondents. 

Second Rent Appeal No. 48 of 1929 
Decided on 20th March 1930, against 
decree of First Addl. Dist. Judge, Bara 

Banki, D/- 22nd July 1929. 

ia) Oudh Rent Act (22 of 1886l, S. 127— 

ce°e r ded Ct, ° n " nd . er S - J 27 per ‘ on ‘o h e pro - 
. . ed “8®inst must be in actual possession 

t institution of proceedings—His being in 

. P s 0 noV S *u 0 f n f— r porlion of the period in suit 
is not sufficient. 

A suit unJor S. 127 lies onlv aeiius f a 

respect ‘of P? SS9SSIOU °- f ‘he ^aud^n 

aspect of which the relief is claimed The 

p :tiou o r,r ° f s - i27 - Wever - »<>• .p T P £ 

cattou in a case of a person who during the 
portion of the period in suit has b-ea in 
actual possession, out who at the ti.ne'o^the 
institution of the suit is onlv in constructive 
possession ; A. I. II. 1025 oidh 117 Appr .? 

' Y N 21 Rel. on. fr> qqo p . 

fb) Oudh Rent Act. S. 127-S. 127 m’uit 
be strictly construed. 

The provision of 8. 127 are execution to the 

gonora] law and. therefore, thev should bo 
strictly construed. " \\> 033 q jj 

Bishambhar Nath for FI. D. Chandra 
—for Appellants. 

Zahar Ahmad —for Respondents. 

Order of Reference 

called * 3 Ammull 1 ^iratpur al T," 

Singh and Mohan 

purchase! by the^i Stiffs* °Tho piSn! 
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tiffs obtained possession over the mohal 
on 27th February 1S26. The defendants 
on the findings of fact retained certain 
plots without.the consent of the plain¬ 
tiffs. In the year 1928 the plaintiffs 
proceeded to sue the defendants under 
the provisions of S. 127, Act 22 of 
1886 for rent payable for land occupied 
without the consent of the landlord 
and for ejectment. The Courts below 
have dismissed the suit considering 
that the Rent Courts had no jurisdiction 
according to the decision of the late 
Misra J. in Badri Bishal Singh v. 
Bam Autar { l). The view taken by 

the learned Judge was that the rent 
Courts have only jurisdiction to take 
action under S. 127 against persons in 
actual possession and the section has no 
application to persons in constructive 
possession. The decision in question 
does not, however, fully cover the facts 
of the present case. The suit was 
brought for rent payable for land oc¬ 
cupied without the consent of the land¬ 
lord in respect of the years 1333, 1334, 
1335 and Khalif 1336 Fasli. The finding 
of fact is that during the years 1333, 
1334, and 1335 Fasli the defendants- 
respondents actually cultivated the land 
themselves. They were in t actul posses¬ 
sion and not in constructive possession. 
But in the year 1336 Fasli they sublet 
the plots tc subtenants and were in 
constructive possession and not in actual 
possession. Wo consider the case is of 
sufficient importance to justify a re¬ 
ference to a Full Bench under the pro¬ 
visions of S. 14, Oudh Courts Act, 1925 
and we desire the opinion of the Bench 
upon the following points : 

1. Does the Benoh accept the view 
of the late Misra J. in Badri Bishal 
Singh v. Bam Autar (l). If they do 
not accept that view of the law, what 
is their view ? 

2. If the * principle be accepted that 
the provisions of S. 127 only apply to 
the case of a person in actual possession 
and not in constructive possession, 
would those provisions have application 
in case of a person wbo during a portion 
of the period in suit has been in actual 
possession, but who at the time of the 
institution of the suit was only in 
constructive possession ? 

The reference will be made accord¬ 
ingly.___ 

(1) A. I. R. 1925 Oudh 417=29 O. O. 266. 


Opinion 

Wa zir Hasan, C. J., Raza and Sri- 
vastava JJ. —This is a reference to 
Full Bench by a Divisional Bench of * 
this Court for answer to two questions: 

1. Is the view laid down in Badri - 
Bishal Singh v. Bam Autar (1) decided, 
by the late Misra, J. correct ? 

2. If it i3 correct in principle, whe¬ 
ther it is applicable to the facts of this- 
case? We have not literally reproduced 
the questions referred to the Full Bench 
for decision but that is the substance* 
of those questions. 

The facts are as follows : 

The xffaintiffs-appellants purchased at- 
an auction sale a mahal in a village* 
called Amouli Kiratpur. This was done* 
in execution of a decree on the foot of 
a mortgage against the defendants. 
Formal possession of the property pur¬ 
chased was delivered to the plaintiffs- 
on 27th February 1926 and for the 
purposes of this suit it is agreed that 
the plaintiffs obtained possession of 
everything to which they were entitled 
except 7 plots of land, over which the- 
defendants retained possession in spite 
of delivery of possession to the plain¬ 
tiffs. The defendants not only retained 
possession of those plots of land on the- 
date of the delivery of possession but 
they continued the same possession up 
to the end of the year 1335 Fasli. In 
Kharif 1336 Fasli, however, they sublet 
it to a person who is now in actual 
possession of those lands but he is not 
a party to the litigation, out of \\ hich 

this reference arises. 

In this state of facts the suit out of 

which this matter arises has been laid 
by the plaintiffs-appellants under S. 127, 
Oudh Rent Act, 1886. for a decree for 
rent for the years 1333, 1334, 1335 and 
Kharif 1336 Fasli against the dofondants- 
respondents and also for the relief of 
ejectment. The Courts below have dis¬ 
missed the suit on the sole ground that 
the provisions of S. 127, Oudh Rent Act,, 
are inapplicable to this ca9e foi tho 
smple reason that on the date of the suit* 
the defendants were not in actual posses¬ 
sion of the lands for which the rent is 
claimed. The Courts below have fol¬ 
lowed the decision of the late Gokaran 
Nath Misra, J. already referred to and, 
as we have stated before, one o 
questions in the case is as to whether 
hat decision is sound in principle o 


1 
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not. We are of opinion that it is. 

Section 127, Oudh.Rent Act, 1886, is 
as follows: 

“(i) A porson taking or retaining possession 
of land without being entitled to such posses¬ 
sion ma y» option of the person entitled 

l ° e J ecfc bim as * trespasser, bo treated as a 
tenant, and shall thereupon be liable for the 
rent of that Jland payable in the previous 
year, at such rate as the Court may determine 
to be fair and equitable, but ho shall not in 

• ^ t lia vo any of the statutory 

privileges conferred by this Act. 

(-) ^Vlien a Court passes a decree for arrears 
of rent under sub*S. (1) read with Cl. (2), S. 
10s, it shall, on the application of the plaintiff, 
also pass a decree for the ejectment of the de¬ 
fendant from the land.” 

It is agreed and wo think rightly that 
a suit of the nature contemplated by the 
provisions of S. 127 would ordinarily lie 
in a civil Court in the form of a suit for 
ejectment against a trespasser and for 
mesne prolits. It follows that the pro- 
' isions of the aforementioned section 
ns exceptions to the general law and it 
further follows that they should be 
strictly construed. It seems to us that 
:a view contrary to that taken by Misra, 
)•, in the case mentioned above would 
lead to anamolous results. If the con¬ 
trary view were permitted it would fol¬ 
low that a suit under S. 127 would lie 
both against a person who is in actual 
possession fand there is no dispute as to 
that; and also against a person who is in 
constructive possession as is contended 
for by the plaintiffs-appellauts’ learned 
advocate in respect of the liability for 
mesne profits in respect of the lands of 
the plaintiffs in possession of the defen- 
ants constructively and in possession 
of the subtenant -actually. This result 
could not have been intonded by the le¬ 
gislature. As pointed out in the judgment 
of our late colleague Gokaran Nath Misra, 
J., tbe words employed by the legisla- 
llature in enacting S. 127 sufficiently 

uuXr^tha?^^ the infcention ^at a suit 
uudei that section would lie only against 

poison m actual possession of the 

lands in respect of which the relief may 

bo claimed. The words are: * “taking or 
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retaining possession” and "be treated 
as a tenant,” The words "taking pos¬ 
session m their litoral sense indicate 

. 1 J • • ^ ^ ^ ^ ag opposed to 

obtaining possoggion constructively. Si¬ 
milarly the words “retaining possession” 
connote a physical contact with the land 
and not symbolical. The words ''treated 
as a tenant again, according to our 


judgment, indicate a more clo.ser rela¬ 
tion of the person in possession with 
tho land than a symbolical connexion or 
the right to collect rent. 

The principle which underlies the de¬ 
cision of our late brother, Gokaran Nath 
Misra, J., has been accoptod by the 
Board of Revenue of these Provinces as 
correct in Mahadeo Singh v. P ii da i 
Singh (2) and we do not see any com¬ 
pelling reason to make us deviate from 
the view taken in that case. On the 
contrary as stated above, we find seve- 
lal i canons in favour of the same view. 

It was argued than there is no reason i 
even on the construction which wo have 
placed on the provisious of S. 127, Oudb 
Rent Act, 1886, to reject the plaintiffs' 
claim for rent for the years in which 
tho defendants were in actual possession 
of.the lands in question. Prima facie the • 

argument is attractive but we think it- 

is not sound. The phraseology of S. 127 

amply supports the view that the per¬ 
son in possession of land without being 
entitled to such possession is a trespas” 
ser in ossence. The object of S. 127 is • 
to provide for an alternative remedy in 
favour of the owner of the land to treat 
such a person in possession not as a • 
trespasser but as a tenant and sue him 
for rent accordingly instead of seeking 
relief in a civil Court for ejectment and 
damages. The provisions therefore call 
upon the owner of the land to make an 
election bet ween two rules of procedure 
and obv ious l y the owner signifies his 
election to proceed under S. 127 by in- 1 
stituting a suit in accordance with the 
provisions of that section. Therefore 
the date of the institution of the suit is 
the date of election and it must in tho 
very nature of things be state of facts 
on that date which should determine' 
the applicability or otherwise of the 
provisions of S. 127. If therefore the 
suit is laid as it is laid in the present 
case against a defendant who is not in'' 
actual possession on the date of the! 
election it seems to us clear that it would : 
logically follow that no relief can he 
given under that section. 

Accordingly our answer to the first 
question is that we accept tho view of 
law laid down in Badri Bishan Singh v 

Bam Autar ( 1 ) a.nd our answer to^ the- 

second question is in the negative 

-- Reference answered. 

< 2 ) [1920J 7 O. W. N. 21. 2 — 
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Full Bench 

Wazir Hasan, C. J., Raza and 
Srivasxava, JJ. 

Angaraj Bahadur Singh and another 
— Defendants — Appellants. 

v. 

Ramrup and others —Plaintiff and De¬ 
fendants—Respondents. 

Second Appeal No. 260 of 10*29, Deci¬ 
ded on 29 gIi April 1930, frocn decree of 
First Addl. Diss. Judge, Bara Banki, 
D/- 24th July 1929. 

^ Hindu Law — Alienation — Father— Suit 
<by mortgagee for possession on mortgage 
•executed by father—Sons questioning mort¬ 
gage on ground of legal necessity — Question 
can be agitated in suit. 

Where on a mortgage executed by a Hindu 
father, the mortgagee brings a suit for posses- 
■ :on the mortgaged property, imploading the 
so,iS of the mortgagor as defendants, if sons 
question the mortgage on the ground that it 
was neither justified by legal necessity nor 
•supported by any antecedent debts it is neces¬ 
sary to determine in such suit whether or not 
the mortgage is binding upon the sons: A. I. R. 
1917 P. C. 41 , Rcl. on . ; A. I. R. 192G Oudh 
317, E.cpl. [p 234 C 1, 2] 

All Zaheer and Ghulam Imam —for 
.Appellants. 

Rad ha Krishna —for Respondent 1. 

Wazir Hasan, C. J.— A Divisional 
Bench of this Court constituting of my 
learned brothers, Bishoshwar Nath, J., 
and Nanavutty, J., lias referred the fol¬ 
lowing question for decision by a Full 
Bench : 

In th j case of a mortgage executed by a 
Hindu father, the mortgagee brings a suit for 
possession of the mortgaged property and the 
sons of the mortgagor are impleaded as defen¬ 
dants. They question the mortgage on the 
ground that it was neither justified by legal 
necessity nor supported by any antecedent 
debt. Is it necessary or not to determine in 
such suit whether the mortgige is binding 
up d n the sons?” 

The lower appellate Court has deci¬ 
ded this question in the negative and 
the authority referred to for the view 
taken in a decision of a Bench of this 
Court in the case of Bhaxcani Din v. 
Satrohan Singh (l). In pursuance of 
the view thus taken the Court below 
has refrained from deciding the ques¬ 
tion of legal necessity or of antecedent 
debt raised by the sons of the mortga¬ 
gor and has given a decree for posses¬ 
sion to the representative of the mort- 
, Sagee on the terms of the mortgage. 

In the order of reference the learned 
Judges think that the lower appellate 

U) A. 1. H. 1020 udh 307. 


Court has not correctly interpreted the 
decision of this Court in Bhaxcani Din 
v. Satrohan Singh (I), but if it has, it 
seems to bo in conflict with a decision 

in the case of Ram Chavan v. Ahida 
Begam (2). 

I am of opinion that the decision in 
the case of Bhaxcani Din v. Satrohan 
Singh (l), does not afford sufficient sup¬ 
port for the view taken by the lower 
appellate Court. The main question 
argued in that case was as to whether 
the sons of the mortgagor should be 
given the relief of redemption of the 
mortgage on the basis of which the 
mortgagee had brought the suit for 
possession of the mortgaged property. 
The learned Judges held that it was 
neither necessary nor desirable that the 
sons should be given an opportunity of 
redeeming the mortgage in suit at that 
stage of the litigation and that the 
opportunity should be left open to them 
to be availed of whenever they thought 
fit after the mortgagee had been put in 
possession Ly the decree of the Court. 

It must be admitted that there are 
certain observations in that case which 
are liable to be misunderstood as to 
their full effect and it appears to me 
that they have been misunderstood in 
the present case. It does not appear 
from the report of the decision that the 
learned Judges were asked to decide the 
question as to whether the mortgage on 
which tho covenant for possession rented 
was void or not in its relation to tho 
sons of the .mortgager and if that ques¬ 
tion was not arguod I must hold that it 
was not decided also. 

According to my judgment the ques¬ 
tion referred for decision to the bull 
Bench must be answered iu tho affirma¬ 
tive, that is, it is necessary to deter¬ 
mine in such a case whether tho mort¬ 
gage is binding or not upon tho sons.; 
The answer which 1 propose to give is 
in ray opinion wholly covered by the 
decision of their Lordships of tho Judi¬ 
cial Committee in the case of Lack* .an 
Prasad v. Savnatn Singh (3). In that 

case a suit for tho relief of enforcement 
of a mortgage against the hypothecated 
property was instituted by tho mort¬ 
gagee. Sons and a grandson of some of 
tho mortgagors were impleaded as defen- 


(2) A. I. R. 1927 Oudh 177. 

(3) A. I. R. 1917 P.C. 41=39 All. 

1G3 (P.C.). 
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flanks. These defendants pleaded that 
there was no legal necessity and that 
the debt was not binding upon their 
joint family. Tne Court of first instance 
dismissed the suit on the ground that 
there was no proof of an antecedent 
def t or of necessity and therefore the 
moitgage was not binding upon the 
joint family property. The decision was 
affirmed by the High Court. When the 
matter went beforo their Lordships of 
the Judicial Committee Viscount Hal¬ 
dane, in delivering the judgment of the 

>oaid, quoted the well known obsorva- 

tion of Lord Watson in the case of 

M nu Ho Per ah ml v. Mchrban Sinnh (3) 
and said: 

. '' ow these are the principles which govorn 
tU,s and n11 other cases of the kind, and. 
according to these principles, there can be no 
o- u that tho presant mortgage is void." 

The result was that the decree ai- 
pealed from was affirmed. Now two 
observations fall to be made. If the 
plea of tho absonce of legal necessity or 
antecedent debt raised by tho sons of the 
mortgagor in tho present case is decided 
in their favour it must follow that the 
mortgage on which the relief is founded 
is void. If this is the effeot of the deter¬ 
mination of the plea arasied by the sons 
of the mortgager it is difficult to see how 

t. ie Court can refuse to adjudicate it. 

I.le second observation, which I desire 

to make is that if tho mortgage is void, 

as it may be no relief is available to the 

mortgagee on that mortgage. Tho relief 

for possession in this case is oxrresslv 

based on a covenant contained in the 

deeu of mortgage. That covenant mav 

fall lo bo decided is vaoid altogetlior and 

therefore no relief arising out of it could 
nave been granted. 

In the course of the arguments bofore , 

u. tne {earned advocate for the respond- 
onts tried to differentiate the decision of 
tnen Lordships of the Judicial Commit¬ 
tee quote aboved on the ground that the 
CA -.0 in which that decision was given 
was a case in which the relief for sale 
wa* prayed for. I am of opinion that 
tha„ fact does not differentiate it in prin¬ 
ciple from ths present caso. In both 
cases the reliof was founded on tho torms 
of the deed of mortgage. What is 
material is that it arises out of the con- 
ti-ict of mortgago and if that con- 

(<) 68G?P.^). C “ 1 ' 157=17 L A - m = 5 Sari 
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tract is void no relief either of sale 
or possession can validly be granted. 

_ 2 would also answer 
the question in the way in which it has 
been answered by the learned Chief 
Judge. I have to say something to ex¬ 
plain tie decision in the case of Dha - 
want Dm v Satrohan Sim/h (l) as I was. 
a party to that decision. It was never 
intended cr meant to lay down in that 
caso tho broad proposition that whore a. 
mortgage was executed by a Hindu 

father and the mortgagee brings a suit. 

for possession of the mortgaged property 
and the sons of the mortgagors are im-- 
pleadod as defendants, they (that is 
sons; cannot question the mortgage on 
he ground that it was 'neither justified 
by legal necessity nor supported by anv 
antecedent debt. In that case the mort 
gagor was permitted to take many pleas 

which ho should not have been allowed 

to take. He wanted that his sons and 
grandsons also should be made parties ! 
to the suit and he succeeded in his at¬ 
tempt. If his sons and grandsons had 

not been parties to the suit ho himself 

would not have been able to raise the . 

plea that the mortgage was invalid or 

void for want of legal necessity or an 
antecedent debt. 

t *, fc - ™ a , S J 101 ' 3 by the late Court of the ■ 
Judicial Commissioner of Oudh in tho 

T1- oi Mt. Jtajvanto v. Dmneshar (5) , 
that a Hindu representing a joint Hindu 
family consisting of himself and his sons • 
and giandsons can question tho validity 
of the mortgage executed by him on the 
giound that there was absence of le^il 
necessity for the debt or that there wa= 
no antecedent debt. This decision was 

however dissented from, by a Bench of- 
sr i, CoU r fc '.V\ ho caso of S,,k!l Lal v. 

Mvhari Lal (6). It was held in that case 
that tho plea of legal necessity for a 
mortgage debt incurred on the security 
of a ]omt Hindu family property, or for 
the interest stipulated therein, is avail¬ 
able only to such members of the joint 
family as wero not parties to the • 

mortgago deed and not to such mem¬ 
bers as wore thomselvos oxecutants of 
the same. It was therefore observed i„ 
the caso of Bhauam Din v. Satmhn 

aor 91 - 1 ( fh fc f afc Bhawanidin - tho mort«a! 
gor, in that case, should not havo bo«n 

permitted to take the pleal wldch he 


(•^) A. 1, K. iy ^5 Ouuh 440—n T> r. ~~ 
(C) A. I. R. 192C oJ b Uo! 
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bad been allowed to take. If he had not 

• been permitted to take the pleas in ques¬ 
tion, his sons and grandsons would not 
have been made parties to the suit and 

• then it would not have been .necessary 
for the Court to go into the questions of 

: antecedent debt and legal necessity. 
The main point which was argued be¬ 
fore us in that appeal was that the 
mortgagor and his sons should be per¬ 
mitted to redeem the mortgage in the 
•.suit for possession of the mortgaged 
property. It was held under these cir- 
% cumstances that a mortgagor should not. 

‘ If no suit for redemption has been 
brought, be given a decree for redemp¬ 
tion in a suit where he has been sued 

• for possession which he has wrongfully 
refused to give to the mortgagee under 
the terms of the mortgage. It is now 
well settled that a mortgage of the joint 
property of a Mitakshara family by its 
karta, unless legal necessity or antece- 

. dent debt is proved, is void and the 
transaction itself gives to the mortgagee 
no rights against the karta’s interest 
in the joint family property. If the 
mortgage is void for the reason that no 
legal necessity or antecedent debt is 
proved, it cannot be enforced against 
the sons or grandsons of the mortgagor 
in respect of the joint family property, 
The suit may be a suit for possession of 
the mortgaged property or for sale of 
that property. The rule must be the 
same in both cases. This being the case 
there i 3 no reason why the sons and 
grandsons of the mortgagor, who are 
made parties to a suit for sale or posses¬ 
sion of the mortgaged property under 
!the terms of the mortgage, should not be 
allowed to question the validity of the 
mortgage. If the mortgagee fails to 
‘prove legal necessity or antecedent debt, 
he cannotlbe allowed to enforce the mort¬ 
gage in question and his claim must 
(therefore be rejected. I am of opinion 
. therefore that it is necessary to deter¬ 
mine in the suit mentioned in the ordei 
• of reference whether or nob the mort¬ 
gage is binding upon the sons. 

I Srivastava, J. — The principle is 
firmly established that a Hindu father 
possesses only qualified powers of alie¬ 
nation in respect of ancestral property. 
It is therefore well settled that if a 
mortgagee from a Hindu father in res¬ 
pect of the ancestral property seeks to 
% enforce the mortgage against the sons, 


he must establish either that the mort¬ 
gage was justified by legal necessity or 
was supported by antecedent debt. The 
learned counsel for the respondents con¬ 
cedes that it is so in the case of a suit 
brought by a mortgagee for sale or fore¬ 
closure of a mortgage but he would dis¬ 
tinguish a case in which the mortgagee 
seeks merely to obtain possession of the 
mortgaged property. I fail to see any 
particular point of distinction in the 
two cases. A suit for possession by the 
mortgagee is as much a suit for the en¬ 
forcement of a mortgage as a suit brought 
by him for sale or foreclosure of the 
mortgaged property. I have, therefore, 
no doubt that both classes of suits must 
be governed by the same principles. 

The matter may be looked at from 
another view point. These is a series 
of cases decided by the late Court of 
the Judicial Commissioner and by this 
Court in which it has been held that 
where a mortgage of a joint ancestral 
property is etlected by a Hindu father 
not for legal necessity or for discharging 
an antecedent debt the mortgage is void 
from its inception. Shambkoo v. Dhan- 
eshar (2), is one of such cases decided 
by a Bench of this Court. This view 
is fully supported by the decision of 
their Lordships of the Judicial Com¬ 
mittee in the case of Laekman Prasad 
v. Sarnarn Singh (3). The learned coun¬ 
sel for the respondents has conceded and 
ho could not but do so, that if it is found 
that the mortgage in the present case 
was not justified by any legal necessity 
or was not supported by any antecedent 
debt it would not be binding upon the 
cons. I. therefore, fail to see how we • 
can shut out inquiry .into a matter so 
vital for the determination of the rights 
of the mortgagee as against the sons ol 
the mortgagor whether the claim by him 
be one to obtain possession of the mort¬ 
gaged property or to enforce the mort¬ 
gage by a decree for sale or foreclosure. 
For these reasons I agree that the answer 
to the question referred to us for opinion 
should be given in the affirmative. 

1 By the Court. —The question refer¬ 
red to the Full Bench is answered in 

the affirmative. 

v.S./R.K. Answered affirmatively # 
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v. 

Ghasi Ft am Plaintiff—Respondent. 

Second Appeal No. 276 of 1929, Deci- 
•dedon 18th February 1930, from decree 

Juclge> Hardoi, D/- 19th July 

1929. 

(a) Limitation Act, Art. 85 — ‘ Mutual” 
ransaction meaning explained, 

.Jfj? there must be transactions on 

’ Cr °j tme illd °Pen<lent obligations on 

■ create oM.-^f " 0t ^ly transactions which 
create obligations on the one side, those on the 

othor being merely complete or partial dis- 

.harges of such obligations. 34 Mad. 513, Foil.-, 

2. H, 1923 Bom. 82, Ref. f p 288 C li 

* l ’ ) Limitation Act, S. 20-Money paid on 
ipahd'for^nte( > ea\, C * nno * -id to have been 

onuTs’tt' S pa ‘ d ° n a G e neral account with- 

^n 

:m V 9 e & P 479. “ a5 such Vp 2 V 6 «: 

(c) Limitation Act, S. 19 - Acknowledg- 

ner7od ore Tr de before «*Pir»«ion of 

period prescribed for suit. 

of S a tQ CO ia a'? procodent to the application 

S. 19 19 that the acknowledgment should 

have been made betore the exoiration ‘ f f l ! 
• Pe (d) d C P o r n 8 ,r‘«ct d Act *§* 25 (3) Pr fP . 288 0 « 

The promise referred to in this clause i« 
promise which constitutes a novation of tho 
contract which can form the basis of a R it> 
independently of the original debt A 7 n 
1921 Pat. 29 and A. /. R. h/f 

E. P Misra-r-iot Appellants^ ^ ° 1] 

•Eefpontnf ‘' Skna ^ A * P - S -- for 

a nio‘! gment -~ This ' is fche defendants* 

■ appea 1 arming out of a suit for recovery 
-supplied by the plaintiff toth ° f ( i Cl f 0th 

■ sr jiff 2 - -ffssiJf szzz 

7 CQnfc - P®r mensem. The nlainfiff 
is the proprietor of a firm of wholesale 
•cloth dealers in Bilgram and the defei 

case was that dealings between the par- 

and Th 11 ? 16 K C t d ° n 5fch December 1923 
and that between this date and 4th 

•October 1924 he supplied the defendants 

dur n« lb fc - h W ?^ h Rs ' ^>989-9-8, that 

1925 h« b 18 /u rl0d a " d up t0 26th Juno 
•that a L h i ad b06n ‘ pa,d Rs - 3»958-8-6 and 
’ hat a bal »nce of Rs. 1,031 was due to 


them for the price of cloth besides in- 

terest. It was also alleged that interest 

at the rate of 1 per cent, per mensem had 

been agreed upon between the parties 

and that he was entitled to Rs. 559-10-3 

on account of interest at this rate. The 

defendants made an absolute denial of 

the alleged dealing between the parties 

and also pleaded that the suit was 
barred by limitation. 

Both the Courts below have found the 
alleged purchases by the defendants 

r°“ fcbe pla,nfclff fu,1 y established and 
, . “?® amount claimed is due to the 
plaintiff from the defendants. How¬ 
ever the first Court dismissed the suit 
on the ground that it was barred by 

limitation under Art. 52, Sch. 1 

• f AC x' i ° n ap P oal the learned 
District Judge while agreeing with the 

by al Ar°t Ur 52 tha r- ^ * Suit Was governed 
,;L A . f' 52, ^"m. Act, has held that 
limitation was saved under S. 20 

Dim. Act, by reason of certain pay¬ 
ment towards interest, and by S. 19 
Dim. Act, by reason of an acknowledg¬ 
ment contained in a letter, Ex. 4 dated 
loth January 1923. Ho has also held 
that this letter Ex. 4, constitutes a new 

W « a °A fb n A 6 u S ’ 25 ‘ C1 - 3. Contract 
Act,and that the plaintiff is also entitled 

to a decree on the basis of this contract 

independent of the original liability. 

The learned counsel for the defen¬ 
dants appellants has challenged the cor- 
lectness of the decision of the lower 
appellate Court as regards the applica- 

Cl°3 fY> SS ’ 2 i° \ 19, Lim ’ Acfc ’ of S - 25, 

C1.3, Coni act Act,to the facts of the case 

The learned counsel for the plaintiff 

mentnm, , While SUppoiti »6 the judg 
ment of the lower appellate Court on the 

tendrj S bh 30 f- n r 1 i?- ned ab ° Ve haS a,8 ° con- 
a *J d to ? hls ®ase is governed not by 

Ar ?‘ 52 t but b , y Art - 85 - Sch. I, Lim. 
Act. Under the circumstances it would 

be convenient to discuss first the oues- 

Hon A S f 0gard8 fch ® ar ticle of the Limita- 

85 r1i appl,Cabl f to case. Art. 

... Cb ‘ 1( Llm - Acfc > Provides for suits • 

current h accountr X e 0D the£ U h Ua \ 0pen a “ (1 

procal demands between the partiel! "»» roci - 

tbu’o.irthi" w'aY ‘a Wheth<,r in 

and current account involving 60 ’ ™ ufcual 

demands betweon the parties® K? 1 
common case of both ?!’ 18 the 

do.li»g 8 krtwesn them coiSad oY J.S 
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supply of cloth by the plaintiff on the 
one hand and the payment of cash for 
the price of the said cloth on the other. 
It is also admitted by the learned 
counsel for the plaintiff that as a matter 
of fact the amount of payments made by 
the defendants to the plaintiff did not 
at any time exceed the amount due to 
the plaintiff from the defendants. In 
other words the balance was always in 
favour of the plaintiff and never against 
him. It seems therefore to be clear 
that in this case it is impossible to say 
that there were any reciprocal demands 
between the parties. The olement of 
mutuality which is necessary for .the 
application of Art. 85 seems to be ab¬ 
solutely wanting in the present case in 
which there was only the supply of 
goods by one party and part-payment of 
the price of such gooJs from time to 
time by the other. As remarked by 
Ay ling, J. quoting Holloway, in Shivi 

Gouda v. Fernandes (1) : 

“To b© mutual there must b3 transactions ou 

each side creating independent obligations on 
.tlio other and not merely transactions which 
i or ._.jvt 0 obligations on the one side, those on the 
o-hor being merely complete or partial dis- 
ch^fgcs of such obligations. 

Reliance has beou placed upon the 
obsoravtion of their Ijordships of the 
Bombay High Court in So tappa J akappa 
v. Annappa Basappa (2) to the effect 

that : 

“it is sufficient if the dealings.; • 

ar* such that the balance might have been in 
favour of oither party, it i* not essential that 
tha balance should in fact have been in favour 
of the defendant at some stage.*' 

It would he enough to say that the 
nature of the dealings in the present 
c\se were not such that the balance at 
any time could have been in favour of 
either party. The payments were al¬ 
ways mere part-payments of the price 
of goods already supplied. In view of 
the nature of the dealings between the 
parties, it could never bo expected that 
the payments made by the defendants 
w ould at any time exceed their liability 
to the plaintiff. Wo are therefore in 
agreement with the two Courts below 
that Art. 85 has no application to the 
case. The case clearly falls within the 
terms of Art. 52, Him. Act, which provi¬ 
des for suits for the price of goods sold 
And delivered when no fixed period of 
credit is agreed upon. 

~ U) 


fiUll) St Mad. 513 21 M. L. J. 891 9 

I. O. 141=(1911) 1 M. W. N. X. 

(2) A. I. R. 1923 Bom. S2=17 Bom. 128. 


The next question is as regards the 
application of S. 20, Lim. Act. The 
learned District Judge is of opinion that 
the fact that there were general pay¬ 
ments made bv the defendants without 
any specification about the payment 
being made either towards principal or 
interest, is enough to bring the case 
within S. 20, Lim. Act. We find oursel¬ 
ves unable to agree with this opinion.. 
In the first place it is to be pointed out 
that there is no evidence to prove any 
agreement between the parties to pay 
interest. The trial Court held the- 
plaintiff entitled to interest only by way 
of damages. The learned counsel for 
the plaintiff has not been able to refer 
us to any evidence of the alleged agree¬ 
ment. Even the plaintiff -when he went 
into the witness-box did not say one 
word about it. This being so there can 
he no question of payment of any in¬ 
terest as such. Further the learned 
District Judge seems to have overlooked 
the fact that the plaint itself shows be¬ 
yond all doubt that all the payments- 
made by the defendants were appropri¬ 
ated by the plaintiff towards the princi¬ 
pal. There is no suggestion in the- 
plaint that any payments were made or 
credited towards interest. Thu3 it 
seems to be quite clear that there could 
not be, and as a matter of fact there was 
never, any payment of interest as such 
and further that the payments were 
always appropriated towards principal. 
The question therefore whether a pay¬ 
ment made towards the geneial 
account can be regarded as a pay- 
tnenfc of interest as such doe, 
not arise. But oven if it did. the 
view adopted by the lower appellate 
Court is daily contrary to the decision 
of a Bench of this Court in Naram Dn< 
v. Chandrawati Knar (3) whore it was- 
held that if money i9 paid on a general. 

account without a definite appropriation. 

on the part of the debtor no part of the 
money can be said to have been pai j 
for interest as such. _ 

Next as regards the application of - 
19. Lim. Act. We are of opinion that 
the decision of the lower «PP e,I *‘ ; 
Court on this point also can J 6 to the 
held. One condition I nec ° . b t(ie . 

application of S. 19. Lun- be0t 

acknowledgement shod jo ,- ( 

made heforejhe expiration of the per 
T3)' A. I. R. 1929 Oudh 479- 






1930 


BURMH AV. EMPEROR 


prescribed for the suit. In this case the 
period prescribed for the suit under 
Ait. 52, Lim. Act, was three years from 
the date of the delivery of the goods. 
As stated before the last supply of goods 
was made on 4th October 1924. The 
period prescribed by this artiolo there¬ 
fore expired on 4th October 1927. 

We have already held that the plain¬ 
tiff could not claim any extension of 
time under S. 20, Lim. Act. Tims the 
alleged acknowledgment contained in 
Lx. 4 dated 15th January 1928 was 
clearly after the expiration of tho period 
piesciibed for tho suit. It cannot there¬ 
fore be of any avail to tho plaintiff. In 
this view it is not necessary for us to 
consider tho further question whether 
the letter, Ex. 4 constitutes a valid ac¬ 
knowledgment within the meaning of 
S. 19 or not. 

Lastly tho question remains whether 
the letter Ex. 4 can bo regarded as an 
agreement under S. 25, Cl. 3, .Contract 
Act. This clause refers to: 

“a promise, mado in writing, and signod by 
tbo person to be charged thorowith, or by his 
agent generally or specially authoried in that 
behalf to pay wholly or in part a debt of 

wh.ch the .creditor might have enforced pay- 
mont but for the law for tho limitation of 

The promise referred to in this clause 
is a promise which constitutes a nova¬ 
tion of tho contract which can form the 

basis of a suit independent of tho oriei 
nal debt. b 

We are of opinion that the letter, 
Ex. 4 does not contain any such promise. 

,,.e , ? tt0r ln question is very brief and 
elliptical and is to the following effect : 
"Received your latter. Noted its contents I 

“n l wilT f • ll t 8ram 0,1 17th 18th Janua'ry 

o-derR ia,n" y y° you a,,d carry out your 
* ,* m making arraugeruents but the 

w r„‘ n 0 ? d T\° l a,>out two 

rost assured." t- 1 y u P on J«“r favour, 

PrasaTsi^fn^: Sia ° h . v ‘ Damodar 

whilo the Pni’ u r was r ’° lnfc0 d out that 
\\ rule the English Law makes no distinc¬ 
tion between an acknowledgment of 
promise which is sufficient to extend tho 

time in the case of a debt which is not 

yet barred and an acknowledgment or 
promise which is sufficient to eroato a 
now contract whore tho debt has al 
ready become barred by lapse of time 

drawn'" 4 l f ‘ 1,stinction always been 

«ii awn betwo on an acknowledgment 
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mide. h 8 S lo U<r r C - ent i to ° xfcend 
undei S. 19, Lim. Act. and a promise to 

pay a barred debt under S. 25 Cl (3) 

Contract Act, and that a mere acknow 

ed em „t of tho debt without » pronilo 

coouL; 8 «» ««.to I now 

contract to pay, as required bv S 9 r , 

Contract Act. In Nand Lai vPratob 

thl°V r also , bho difference between 
the English and Indian Law was noint 

od out and it was held fbli- point * 

knowledgment of a debt would not con' 

note or imply a promise to pay We 
are sat,shed that the letter, Ex. 4 even 
though ,t might be deemed to constitute, 

an acknowledgment under s. 19 L im ’ 
Act, does not contain any such definite 

promise to pay as would constitute a 
new contract within sciGuce a 

25. Cl. 3. Contact AC '°‘° S °‘ S ‘ 

l l*erefore is that tho poriod 
of limitation prescribed by Art 59 AY 

Pired on 4th October 1927. This ZV 

iod was not extended by anvnJ,™ * 

under S. 20 or by any ackno'wdeJ 

under <S 10 r; ac knowledgment 
unacr u, Lim. Act and there his 

been no novation of the contract The 

present suit which was instituted ou 

23rd January 1928 must therefore he 

held o be barred by limitation We 

therefore allow the appeal, sot aside the 

decision of the lower appellate «. 

and dismiss the plaintiff’s suit with 

costs in all tho Courts. 6 tb 

—j- -1— __ Appeal, allowed. 

(5) A. I. R. 1922 Eah. 425 =!3 ‘Lab T326.” 
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Nan.WUTTY, J. 

Burmha Accused—Applicant. 

Emperor— Opposite Party. 

Criminal Revn. No. 1G of 1030 rw ; 
dod on 20th March lOSO.Lom an Sder 

uary 1930 JU<lgO ’ 1 yzabad - D/ * IGth Jan- 

8 ir P r n b a o , .o C w d< i'6 S fro^~r er, f 0 7 “ ki "? 

Commit* offence under S W 36G. 8lJard,<,n * h,,> 

A person who finding fcho oirl below ir 
of ago takes her awav l0W }? >' ears 

to make uso of her for hi<* guardianship 

guilty of tho offonce and till °£ n l >ur Posos, is 
Plctod tho moment h °^ ueti is com* 

A. I. n. 192 , o7,n, 22 C- 27 ro/ a '?n y tbo 

™ 4 ; . 4 . /. p. 192G rai Jl S’r 1 ,? 41 = 33 Ml. 

335, Dist. '• 4J3> A - r - 1924 Oudh 


( 4 ) 


A. I. R. 1921 Pit. 29=0 Pat. L.’JTTgr 
1930 0/37 A 38 


335, Dist. 

MoULal S„ k , m App ,!^ 0 02 ' 

“■ h • lor tho Crow,,. 



290 Oudh Burmiu v. Emperor (Nauavutty, J.) 


1930 


Judgment. —This is an application for 
revision of an appellate order of the lear¬ 
ned Sessions Judge of Fyzabad upholding 
the conviction and sentence passed upon 
the applicant Burmha of an offence 
under S. 366, I. P. C. The story of the 
prosecution out of which this applica¬ 
tion for revision has arisen are briefly 
a3 follows: 

One Mt. Nauka, a minor girl of about 
12 or 13 years of age is said to have 
been taken away from her mother’s 
lawful guardianship by Mt. Maharani, 
on the pretext that she wanted her to 
grind corn and then made her over to 
two other persons. The story of the 
minor girl Mt. Nanka is that she was 
living in Durjankapurwa with her 
mother Mt. Lachhna and had been 
married to one Bhagoti Ahir of village 
Mau. She stated that 4 or 5 days be¬ 
fore her arrest at Dharyanwan she was 
sleeping in the “ usara ” of her house 
when at about three gharis before sun¬ 
rise the accused Mt. Maharani came to 
her and asked her to go with her to 
grind corn in her house. Mt. Nanka 
left her home with Mt. .Maharani and 
did spend some time in grinding corn at 
the house of Mt. Maharani. Mt. Maha¬ 
rani then got her to the outskirts of 
the village and made her over to her 
own son Chodi and the applicant 
Burhma; these two persons took her to 
Baidkapurwa and there kept her at the 
house of one Shambhu- After she had 
been kept there for some days, four or 
live persons camo with the applicant 
Burhma and they were taking her to 
another place when after going a short 
distance, one Bhagwan intervened and 
there was a lathi fight between Burhma 
and Bhagwan in which the latter was 
knocked down and Burhma then ran 
away. At this juncture a constable 
and a chaukidar arrived on the 
spot and Mt. Nanka and Badri wore 
arrested and taken to the thana. Mt, 
Maharani, Chhedi, Mt. Ram Kali, Mt. 
Bhagana, Shambhu and Sudama wore 
all acquitted, and it follows logically 
from this that it is nob established who 
took Mt. Nanka away from her mother’s 
lawful guardianship and how she came 
to bo in the unlawful possession of the 
applicant Burhma. 

On bohalf of the applicant it is stre¬ 
nuously argued that the offonco of kid- 
nappi ng is not a continuous offonco, 


and, in support of this contention, re¬ 
liance is placed upon a ruling of Lind¬ 
say, J. reported in Emperor v. Golcaran 
(1) in which it was held that it was a 
well-established point of law that kid¬ 
napping was not a continuing offence. 
The same view was taken by a Full 
Bench of the Calcutta High Court in 
the case of Nemai Chatteraj v. Queen - 
Empress (2) in which it was held by a 
majority of the Full Bench that the 
taking away out of the guardianship of 
the husband was complete before the 
petitioner joined the principal offenders 
in taking the girl to Calcutta and that 
the petitioner therefore cculd not be 
convicted under S. 363, I. P. C., and it 
was further held that the offence of 
kidnapping was complete when the 
minor was actually taken away from 
her logal guardian. The same view 
was taken by Sunder Lai, J., in Emperor , 
v. Abdul Rahman (3) in which it was 
held that the offence of kidnapping was 
completed the moment a girl undei 1 
years of age >vas taken out of the cus¬ 
tody of her lawful guardian and w as 
not an offence continuing so long as the 
minor was kept out of such guardian- 


Similarly, the Patna High Court 
n the case of Nanalc Sao v. Emperor 
4) held that the offence of kidnapping 

' •Y'__ 1 1 -— ** 


complete the moment the minor was re¬ 
moved from the keeping of the lawful 
guardian. The questibn, however, in the 
present case is when was the act of kid¬ 
napping completed. Upon the findings of 
the trial Court, which are accepted as 
correct by the lower appellate Court, Mb. 
Nanka is not proved to have been kid¬ 
napped by Mt. Maharani. She was, 
however, found in tho unlawful posses¬ 
sion of the applicant Burmha, at a time 
when she w*as not under the lawful 
guardianship of her mother. In the 
case of Idu v. Emperor (5) it w'as hold 
by the late Court of the Judicial Com¬ 
missioner of Oudh that it was not neces¬ 
sary for a conviction under S. 3bb, 1. 
T. C. that the accused should know 
definitely who tho guardian of the minor 


(1) A. ilB. 1921 Oudh 226=24 O. C. 8». 

(2) [1900] 27 C*l. 1041 = 4 0. W. 

(F* 3*)* n iGG ^ 1^ 

(3) [191G] 33 All. 06-1 = 30 I. C. 

A# Tj. J* rep 

(4) A. I. R. 1920 Put. 193=5 P*t. <Ml 

5) A. I. R. 1924 Oudh 335=27 O. C. J-. 
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girl was, whom he found wandering 

about and made use of for his own pur¬ 
poses. 

Upon the findings of fact arri¬ 
ved at by the lower Courts, it is clear 
that the applicant Burmha found this 
minor girl at the house of Mt. Maharani 
away from the lawful guardianship of 
her mother and was taking her in the 
company of Badri and others bo another 
place when he had a fight with Bhag- 
wan and the police arrived on the spot 
and ailested Badri and the minor girl. 
The applicant when he joined Badri'and 
others in taking the girl away from Mb. 
Maharani s house must have known that 
this minor girl had a lawful guardian 
from whose custody lie was baking her 
away. The question of the offence of 
kidnapping being a continuous offence 
does not arise in the present case, be¬ 
cause the finding of the trial Court is 
that Mb. Maharani is nob proved to 
have kidnapped Mt. Nanka. That bein« 
the case no offence of kidnapping in 
respect of Mb. Nanka is proved to have 
taken place before the applicant Burhma 
came on the scene and he, in taking 
away this girl in order to sell her to 
liishun Dayal and in pocketing half the 
proceeds of the sale-price, was clearly 
guilty of an offence under S. 366, I. P. 

Bishun Dayal, the 
would-be husband and purchaser of 

•vr , an ^ a was a Brahman whilst Mt. 
Nanka was an Ahiran does not affect 

the question of the guilt of the appli¬ 
cant. The sentence in my opinion, if 

anything, errs very much on the side*of 
leniency. 

For the reasons given above, I uphold 

the conviction and sentence passed 

upon the applicant and dismiss this ap¬ 
plication for revision. 

V.B./R.K. Conviction upheld. 
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PULIiVN AND SRIVASTAVA, JJ 
Jajleo Pr*9a*-PUi atit j -Appellant. 


▼ • 

Mst. Lakhraji and others —■ Dofon- 
'danbs—Respondents. 

Second Appeal No. 339 of 1929, De¬ 
cided on 25 tli February 1930, from 
decree of Dist. Judge, Gonda, D/- 28th 
October 1929. 

(a) Will—Construction —No words indi- 
catiYe of giving absolute ownership—Mere 
gift of possession specially where donee is 
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Hindu woman doe. not imply intention to 
give absolute estate. 

Whofo on context of a will there ara no 
words mdus.Uing al^oluto ownership, the more 
gift of possession in itself, especially where 
the donee is a Hindu wonnu, cannot be 

said to nnpiy an intention on the part of the 

testator to give au absolute estate. [V202 C I] 

<b) Will-Construction-Will laying down 

certain .hares to donee.-Ab.ence of provi 

S,OI l j“*i rem “inder—Unless heir, are 

excluded by terms of will, ab.ence of pro¬ 
vision as to remainder is indicative of 
giving aksoluls estate to heirs 

'Y, 10 ™ “ T'" lays down cor 'tiin shares in 
which .ho donees are to obtain possession of the 

property of the testator, if uo provision is 

made as to the remainder, the genor'i! Jaw 

that the estate will g0 to theTJr™ unless’ 

there ,s anything in the terms of ho will 

which indicates that the testator had an in¬ 
tention to exclude these heirs by giving au ab¬ 
solute estate to the donees, [p cjij -2 C ; >] 

R P. Srivastava and S. C. Banerii— 
for Appellant. 

Wasim for Respondents 1 and 2 

Judgment. -This is an appeal from 
the decree of fclio learned District; Jud«e 
of Gonda who upheld the decision of 
fclio learned Subordinate Judge of Gonda 
dismissing a suit; brought by the nearest 
reversioner of one Gokul Pandev doceas- 
ed for a declaration in respect of certain 
property, which is now in the possession 
of Mst Lakhraji and Dharam Kuar 
the widow and granddaughter respec- 
tively of the testator. The suit has been 
ultimately dismissed on two grounds, 
ihe first ground is that the suit is pre 
mature in the lifetime of Mt. Lakh¬ 
raji; but this contention has now been 
given up by the learned counsel for 
the lospondonts aud we liavo only to 
consider the second ground on which 
the lower appellate Court dismissed the 
suit and that is his finding that a will 
executed by Gokul Pandoy in the year 
1898 conferred an absolute estate on 
certain females, namely, his two widows 
Mt. Manjhari aud Lakh raj and his 
(laughtor-in-law Narayan Dei. The will 
is a brief one and oxecuted in a very 
simple language. There are only three 
passages in the will on which rolianco 
is placed by the learned .counsel for the 
respondents to prove tho grant of u, 
absolute estate. The first is the preli 
minary statement that tho tostator in¬ 
tends to reserve his ownership in the 
property during his life, the second is 

the clause granting fc 0 the three ladled 
possess.™ and the third is a clause 
doaling .v,th .uoir power of alienation 
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As fco Ci. i it is one generally found 
ia wills and does no more than distin¬ 
guish a deed of will from a deed of 
gift by reserving to the testator his 
interest in tiie property during his life¬ 
time, Itj nas no effect in transferrin^ 
the lights of tne testator to the donee. 
Cl. 2 contains no words which in¬ 
dicate absolute ownership and the 
mere gift of possession in itself, 
especially where the donee is a Hindu 
woman, cannot be said to imply an 
intention on the part of the testator to 
give absolute estate. Cl. 3 dealing 
with alienation is in our opinion 
rather a restriction on alienation than 
otherwise. It merely lays down that 
the widows shall have no’power to alie¬ 
nate the property unless they have 
taken uhe consent of three persons. 
Two of these persons were admittedly 
the nearest reversioners to the estate 
at the time when the will was executed 
and the other wa3 a stranger. A Hindu 
widow holding a life-state can alie¬ 
nate the estate with the consent 
of the nearest reversioners and this 
clause ‘inserted in a will does not 
extend the right of the widow, but it 
rather lays down certain conditions 
under which she conld exercise a right 
already given her by the Hindu Law. 
The contention of the learned counsel 
for the respondents is that reading to¬ 
gether the clause giving possession and 
the clause giving a power of alienation 
we should hold that an absolute estate 
was conferred, and he refers u3 to a 
passage in Lord Halsbury’s Laws of 
England, Vol. 28, para. 1110 where it is 
laid down that; 

“where on the context of the will the donee 
i 3 given an unrestricted right of onjoymont 
in specie during his life, together with a right 
of deposition on his death, or generally, he 
takos an absolute interest.” 

In our opinion this dictum has no 
application to the present case where 
no right of disposition was givon to the 
donees on their death or generally. The 
right given to them, such as it was, was 
a restricted right of alionation which 
is possessed in a less restrained form by 
Hindu women who obtain a lifo-estato 
under the Hindu Law. Thus wo are not 
prepared to find that the terms of the 
will creato an absolute estate. The 
learned counsel for the respondents has 
suggested that; the more fact of making 
a will indicates an intention on the 
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pai t of the testator to give more fco 
these ladies than they would have ob¬ 
tained under the Hindu Law. But the- 
terms of this will lay down certain, 
shares in which the ladies were to ob¬ 
tain possession and furthermore includ¬ 
ed a daughter-in-law who under the 
Hindu Law would have had no right. 
Thus it cannot be said that there was ; 
no object in making a will; on fche con¬ 
trary the will served a very definite^ 
purpose in securing a half share to 
one widow and a division of the other 
half share between fche remaininj 
widow’ and fche daughfcer-in-Iaw. No 
can we agree wifch fche learned counsel 
in his confcenfcion fchafc fche absence of aj 
provision as fco fche remainder is indica-j 
fcive of an infcenfcion fco give an absolute 
estate. When no provision is made as 
to the remainder the general law is that 
the estate will go to the heirs, and there 
is nothing in the terms of this will 
which indicate that the testator had 
any intention to exclude those heirs by 
giving an absolute estate to the donees. 

As we find that the Courts below 
wore wrong in holding that the will of 
Gokul Pandey conferred an absolute 
esfcafce on fche ladies and as fche counsel 
does not now support the view that; the 
suit is premature there can be no ques¬ 
tion that the plaintiff as the nearest 

reversioner is entitled fco fche second 

* 

relief which ho seeks, namely, fchafc a 
declaratory decree be passed in his 
favour fco fche effect fchafc the defendant 
1 has only a life-interest in the property 
of Gokul Pandey and fchafc possession 
of defendant 2, ovor the assets of 
Gokul Pandey after fche doafch of defen¬ 
dant I, is null and void as against fche 
reversioners. We allow this appeal, 
set asido the decroo of fche Court below 
and order fchafc a decroo he prepared in 
favour of the plaintiff for the second 
relief prayed by him. The plaintiff 
will have his costs throughout. 

V.B./r.IC. Order according !//. 
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Wazir Hasan and Srivastava, JJ. 
Prag D i n —PI a i n fc i ff—A ppell an t. 


v. 


Nankau Singh and another 
danfcs—Respondents. 


Dafon- - 


Second Appeal No. 28L of 1923, Deci¬ 
ded on 3rd January 1930, 
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Transfer of Properly Act, S. 68 — Land 
mortgaged acquired under Land Acquisition 
Act and compensation deposited — Deposit 
becomes security in new form. 

Where a portion of the mortgaged property is 
acquired under Land Acquisition Act and the 
compensation money deposited in treasury, 
the rights of the parties to the land and to any 
mortgago on or interest in it are transferred to 
the compensation money. The money so paid 
becomes impressed with the sime liability as 
the land for which it is compensation and be¬ 
comes a security in new form : C Mad. 344* 
Foil.; In re, Stewart's Trust, 22 L. J.N.S. 339 : 
1 I. A. 10G; 33 Mad. 429; 18 C. W. N. 350; 5 P 
L.J. 650; 42.4//.-596; 4 O. L.J. 386 Ref.; 20 O.C. 
256; 22 O. C. 342, List. [P 293 G 2] 

Ali Zaheer and D. K. Seth — for Ap¬ 
pellant. 

Gaya Prasad Srivastava —for Res¬ 
pondents. 

Sri vastava, J, This is tho plaintiffs’ 
appeal from the decree of the Subordi¬ 
nate Judge of Lucknow, dated 19th July 
1929, affirming the decree of tho Munsiff 

ot the same place dated 11th February 
1929. 

The facts are as follows : 

The defendants, Nankau Singh and 
Lai Behari Singh, and their brothers 
Shoodhir Singh and Sadho Singh, now 
deceased, executed a deed of possessory 
mortgage dated 30th May 1913 in fav- 
voiu ol one Mahabir Prasad in respect 
ol 10 bighas 19 biswas 10 biswansis 
land and a grove measuring 1 bigha 15 
biswansis situate in village Rarora, 
pargana Mohanlalganj, in the district of 
Lucknow’-for a sum of Rs 3,250. The 
term of the mortgage was to he 30 years 
certain, Mahabir Prasad entered into 
the possession of the mortgaged pro¬ 
perty and on 16th February* 1922 
transferred his mortgagee rights to tho 
plaintiff for a consideration of 4,105. In 
consequence of this transfer the plaintiff 
entered into' the possession of the mort¬ 
gaged lands. While the plaintiff was in 
possession the Goverment under tho pro 
visions of the Land Acquisition Act, 

1HJ4, acquired 1.604 acres for public 
I purposes out of the mortgaged area of 
'bho lands and paid a«sum of R 3 . 629-12-0 
as compensation. This sum of money 
is held by tho District judgo of*Lucknow. 

In the suit out of which this appeal 
‘arises the plaintiff asks for a declara¬ 
tion that ho is entitled to tho compensa¬ 
tion money and not the mortgagors. 

The defendants resisted the plaintiff’s 
claim. The Courts below* have dis¬ 
missed the suit on tho ground that the 
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plaintiff’s solo remedy lies in a relief con¬ 
templated by the last portion of S. 68, 
P. Act, 1882. The argu ment in 
second appeal is tw’o-fold : (l). That the 
said provisions of S. 68 are not exhaus¬ 
tive and (2) that these provisions are 

inapplicable to the facts of the present 
case. 

The relevant portion of S. 68, T. P. 
Act, 1882, is as follcnvs: 

Whore by;any cause ofcher than the wronc- 
u C)r default of the mortgagor or more 
gagee, the mortgaged property has been wholly 
or partially destroyod or the security is ren¬ 
dered insufficient as defined in S. Gctbe mort- 
gagee may require the mortgagor to give him 
within a reasonable time another sufficient 
security tor his debt, and if tho mortgagor fails 

so to do, may sue him for the mortgage 
money. ' 

. 9 D a P lain interpretation of the above 
it is clear to us that a mortgagee has a 
right to call upon the mortgagor to give 
another sufficient security but be i? not 
bound to do so. The present case is a< 
case of substituted security. Part of' 
the subject of the security has now as¬ 
sumed a new form and on general prin-l 
ciples the mortgagee is entitled to take 
pssession of the new form of the secu¬ 
rity. This principle was applied by 
their Lordships of the Judicial Commit- 
k 0e in Pyjaath Lall v. Pamoodeen Chow - 
a r !/ (1), where the mortgagee had lost 
the undivided share of his mortgagor by 
reason of a partition and was held en¬ 
titled to take the lands allotted to his 
mortgagor in the partition: 

He would take the subject of the pledge in 
the now form which it assumed.” 

The case is wholly covered by the 
decision in Venkata AVircirayavayangar v. 
Krishna Sami Ayyanyar (2). In that 
case, a3 in the present case, a portion of 
the mortgaged property was acquired 
under the Land Acquisition Act and a 
sum of Rs. 460 was deposited in the 
treasury as compensation thereof. The 
learnod Judges said: I 

“The rights of parties to the laud and to any 
mortgage on or interest in it are transferred to 
tho compensation money. The money paid in¬ 
to the treasury is to be considered as money or 
moveable property in the treasury impressed 
with tho trusts and obligations of the inmiov 
able property which it represents.” 

They quoted the observations of 
■Stuart, V. C. In re> Steuarts Trusts (3) 

<U of? 53 , 1 * 1 ' A J2°r 21 W K - 233=2 Suther 

942=3 Sar. 333 (P. C.). 
f2) [1883] G Mad. 344. 

A (3) [1803] 22 L. J. N. S. 309=1 Sm. & G 
— — 1 W. R. 17 = 16 Jur. 1063. 
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that whero money has been paid into Court 

reason of real estate having boon taken mi¬ 
ner the compulsory powers and remains in 
Court, it is to bo held as money or personal 
estate in the hands of the Court impressed 
with the trusts of real estate. The monoy in 
Court is to be considered for the purpose of the 
question as to who was entitled t a it, real estate.’* 

Ik rc y Stewart s Trust is referred fco in 

White Tudor's Leading Casos, Vol. I, 

p. 326, Edn. 9 as an authority for the 
view that: 

“Where money is paid into Court, the pro- 
uce of real estate converted by compulsory 

powers under Acts of Parliament.It 

m general remains in Court subject to the 
rights of the parties interested in it to have it 
r ln\ested in land and is to bo cousidsrcd as 
mone\ or personal estate in Court, subject to a 
trust to be invested in Hud, and therefore im- 
piessed with t he quality of tho real estate until 
some act is done by the owner showing his 
election to take it as personalty.” 

Wo are of opinion .that the monoy 
paid by the Government in tho present 
case as compensation for a part of the 
mortgage estate is impressed with the 
same liability as the land for which it 
is the compensation and is thus a secu¬ 
rity in the new form. 

Para. 1G36 in Fisher’s Law of Mort¬ 
gage, Edn. G is as follows: 

'The right of the owner of property gcuo- 
rally, and therefore of one who has a plodgc or 
other security thereon is not destroyed by tho 
mere transmutation of its subject matter into 
ft different form without his assent. In sup¬ 
port of tho principle reference may be made to 
a case where the property of a principal has 
be en converted by his agent into money and in 
such cases it is wholly’ immaterial whether tho 
property be in its original estate or has been 
converted into money or securities or negotia¬ 
ble instruments, or other property, eo only 
that it fs distinguishable and separable from 
tho other property and assets of the agent and 
has an earmark or other appropriate identity.” 
Story’s Commontariss on the Law of Agon cy, 
Edn. 9, S. 231. 

It need hardly be added that this i3 


Ladli Prasad v. Nizamuddin Elian (9)» 
The first mentioned case does prima 
facie run into conflict with our view in 
the present case but the precise point 
decided in that case was one of 
limitation and the important distinction 
lies in the fact that in that case the 
whole of the mortgaged property had 
been acquired. It appears to us that 
the case was not well argued before the 
learned Judge and the principle of sub* 
stitution of security where it had chan¬ 
ged its.form was not considered. In the- 
latter case the mortgagor sought to re¬ 
cover the compensation money from the 
hands of the mortgagee in a suit for re¬ 
demption of the mortgage but the sub¬ 
stance of the claim was the recovery of 
the compensation money. The learned 
Judge held that the suit was barred by 
Art. 0 120, Lim. Act, and that it was not 
a case of redemption of a mortgage. In 
Abdul Wahab v. Basaiit Lai (10). the- 
same learned Judgo held that the re¬ 
medy after partition of .a transferee of 
an undivided estate is: 

“to follow tho transmuted security although 
in cash in tho hands of his transferrer.* 

Wo agree with this view of the law 
and are giving effect to it in the present 
case. Apparently ths decision in Abdul 
Wahab v. Basant Lai (10) was not 
brought to tho notice of the learnea 
Judge in tho subsequent two cases quoted 
above. 

We accordingly allow this appeal, set 
aside tho decrees of the Courts below 
and grant the declaration prayed for to 
the plaintiff with costs in all Courts. 
v.B./R.K. Appeal allowed. 

(9) l1919]22 O. O. 342=54 I. C. 535. 

(10) [1919] 4 O. L. .T. 390=41 I. C. 413. 


so because the position of the agont is 
that of a trustee. Tho view which wo 
are taking is supported by a series of 
cases decided by tho High Courts in 
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India. Vcnkatr ama liter v. Esuma 
Row the r (4), Jotoni Chowdhurani v. Amar 
Eoirluia Saha (o), Ashutosh Rai v. Babu 
Lai (6), and Bhup Singh v Chheda Singh 
(7). 

The Courts below seem to rely on 

Sajjadi Beg am v. Mt, J anki Bibi (8) .‘and 

U) [1910J 33 M id. 429 = 3 1. C. 92=20 M.*L. 
J. 330. 

(0) [1901] 13 C. W. N. 350=1 I. C. 164. 

(6) [1920] 5 Pat. L. J. 650=59 I. C 513. 

(7) [1920] 42 All. 596=58 I. C. 171 = 18 A. L. 
J. 807. 

(8) T1917] 20 O. C. 256=42 I. C. 193. 


V. 

Surat Singh and others —Respondents 

Second Appeal No. 217 of 1929, De¬ 
cided on 23rd December 1929, against 
decree of Dist. Judgo, Ilardoi, D ; - 1st 
May 1929. 

^ Transfer of Properly Act, S. 91 — Rever¬ 
sioner has no right of redemption during 
lifetime of Hindu widow apart from any 
cose of waste or necessity for preservation 

of property. 

Apart from any case of wasto or necessity 
for preservation of tho property a reversioner 
in tho lifetime of a Hindu widow is not a per- 
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soil having any interest in the mortgaged pro- 
party or in the right to redeem it within the 
meaning of Cls. (a) and (b), S. 91: A. I. R. 1921 
Mad. 272 ; 36 Mad. 42G; 30 All . 497; 6 O. L. J. 

9: & ^- Law Reporter, 493 ; A. I. R , 1917 

P *h Re J' 8 °* C * 349 5 2 O, L, J. 338; A. 

J. 72. 1925 Oudh 30, Dist , ( English Cases dis¬ 
cussed). [p 298 C 2 ] 

Had ha K.ri shua and liaj Bahadui — 
for Appellants. 

M. Wasim, H. JB. Mohan Hal and S, 
C. Dass for Respondents. 

Judgment. This is a second appeal 
against the judgment and decree dated 
1 st May 1929 passed by the District 
dudge of IJardoi reversing tho decision 
dated 30th April 1928 passed by the 
Additional Subordinate Judge of 
the same place. It' arises out of a 
suit for redemption of a mortgage dated 
7th December 1882 executed by Laltu 
Singh, husband of Mt. Ganeshi, who 
was originally impleaded as defendant 
1 in the suit. The mortgage was for 
Rs. 4,000 in favour of Girindra Singh 
grandfather of Chhotey Singh defen¬ 
dant 2 . The remaining defendants in 
the suit were impleaded as subsequent 
transferee and as poisons holding rights 
of grove-holders from defendant 2 . The 
p aintih, Surat Singh, claimed the right 
to redeem the mortgage on tho ground 
that he was the 'presumptive rover- 
sioner of Laltu Singh on tho death of 
Mt. Ganeshi. Chhotey Singh and Mt. 
Ganeshi contested tho suit. Chhotey 
bingh raised various pleas in defence, 
>»ut tho only plea with which we are 
now concerned is the legal one as ro- 
gaids the plainfcitl's right as rovorsionor 
to redeem tho mortgage in the lifetime 

°[ . e .'Y, ldow - Mt. Ganeshi denied tho 
plaintiff s title as a reversioner. 

T he Wned trial Judge found that in 
the lifetime of a Hindu widow tho 
eveisionor cannot ho considered to 

•Tu- interest in tho property 

w ithin the moaning of S. 91, T. P. Act 

which cou d entitle him to institute a 
suit for redemption. Ho dismissed the 
suit accordingly. On appeal the learned 
District Judge has disagreed with tho 
opinion of tho trial Judge and held that 
the plaintiff Surat Singh, is ontitlod to 
redeem tho proporty. 

Before we ontor into a discussion of 
tho question of law arising for deter- 
initiation in this appoal. it is nocossary 
to mention that on 25th April 1928 tho 
plaintiff made a statement in tho trial 
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Court discharging Mt. Ganoshi defen¬ 
dant 1 from the array of parties in the 
case but this fact appears to have been 
overlooked when the plaintiff bled his 
appeal in the Court of tho District 
Judge, as she was impleaded as a res¬ 
pondent in the appeal. The attention 
of the learned District Judge also does 
not seem to have boen drawn to the 
fact that Mt. Ganeshi had ceased to be 
a party to the suit in the trial Court 
because wo land that he has decreed the 
plaintiff’s suit not only against Chhotey 
iMngh, but also against Mt. Ganeshi. 

It is under these circumstances that 
the present appoal has been filed both 
by Chhotey Singh and Mt. Ganeshi. The 
main contention urged in support of the 
appoal is that the plaintiff as a rever¬ 
sioner has, in the lifetime of Mt. 
Ganeshi, tho widow of Laltu Singh, no 
present interest such -as could entitle 
him to maintain a suit Hor redemption, 
o. 91, T. P. Act, provides that besides 
tho mortgagor any of the following per¬ 
sons may redeem or institute a suit for 
redemption of tho mortgaged property : 

(a) any person (otber thill the mortga^o of 

tho interest sought to be redeemed), having 

any interest in or charge upon the propertv • 

(b) any person haviug any interest in ’ or 
charge upon the right to redeem tho property 


The plaintiff's position is that as a 
reversioner he is a person having an in¬ 
terest in the property as well as an in¬ 
terest in the right to redeem the pro- 
f.-'ty 1 thin tho meaning of Cls. (a) and 

Iff), b 91 quoted above. In Darts v. 
Angel (1) the Lord Chancellor Lord West- 

bury made the following observations : 

But though the distinction is a line one yet 
it perfectly exists and is easily apprehended : 

tll< ? distinction bs tween ‘ an intorest 
that has arisen and is represented and ail in¬ 
terest that has not'arisen and that never may 
anso, hut with regard to which there is a re¬ 
mote possibility that tho ovont which has not 
occurred and upon which it is made to bane 
may hereafter occur. The latter is not an in¬ 
terest—it is not a right; it is nothing more 
than a bare expectation of a future right. The 
expectation of a future intorest or rather of a 
future ovont that uny give an interest is not a 
thing which would justify a Court of rouitv 
in entertaining a suit at the incfcanco\fa 
party havtng that and nothing more.” 

Those remarks seem to us quite appo- 
te to describe the status of tho plaintiff 

in the prosont caso. In re Parsons Stok'c 

remarked that : 

(1) 45 E. R, 12^7. —-- — 

(2) [1890J 45 Oh. D. 51. 
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It is indisputable law that no one can have 
any estate on interest at law or -in equity con- 
oingent or other in tho property of a living 
person to which he hopes to sucoeed as^lieir-at- 
law or next-of-kin of such living person. Dur¬ 
ing the life ofsuoh person no one can have 
more than a spes successionis an expectation 
or hope of succeeding to his property.” 

In In re , Green , Green v. Alemall (3) 

ai lington, J., dealing with the spes 

successionis which the brother of a 

person has during his lifetime to a 

share in his property observed as fol¬ 
lows : 
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amolies, complications and difficulties 
which would arise in case such a right 
of redemption is conceded to a rever¬ 
sioner in the widow's lifetime. 0. 34, 
R* 1 , Civil P. C., provides that : 

“all persons having an interest either in the 
mortgage security or in the right of redemption 
shali be joined as parties to any suit relating 
to tho mortgage”. 

If the reversioner is recognized as a 
person having an interest' within the 
meaning of Cls. (a) and (b), S. 91, T. P. 


, 1® it possible to say that this spes succes- 
flionsis a right, title, estate or interest in ex¬ 
pectancy in, to or in respect of property.*’ In 
my opinion it is not.” 

In Amrit Naraya?i Singh v. Gaya 
Singh (4) their Lordships ’of the Judi¬ 
cial Committee referring to the case of 
a Hindu reversioner observed that : 

A Hindu reversioner • has no right or 
interest in praesenti in the property which the 
female owner holds for her life. Until it vests 
in him on her death should he survive her ho 
has hothing to assign or to relinquish or even 
to transmit to his heirs. His right becomes 
contrete only on her demise; until then it is 
mere spes successionis.” 

Thus wo have little doubt that the 
interest referred to in Cls. (a) and (b) 
S. 91, T. P. Act, which can entitle a 
person to redeem or institute a suit for 
redemption must be a present interest 
in the mortgaged property or in the 
equity of redemption. It would hardly 
be in consonance with sound principles 
of jurisprudence to construe the terms of 
these clauses so as to give a right of 
suit to a person who has no interest 
whatever at present and has at best in 
the words of Lord Westbury in Davis 
v. Angel (l) cited above nothing more 
than : 


Act, he must also be considered to be 
a person having an interest in the mort¬ 
gage security or in the right of redemp¬ 
tion svithin the meaning of O. 34, R. 1, 
Civil P. C. The result of this would 
be that in all suits for foreclosure, sale 
and redemption it will be obligatory on 
the plaintiff to implead the reversioner. 
To carry the matter to its logical con¬ 
clusion it should be necessary to im¬ 
plead not only presumptive reversioner, 
but the whole body of reversioners. If 
the presumptive reversioner has such an 
interest as is referred to in O. 34, R. l t 
Civil P C., it can hardly be said that a 
more remote reversioner is not possessed 
of a similar interest. It is rarely a matter 
of the degrees of possibility between one 
reversioner and another. It is obvious 
that it will be laying a heavy burden 
upon plaintiffs in such cases to make a 
search for the reversioners and to im¬ 
plead them. Again the question would 
arise whether if the reversioner is al¬ 
lowed to maintain such a suit for re¬ 
demption the suit should be considered 
to have been instituted by him in his 
representative capacity or otherwise ? 
When we questioned Mr. Wasim, the 
learned counsel for tbo plaintiff-respon¬ 


"an expectation of the possibility of a future 
event which if it occurs may give birth to an 
interest.” 

It is also clear that the position of a 
reversioner like the plaintiff during the 
lifetime of a Hindu widow is nothing 
more than that of the person with a 
mere spes successionis. It would there¬ 
fore follow taat a person in the posi¬ 
tion of the plaintiff cannot have any 
right to redeem or institute a suit for 
redemption while the widow is alive. 
We are strengthened in this ^conclusion 
by the consideration of the many an- 

(3) [1911] 2 Gh. D. 275=80 D. J. Oh. 628=27 
T. Ij. R. 490=56 8. J. 652=105 D. T. 360. 

'4) A. I. R. 1917 P. O. 95=45.Cal. 590=45 I. 

A. 385 (P.O.). 


dent on this point he realizing the 
difficulties of the position said that ho 
would not claim a suit like the present 
one to be a representative suit. If this 
is so then thare can he no end of such 
suits, because each reversioner many 
claim to exorcise his right to institute 
a suit for redemption. O. 34, R. 7, pro¬ 
vides thit the decree for redemption 
shali direct the plaintiff to pay the 
mortgage money : 

"on a day to be fixed by tho Court, aud that 
if suoh payment is not made on or before 
day to bo fixed by the Court tho plaintin 
shall "unless the mortgage is simple or us 
fruotuary bo debarrod from all right to * ede0 . 
or (unless the mortgage is by conditional s»‘ ) 

1 1 i i the mortgaged property is sold." 
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• Suppose the mortgaged property is 
6old, what would be the position then of 
uhe widow or of the actual reversioner, 
if he happens to be a person different 
from the plaintiff in case they want to 
•redeem the property ? Again what 
would bo the position as regards the 
right of the actual reversioner to chal¬ 
lenge the mortgage on the ground of 
its being without any legal necessity in 
case he hpapens to bo a person different 
from the reversioner who has redeemed 
the mortgage? Further it is conceiv¬ 
able that difficulties and complica¬ 
tions might arise as regards the position 
of a reversioner who makes the re¬ 
demption in relation to the mortgaged 
property and as regards the limita¬ 
tion governing a suit brought by the 
widow or by the actual reversioner to 
.recover the property from him or his 

representatives. 

Mr.Wasim on behalf of the plain- 
•till laid emphasis on the fact that if 
the reversioner is not allowed to re¬ 
deem there may be cases in which the 
moitgage money might swell into a huoo 
amount which might make the redemp¬ 
tion impossiblei or cases in which the 
widow might allow the right of redemp¬ 
tion to become barred by time. 
He has also argued that as it is well 
settled that the reversioner has a right 

l f «r,f°f tnan / <3 that tlie estato should be 
kept free from waste and free fron dan- ! 

ger during its enjoyment by the widow 

«L;ii° *? no , i ; eason why bo should not ' 
similaily bo allowed to redeem the pro- ] 

P ®5 Y at T ^ e ? 8 *’ ^ or the protection of tho * 

n?«i e V 16 13 n0t , nec03sa >y for us in the s 
piesent case to decide whether a raver- 2 

to O re 0 d r eem U tl d " 9h ° Uld n0t b ° allowed a 

coeds T„ I h t- Pr ° perty ' where lie sue- d 

ground of u ° Ub a oase on the h 

for thA® red0DQ P tion baing necos- h 
a y loi tho preservation or protection 

th f t. Pr ? P ° rty - Ifc is sufficient to sav « 

tiff Surat q alU . ed counsel for the plain- h 

tiff Surat Singh has not urged any argu ti 
monts before us on this ground. 8 ' 

Kelianco has also been placed by Mr Ji 
Was'tn on some decisions of the late ( 
Judicial Commisoner's Court. The first 

•case relied upon is Shear at an Singh v. r< 

S \ n °T In tbi8 caso Mr. S 

Spankio, A. J C., -formulated the ques- v< 

ti°n arising for determination in the d. 
case in_bhe^ following terms : - 

(5) Boloot Caso No. 271. -~- 
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l8 , ? UeB ^ 10 ^i 1 havo to decide seems there- 

jf fc?v«lv „„ b fi m h A \ b °5 J 1 h0 plaintiffs, as prosump, 
r, th« L M lk °fM° the l ,OSBess i°n of the lands on 
it 1 , h ° f th ° widow > if they survive her, 

n cat i.? ti?' Y pa J euoc ® 98 '°nis or have an inter- 
? them" b a inthe ri 6htto redeem 

0 n answered this question by holding 
1- the expectancy of succession which 

f th e person has who is presumptively 
n entitled to possession on tlie death of a 
b Hindu widow, if he survive her, seems 
j to be a possibility coupled with an inter- 

' ! basod his conclusion upon the 

giounds that such a reversioner has a 
> "get to sue to preserve the property 

■ a ? d r to °b fcam a declaration in respect 
I of alienations-made by the widow with- 
. out legal necessity. With all respect 
, we find ourselves unable to accept the 
decision as correct. The fact, that a 
reversioner is interested in the preser¬ 
vation of the property and has therefore 
)een allowed to institute such suits, 
does not mean that he has any present 
nteiest in tlie property which could 
entitle him to maintain a suit for re¬ 
demption. Further in the face of the 
oiy definite and cloar pronouncement of 
their Lordships of tho Judicial Committee 
n Amrtt Narai/an Singh v. Gaya Singh 
UJ to which we have made reference 

0v f, 'J C ? n lardly be possible to say 
now that the position of a Hindu rever¬ 
sioner is in any way better than that of 
a mere possibility. 

UeX A, Ca , S ? rel , i , ed u l lon Gum am 
Singh v. Chakkar Singh (6) in which a 

Bench ol the Judicial Commissioner's 

Court approved and followed the deci- 

sion of Mr. Spankie in select case No. 

o < 1*1 m D bhl A s ? a3e lfc was romarked that 

J1 * . * P - Aob ’ allows the right of re- 
exemption to : 

“persons as remotely, if not more remotely 
n to rested i n the property than a reversioner’ 
have a right to redeem.” Qec ’ 

With due respect to tlie learned Judges 
e would point out that all persons who 
have been allowed tho right of redemp¬ 
tion in this section are persons havin'* a 
prosent interest in the property. J a 7u,i 

ferr l dto h T a} H (7) was also re- 

1 f 5u b In tbl3 case another Bench 
of the same Court made a remark with 
reference to the decision in G, 

Stngh v. Chakkar Singh (6) that the re 

ISS"* ri « M * *«"«•«» cnno. be 

_might be pointed out that 
<«> [1905] 8 o. c. 3197- — 

( ) [1915] 2 O. Tj. J. 338=30 I. C. 231. 
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the remark is a mere obiter dictum and 
in any case it does not carry us beyond 
the decision in Gumani Singh v. ChaJc- 
kar Singh (6) on which the remark is 
founded. 

Tne last case relied upon is Basaican 
v.Notta (8) decided by a single Judge 
of the late Judicial Commissioner’s 
Court. In this case also the decision in 
8 O. C., 349 was followed. It was also 
argued that we ought to follow the view 
taken in these cases on the principle of 
stare decisis. As regards this, it would 
be sufficient to say that the decisions of 
the late Judicial Commissioner’s Court 
are not binding upon us. Further in a 
matter like the one involved in this case 
there can be no apprehension of our 
unsettling any settled rights. At best 
it would prevent persons in the posi¬ 
tion of plaintiff from instituting such 
suits hereafter. Moreover we think that 
the course of decisions even in the late 
Judicial Commissioner’s Court was not 
altogether uniform. In Mt. Jot Iiuarv. 
Lakha Singh (9) Pt. Kanhaiya Lai (af¬ 
terwards Kanhaiya Lai, J.), did not 
go to the length of the view taken in 
Sheoratan Singh v. Iluhha Singh (5) and 
Ghuman Singhs. Chakkar Singh (6) but 
adopted, if we may say so, a middle 
position in holding that the reversioners 
could be allowed to redeem the mort¬ 
gage, where it was necessary’ for the 
protection of the property. In Basant 
Singh v. Rampal Singh (10) a Bench 
consisting of Daniels and Lyle, JJ., 
overruled the decision in 8 O. C., 349 
and held that tho reversioner has no 
more than a spes successionis and has 
not therefore any present interest in tho 
property within tho meaning of S. 91, 
T. P. Act, so as to enable him to redeem 
a mortgage in respect of the property. 

The view which wo have taken above 
is supported by' tho decision in ham 
Chandra v. Kallu (ll) in which a 
Bench of the Allahabad High Court 
consisting of Stanley’, C. J.» and 
Banerji, J., held that tho reversionary 
heirs of the deceased husband of a Hindu 
widow in possession as such of her hus¬ 
band's property' are not persons who, 
within tho meaning of S. 91, T. P. Act 

t'8) A. I. R. 1025 Oudh 30. 

(9) 4 Oudh &. Agra Law Roporfcor 493. 

(10) [1919] G O. L. J, 248=51 I. C. 985. 

(11) [1908] 30 All. 497 = 5 A. L. J. 63l=(1903) 

A. W. N. 225. 


1882, have such an interest in the morfc* 
gaged property, as would entitle them 
during the lifetime of the widow to re¬ 
deem a mortgage made by the husband. 
We are in entire agreement if we may 
say so with respect, with the reasons 
given by the learned Judges in support 
of their decision. In Narai/an Kutti 
Goundan v. Pechiammal (12) Sundara 
Ayyar, J. t held that a reversioner cannot 
voluntarily' claim to redeem a mortgage 
made by the last male holder or insti¬ 
tute a suit for that purpose, but he 
was of opinion that where a suit is 
instituted by f a mortgagee for sale such 
a reversioner would be entitled to 
discharge the mortgage to prevent 
the loss of the property to which he 
would be entitled to succeed on the 
death of the widow. In Sesha Naidu 
v. R . Periasami Odayar (13) Ramesam, 
J., held that the reversioner cannot sue 
to redeem during the lifetime of the 
widow, but was inclined to the opinion 
that where the appropriate allegations 
are made and the facts are proved to 
the effect that the intervening female’s 
conduct is such as to raise the appre¬ 
hension that the property will never be 
redeemed or altogether lost to a trans¬ 
feree, the reversioner should be allowed 
to maintain an action for the preserva¬ 
tion of the property, on the same prin¬ 
ciple that actions to retain waste are 
allowed. 

It might be necessary for us in some 
cases hereafter to decide as regards the 
right of a reversioner to maintain a suit 
for redemption on the ground of its 
being necessary for preservation of tho 
estate, or as regards his right to dis¬ 
charge tho mortgage when a suit is 
instituted by tho mortgagee for sale or 
foreclosure but as wo have stated be¬ 
fore, these questions do not arise in this 
caso and it is not therefore necessary 
for us to expross any opinion about theoQ.„ 
All that we decide is that apart from 
any case of waste or necessity for pre¬ 
servation of tho property, a reversioner 
in the lifetime of a Hindu widow l*ke 10 
plaintiff in tho present caso is not a per¬ 
son having any interest in the J” 
gaged property or in the right to 1 • . , 

it within tho moaning of.Cls. an t or «l 
S. 91. T. P. Act. The result Jherelgte 

(12) [1913] 3G Mad. 426=22 M. L. J. 36i-l» 

X. O. 20G=(1012) M. W. N. 3j9- 

(13) A. X. It. 1921 Mad. 272=44 Mad. Jar. 
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is that tho claim of the plaintiff which 

has been pressed on the basis of his 

right as a reversioner sirapliciter must 
fail. 

For the above reasons we allow the 
appeal, set aside the decree of the lower 
appellate Court and dismiss the plain¬ 
tiff’s suit with costs in all the three 
Courts. 

v.b./r.k. Appeal allotted. 
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Nanavutty, J. 

11 \t a Siiiah Defendant—Applicant. 

v. 

Sunder Singh — Plaintiff — Opposite 
Party. 

Civil Pevn. Appln. No. 65 of 1929, 
Decided on 25th February 1930, from 
order of Small Cause Court Judge, Bil- 
gram, D/- 21st August 1929. 

m fn 0 e n „ ,r -“ C L- AC ‘’ S 6 ®, ~ Per ‘ on borrowing 
money in hit per.onal capacity and not as 

cument ?K°i ra,nor — 1 statement in do- 
cument that amount was borrowed to meet 

certain necessary expenses on behalf of 
minor will not bind minor. 

Whore aperson borrows money in his per- 

° n ; U Ci ‘Pf clt - v uot guardian of a minor 
f atom ? nt *n the bond iteclf that tho 
amount was borrowed to meet certain neces- 

neith nr ^ n ri°fi °“ bel,a,t of th0 minor wm 

the sum ™ \° n ?, lnor nor will It prove that 

the sum was actually spent for defraying the 

costa of necessaries purchased for the benefit 

of the mmor : 35 Cal. 320. Ref. [P o 3] 

Crtrja Saran Lal ~for Applicant. 

Judgment. This is an application 
for revision under S. 25, Small Cause 
Courts Act 9 of 1887, praying that the 
judgment and decree passed by tho 
Munsiff of Bilgram exercising Small 
i^auso Court powers against the minor 
appeHant Hira Singh bo set aside. The 
facts of the case aro briefly as follows: 

One Sunder Singh brought a suit in 
the Court of the Munsiff of Bilgram in 
the district of Hardoi against Kali Din 
Singh and the presont applicant Hira 

h"fi]i”n ,e J mS ! S r° f £ b ° nd exoci| ted 
b> Kali Din Singh for Rs. 100 in favour 

of bundei Bingh on 1st January 1926 

Ihavo examined tho bond and find that 

Kali Din Singh in his own porsonal 

capacity borrowed tho sum of R s . 100 

from Sunder Singh. At the foot of tho 

bond thoro is a note to the following 
effect: b 

barwtn r ,nL ? ar r: ish Uira 8in <> h nabalish 

a toaLt tahrir daslawcz wasool paya Rs 53 .” 
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The learned Judge of tho Small Cause 
Court has not only decreed tho plain- 
tiH s claim in full against Kali Din 
Hingh the executant of tho bond, hut lie 
has also passed a decree against the 
minor applicant Hira Singh making his 
estate liable in a sum of Rs. 53. It is 
against this order of tho lower Court 
that this application for revision has 
jeen filed, and the learned counsel for 
the applicant invites my attention to a 
ruling of their Lordships of the Cal¬ 
cutta High Court reported in Bhawal 
Sahu v. Baijnath Pratab Narain Singh 
l /. At p. 329 of the ruling above re- 

Lordships delivered 
following pronounce- 


ferrecl to their 
themselves of the 
ment: 

It is estabJished 
not bind bis ward’s 


law that a guardian can- 

- estate except by a docu- 

mont purporting to bind it : see MaJ,arena 

i T f a n lma i Singhji v. Wadi Lai Vakhat- 
hand (2) and we have to decide whether these 
two bonds purport to bind the estate of the 

f? n ]? r * • • • In neither of tho two bonds is 

t distinctly stated or aro words used from 
which it could bo possible to draw only the one 
inference that the debts were incurred for the 
benefit of the estate of the minor . . . .It 

13 merely stated that the executrix was per¬ 
sonally under the necessity of borrowing th* 
money. Tho promiso to repay the money in 
each bond is a porsonal promise and there is 
nothing in either of the bonds to indicate that 
in the event of hor failure the estate of the 
minor would be liable or that by the bond she 
purported to bind tho minor’s estate.” 

In the presont case a perusal of the 
bond in suit makes it very clear that 
Kali Din Singh executed the bond on 
1st January 1926 in his own personal 
capacity and not as the guardian of tho 
minoi Hira Singh. In fact there is 
nothing in the bond to show what 
lelalionship Kali Din Singh bore to the 
minor Hira Singh. 

There is no evidence adduced by the 1 

plaintiff Sunder Singh in this case to 

show that, as a matter of fact, the sum' 

of Rs. 53 had been borrowed to meet 

certain necessary expenses on behalf 

of tho minor Hira Singh. The mere 

statement in tho bond itself will not 

bind tho minor nor will it prove that 

this sum of R s . 53 was actually spent 

for defraying the cost of necessaries 

purchased for the benefit of tho minor, 

b. 68, Contract Act, therefore, has also 1 

no applicability to the facts of the pro-1 
sent case. 1 

(1) [1908] 35 Cal. 320=12 OWN 

(2) Tiurir?! oa _ v/. >v,iN. Zob. 


1896] 


20 Bom. Gl. 
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The result; is that I allow this appli¬ 
cation for revision, modify the judgment 
and decree of the lower Court and, 
while upholding the decree of the lower 
Court against Kali Din Singh, dismiss 
the plaintiff’s suit in toto with costs 
against Hira Singh. 

V.B./R.K. Application allowed . 
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PULLAN, J. 

Gopal Sahu —Defendant — Appellant. 

v. 

Nand Kumar Situjh —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 13 of 1930, Deci¬ 
ded on 5th February 1930, from decree 
of Addl. Sub-Judge, Fyzabad, D/- 
25th November 1929. 

(a) Evidence Act S. 115 —No estoppel 
arises against statute—Sale of occupancy 
holding is absolutely void and plea of es¬ 
toppel cannot be raised. 

The sale of an occupancy holding is con¬ 
trary to law and absolutely void and no estop¬ 
pel arises against a statute. A person resisting 
suit for posssession of an occupancy on the 
ground that it has been sold to him cannot 
raise the plea of estoppel. [P 300 G 2] 

(b) Deed—Construction—Document called 
lease but on proper construction appearing 
4o be sale—Court is not bound to hold it to 
be lease—Real nature of transaction must 
be looked into—Acquiescence by occupancy 
tenant in illegal transfer does not affect 
his heir to get rights after his death—Ad¬ 
verse possession. 

Merely because a document is called a lease 
or a will, although on its proper construction 
it appears to be something olsj the Court is 
not bound to hold it to bj that which it calls 
itself. The Court must look to real nature of 
the transaction. [P 301 C 1] 

H 9 an occupancy tenant transferred his hold¬ 
ing to D. On H's death P brought a suit for 
possession against TO. P contondol that the 
deed of transfer executed by II was sale-deed 
and as such the sale was void, while D said 
that it was a perpetual lease and also put up 
plea of adverse possession, namely that P had 
not proved possession within 12 years. 

Held : that the document purported to be a 
perpetual lease of an occupancy holding 
transferring all tho rights of the occupancy 
tenant without any right of re-entry for ever 
to the lessee on the payment of a certain sum 
and an annual sum which w is equivalent to 
land revenue duo to Govern in out. Nothing 
therefore was loft to tho lessor and the tran¬ 
saction was in fact a sale and not a lease. 
Tho transaction boing void could not bo chal¬ 
lenged by P. [P 331 C 2] 

Held : further P had no right until tho doath 
of II and as soon as H died P took every 
course to assort his right. P was not bound 
by tho acquiesconco of II for period of twelve 
years in his own illogal transfer : A. J. 72. 
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192d Oudh 472; A. 7. R 1922 Oudh 81 ; A.I.R. 
1921 Oudh 240 ; A. I. R. 1922 Oudh 42, Rel. 

[P 301 C 1] 

R, D. Sinha —for Appellant;. 

H. Hussain —for Respondent. 

Judgment. —This is the defendant’s 
appeal in a suit brought for possession 
of an agricultural holding by the heir 
of a deceased occupancy tenant. The 
former occupancy tenant was one 
Himanchal Singh who died in about the 
year 1925. The plaintiff in this suit 
who is admittedly his nearest heir 
attempted to get possession. He at 
first was successful in his suit brought 
against the landlords, but he found 
himself unable to obtain possession 
against the present appellant who as¬ 
serted a title by virtue of a registered 
deed executed in his favour by Himan¬ 
chal in the year 1915. In the Courts 
below the decision turned upon the 
interpretation of this deed and plaintiff 
contended that it was a sale deed and 
the defendant that it was a perpetual 
lease. He relied upon the fact that 
there was some authority for the 
view that an occupancy tenant may 
execute a perpetual lease of his holding 
and he also set up a case of adverse 
possession. The findings of the Courts 
below on both points are against him. 

It was found that on its proper con¬ 
struction the deed was not a lease but 
a sale deed and that the defendant had 
failed to establish the fact that he had 
been in possession for a period of 12 
years. 

In this Court a new plea of estoppel 
is raised and a further plea of limitation 
which is to some extent a converse of 
the plea of adverse possession .raised by 
the defendant in the Courts below. 
Apart from the fact 'that the plea of 
ostoppel was not raised before, it is not 
a plea which can succeed it tho finding 
of the Courts below as to the nature of 
the deed aro correct. The sale of an occu¬ 
pancy holding is contrary to law and 
absolutely void and no estoppel arises 
against a statute. Moreover tho plea 
appears to be based on a misconception 
of the rights of the plaintiff. He pos¬ 
sessed those rights himself and no 
through Himanchal Singh who had • 
merely a heritable and non-transfora 0, 
right in tho property during his life¬ 
time. On both these grounds the plea 
of estoppel cannot bo maintained. 7 1 1 
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new plea of limitation is that the plain- 
tiB had not proved possession within 12 
years but the plaintiff had no right of 
any kind until the death of Himanchal 
oingh, and as soon as Himanchal Singh 
died ho took every course that was 

open to him to assert his rights in the 
lolding against the defendant-appel¬ 
lant. He cannot be met by a plea that 
he is bound by the acquiescence of 
Himanchal Singh for the period of 12 
years in his own illegal transfer. 

Tho main point in dispute, namely, 
whether the deed relied upon by tho 
defondant appellant is a perpetual lease 
or a sale deed has been considered at 
some length by the Courts below. In 
appeal I have been referred to certain 
decisiong of this Court and of the Judi¬ 
cial Commissioner's Court to the effoct 
that in pre-emption cases the Court 
should accept all documents on their 
face value and not go into the question 
of the intention of the parties. That 
this is an incorrect interpretation is 
shown by a recent ruling of a Bench of 
this Court reported in Mohamad Isliag 

outfn hT”^^ (1) ' Ifc was Pointed 
out in that judgment that in tho previ¬ 
ous decisions referred to no question as 
legards the admissibility of evidence 
about the real nature of tho transaction 
was raised, and that there was nothing 
in those judgments to support tho con¬ 
tention that such evidence is inadmis- 
siblo or that it should be cast aside in , 
determining tho nature of the transac- 1 
tion. As observed on p. 829: 

in w!ilV’?£ iti0n J 8 different in a case 

sale ► partl ? 8 * ha ? rcal, y ontorod into a 

diaiiL- tran ? ac f 10t } bllt ‘hBguisod it under tho c 

mask or cloak of a different transaction. In I 

‘V^oso 1 

rish^'p-f-^n “ ^ ^ « 

The same principle applies to cases *' 
which aro not cases of pre-emption and al 
it has repeatedly been held by ’this 1,1 
jCourt that moroly because a document JV 
lie called a lease or a will, although on 
.its propor construction it appears to bo 
something else, tho Court is not bound 
to hold it to bo that which it calls it- fcj 
self. In tho case of a so-called por- 
petual lease granted by a superior pro- di 
prietor by which under-proprietary m 
rights were conferred on the lessees, the A< 
rent reserv ed was substantially equi- J L 

(1) A. I. R. 192b Oudb 472. ' fcv 
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valent to tho Government revenue, and 
no right of re-entry was reserved fir 
the lessor, it was held i„ the case re- 
portod in Zalfan Khan v. Sant Baksh 
i>ingh (2) that the transaction amounted 

to a sale and a similar view was taken 

in tho cases reported in B. Lachhman 

® as ''■ Bha 0 ua, ‘t Ham (3) and Karim 
Dad Khan v. Mt. Bibi Ghafuran (i), 
ine present document purports to be a 
perpetual lease of an occupancy holding 
transferring all the rights of the occu 

pancy tenant without any right of re- 

entry for ever to the lessee on payment 

um of Rs. 3o0 and an annual rent 
which is exactly equivalent to the landl 
revonuo duo to Government. There is i 
therefore, nothing left to the lessor and* 
the transaction has in my opinion right-: 
ly been held by the Courts below to be 
not a lease but a sale. Such a transact 
tion being void it can be challenged bv ; 
the person who is entitled to the occu-i 
pancy rights on tho death of the trans-l 
ferror and, in my opinion, this suit was 
decided rightly by the Courts below 
and I dismiss this appeal with costs. 

_ Appeal dismissed. 

2) A. I. R. 1922 Oudh 81=24 O C 8l7T~ 

(3) A. I. R. 1921 Oudh 240 ' 

(1) A. I. R. 1922 Oudh 42, 
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Srivastava and Pull an, JJ. 

Shafiuddin Ahmad — Applicant- 
pellan t. 


Ap- 


Prag ZW<m-Objector-R 0 spondent 

l ppeaI No * 61 ° f !929, Decided 
on 2oth February 1930, from order of 

Dist. Judge, Gonda, D/- 6th September 

Lunacy Act f4 of 1912), S. 42-Attendance 
temp e |at^ m d ° Ct ° r ! * <=°"- 

Section 42 in forms refers only to tho attend¬ 
ance and examination of tho lunatic in Court 
Ixit tho principle contained in S. 42 would 

apply equally to her attendance and examina- 
tion boforo a doctor. [p q 

Ali Mohammad —for Appollant. " ' J 

//. D. Chandra —lor Respondent 

Judgment.— This is an appeal against 
be ordor dated 6th September 1929 • 
passed by the District Judge of Gonda 
dismissing an application for the appoint 
ment of a guardian under the Lum 
Act (4 of 1912). The learned DisS 
Judge has dismissed the application „ * 
two grounds, firstly, that the app°i ca ^ 


* 
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hacl been delaying the proceedings deli¬ 
berately and secondly that he had 
refused to let the alleged lunatic undergo 
medical examination to establish the 
frame of her mind in spite of repeated 
orders to that effect. We are of opinion 
that neither of these two grounds is well 
founded. 

The objector in his objections had 
raised a plea against the bona fides of 
the application on the ground that it 
was intended to delay the proceedings 
which he had been taking for obtaining 
a decree for foreclosure against the 
alleged lunatic. It is admitted by the 
learned counsel for the opposite party 
that a decree for foreclosure has now 
been passed in his favour and that he 
has obtained possession of the property. 
So the objector respondent can have no 
longer any ground of complaint on that 

3 core. 

Noxfc & reference fco tlio oiciQr-snoou 
shows that 4th May 1929 was the first 
date fixed for hearing. On this date the 
statement of an Assistant Surgeon exa¬ 
mined on behalf of the applicant was 
recorded and the case was adjourned to 

6 bh July 1929. On 6th July 1929 the 

objector wished that the lady should be 
put under the observation of the Civil 
Surgeon and that he should be afforded 
an opportunity to examine the Civil 
Surgeon to rebut the evidence given by 
the Assistant Surgeon on behalf of the 
applicant. Tho case was next taken up 
on 3rd August 1929 on which date a 
letter . svas received from the Civil 
Surgeon demanding a fee of Rs. 170 for 
keeping the lady under observation for 
ten days. Tho case was accordingly 
adjourned to 6th September 1929 and 
the objector was directed to deposit tho 
necessary amount before 20th August. 
When tho case was taken up on 6th 
September 1929, the application was 
rejected on the grounds stated above. 
\Ve fail to discover in tho proceedings 
set forth above any conduct of tho appli¬ 
cant calculated to delay the orocoodings. 
Tho adjournments which took place 
wore necessitated by the request made 
on behalf of the objector to have the 
lady examined by the Civil Surgeon. 

Next as regards tho applicant’s refusal 
to let tho lady undergo medical exami¬ 
nation, the position seems to bo this. 
Tho applicant in pursuance of the order 
-of the District Judge took tho lady to 


the hospital but objected to her being 
examined without purdah. The Civil 
Surgeon on 31st August 1929 wrote to 
the District Judge saying that in order 
to enable him to form an opinion it was 
extremely necessary that there should be 
no purdah and that she should be 
examined repeatedly fora long time and 
at all hours without notice. We agree 
that such examination is necessary in 
order to enable the doctor to form a 
proper opinion as regards her mental 
condition but we are equally clear that 
the lady being a purdanashin could not 
be compelled to submit herself to such 
examination by a male doctor. S. 42, 
Lunacy Act lays down that the atten¬ 
dance and examination of the alleged 
lunatic, if she be a woman, who accord¬ 
ing to the manners and customs of the 
country ought not to be compelled to 
appear in public shall be regulated by 
the law and practice for the examination 
of such persons in other civil cases. The 
section in terms refers only to the atten-; 
dance and examination of tho lunatic in 
Court but the principle contained in the| 
said section would apply equally to her 
attendance and examination before a 
doctor. Under the circumstances wo find 
ourselves unablo to agree with the 
learned District Judge in his opinion 
that tho applicant was unreasonable in 
refusing to allow the lady to undergo 
medical examination by the Civil 
Surgeon. The proper course for the Dis¬ 
trict Judge under the circumstances, 
would be to have the lady examined by 
a lady doctor. 

For the above reasons we set aside 
the order of the lower Court and send 
the case back to the District Judge foi 
disposal according to law. In the ciicum- 
stances of the case, we order that the 
costs hero and heretofore shall abide 

the result. 

V.b./r.K. Case remanded * 
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PULLAN, J. 

Tirbeni Sahai —Appellant. 

v. 

Jagdamba Sakai— Respondent. 

Appoal No. i of 1930, Decided on 4th 
February 1930, from order of Sub-Judgo, 
Lucknow, D/- 4th October 1929. 

Decree—Execution—Compromise by 
of family arrangement, granting onC 
allowance, incorporated in decree A 


and tho 
In tho 


1930 

ance wai to be recovered periodically in 
whatever manner person liked—No mention 
of execution proceeding—Allowance could 
be recovered by execution. 

In tho course of a partition suit T and J , 
father and son, executed a compromise by way 
of family settlement and a decree was passed 
in terms of tho compromise. In that it was 
agreed that J should pay T a sum of Rs. 25 a 
month by way of maintenance and a provision 
was inoludod in the compromise which was in - 
corporatsd in tho decree, that in the event of 
non-payment, / should bo able to recover the 
amount from person aud property of J ia what¬ 
ever manner ho liked. 

Held, although no oxocution proceeding was 
explicitly mentioned in tho case, and although 
ouch proceedings were mentioned in connexion 
with an allowance of a third party to tho suit, 
who was also party to the compromise, the 
decree was not merely declaratory decree and 
was capable of execution: 15 O.C. 99: Dist.- 
A.I.Ft 1922 Oudh 34, Ref. [p 304 C 1 ] 

. Sura ; Sakai for Applicant. 

D . K. Seth —for Respondent. 

Judgment.— Tho appellant 

respondent are father and son. ... 

com so of a partition suit they executed 
a compromise by way of family settle¬ 
ment and a decree was passed in the 
{terms of tho compromise. The present 
parties were originally both defendants 
in that suit. Between them it was 
agLQed that tho present respondent 
should pay the appellant a sum of Rs. 25 
a month by way of maintenance and a 
provision was included in the compro¬ 
mise, which was incorporated in tho 
decree, that in the event of non-payment 
tho appellant should be able to recover 
tho amount from the person and pro¬ 
perty of the respondent in whatever 
manner he liked. The lower Court held 
that this was a declaratory decree which 
•could not bo executed, basing its doci- 
sion on a case reported in Kashi Ram v. 
Sahibunnissa a). The question whe¬ 
ther a decree is or is not a purely decla¬ 
ratory decree can only bo decided by 
examination of the decree itself. In the 
case reported in 15 O. C. (1), the decree 
•stopped short after ordering that tho 
claim of the plaintiff for Rs. 240 a year 
against the defendant be decreed No 
•date was given, no suggestion wasmade 
as to execution and the Court found that 
this was clearly a declaratory decree. 
In the course of that judgment, many 
judgments of other Courts wore cited 
and it appeared to the learned Addi¬ 
tional .Judicial Commissioners that tho 
^incjpal test for ascertaining whether 

(1) U912J 15 O.O. 99=15 1^07389.” “ 
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a decreo was or was not purely decla¬ 
ratory, was whether there was or was 
not a date given in tho decree on which 
it could bo executed. This was accepted 
as the ratio decidendi of that and other 
cases in a judgment of the Oudh Judi¬ 
cial Commissioner's Court reported in 
Dijai Raj Koer v. ,Jai Indr a Bahadur 
Singh (2). In that case a somewhat 
similar decree was under consideration, 
and the Judicial Commissioners found 
that it was not merely a declaratory 
deciee. It is true that they were hel¬ 
ped to this decision by the fact that 
theie was an order of His Alajesty in 
Council that tho date on which the 
docroe could he executed was. tho date of 
a testatoi s death, hut they also obser¬ 
ved that the date was well ascertained 
fiom the facts of tho case. In the pre¬ 
sent case the date is clearly the date on 
which tho decree was passed. No one 
has suggested that any other date should 
he considered. The respondent hound 
himself in his compromise to pay this 
sum pi esumabiy from the date on which 
the decree was passed until the day of 
his father s death, and no difficulty that 
I can see arises in execution from an 
omission in the decree to state that the 
sum was to accrue from that date. The 
sum decreed as maintenance was to be¬ 
come due monthly, and failing some pro¬ 
vision enacting that it was not to be¬ 
come due until a certain time had elap¬ 
sed, it must be presumed that the decreo 
came into force at once. In tho judg¬ 
ment to which I have referred Bijai 
Raj Koer v. J ai Indra Bahadur 
Sinok (2) (at p. 10 of 0 O.L.J.), tho lear- 
nod Judicial Commissioners observed: 

. T f ho L affc, . fcudo which the judgmont-debtor 
has taken in resisting the execution of the 
decree is manifestly unjusr. It is our clear 
duty to avoid such construction of the deed in 
question which would hereafter result in 
multiplicity of suits between tho parties. M 

Those words apply with equal force 
to the case before mo. Tho respondent 
does not attempt to deny that he agreed 
in a family settlement to pay his father 
Ks. 2o a month. Ho merely soaks on a 
line question of law to force his father 
o file another suit in order to get paid. 

In my opinion the docroe sufliciontly 

contemplated execution proceedings in 
the words which I have cited above 

p re,ent “ P1, ° n * nl "«»»“•' 

(2) A.I.R. 1922 Oudh 34. ' 
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'‘realize the amount in any way he liked 

against the person and property of the res¬ 
pondent.” 

I have no doubt that these words refer 
jto execution proceedings although such 
proceedings are not explicitly mentioned 
in this case, and although they were 
mentioned in connexion with an allow¬ 
ance awarded to a person who was 
plaintiff in that suit and who was also 
a party to the compromise. In my opin¬ 
ion this was not merely a declaratory 
decree and it is capable of execution. 
I therefore allow this appeal with costs, 
set aside the decree of the lower Court 
and order that the judgment-debtor’s 
objection be dismissed with costs. 

R.m./r.k. Appeal allowed. 
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PUI/LAN, J. 

Abdul Rahim —Plaintiff—Appellant. 

v. 

Wazir All —Defendant—Respondent. 

Second Appeal No, 353 of 1929, Deci¬ 
ded on 11th February 1930, from decree 
of Addl. Sub-Judge, Lucknow, D/- 13th 
September 1929. 

Limitation Act, Art. 144 —Mere planting 
of trees on another’s land does not amount 
to dispossession unless there is denial of 
right of owner. 

The mere planting of trees on another per- 
Bon’s land does not amount to dispossession. 
In such cases a person who plants trees has 
either right of ownership or no right at all. 
Where therefore a person had planted trees on 
the landlord’s land without permission and 
after doing so had asserted no possession either 
by using the trees or by using the land and he 
had no right to continuo to enjoy the trees 
after the landlord has asserted his ownership 
over the land on which the trees wore situated. 
The landlord is entitled to the possession of the 
land. Art. 144 applied to tho case, not Arts. 32 
and 142: S O.C. 177, Rel. on ; A.I.R. 1922 Oudh 
47, Dist . [P 304 C 2, P 305 C 1] 

G. Hasan — for Appellant. 

Naziruddin —for Respondent. 

Judgment.—The plaintiff in this 
suit is the landlord of a plot numbered 
1/1 in tho village of Parigaon. He 
brought this suit for possession of a 
portion of that plot by demolition of 10 
trees which wore standing thereon. The 
Courts below have found that tho plain¬ 
tiff is entitled to tho land, and in res¬ 
pect of 7 trees which wore planted re¬ 
cently they have ordered the defendant 
to remove them. But as to tho other 
9 trees the Courts below have held that 
they were planted more than 12 years 


ago, and have permitted the defendant- 
to use the plot for the enjoyment of 
those trees. Both parties have appealed* 
The plaintiff claims that these 9 trees 
also should be removed and the defen¬ 
dant claims that he should he held to ba¬ 
the owner of the land covered by those 
trees. It is not easy to support the con¬ 
clusion of the lower Courts in view of 
their findings. They have found defi¬ 
nitely that this plot is waste land and 
that neither by planting trees nor bjr 
any other act has the defendant acqui¬ 
red adverse possession. The first Court- 
held that the suit in respect of the trees 
planted more than 12 years ago was 
barred by limitation. The lower ap-> 
pellate Court expressed no opinion on 
this point except that Art. 32, Lim. Act, 
had no application. The judgment of 
the lower appellate Court is far from 
clear but I assume that there is a find¬ 
ing that the defendant’s predecessor 
planted these 9 trees more than 12 
years ago. 

The mere planting of trees on an¬ 
other person’s land does not amount) 
to dispossession. Consequently the 
plaintiff is still in possession of the land 
irrespective of the fact that the trees 
had been planted by another person. 
There is no finding that the defendant 
made any assertion of a right to hold 
possession of any portion of the land* 
even that on which the trees were plan¬ 
ted, and the fact that he planted the- 
trees more than 12 years ago has no- 
effect in improving a title which only 
began to be asserted when he denied 
the right of the owner. Thus, in my 
opinion, it is inconsistent with the find¬ 
ings of the Court below to give to the 
defendant any right over the trees 
which his ancestors planted on the 
plaintiff’s land without permission and 
over which he asserted no title. This 
is the view taken by tho late Judicial 
Commissioner’s Court in Thakur Shco 
Naraiji Singh v. Bodal Singh (l) and 
this ruling has been consistently fol¬ 
lowed. I may say that these trees are 
nim trees and tho defendant could not 
assert proprietary possession over them 
in the same manner as he might have 
asserted possession by collecting the 
fruit of mango or other fruit-bearing 
trees. As there was no dispossession o 
the landlord by the planting__ oLJi^ 

(1) [1905] 8 O.O. 177. 
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Jht 6 ?: 1 Ca ^ DOt accept the contention of 

that f ? r the def «odant 

period of if Acfc> a PPl> 08 . The 

onlv ari^o^ tafcl0n ln 8uch a case can 
only arise from an assertion of adverse 

possession and the article fh vf „ 7- 

OhafurKhn T n 1Ulinfi re Ported in 
Cr/m/M, Khanv. Pray Narayan (2) an 

plios to a case where there has been dis 

possession or at any rate an assertion 

of adverse possession from which a 

period can bo calculated, and has no 

app ication to the prosent suit. This is 

b Jow C in°* h® T\ observed lj y ‘ho Court 
afnL 7t Ch ^ rt> 32 cau apply be- 

one who I‘ r ? f f 3 ° uly to tlle c aso of 
one who has a right to uso property for 

.uritr'K" * nj 

purposes. There are lindings of fact of 

'»• I am 

|,aJ no rielifc in, elle ®*' that the dofemHnt 

no ughb to uso this proDerfcv (nr 

purpose. The learned Judge of the Court 
below appears to have found a difficulty 

these trees in s» f or M en V° y r nt ° Ver 

there was nn . . ° f fc 10 ’ Lnfl] n^ that 

b’etfeeT £,? 

mediate right between ? u 7„ lnt ° r - 

mo that in a 0 .« „f ki I ? ppoais to 

ow h nerSp t3 or tr no 3 1^° a^al? CP 

prosent case the defendant fas in mv 
opinion, acquired no riel.t tt ’ 
the trees without permission n ' ° d 

body elso’s land ' , ? n SOm °- 

asserted no possession J'll d0 ,' ns= ho 

•> «•'"* *1.0uSd ISZ 

the trees after the Iandlo" l‘V U ° t0 en,oy 

his owners hi n e lan «lord has asserted 

“>«»"taft^Tih? K, 0 vJ lch 

»ot claim the trees H« d °V d ° 03 

that they should be removed aSk3 

t> lod to this relief “nd I t? ' S ,° n - 
allow the plaintiff’s appeal in ° ( ° r ? 

Xo. 353 with costa ap ' oa ‘ ln appeal 

decree bo amended to tf h t 

the whole suit should he decreed win 
costs throughout. vitli 

* or tho reasons already oivnr. fk 
R-M./r.k. Order accordingly. 
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p,a ’ ad ”* «W, - 

19*a^rw-d” 1 - Da “ r00 Appeal No. -Jf, of 
4J-J, Decided on 10th February ihn 

v- .**» -o. «. 

application for transfer Judgmenld ebtor in 

decree-Prorer C:C^VVe^r„ U b ab r' y ° f 

Court transferring decree x^ r' 0 " ,S 
Court retain, jurisdiction ~~ Transferrer 
oxeculability of decree a ,T j na, f ers •* to 
fuch matter before transfer— R * hou,d d *cide 

has no power to execute „, But ,’ 1 Ucl> Courl 
outside its jurisdiction * el1 pro P e r«y 

docreVth’o °' a 

Court, which transfers the ( l eC ree JeC< Th U c th ° 

which passed a decree rctaius Cour - 
all matters re Intine tn J Jr <~diction over 

decree and should decide^ 1 °^ Xc . cutabil *fc7 of the 
transferring the decree to bh* V. mat6ors . before 
territorial jurisdiction over th L ° Urt which has 
which the decree-holder P ro P ert y againss 

decree but there /„ fl3 . e . ks to execute the 

Posing tho d^r^o ceases rt h °' tb ° C °' ,r:; 

attach or soil property 011 r'; - 16 ^ . no . Power to 
42 Had. 821 (/.' // 1 ' s ‘ c * a lts jurisdiction. 
Foil. A. i n. 1920 Mad. 199 

(bj Civil P. c. S 11 — r- 1 ’ J0S 9 2 - P 304 ) C 1] 

ou’fio e n in exo* 

673, Eri. on a,ld '• A 1924 .l/a f! 

rcuW^*-' a, ' ,, ' V - lies. 

um J tSro I , , \r;' 0, ; a l i o so ,‘; n fr' t j 1 ' ,,u ' 

eivJTJr?efT“' 3 V “ '• ■—» “ 

o tho act/ ,rr nt ° f tl,& P a «msand 

Hon r 1 leading up to those apnli >a 

t.ons for execution. O ne Oajadhai P.'a-' 
sad, who died in tho year 1924 im i *. 

sr c fer h c^'*r' -SKr” 

wilt On » 

amended on three occaiSi, h ° 

will being dated 4 h xt ’ h,s fjnal 

Under theto wills he ^ 00 . 

queath tlio estate nf n pu !^oited to bo- 
»o„ Q ; „« s ; Prasad iT' . t0 ,!‘ iS 

‘heir lifetime and the^calter f ra3 . ad / or 

condonts in pemetnib, ^ ,HS dos - 

oxocutod a nrnmla ty ' Ganosh Prasad 

a Promissory note for R s . 5 ,610 
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in favour of ono Mao 3 a Bin, and after 
U 10 death of Ganesh Pra3ad which took 
place in 1912, a decree was obtained by 
Debi Prasad, Ajodhya Prasad and Ga* 
jadhar Prasad, who represented Mansa 
Din, against tho sons and grandsons of 
Ganesh Prasad for a sum of Rs. 10,000, 
tnado up of the consideration of tho pro¬ 
mote and interest thereon, and it wa 3 
ordered that this decree should ho rea¬ 
lized from tho entire joint family pro¬ 
perty of Ganesh Prasad and the defen¬ 
dants. The defondants wore not them¬ 
selves personally liablo. This decree was 
obtained in the Court of the Subordi¬ 
nate Judge of Lucknow under whose 
jurisdiction the Durjanpur property was 
at that timo situate. Tlio decree-holders 
applied from timo to time for execution 
of thoir decree, but we are concerned 
primarily with the application made 
by them on 25th May 1921. 

In this application ; they sought for 
execution of the decree by attachment 
and sale of tho entire property in tho 
hands of the judgment-debtors specified 
in the list attached to tho application. 
Tho list contained the names of all the 
villages of tho Durjanpur estate. Objec¬ 
tions were made to this execution by the 
sons of Ganesh Prasad These sons wore 
Balkishon, Lalji and Mahadeo. Balkishen 
aud Mahadeo made a joint objection and 
Lalji made a separate objection. Lalji’s 
wife Krishen Kuar also objected on the 
ground that certain property had been 
gifted to her by her husband. Her ob¬ 
jection was dismissed, and sho there¬ 
upon filed a regular suit which was 
hoard together with the objections raado 
by Balkishon and Mahadeo and Lalji. 
Tho questions which wore then before 
the Court for decision were whether 
this was joint family property or tho 
separate property obtained by these 
persons under the wills of Gajadhar 
Prasad and whothor it was or was not 
liable to attachment and sale in execu¬ 
tion of tho decreo. Tho docroo-holdors 
filed counter-objections as well as a 
written statement in tho case brought 
by Mt. Kislion Kuar. They denied tho 
wills and they pleaded that, ovon if tho 
wills wore executed, tho property at¬ 
tached would not bo tho solf-acquired 
property of tho objectors so as to save it 
from execution and, oven if it was hold 
to bo self-acquired proporty, it would 
still bo liablo to attachment and sale 


and in one of the objections (Ex. 5) they 
said: 

That iu any caso tho alleged wills and oon- 
dicils do uot^ create in favour of tho objeotors 
any interest in the property in quostion 
which will protect them from being attached 
and sold in execution*” 

Th is was the case that wont before 
the Subordinate Judge. lie decreed the 
suit of Krishen Kuar and allowed the ob¬ 
jections in his judgmeub dated 1st De¬ 
cember 1926, printed from p. 51 onwards 
in parts 1 and 2 of the printed book in 
First Appeal No. 51 of 1926. The find¬ 
ing of the Subordinate Judge was that 
the wills of Gajadhar Prasad were ge¬ 
nuine, that they conferred a life-estate 
only on his son Ganesh Prasad, that on 
the death of Ganesh Pra9sd this interest 
came to end and his sons took tho pro¬ 
perty under the terms of the will. The 
case went on appeal before a Bench of 
this Court of which ono of us was a 
member and tho judgment is reported in 
Debi Prasad v. Krishna Kuntcar (1). In 
dismissing the appeal the Court inter¬ 
preted the wills or more properly the 

last will, in the following manner : 

It dovisod tho offices of lambardar aud tho 
corpus of the Durjanpur properties in moieties 
to the testator's sous Ganesh Prasad aud 13i- 
sheshar Prasad without power of transfer. This 
can only moan that Ex. 4 made a gift of a 
life-estate in ono-half to each, son aud wo 
construe tho deoi to continue that on the 
deaths of Gauesh Prasad and Bishoshar Pra¬ 
sad in each instauce a life interest is created in 
favour of the eons of Ganesh Prasid ahd tho 
sons of Bishoshar Prasad. Upon tho conclu¬ 
sion of thoso life estates other lifo-estates were 
to ariso in favour of grindsons, and tho will 
undoubtedly purports to create a rule of suc¬ 
cession in favour of unborn persons. In so far 
as it purports to create a rule of succession iu 
favour of unborn persons its provisions are 
void. But in our opinion so far as it crea¬ 
tes lifo-estato in favour of Ganesh Prasad 
and Bishoshar Prasad, tho disposition is good 
and in ro far as it creates life estates 
on the death of Ganesh Prasad and Bisho¬ 
shar Prasad in favour of persons who 
wore in existence at the time, such persons 
boing the sons of Ganesh Prasad and Bisho¬ 
shar Prasad, tho bequest is also good. Raja 
Bhaiva alias Balkrishna, Lalji mid Mahadeo 
Prasad wore all born before 1000. IIow does 
tho case then stand ? On tho death of Ganesh 
Prasid a 1 ifo estate came into being in favour 
of Raja Bhaiva,* Lalji, and Mahadeo Pfasa , 
tho sons of Gane 3 li Prasad. This is a life es 
tato iu self-acquired property and by no stroten 
of language cau thoir interests in the same > 
said to bo “ tho joint family proporty of Gft* 
nosh Prasad and the defendants; Lalji was on 
titled to transfer his life infcorest to *his wi 0 
and on the ovidonoo ho did so transfer 1 . 
what oxtont tho gr andsons o f Ganesh^ ra — 

(T) A. I. R. 1923 Oudh 20. 
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^sajoy a - life-interest in this property it ig not 
neoesgary for us to dooido. It is uot ncoeggarv 
for us to dooido whothor they havo any inte'- 
fathers^tho property during the lifetime o^f their 

point I«'Th<, ar ° ° a y coa . coru9cJ boro with one 
jxMnt. Is thg- property m question property 

a * ™ nbo at ^chod and sold in execution of 
the defondants-appellants decree? We decide 

f ? 2afc lfc cannot be attached aud sold in execu¬ 
tion of tho appellants' decree." 

Wo have quoted this finding in full as 
wo have been again asked in those an. 
peals to consider tho effect of the wills 
•° f Ga Jadl)ar Prasad. The decree-hold- 
«13 sought leave to appeal to tho Privy 
•Council and para. 5 of the grounds of 
appeals runs as follows: 

With wg»“L7 h n ‘ th r was int «staoy either 
dftar PraaiH t,ra property of Gaja- 

which davoLs . h r ° gard lo tha reuiaiuder 

thair joint ance^l propTty.-^ 1 Sca,ldsoQ3 »■ 

Leave was granted to appeal but was 
subsequently cancelled as tho decroo 

liio date of the order cancelling the cer¬ 
tificate ,s dated 23rd February 1928 

Saadatganj was transfen'ed from "the 

onhordiuata Judrjn of r i cn0 

q,. i i • , x UU S° ot Lucknow to the 

frd July a i928 Ud t g h° °/ Malhiabad - On 
plied to execute their decree against 

5ebtois V bu^hr Pe :' ty ° f th ° i^g-ont! 

the annHdr Y 3ub30 Jl u °"tly amended 
, application on 25th August 1028 

praying for tho attachment of the fol 

r°T ty ; the estate in 

Sal°„p, B a* a .J !e“tV Lv .l ) , i *»■' 

the list, noted 

tata TKn • , Qly th0 Durjanpur es- 

the 'ground U t 1 hfb° n tl“ l0l)fc ? r3 ° bieotod 

Chief Court which ° Je f m ° nfc ,° f fcb ° 
quoted onor-htn.i hava al »eady 

the meantime anothr 3 

named Ganosh Bihari applied?°°' holdor 
tion of his decree a»Vh1 5™ 

" 20 th" March* 1 929^me n tic oned 

Property, that is the vested remainder 
after the death of Bal Kishen. Lalji and 

taohed inf. raSa<1 ’ ha f d alroad >' been at- 

flad and 1. Caa ° ° f . Pandib Dl3bi Pra- 
requested H.'Tm. and tbo decreo-holdor 

he attasi , unJ „, JJ ZZV 

Court ordered attachment . without issu? 
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iDg notice to tho judgmont-dobtor 3 be- 

date°of H Period of 12 years from the 
date of tho decree was about to expire 

and consequently the objections were 

filed after tho attachment. These ob 

lections ra sed for tho first time the 

question of jurisdiction, tho very first 

objection being that tho villages of 

which attachment had been ordered are 

situate in Tahsil Malhiabad which is 

beyond the jurisdiction of tho Court. 

Ihoy objected furthor to tho fact 

that the order of attachment was pass 

od ex parte, and added in brief other 

case of Del\? P f to , th ° 39 rai " d the 

iTtl r, l n la ! ad and otll er3. On 

. 1 July the Court; passed the follow 

mg order : uaow 

swr r 

rateable distributionshould ba mad a d ' e f T 

proceeds in his favour also TbT^T fcho 
jurisdiotion in this application ™^“bo d“ e °- 
ue J i a tue s imo m in nor in i n iv,, J 3C | 

cation. £ order this execution cas^Vn ^ 
pending to await tho result of Debi PiuTid’s 

that Of juriSion undo b J v tb 0 r •, in , Ch:di “ S 
fh^Tai 1 t 'y i3 . c ? 3e sh *‘l b 3 decided onlyader 
arr'ivfd at.” ° nS that othor “ro 

Now no objection as to jurisdiction 
a I been rnaue in tiio cane of Debi Pn 
sad until the 1th May 1129, which was' 
the date on which the objection was 

o,i ti'^f 1° r°M° f ? an05h ®‘hari, and 
i that dato Jio learntd Subordinate 

Judge gave a decision on tbo question 

of juilsdiction lidding that lie had 

power to order attachment of this pro¬ 
perty. Ho had previously decided ^he 
questions of res judicata and limitation 
m favour of tho docroo-holdci s in an 
Older dated 30th October 1928 aud his 
final order was passod on tho remainder 
of tho caso on 20th July 1929. On the 
same date ho wrote at tho fo-'t of his 
judgment in Caso No. 81 of 1928, that is 
the case of Debi Prasad and others, the 

following order in tho case of Ganosh 
Dikan : 

\r- Irl 11 viow o{ roy dccioions on objections in 
Miscellaneous C.iso No. 84 of noa r r • 

theBo objections also. No order as'to costs!” '‘ M 

We have boforo us appeals bv tbo 
ju gmont-dobtors both against the doci 
s .on in favour of Debi Prasad and others 
and also fcho decision in favour nf 

distTnct Bibari> a,ld « must keep them 
distinct. The learned counsel who has 
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argued both appeals concedes that in 
the case of Dobi Prasad and others he 
is debarred under S. 2L, Act 5 of 190S, 
frcm raising the question of jurisdiction 
and he lias, therefore, challenged the 
decision in that group of cases on other 
grounds, but in the caso of Ganesh 
Bihari the objection as to jurisdiction 
was raised at the first possible moment 
and he has pressed the point before us. 
His argument is that a Court passing a 
decree has jurisdiction to entertain an 
execution application provided that the 
relief sought is within the jurisdiction 
of the Court but, if the relief sought is 


beyond the jurisdiction, the Court which 
passed the decree has *no power except 
to transfer the decree to the Court hav¬ 
ing jurisdiction. On the other side wo 
have been referred to certain decisions 
of the Calcutta High Court which went 
so far as to say that a decree could ne 
executed by the Court which passed the 
decree against property outside its juris¬ 
diction. Wo do not consider that either 
of these extreme views is correct. 
S. 37, Civil P. C., lays down that the 

expression Court which passed a de¬ 
cree” includes, for the purpose of execu¬ 
tion, the Court of first instance and 

where : 

“the Court of first instance has ceased to 
cx’st or to 1 avo jurisdiction to execute it, the 
Court which, if the suit wherein tho decree 
was passed was instituted at tho time of mak¬ 
ing the application for tho execution of the 
decree, would have jurisdiction to try such 

suit.’* * 


Section 38 lays down the general rule 
that a decree may bo executed either by 
tho Court which passed it or by tho 
Court to which it is sent for execution 
and S. 39 lays down cases in which tho 
Court which passod tho decreo may 
send it for execution to another Court. 
In our opinion these sections road to¬ 
gether lay down tho rule that tho Court 
which passed tho decreo must execute 
it until it lvis lost jurisdiction to exe¬ 
cute it, and it has lost jurisdiction to 
execute it when there is no property 
within its jurisdiction against which the 
decreo can bo executed. But t.iis. is 
far from saying that tho Court which 
passed a decree is moroly a cloaiing 
house to pass on tho decree for execu¬ 
tion without question to tho Court in 
which tho property sought to ho at¬ 
tached is situated. Tho terms of R. 28, 
O. 21, are opposed to any such view and 


clearly indicate that the Court which 
passed the decree can pass orders rela¬ 
ting to the execution of such decree 
which are binding on the Court to 
which the decreo is sent for execution. 
In our opinion there i3 nothing to debar 
a Court which passed the decree from 
deciding any matters which may arise 
in execution quite apart from the at¬ 
tachment or sale of property. It would 
be roost improper in our opinion that a 
Court should forward to another Court 
for execution a decree which was bar¬ 
red by time or which for some other 
reason could not be executed, and in¬ 
deed the Court forwarding a decree 
must send with it a certificate of non- 
execution as required by O. 21, R. 6* 
Civil P. C., and such a certificate must 
be based upon enquiry and must admit 
of adjudication of the dispute if any 
between tho parties. As far as autho¬ 
rities are concerned, wo do not think it 
would servo any good purpose to dis¬ 
cuss decisions of tho Calcutta High 
Court which are alleged to bo at vaii- 
anco with the Full Bench ruling of that 
Court roporbod in Prem Chand Deij v. 
Mokhcda Deli (2) where it was clearly 
held that a Court has no jurisdiction in 
execution of a decreo to sell property 
over which it had no territorial juris¬ 
diction at the timo it passed the order 


f sale. 

This view has been accepted by 
fcher High Courts, notably tho High 
!ourt of Madras in a Full Bench deci- 
ion reported in Secni Nandan v. 3/ nthu. 
amt/ Ptllai (3), and in that case also 
he view was taken that the Court 
rhich passed tho decree was still the 
,roper Court for execution, although it 
iad no power to sell and attach pio- 
iorty outsido its jurisdiction. Very re- 
ontly the view taken in the Madras 
Ijnh Court has been put forward in a 
udgmont reported in A . /. 7?. 1929 \la< . 
99* S. A r . Suhramanian Chettiar v. 

Ramanadlian Chettiar . The v *® w e ? 
pressed in that caso was that wheio in 

m application for transfer of a decreo, 

die judgment-debtor raise o )ec i -j 
is regards tho oxocutahility of . 

>reo, the proper Court to decide ' 
jbjoction is the Cohr t which transfe- 

(2) [1890] 17 Cal. 609 (F.U.). 28l —n 

(3) w 3 eV^sTa" m. w. 

N. CIO (F.13.). 
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the decree* This is the view which 
commends itself to us. In our opinion 
the Court which executes a decree re¬ 
tains jurisdiction over all matters rela¬ 
ting to the exocubability of the decree 
and should decide such matters before 
transferring the decree to the Court 
which lias territorial jurisdiction over 
the property against which the decree- 
holder seoks to execute the decree, but 
there the function of the Court passing 
the decree ceases. It has no power to 
[attach or soil property outside its juris¬ 
diction. Wo cannot accept the view 
that the word “include” in S. 37, Civil 
P. C., confers powers upon two Courts 
to attach and sell property, namely the 
Court which passed the decree and the 
Court in which the property is situated 
and we find therefore, that the Court of 
the.Subordinate Judge of Jjucknow had 
no jurisdiction to pass an order attach¬ 
ing this property on the application of 
the decree-holder Ganesh Bihari. 

* ]3ufc the order is vitiated also by the 
fact that, in our opinion, the caso was 
ne\or heard on its merits, 
reproduced above the ordor 
the Judge on 13bh July L ( J29. 
not find that au order saving 
question of jurisdiction in this applica¬ 
tion shall bo decided in the same manner 
as in the other application, referring to 
a decision of 5th May which was not 
passed in these proceedings, is in any 
way a decision of the question as bet¬ 
ween the judgment-debtors and Ganesh 
lliAii, nor can wo find that an ordor 
that tho caso was to remain ponding to 
await tho result of fcho other cases, and 
that the objections were to he decided 
only after tho final decision in tho other 
case had been arrived at, are equivalent 
o saying that tho two cases were to he 
tried together. On tho contrary tho 
cases were kept apart, and wo are as. 
sured bj the learned counsel who ap¬ 
peared in that caso that he was under 
the impression that after the decision 
of Debi Prasad s caso he would he 
allowed to argue the case as against 
oanosh Bihari separately. In our opi¬ 
nion tho statement of learned counsol 
is supported by tho ovidouco obtainable 
from tho record and wo hold that, as 
far as tho execution application made 
by Ganesh Bihari is concerned, tho deci¬ 
sion is incomplete, first because tho 
{-'Ourt had no jurisdiction to pass tho 


We have 
passed by 
W e can- 
thafc the 
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order of attachment and sale/ and 
secondly, because there has been in fact 
no hearing of tho case on its merits. 
We hold, therefore, that Appeal No. 55 
of l9 - 9 must succeed. Tho order of the 
Court below is valid to this extent only 
that it has transferred the decree to tho 
Coin t having jurisdiction to execute it 
b]> attachment and sale of the property. 

In the other appeals the chief point 
taken is that tho application for execu¬ 
tion is barred by the principle of res 
judicata. The learned counsel for the 
respondents have sought to dissociato 
tho present application for attachment 
of what is described as the vested re¬ 
in aindoi in this property from his former 
application which was to attach all the 
interests of tho judgment-debtors in tho 
joint property. It is true that the 
words vested remainder’’ were not used 

in the earlier proceedings until tho ap¬ 
plication was mado for leave to appeal 
to the Privy Council, but in that appli¬ 
cation it was not suggested that the 
question had not been raised. Rather 
the suggestion was the Courts ought to 
have decided that the ultimate remain¬ 
der devolving on the sons aud grandsons 
of Ganesh Prasad as their joint ances- 
tial property was liable to attachment 
and sale. No doubt the appeal was not 
pressed in the Privy Council and no 
decision was given in express tdrms on 
the question raised therein, but tho res¬ 
pondents themselves clearlv believed 
that the question fell within tho scope 
of the proceedings, and we do not con- 
sidei that they wore in error. We can¬ 
not follow the argument of tho learned 
Subordinate Judge in his order dated 
30bh October 1928 in which he attempts 
to show that tho estate in remainder 
was entirely separate from the estate 
which tho decree-holders sought to at¬ 
tach in their former application. In 
our opinion they sought to attach all 
tho interests possessed by the judgment- 
debtors in tho joint estate. The Courts 
hold that tho interest which they pos¬ 
sessed at present was not an interest in 
tho joint estate. There was, therefore, 
nothing which tho docreo-holdors could 
abtac^i and soli. We are not prepared 
to oilier from tho view expressed by tho 
Bench of this Court as to tho construc¬ 
tion of tho will which wo have alroady 
quo ed and wo bolieve that tho finding 
Of tho Court, namely that tho property 
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in question was property that could nob 
he attached and sold in execution of the 
decree, concluded the whole matter and 
covered the whole interest of the judg¬ 
ment-debtors in the property; but oven 
if it can be held that this particular 
point was nob separately taken and that 
it is possible for a decree-holder, having 
failed to attach the property as it stands 
in the possession of the judgment-deb¬ 
tors, to attach an interest in the pro¬ 
perty which can bo determined only on 
their death when it becomes vested in 
their posterity, wo are of opinion that 
the principle of constructive res judicata 
at least applies, and that this is a claim 
which if nob made in the first instance 
should have been made and must be held 
to have been decided against the decree- 
holders, This question of constructive 
res judicata was treated very briefly by 
the learned Subordinate Judge as fol¬ 
lows : “This is a point which must be 
hold to have boon decided by necessary 
implication." For the general rule that 
the principle of res judicata applies in 
execution proceedings, wo need only 
refer to a recent decision of this Court 
reported in Raghubar Singh v. Gokaran 
(4) which is based on a decision in TTook 
v. Administrator General of Bengal (5) 
and a recent judgment of the Allahabad 
High Court reported in Dip Prakash v. 
Bohr a Divarka Prasad (6). The samo 
view was taken by the High Courts of 
Madras and Bombay in Gadigappa v. 
Shidappa G urushidai^pa (7) and Rajita- 
giripathy v. Bliavani Sankaram (8). 
Much of the judgment of the learned 
lower Court has been devoted to a dis¬ 
cussion of the meaning of the wills of 
Gajadhar Prasad. In our opinion the 
wills are sufficiently interpreted by the 
judgment of this Court to which we 
have already referred, and we do not 
] roposo to reopen the question in these 
appeals. 

In our opinion even if it can he 
held that the vested remainder is 
riot implicitly included in the intorest 
in the joint property which the decree- 
holders sought to attach in tbo first 
case, it was the duty of the decree- 
holders in fchoir former application for 

(4) A. I. R. i»2G Oudh 291=1 Luck. 171. 

(5) A. I, R. 1921 P. C. 11 = 48 Cal. 419=18 
I. A. 187 (P.C.). 

(G) A. I. R. 192G All. 71=48 All. 201. 

(7) A. I. R. 1924 Boin. 495=48 Bom, 638. 

(8) A. I. R. 1924 Mad. G73 = 17 Mad. Gil. 

* 


attachment to include this interest, and 
they can properly bo met in the present 
proceedings by the plea of res judicata*. 

\Ye find, therefore, that the appel¬ 
lants should succeed in these appeals 
also. We accordingly allow all these* 
appeals with costs throughout. We 
uphold the objections of the judgment- 
debtors and we order the estate to be 
released from attachment. 

R.M./R.K. Order accordingly • 
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Srivastava, J. 

Yaqub Khan —Defendant—Appellant.. 

v. 

Shco Dularcy and another —Plaintiffs- 
—Respondents. 

Second Appeal No. 299 of 1929, De¬ 
cided on 19th February 1930, front, 
decree o f Addl. Sub-Judge, Unao, D/-lst> 
August 1929.' 

(a) Record-of-Rights—Entry in Record-of- 
Rights as regards succession is prinia faci<i- 
• ufficicnt evidence. 

In the absence of any evidence to the con¬ 
trary an entry in Rocord-of-Rights must be-* 
taken as sufficient evidence as regards parti-, 
cular succession and title. [P 311 C 2}' 

(b) Limitation Act, Art. 144—Suit for pos¬ 
session based on title—Suit is governed bjp 
Art. 144 and if defendant sets up adverse 
possession, burden is on him to moke out 

his case. . 

A suit for poss 3 ssion based on the title irc 

governed by Art. 144 and if the defendanfe^set. 
up a plea of adverso possession, it is for oho 
defendant to mako out his ploa °f adverse pos- 
session and not for the plaintiff to prove 
possession within limitation. [P 311 L 

Zahur Ahmad —for Appellant. 

Rampal Ram —for Respondent 1. 

Judgment.—This is the defendant’s 
appeal against the decision dated lst> 
August 1929 passed by the Additional 
Subordinate Judgo of Unao, reversing 
the decision dated 1st October 1928 pas¬ 
sed by the Munsif, South Unao. It arisen 
out of a suit for possession in respect o£ 
a inuafi plot 732 of the first regular set¬ 
tlement corresponding to 1182 of the 
second settlement and 1395 of the pio- 
sent settlement. The plaintiffs came 
into Court on the allegation that the 
plot in suit was hold by Man Das plain¬ 
tiff 2 as muafi khairati and that he hao 
sold it to plaintiff 1, Sheo Dularey> 
undor a sale deod dated 23rd September 
1926, that plaintiff 1 had issued a notice 
of ejectment against the defendant u 
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that the defendant instituted a suit con¬ 
testing the notice of ejectment on the 
ground that he was not a tenant but 
had acquired ownership in the said 
land. The revenue Court decrood the 
suit on 10th January 1927 and cancelled 

the notice ot ejectment. The plaintiffs 

lased their cause of action on the afore- 
said decision of fcho revenue Court pas- 
sed oni 10th January 1927 and accord¬ 
ingly instituted the present suit for pos¬ 
session in the civil Court. Thodefen- 
dant raised various pleas. Ho denied 
the title of plaintiff 2 and doniod his 
possession in rospoct of tlio land in suit 
and pleaded that ho had been in adverse 
possession for ovor twelve years. 

.. 7r° f’. rl , al c °ui't framed issues relating 
to the title of plaintiff 2, the validity of 
the sale deed executed by him in favour 
Of plaintiff 1 and about tho defendant 
having acquired title by adverse posses- 
sion. The learned Munsif decided tho 

a c ndn si * f i* r to aJve rso possession 

against the defendant but dismissed tho 

had " 8 that tho plaintiffs 

had Jailed to prove that Man Das plain- 
Tho^ll* 8 ^# 6 ° Wner ° f fcho plot in 3u it. 

appeaIed to C'o lower ap- 
pella e Court and the learned Add?. 

wfth* | SU ?° v' nate , Judge has disagreed 
with the finding of the trial Court on 

the quostion of tho title of Man Das 

and has accordingly decroed tho plain- 

ordin!!* ** T^ n ° le , arned Additional Sub- 

men? M. /m' 3 ®? ? 1s ° 9Ay9 in his judg¬ 
ment that tho defendant did not impugn 

reL a d CU T y ° f th ° finding as 

regaids adverse possession. The defen- 

dant has come hero in second appeal. 

annininf r tf° d ® ounso1 for ‘ho defendant 

legged th« ha3 ‘"r C l ° fir3t pUco chaU 
tho . ‘ h ° COrrO0tness of fcl >o finding of 

the titlo e of a M a n li Das ^n^ “ r °? a . l ' a3 

cinnoVSiluLtToSed^ 8 ° f 

Judge 

Plaintiff 2 as P. W. l°andcert Ha^docu 
^ents and found that tho land in suit 

who° r,8, ?K lly th ° mUaR of Bal deo Das 

that nlai tV U o U ° f Narain Das and 
that plaintiff 2 was tho chela of 

ShSTofth W ° l° arn °d counsel on 
even /h f l h ! d° fo pdant contends that 
even though the relationship of guru and 

*.„ b frr 

9 and between Narain Das and Man 
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Das be established, yet it is not proved 

that in fact Narain-Dassucceoded Baldeo 

Das and Man Das succeeded Narain 
J-»as. i cannot see my way to accede to 
this contention. Tho names of these 
persons find place in tho khasras which 
have been accepted by the lower appel¬ 
late Court. This in tho absence of any! 
evidence to tho contrary mu 9 t ho taken 
as sii icient to establish tho succession 
of Narain Das and Man Das rospocti-, 

f*!? 10 find 'ug is sufficiently eup-j 
ported by evidence and I can see no 
reason to go behind itdn second appeal/ 
Next it was argued that tho plaintiffs 

!vm°- f t- 0 ‘1 ?? prova fchoir possession 
withm limitation and it was contended 

that tho plaintiffs’ suit must fail on that 
groun . In my opinion tho contention 
is without substance. Tho claim as it 
was put forward in tho plaint was not 
one of possession or dispossession but 
one based upon tho plaintiffs’ title. The! 
plaintiffs claimed tho defendant to be' 
a tenant and it was only because the 1 
revenue Court had refused to rccognizel 
io relationship of landlord and tenant! 
between the partios that tho plaintiffs! 
had to institute this suit in tho civil 
court. In such a case it was for the 
defendant to make out his plea of ad¬ 
verse possession and not for the plaintiff 
to prove Ins possession withiu limita¬ 
tion. Both tho lower Courts have fcrea- 
teu tlio case as ono governed by Art III' 
and not by Art. 142. I think they wore! 
clearly right in doing so. The dofenJ 
dant also never in any of the two' 

Courts below questioned tho correctness 
of too issues framed by the trial Court 
nor pressed for any issue or inquiry as 
legarda tho plaintiffs’ possession within 
limitation. .So far as the plea of ad- 
verso possession goos tho finding of tho 

‘"i 'r as a 6 a >nst the defendant 

and this linding was accepted by him in 

the lower appellate Court. I must 

therefore, overrule this contention also. 

i • ^ osu . 16 13 that tho appeal fails 

and is dismissed with costs. 


v.B./rt. K. 


Appeal dismissed. 
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SniVASTAVA AND NaNAVUTTV, JJ. 

Gauri Shankar Kao —Defendant—Ap¬ 
pellant. 

v. 

Jawala Prasad and others —Plaintiffs 
and Defendant 2—Respondents. 

Second Appeal No. 311 of 1929, Deci¬ 
ded on 25tli February 1930, from decree 
of Third Add). Dist. Judge, Lucknow, 
D/- 12th August 1929. 

(a) Contract Act, S. 196 — Ratification and 
acquiescence when valid explained. 

Acquiescence and ratification must be found¬ 
ed on a full knowledge of the facts, and further 
it must be in relation to n transaction which 
may b' valid in itself and not illegal, and to 
which effect may bo given as against the party 
by his acquiccetice in and adoption of tho trac- 
saction: La Manque Jacques Cariirr v. La 
Ucni'jUcarfLparent De Montrel, (1837) 13 A. C\ 
111, roll, and Marsh v. Joseph, (LS97) 1 Ch , 
213, Rel on. [P 3U C 1] 

(b) Contract Act, S. 230 — Contract enter¬ 
ed into by agent for principal not undisclo¬ 
sed and incompetent to contract cannot be 
enforced against agent personally. 

Where an agont ontors into a contract on be¬ 
half of his principal who is • not undisclosed, 
and who is minor and honco iucompotent' to 
contract, the agent is not liable unior the con¬ 
tract, nor can the creditor enforce the contract 
against such an agont; 22 O. C. 103, Dist, 

[P 311 C 1] 

' M . L, Sakscna —for Appellant. 

Rad ha Krishna and Mukund Deha ri 
Lai —for Respondents 1 and 2. 

Judgment. —This is a second appoal 
by defendant 1 Kunwar Gauri Shankar 
Rao, taluqdar of Nimgaon in tho Kheri 
District. It arises out of a suit for re¬ 
covery of tho price of an electric plant 
and certain accessories alleged to have 
been supplied to the defendant-appel¬ 
lant. Tho plaintiffs aro the proprie¬ 
ty s of a firm styled tho British and 
American Electric Co., doaling in elec¬ 
tric plants and fittings. Their case was 

that tho defendant-appellant purchased 

from them on credit an electric plant 
with accessories and other articles \o\ 
ID. 3,338-10-0 and that they made a cash 
advance of Rs. 30. They also claimed 
Rs. 29 4 as interest amounting to total 
Rs. 3.602-10-0. They admitted receipt of 
Rs. 900 and claimed to roeovor the ha- 
lanco of Rs. 2,762-10-0. Subsequently 
they impleaded Mr. Mac Grogor, Mana¬ 
ger of tho Nimgaon estato as defondant 
on tho allegation that tho purchases 
in suit had been made through him and 
claimed that if tho defendant l he not 
held liable for tho whole or any portion 


of the claim, a decree for the same 
bo passed against defendant 2. Rani 
Surat Kuar who is the certificated 
guardian of defendant 1, filed a writ¬ 
ten statement raising various pleas. 
One of these pleas was that defendant 1 
was a minor and as such incompetent to 
make any valid contract. Sho also 
pleaded that the manager, defendant 2, 
had no power to mako any purchases. 
Defendant 2, denied his being a party 
to the contract and said that his only 
concern with tho transaction in suit 
was that ho had as a servant of tho es¬ 
tate, settled tho price of tho engine 
when there arose a dispute about it 
between the contracting parties, lor tho 
rest ho adopted the pleas raised on behalf 
of defendant 1. Tho plalntifis admit¬ 
ted that defendant 1 was a minor when 
tho contract in suit was entered into 
but pleaded by way of rejoinder that 
tho contract in question had been lati- 
fied by the guardian of defendant 1 as 
she sent Rs. 900 towards the price.” 

Tho learned Subordinate Judge of 
Lucknow who tried the suit rejected 
most of the defences raised on behalf of 
tho defendants. He found that the con¬ 
tract was in fact made between the es¬ 
tate of defendants 1 represented by tho 
manager, on tho one hand and the plain¬ 
tiffs on the other, and that the mana¬ 
ger’s act even though unauthorized at 
first was ratified by the subsequent con¬ 
duct of the mother of defendant 1. Lie 
fixed the total price of tho goods sup * 
plied at Rs. 2,819-4-0 only and allowed 
interest at 12 per cent V^unum . After 

deducting tho sum of Rs. 999 pa,d f 
tho plaintiffs ho gave them a decree foi 
Rs 2 168-13-0. Defondant 1 appealed 
against tho docreo passed in the plain¬ 
tiffs' favour and the plaintiffs also filed 
cross-objections. Tho loarned Addition¬ 
al District Judge agreed with the trial 
Court that the contract had been en¬ 
tered into bv defendant 2 as tho mana¬ 
ger of tho estato and had subsequently 
been ratified by tho certificated guar¬ 
dian of defendant 1 who wm m chaifio 
of the estate. He also hold that tbo 
purchases in question had been' mad ^ 
connexion with tho marriage 

*•»* l ’l 

the°appeal. As regards the “rossm^ 
5°."™ as alleged by 
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the plaintiffs and that they were entit¬ 
led also to future interest from the date 
of first Court’s decree. He modified the 
decree accordingly. 

The main contention urged on behalf 
of the defendant-appellant is that the 
Courts below have completely ignored 
the pleadings and made out an entirely 
now case for the plaintiffs in holding 
that the contract as mado with the es¬ 
tate and that it was for legal necessity. 
Wo think that the contention is well 
founded. We have road and re road 
the plaint as well as the statement 
made by the plaintiff’s pleader in 
the course of oral pleadings recorded by 
the Court on the date of issues. We - 
fail to discover one word therein which 
might even remotely suggest that tho 
contract was made with tho estate or 
that it was for any necessity. All that 
wa3 alleged was that the purchase 
was made by defendant 1 through defen¬ 
dant 2 and that : 

“tho contract waa settled by the defendant 
and they bad both gone to tho plaintiffs' shop 
for tho purpose/* 

The issues which wore* framed on 
this point and in respect of which tho 
parties went to trial were in tho fol¬ 
lowing terms: 

“ Whether the pliintiffs 3old things per list 
attachod to .he plaint to defendant 1 through 
the agency of defendant-2 for Rs. 3,S38-10*0 as 
alleged ? 

2. (a) Whether defendant 1 was bound by 
the contract and whether his . guardian ratified 
it ? 

(b) If not whether defendant 1 is liable 
personally to the plaintiff to make good tho 
prico ?** 

There is nothing in these issues either 
to suggest that the estate was a party 
to tho contract or that it was mado for 
legal necessity. Sital Prasad plaintiff 2 
was the only witness examined on tho 
plaintiffs behalf. The learned counsel 
for tho plaintiffs-respondonts has not 
been ablo to refer as to •anything in tho 
statement of this witness which could 
support tho viow that the estate was 
a party to tho contract. All that ho 
did say was that tho installation was 
requiiod in connexion with tho mar¬ 
riage of the sistor of defendant 1; defen¬ 
dant 2 was examined as witnoss on his 
own behalf. lie denied making any 
contract with tho plaintiffs and said 
that lie hal authority to tnako purchase 
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up to Rs. 200 without consulting the 
Rani, 

There is nothing in his evidence to 
8 u 6&Qst that the purchases in question 
wore mado with the consent of the 
Rani or on behalf of the estate. It is 
striking that nob a single question was 
put to defendant 2 in cross-examination 
about the alleged necessity. Wo are 
under tho circumstances constrained 
to hold that tho Courts below have 
acted wrongly in basing their decision 
on tho findings that tho contract was 
mado with the estate and was for logal 
necessity when no such case was raised 
in the pleadings and when defendant L 
had no opportunity to answer any such 
pleas. 

It was also argued on behalf of tho 
appellants that tho contract by defen¬ 
dant 1 who was a minor being void, no 
question of ratification arsies and that 
even if it did, there was absolutely no 
evidence to establish the alleged ratifi¬ 
cation. We are of opinion that this 
contention also must succeod. As 
pointed out above there is absolutely 
no evidence to show that tbo estate was 
a party to the contract or that it was 
entered into on behalf of or with the 
consent of tho Rani. If the contract 
was entered into by defendant 1, 

then it was clearly void and illegal 
as at tho time of tho making of 
tho contract lie was admittedly a . 

minor. If on the other hand tho con¬ 
tract, in spite of his having denied it 
on oath is supposed to have been entered 
into by defendant 2 oven then accor¬ 
ding to his statement which stands un- 
robubted, ho had no authority to make 
purchase in excess of Rs. 200 without 
consulting the Rani. There is no evi¬ 
dence about the Rani having been con¬ 
sulted or having authorised the pur¬ 
chases. It .foliows therefore that he 
had no authority to make tho contract. 
In any case wo are satisfied that tho 
finding of the lower Court on tho ques¬ 
tion of ratification is incorrect and 
cannot bo accepted. Tho mother of 
dofendant 1 is admittodly a pardanashin 
lady. There is absolutely no -evidence 
to show that she had any , knowledge 
of tho transaction. In La Banque 
Jacques Cartier v. La Banque 'd'Eparqnc 
De Montreal (1) their Lordships of 
Uio Judicial Committee observed that : 

(1) [1887] 13 A. G. 111=57 L. J. P. C. 12. ~ 
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1 “acquiescence and ratification must be 
founded on a full knowledge of the facts, and 
further it must bo in relation to a transaction 
which may bo valid in itself and nob illegal, 
and to which effect may be givon as against 
the party by his acquiescence in and adoption 
of the transaction. M 

Again in Marsh v. Joseph (2) at 216 

it was observed that : 

“to constitute a binding, an adoption of acta 
a priori unauthorized, these conditions must 
exist : (1) the acts must have been douo for 
and in tho name of the supposed principal, and 
(2) ‘there must bo full knowledge of what 
those acts are or such an unqualified adoption 
that the inference may properly bo drawn that 
the principal intended to take upon himself 
tho responsibility for such acts, whatever thoy 
were.’* 

The plaintiff in tho .oral pleadings 
already referred to pleaded ratification 
only on the ground that defendant 1 
had sent Rs. 900 towards tho price. 
There is absolutely no evidence to bring 
this home to defendant 1. The lower 
Courts have, however, relied upon 
the fact mentioned in the oral evidence 
that tho electric fittings were made 
even iu the house occupied by tho 
mother o defendant 1. In the absence 
of any evidence at all to prove her know¬ 
ledge of the transaction we are unable 
to make any inference of ^ratification 
from it. We are therefore of opinion 
that the plaintiifs had entirely failed 
to prove that the contract in question 
was ratified by tho mother of the defen¬ 
dant-appellant. 

The learned counsel for the plaintiffs- 
respondonts also tried to support tho 
decree passed in tho plaintiffs’ favour 
by reference to Ss. 68 and 70, Contract 
Act. No such case was set up in any 
of tho Courts below and wo find our¬ 
selves unable to allow them to set up 
this new case at such a late stage more 
particularly when it involves question 
of fact, evidence in respect of which is 
wholly wanting. 

Lastly, ho argued that if the plaintiff s 
case as against defendant 1 must fail, 
they might be given a decree against 
defendant 2. The position of defen¬ 
dant 2 so far as we can judgo from the 
pleadings and evidence cannot at the 
very best bo supposed to bo anything 
more than that of an agent for a prin¬ 
cipal, who was not undisclosed and 
who was a minor and as such, incom¬ 
petent to make a contract. Supposing 

U) [189731 Oh; ‘218=07” Tj. . J. Ch. 128^45 
W. R. 200=75 L. T. 558, 


it to be so,.the learned counsel .for tho 
plaintiffs has been unable to refer us to 
any authority which would in such a ; 
caso etnitle the plaintiffs to a decree 
against the agent, when the contract is 
wholly void. Reliance was placed on 
Ganga Prasad v. Hayat Mohammad (3) 
but this case deals with the liability 
of a surety and is quite distinguishable. 

The result therefore is that we allow 
the appeal, set aside the decision of the 
lower appellate Court and dismiss the 
plaintiffs’ suit. In the circumstances of 
the case we direct that the parties will* 
bear their own costs throughout. 

v.b./r.k, Arv ea l allotted. 

(8) [1910J 22 O. C. 109=52 I. C. 88. 
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Raz 4 and Pull an, JJ. 

Amjad Ali and others —Appellants. 

v. 

A land Lal Tandon and others Res¬ 


pondents. 

Misc. Appeal No. 62 of 1929, Decided 
>n lifch February 1930, from order of 
Chird Addl. Dist. Judge, Lucknow. 

(a) Provincial Insolvency Act, S, 53 
Release, 

A deed of release 'accompanied by mutation. 

md transfer of possession is a transfer, 

[P 815 C 2) 

(b) Provincial Insolvency Act, Ss. 4 and 
53 — Scope. 

Section 4 is to be read subject to the provr 
tion 9 of tho Act, and it gives to tho Court ful 
>owers to decide all questions of title or prio- 
*itv or of any nature whatsoever, and whether 
evolving matters of law or of fact which may 
irise in any.case of insolvency coming within 
ho cognizance of tho Court. This section docs 
lot givo to tho insolvency Court any power 
vidcr thau that which is contained in S. 53 -o 
tnnul transfers executed more than two years, 
jefore tho date of adjudication on the ground 
>f their being benami executed to defraud cre¬ 
ators. Transactions of such naturo mu9t be* 
challenged if at all in ordinary civil Court i 
4. I.R 1927 Cal. 474; A. I. R. 192G Mad . 3*->0 
Oist.; A. I. R. 1921 Mad. 204; 5 O. W. N. 664, 
IUU on.; A.I.R. 1929 All. 105, (F.D.) not. Foil. 

[P 315 O 2 P 316 : C 1, 2) 

JIargovind Dayal Srivastava for 
Appellants. 


o _ : j 
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Judgment. — One Ahmad Ali Y' 13 
adjudicated an insolvent on 26th May- 
1927. On 24th April 1928. an applica¬ 
tion was made by one of the °re i or 
making certain allegations as to insol¬ 
vent's title in certain property an 
asking that a receiver should be aj- 
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pointed. As the result of this applica¬ 
tion the Official Receiver was appointed 
receiver and he made an application on 
12th July 1928, which reproduces the 
allegations which had already boon 
made by the creditor. The transactions 
which formed the basis of those appli¬ 
cations are as follows. One Nisar Ali 
was an owner of immovable property. 
On his death the property was inherited 
by bis three sons. One of those Nizam 
Ali died in the year 1915 and his one- 
third share was inherited by his widow, 
his two brothers and one sister. The 
widow and the sister relinquished their 
shares in favour of the two brothers 
Amjad Ali and Hamid Ali and thoy on 
25th July 191G, made a dood of gift in 
favour of Mt. Rabia in respect of ono- 
third of the one-third share of Nizam 
Ali. Mt. Rabia was the wife of Amjad 
Ali and the mother of the insolvent 
Ahmad Ali. The one-ninth share con¬ 
ferred upon Mt. Rabia by the dood of 
gift was inherited on her death by .the 
insolvent and mutation ‘was effected in 
his favour. For the purposes of this 
appeal it must be held that Ahmad Ali 
became the owner of this property. If 
he did not, the creditors can make no 
claim to it. 

On 20th May 1921 Ahmad Ali 
Ali executed a deed of release in favour 
of Amjad Ali and Hamid Ali, his father 
and uncle, and thoy on the same date 
transferred a portion of the property to 
Mt. Nasirunnisa, the .wife of Ahmad 
Ali. The rest of the property so re¬ 
leased passed into the possession of 
Amjad Ali and Hamid Ali and mutation 
was made in their favour. In this 
application . the Official Receivor prays 
for the annulment of the deed of releaso. 
He also asks for a declaration that Mt. 
Nasirunnisa is the bonamidar of her 
husband in respect of the property 
gifted to her and that tli 9 insolvent is 
the real owner of that property. No 
claim is made in this Court to the pro¬ 
perty now in possession of Nasirun¬ 
nisa but tho Official Rocoiver has ob¬ 
tained from tho Courts below a decision 
that tho deed of release in favour of 
Amjad Ali and Hamid Ali was fictitious 
• and executed in order to defraud tho 
creditors of Ahmad Ali and ho has also 
obtained an order of tho Court annul¬ 
ling that transaction. Wo have now to 
considor whether such an order could be 
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passed by an insolvency Court in view 
of the fact that the deed of release 
was executed more than two years be¬ 
fore the adjudication of Ahmad Ali as 
an insolvent. Wo cannot accede to the 
argument of counsol that a deed of re- 1 
lease accompanied by mutation and 
transfer of possession is not a transfer. 
It may have been a fraudulent transfer 
in order to defeat tho creditors of the 
transferrer but it is none tho less a 
transfer. An insolvency Court is given 
power under S. 53, Insolvency Act 
(5 of 1920), to annul any transfer 
of property not being a transfer made 
made before and in consideration of 
marriage or made in favour of the pur¬ 
chaser or incumbrancer in good faith 
and for valuable consideration, if the 
transferror is adjudicated insolvent 
within two years after the date of the 
transfer. This section reproduces, with 
only a verbal alteration which is im¬ 
material to tho purposes of this case, 
S. 3G, Provincial Insolvency Act. 3 of 
1907 and it is therefore clear that when 
tho Act was amended in 1920 it was 
not intended to give to the insolvency 
Court the same powers in respect of 
transactions entered into more than 
two years before the adjudication as 
were conferred in tho case of trans¬ 
fer within 'two years of tho date of 
adjudication. There was, however, a 
now section added (S. 4) and it has been 
held by the Courts below that under 
that section they had jurisdiction to 
annul this transaction even although 
it was entered into more than two 
years before tho date of adjudication, 
lb appears that this section was enacted 
because of a conflict between tho 
Allahabad and Calcutta High Courts. 
The fo'rner held that insolvency Courts 
had jurisdiction to decide questions of 
titlo and tho Calcutta High Court held 
that it had not. But tho section as 
framed does not purport to give the 
Court any powers beyond what is given 
by other sections of tho Act but rather 
to make it clear what tho powers of the 
Court are under tho Act. Tho section 
is to bo read subject to tho provisions 
of tho Act and it gives to tho Court : 

“ ful1 power to decide all questions wbother 
of titlo or priority or of any nature whateo- 
ovor, and whether involving inattora of law 
or of fact which nuy arise in any case of 

insolvency coming within tho cognisance o 
tho Court. '• 
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It i 3 the opinion of the Madras High 
Court : The Official Receiver , Tinne - 
zeliy v. Satikaralinga M udaliar (L) that 
S. 1 declares what has been the law 
all through, and in our opinion thorc 
is nothing in the section which leads 
f.o a contrary view. It states for the 
first time in clear terras that the Court 
has power to decide any question that 
may arise in the course of proceedings 
in order to ascertain what are the as¬ 
sets of the judgment-debtor which 
may be distributed amongst the ere- 
ditors. In order to come to a proper 
decision on this question the Court 
must be able to go into evidence as to 
the title of the judgment-debtor in the 
property which may have been con¬ 
cealed by him in the insolvency pro¬ 
ceedings. In pursuance of such an in¬ 
quiry tlie Court may consider benami 
and othor transactions which purport 
to vest in other persons what is really 
the property of the judgment-debtor. 
But wo do not consider that this sec¬ 
tion gives to the insolvency Court a 
iwider power than that which is con¬ 
tained in S. 53 to annul transfers ex¬ 
ecuted more than two years before the 
date of adjudication. \\ o have been 
asked to consider that a contrary view 
has been taken by the High Courts in 
Calcutta, Madras and Allahabad. But 
this is not the interpretation which wo 
place upon the rulings of the two for- 
mor Courts to which wo have been re¬ 
ferred. 

The most recent ruling of the Cal¬ 
cutta High Court reported in Pliool 
Kuvtari 1 >asi v. lihirod Chandra J)as 
(2) deals with a case in which the Dis¬ 
trict Judge had already held that the 
transfer challenged was benami and 
that there had boon no tvansfei in fact 
nor was the Court required to annul 
the transfer. The judgment of the 
Madras High Court in Chittarnal v. 
Ponn listen mi Naicker (3) confines itself 
only to a statement that it is open to 
ail insolvency Court on a proper appli¬ 
cation being made under S. 4 of the 
Act to try the issuo whether the insolvent 
is entitled to property or not and this 
is in no way opposed to the view which 
we ourselves take. It is only in the 
Allahabad High Court that we find a 

ii) A. I. R. 1921 Mid. 204=11 Mad. 521. 

(2) A. I. R. 1027 Cal. 174. 

VS) A. I. R. 1020 Mad. 303 = 40 Mad. 702. 


definite opinion expressed that transfers 
more than two years old which cannot 
ho assailed under S. 53 can be assailed 
under S. 4, Insolvency Act. We refer 
to the judgments of a Full Bench of 
fch roe Judges reported in Anwar Khan 
v. Mohammad Khan (4) and we find that 
while two of the learned Judges would 
give this extended power to the insol¬ 
vency Court under S. 5 the third member 
of the Bench, Sen, J., after discussing all 
the case law on the ^abject came to the 
conclusion that an insolvency Court 
cannot try a question of title relating 
to a transfer which has taken place 
more than two years before the order of 
adjudication. The learned Judge has 
laid emphasis on the limited nature of 
the jurisdiction of the insolvency Court 
as clear from the Act itself and wo 
would support this view by referring 
to the head note which appears in the 
Act over Ss.. 5L to 55 inclusive. The 
head-note runs : “Etlect of insolvency 
on antecedent transactions.” We do 
not consider that where in S. 53 which 
is governed by this heading the Act 
gives the Court power to annul tran¬ 
sactions entered into within two years 
we should go out of our way to find 
that a general section in the same Act 
gives power to the Court to annul 
transactions which may have boon 
entered into at any time and which are 
voidable under the ordinary law under 
S. 53, T. F. Act. In our opinion tran¬ 
sactions of this nature must be chal¬ 
lenged, if at all, in an ordiuary civil 
Court and not in the insolvency Court. 
This was the view expressed by a Bench 
of this Court in Uinga Lal v. Jawahir 
Prasad (5) (5 0. W. A 7 . 964) and it ap¬ 
pears from the judgment of tho rulL 
Bench of tho Allahabad High Court to 
which we have referred that the Judges 
of that Court aro far from being unani¬ 
mous in holding tho contrary view. We 
hold thorofore that tho doed of release 
being a transfer entered into by the in¬ 
solvent more than two years bo foie t ie 
adjudication cannot bo annulled by the 
insolvency Court either under S. or 
by the general powers giveu fc o the 
Court by S. 4, Insolvency Act (Act 5 o 
1920). Thus tho orders of tho Gouit bo 

low aro without jurisdiction and we al- 

low tho appeal, set aside the ordero£ 

(4) A. I. R. 19*29 All. 105 = >1 All. 5^0 (Kb-.* 

(5) [1923] 5 O. W. N. 00i. 
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fcho Court below and dismiss the re¬ 
ceiver's application, but having rogard 
to all the facts and circumstances of the 
case we direct that the parties should 
bear their own costs throughout.We ex¬ 
press no opinion as to whether the re¬ 
ceiver can assail the transaction in some 
other Court, but it i9 no doubt open to 
him, if so advised, to apply to the insol¬ 
vency Court for leave to sue under 
S. 28, Cl. (2) of the Act. 

V.B./r.k. Appeal allowed . 
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PUI/LAN, J. 

Ram Dayal —Defendant—Applicant. 

v. 

Tribeni —Plaintiff—Opposite Party. 

Civil Revn. Appln. No. 1 of 1930, De¬ 
cided on 12th February 1930, against 
order of Sm. C. C. Judge, Ram Sanahi 
Ghat, Barabanki, D'- 30bh September 
1929. 

- Provincial Small Cause Courts Act, S. 35 
(ii) Suit for damages for timber of tree 
alleged to be removed illegally — Remover 
believing bona fide to be purchaser and 
hence entitled to do so — Suit not removed 
from co nizancc, 

In a suit for dannges in respect of a portion 
of tree which had boon cut down by the oppo¬ 
site pirty and removed under the impression 
that ho was bona fide purchaser of it and hence 
entitled in law to remove it, suit does not 
any the less chango its civil nature so as to 
remove it from the cogni^anco of the Small 
Cause Court merely because -the tho plaint dis- 
cribod this taking awiy ai illegal: A. I. R. 
1921 Otulh 144 and A . I. R. 192S All. 428, 

A. I. R. 192G All. 7G0, Diss. from. [P 318 C 1] 

Ghulam Imam — for Applicant. 

- Ii. B. Ball and Uarish Chandra — for 
Opposite Party. 

Judgment. —This is an application for 
revision of an order passed by a Court of 
Small Causes on tho ground that the 
Judge had no jurisdiction to try tho case. 
The plaintiff sued for damages in respect 
of a portion of a tree which had been 
cub and romoved by tho defendant. The 
defendant pleaded that this portion of 
the tree had been purchased by him at 
an auction and that it did not belong 
to tho plaintiff. Tho quostion botweon 
the parties therefore was a purely civil 
question. I am asked in revision to 
hold on tho authority of a Bench deci¬ 
sion of tho Allahabad High Court re¬ 
ported in I)eoki Rai v. Ilarakh Narain 

(1) that the allegations in fcho plaint 

(1) A. I. R. 1926 All. 7oO. 
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amount to a case of theft and therefore 
I should find that this case is not cog¬ 
nizable by the Small Cause Court under 
fche provisions of Art. 35 (ii), Small 

Cause Courts Act. The principle laid 
down by the Judges of the Allahabad 
High Court is that: 

“to determine of what nature the suit is we 
havo to see what is sued for, and that brings 
us to tho plaiut and there is no need to go any 
further.’* 

This extreme view is not taken by 
the other Judges of the Allahabad High 
Court, for instance; Lindsay, J., in the 
case of Kumdarpal v. Madan Mohan 

(2) , and it is nob a view which has ever 
been expressed as far as I am aware by 
any Judge of this Court or by the Judi¬ 
cial Commissioner of Oudh. A contrary 
opinion was expressed by one of the 
late Judicial Commissioners in a case 
reported in Kumdar .Singh v. Ujayar 

(3) . Even, however, if the judgment to 
which I have been referred of the Bench 
of the Allahabad High Court in 24 A. L. 
J. 1017 (1) is to he followed I would not 
be prepared to say that the present 
case.is removed from the jurisdiction of 
fche Small Cause Court. It is true that 
in Cl. 4 of fche plaint the plaintiff says 
that: 

“One part of fche treo fell down which the 
defendant with the help of his brother and) 
other persons took away illegally.*’ 

Illegally does not necessarily moan 
criminally and there is nothing in this' 
clause to suggest that; the plaintiff 
wished to imply that the defendant was 
unable to set up an adverse title. He 
certainly affirmed that ho had nob a 
good title hut this may bo a title which 
is not good in civil law and does not 
imply* nocessarily that ho was commit¬ 
ting a criminal offence. The case was 
fought out between tho ’parties as a 
civil matter and in my opinion it was a 
civil matter such as would fall under 
Chap. 4, I. P. C. (S. 79) which runs: 

• “Nothing is an oilcnco which is done by any 
person who by reason of a mistake of fact be- 



We havo no reason to supposo that 
tho defendant when he removed this 
wood was purposely committing an act 
of theft. Indeed in faco of his own de¬ 
fence he cannot properly make such an 
assoition now and I must supposo that 
ho romoved fcno wood under tho im- 

(2) A. I. R. 1923 All. 429 . ~ 7 ~ 

(3) A. I. R. 1Q21 Oudh 144. 
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pression that he was a bona fide pur¬ 
chaser and that ho was entitled in law 
to romove it. Such a case would not 
have been entertained in a criminal 
Court and I am of opinion that the 
Small Cause Court had jurisdiption to 
try and dispose of it. There is no ocher 
ground for interference with the decree 
of the lower Courts and 1 dismiss this 
application with costs. 

V.B./r.K. Application dismissed. 
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Pull an and Srivastaya, JJ. 

D liar Kha n —PI a in till— A ppel ian t. 

V. 

Sheo Narain aud another —Defendants 
—Respondents. 

Second Appeal No. 241 of 1929, De¬ 
cided on 2nd January 1930. from decree 
of Dist. Judge, Gouda, D/- 7th May 1929. 

(a) Landlord andTenant—Cosharer—Lease 
by one or more of cosharers without joining 
others — Lessee taking possession — Cosharer 
not joined has no right to come and dis¬ 
possess tenant by force and his act in doing 
so is that of a trespasser. 

A lease cxecutod by one or more cosharors is 
not iuvalid merely because some other co¬ 
sharer has act joined in it. It is a lease which 
authorises the lessee to take possession of tho 
land and if he takes possession under that 
leas? ho is certainly entitled to cultivate the 
land and ho will normally retain possession 
to the end of his tenancy unless he is ejected 
by law. Another cosliaror who Ins not joined 
in the lease has no right to conic aud dispos¬ 
sess a tenant by force, A cosharor acting in 
this way is not acting in virtue of his right 
a3 a cosharer. He is acting outside the law 
and bis possession is merely that of a tres¬ 
passer. L-* 319 G 1 j 

(b) Landlord and Tenant—Pukhtidars in 
village who are not cosharers of patti can¬ 
not interfere with lease by cosharers of 
fields in that patti. 

The faet that certain pirsons are cosharers 
in the pakhtidari rights of the village does not 
give such persons any right to interfere in the 
lease cxocutod by cosharers in full control of 
tho patti with regard to fiolds in tho patti in 
-which those persons are not cosharers. 

[ L* 319 C 2] 

St. C. Jackson —for Appellant. 

H. N . Misra —for Respondents. 

Judgment. — Tho plaintiff-appellant 
• obtained a loase of agricultural land in 
tho yoar 1925 from two persona llarpal 
Singh and Debi Singh. lie obtainod 
possession, a fact which is not denied, 
and was subsequently oustod by tho 
two persons who aro tho defendants in 
■ this suit. lie accordingly brought a 


suit in the civil Court as he did nob 
admit that these defendants had any 
title in the land. The case which they 
set up in defence was that they them¬ 
selves were joint birtdars along with 
Dobi Singh and Harpal Singh, that the 
lease was invalid and that they them¬ 
selves having taken possession of the 
land as birtdars could not be ousted by 
the plaintiff. 

The Court of first instance, tho Ad¬ 
ditional Subordinate Judge of Gonda, 
decreed the plaintiff's suit. He found 
that tho defendants had never let out 
the land to the plaintiff and conse¬ 
quently even if they were proved to be 
cosharers they could not raise the plea 
that the lease was invalid. The learned 
Subordinate Judge found : 

“that if one cosharor lets out land belong* 
ing to him and another joiutly and the other 
forcibly aud wrongfully dispossesses the tenant 
such cosharer must bo deemed to bo a fcres* 
passer.'* 

He did not find explicitly'that the de¬ 
fendants were cosharers and an issue 
was remanded by tho appellate Court 
on this point. It must, however, be 
noticed that tho learned District Judge 
did not remand tho broad question whe¬ 
ther the defendants were cosharers or 
not, but moroly whether they were co¬ 
sharers by purchase. Those words were 
addod bocause at that time tho defence 
sot up was that one of tfio defendants 
Sheo Narain had purchased certain plots 
in what was known as patti Hanwanb 
Singh. The finding on remand was that 
this purchase was not proved and the 
appeal came before another District 
Judge with this finding. Thus the 
lower Court did not even then decide 
that tho defendants were .cosharors. Ib 
had found only that .they were birt- 
holdors in a certain patti. In tho judg¬ 
ment under appoal tho learned District 
Judge brushed asido this question say¬ 
ing merely that on this point namely 
whether tho defendants wore or wore 


not cosharors ? 

“thero is sufficient evidence on the record 
to show that tho appellants arc cosharers in 


land in dispute.” 

[o does not say what that evidence 
He decided tho question entirely 
what ho considered the other lmpor- 
b point namely whether a i 0 ^ 30 
d which is granted by some and .not 
of tho co 3 harers in the village. 

\ question of law the Judge ou 
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that such a leasa is invalid. It is un¬ 
fortunate bhafc he relied upon a decision 
of a single member of the Board of Re¬ 
venue reporbed only in Indian Cases 
which refers bo bhe Agra Tenancy Act 
and has no applicabion whatever bo 
Oudh. Wo know no authority for the 
proposition that an ordinary agricultu¬ 
ral lease must be granted by all the co¬ 
sharers in the village or patbi as the 
case may bo. On tho contrary the more 
important duties of landlords need not 
be performed by all of them. They are 
generally performed by lambardars in 
the case of an undivided village or 
special pattidars in tho case of a divided 
jvillage. Even if there is no lambardar 
an 1 no special pattidar we are not pre¬ 
pared to hold that a lease executed by 
one or more cosharers is not invalid 
merely because some other cosharer has 
not joined in it. It is a lease which 
authorises tho lessee to take possession 
of the land and if lie takes possession 
under that lease he is certainly entitled 
to cultivate the land and ho will nor¬ 
mally rotaiu possession to tho end of 
his tenancy unless he is ejectel by law. 
Another cosharor who has nob joined 
in tho leaso has no right to come and 
dispossess a tenant by force. A cosharer 
acting in this way is not acting in vir¬ 
tue of his right as a cosharor. He is 
acting outside the law and his posses¬ 
sion is merely that of a trespasser. It 
is no defence in a suit of this kind to 
say that the loaso has not been executed 
by all the cosharers. 

But on tho question of fact, namely, 
whether tho defendants are or are not 
cosharer3 wo do not think that tho 
learned Judge has fully understood the 
situation. We find that this village 
was given as a birt to certain persons 
in certain specific shares. This division 
dates from tho time of the settlement 
as shown in tho khatauni. Thero were 
actually throe shares in tho first in¬ 
stance which subsequently became four 
and tho land in suit is contained in tho 
first and last of those sharo 3 . Tho de¬ 
fendants own a small portion of what 
was originally tho socond patti namely 
that of Ram Dhan and though they aro 
technically co3harer3 in tho pukhtidari 
rights in this villago they have novor 
oxorcisod any rights whatever ovor the 
land in. suit. This land camo into the 
possession of the lessors in two ways. 


Their ancestor Udit Singh became the 
possessor by purchase of a portion of 
the first patbi known as Patti Hanwant 
Singh, and by means of a thoka from 
the Balrampur estate of tho whole of 
the third patti known as patti Parag. 
It is true that there is no partition in 
the village by metes and bounds and 
there is nothing in the villago papers 
to show exactly which fields belong to 
one patti or to the other. Bub it is 
clear from the finding on remand that 
as far as these two patti 3 are concerned 
the defendants aro not cosharera and 
the mere fact that they are cosharers in 
the pukhtidari rights of tho whole vil-, 
lago does nob give them any authority 
to interfere in the loaso executed by 
those persons who are shown by docu¬ 
mentary evidence to have been in full 
control of patti Hanwant Singh since 
the year 1881 and patti Parag sinoo 
they obtained their thoka from the Bal¬ 
rampur estate in tho year 1921. 

It follows from our finding above that 
the question of jurisdiction does not 
really arise. In no sens^ of the term 
can the defendants bo held to be land¬ 
lords of the plaintiff. He had no con¬ 
cern with them when he took the leaso 
and they never had any concern with 
the land. Tho suit is not one brought 
by a tenant against his landlord and 
cannot be brought within tho scope of 
the Oudh Rent Act. lb is certainly one 
which can be brought only in civil 
Courts. Wo consider that the District 
Judge was wrong on both tho points 
which ho decided. The plaintiff was 
entitled to the decree which ho obtained 
from the first Court. 

Wo allow the appeal and sob aside tho 
decree of tho District Judge and restore 
the decree of the Court of fii* 3 b instance 
with costs throughout. 

V.B./r.k. Appeal allowed • 
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Wazir Hasan and Srivastava, JJ. 

Nur Ahmad —Plaintiff—Appellant. 

v. 

Muhammad Abbas Khan —Defendant 
—‘Respondent. 

Second Rent Appeal No. 46 of 1929, 
Decided on 9bh January 1930, against 
decree of Dist. Judge, Gonda, D/- 7th 
August 1929. 


320 Oudh 


Nuu Ahmad v. Md. Abbas Khan 


1930 


Cosharer — Lambardar is not liable where 
question of interpretation of law is in¬ 
volved. 

A lambardar may be liable for his acts of 
negligence but ho cannot be made liablo in 
cases whore the question of interpretation of 
a provision of law is involved. [P-320 C 2] 

H, Husain and A . C. Mukerji — for 
Appellants. 

Muhammad Ayub —for Respondent. 

Judgment. — This is the plaintiff’s 
appeal from the decree of the District 
Judge of Gonda dated 7th August 1929, 
affirming the docroe of an Assistant 
Collector of First Class’in the same dis¬ 
trict dated 10th June 1928 in a suit 
nr dor Cl. (15), S. 108, Oudh Rent Act, 
1886. 

The only question urged in appeal 
before us is as to whether the defen¬ 
dant who is the lambardar of the vil¬ 
lage in respect of which the profits are 
claimed is liable to give a share to the 
plaintiff out of the local rates which he 
roaliz6d, as is contended by the plain¬ 
tiff, from the under proprietors under 
Cl. (a), S. 8, U. P. Local Ratos Act, 1914. 
The Courts below have held that the 
defendant is not liable for such local 
rates. 

Clause (a) mentioned - above fixes the 
under-proprietor’s liability for rural 
police rate if such a rate w-as payable 
under the U. P Local and Rural Police 
Rates Act, 1906, in respect of the under- 
l>ropriotor’s land. When we tu>n to the 
provisions of the Act of L906 wo find 
that fcho superior proprietor would be 
entitled to the rural police rate under 
that Act if the under-proprietor is 
bound by law, decree or contract to pay 
such rate. The Courts below are of 
opinion that there is no law, decree or 
contract in the present case under which 
the under-proprietor of the village in 
suit is liable to pay to the superior pro¬ 
prietor rural police rate. So far as the 
liability of the under-proprietor is con¬ 
cerned the opinion formed by tho Courts 
below may or may not bo correct but 
tho chief obstaclo in tho success of tho 
plaintiff’s claim is that bo has failed to 
establish that tho defendant has realized 
rural police rate from tho undor-pro¬ 
prietor of tho villago which was pay¬ 
able by tho latter under Cl. (a) S. 8, 
IJ. P. Act, 1914. This is tho finding of 
both tho Courts below and as a finding 
of fact is conclusive in socond appeal. 
But it is argued by tho learned advocate 


for the plaintiff-appellant that the Court 
should construe in the present case 
Cl. (a), S. 8, D.P. Local Rates Act, 1914, 
in the sense that tho under-proprietor of 
the village in question was liable under 
the L. P. Local and Rural Police Rates 
Act, 1906, to pay rural police rate to 
the superior proprietor by reason of a 
contract and if that construction is ad¬ 
opted it should be further held that the 
defendant who occupies the position of 
a lambardar is liable to pay to the 
plaintiff his share of sucli rates which 
ho should have realized from the under- 
proprietor on a correct interpretation of 
Cl. (a) above referred to. 

We are unable to accept this argu-| 
ment. A lambardar may be liable for 
his acts of negligence but wo do not 
think that we can make him liable also 
in cases where the question of interpre¬ 
tation of a provision of law is involved. 
Previous to tho years in suit no Court 
was called upon to interpret those pro¬ 
visions in law and consequently they 
have not so far been interpreted in the 
sense in which tho appellant now con¬ 
tends. Tho argument really comes to 
this that the defendant lambardar 
should have interpreted those provisions 
as imposing a liability on the undor- 
proprietor of the villago in respect of 
the rural police rate and not having 
done so he is liable for his omission. As 
already said, we are not prepared to 
accept this argument. The appeal, there¬ 
fore, fails and is dismissed with costs. 

On behalf of the defendant-respon¬ 
dent certain cross-objections were filed 
but only one of them was pressed at 
tho hearing of the appeal. It was 
argued in this connexion that fcho plain¬ 
tiff’s suit which has been partly decreed 
by the Courts below was premature in 
the sense that tho defendant’s liability 
to pay to tho pi iintiff his share of pro¬ 
fits arose only in tho beginning of 
August while the suit was instituted in 
July 1928 We are of opinion that tho 
argument has no force, having regard to 
the fact that tho decree was made long 
after the defendant’s liability had arisen 
in law. Tho cross-objections are aho 

dismissed with costs. # 

v B/.n.K. Appeal dismissed. 
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Rangi Lall —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 3*1 of 1930, 
Decided on 8th April 1930. 

(a) Criminal Trial — Duty of prosecution — 
Burden liea on prosecution to establish 
charge substantially and beyond reasonable 
doubt—Suspicion ia not sufficient. 

Tho ouub of proviug overythiug essential to 
tho establishment of the charge against the 
accused lies ucon tho prosecution who must 
prove tho chargo substantially as laid. Tho 
guilt of tho accused must bo proved bn ond a 
reasonable doubt. The .gravest suspicion 
against the accused will not suffice to convict 
him of a crime, unless evidence establishes it 
beyond doubt. [P 323, C 1] 

(b) Penal Code, S. 408 — Dishonesty is of 
essence—Duty of Court in cases under S, 
4C8 stated. 

Mere retention of money or mere failure to 
return it does not necessarily raise a presump¬ 
tion of dishonest misappropriation. The mere 
fact that the payment was delayed is no ground 
for imputing a criminal intention. Though 
tho ingredients of tL»e olfenco of criminal 
breach oi trufct are somewhat broadly stated, 
there is no doubt as to their meaning. Tho 
sections dealing with tho offence of criminal 
breach of trust wore intended to punish an of¬ 
fence of which dishonesty is the essence. Any 
breach of trust is not *an offence. It may be 
intentional without being dishonest *or -it may 
appear dishonest without being really so. In 
such cases tho Magistrate should be slow to 
move. This caution is all tho more necessary 
since there is a natural desire to Socuro speedy 
justico by having recourse to criminal law: 
12 All. 522, Ref. [P 323 C 2] 

ii. E . Bahadur j i and Jagat Naraia 
Mathur —for Applicant. 

Judgment. — This i3 an application 
for revision of an order dated 8th March 
1930 passed by tho loarnod Sessions 
Judge of Lucknow dismissing the appli¬ 
cant’s appeal against tho order dated 
12 th February 1930 passed by tho spe¬ 
cial Magistrate, Lucknow convicting tho 
applicant undor S. 408, I. 1\ C. and 
sentencing him to three months R. I. 
and a fino of Rs. 100/- (or in default, one 
month’s further simple imprisonment). 

Tho applicant Rangi Lai is the son of 
one Brij Bihari Lall. Brij Bihari Lall 
and Rangi Lai both wero charged with 
an oflenco punishable undor S. 118, 
I. P. C. but Ilrij Bihari Lai was acquit¬ 
ted and his son Rangi Lai was convicted 
and punished undor S. 408, 1. P. C. 

Tho case originally started on a com¬ 
plaint lodged by ono Ram Dies on 25th 
Novembor 1929. His case was . that lie 
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had purchased a lorry on tho ‘hire pur¬ 
chase system’ from tho Pioneer Motor 
Engineering Works, Lucknow, for Rs. 
1,200’- on 6th September 1929, at the 
instance of Brij Bihari Lai and Rangi 
Lall, having paid the initial sum uf Rs. 
400.]- out of Rs. 1,200/- on 2nd September 
1929. Tho remaining Rs. 800/- wero 
to be paid by monthly instalments of 
Rs. 80/-. Having got the lorry he em¬ 
ployed Rangi Lall at tho instance of 
Brij Bihari Lall to drive the lorry for 
him. Rangi Lall was to get Rs. 30/- 
p. m. and daily food. Rangi Lall was 
thus employed on 6bh September 1929 
Hc(Rangi Lall) drove the lorry daily till 
nearly the end of September when ho 
was dismissed. Another man Ram Swa- 
rup was then appointed to drive the 
lorry, but ho drove it for ono day only, 
and after that was prevented from doing 
so by Brij Bihari Lai and Rangi Lall 
both. Tho lorry had been kept at the 
house of Brij Bihari Lai and Rangi Lall 
while it was being driven by Rangi Lall 
and they refused to part with it. As 
the other instalments had not been paid, 
according to the agreement executed 
in favour of tho Pioneer Motor Engi¬ 
neering Works they took back the lorry 
ultimately in November 1929. The sub¬ 
stance of the complaint was that Rangi 
Lall had retained all tho money realised 
by him .as hire of tho lorry to the 
amount of Rs. 440.-. 

Both the accused pleaded not guilty. 
It was stated in defence that the com¬ 
plainant Ram Dass and Brij Bihari Lai 
wore partners in the lorry business and 
had purchased the lorry as such. It 
was nob denied that Brij Bihari Lai 
and Rangi Lall had realised tho hire of 
the lorry. Ic was stated that Rangi 
Lall was always ready to pay Ram Dass 
his share of the prohts after payment 
of tho expenses and wages etc., tho ac¬ 
count of which had cot been settled. 
Rangi Lall h id stated also’on 17th De¬ 
cember 1929 that ho had paid tho money 
received less daily expenses, to Ram 
Dass. It should be noted that six of 
tho prosecution witnesses were examin¬ 
ed on 17th December 1929 and tho ac¬ 
cused were also examined the same 
day. Two more witnesses wero exa¬ 
mined for tho prosecution on 6th Janu¬ 
ary 1930, hut tho accused wero not 
examined after that, though they should 
have boon examined as required by law. 
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A written statement was-filed on 2nd 
February 1930. It purports to be a 
written statement on behalf of Brij 
Bihari Lai and Bangi Lall both, but it 
bears the signature of Brij Bihari Lai 
alone. 

It was contended before tho learned 
Sessions Judge that there was a genuine 
dispute as to accounts and no criminal 
intention; but the’contention was not 
accepted by the .learned Judge. The 
learned Judge was of opinion that Bangi 
Lall was bound to account for the money 
realised by him,and he withheld it with 
criminal intention. 

Ordinarily, I do not enter into the 
merits of cases in revision, that .is to 
say, I refuso to consider quesitons of 
fact but, I have to consider questions 
of fact in this case. The lower Courts 
have approached the case from a wrong 
point of view and the evidence which 
has been produced in this case ha3 not 
received due consideration. 

The learned Sessions Judge has not 
given any definite finding on the ques¬ 
tion of partnership. He was of opinion 
that it was perhaps outside tho province 
of a criminal Court to inquire and de¬ 
termine whether any sort of partner¬ 
ship existed. I am unable to agree with 
him on this point. In my opinion tho 
determination of that question has an 
important bearing on this case.. 

In my opinion there is sufficient reli¬ 
able evidence on tbe record to show 
that Bam Dass and Brij Bihari Lai were 
partners in the lorry business and had 
purchased the lorry as such. Ex. A is the 
receipt for Bs. 400, which was given 
by the Pioneer Motor Works to Ram 
Dass and Brij Bihari Lai both on 2nd 
September 1929. This receipt shows 
cloarly that Bam Dass and Brij Bihari 
Lai both had purchased tho lorry from 
tho Pioneer Motor Works. Ex. 2 is 
the deed of agreement which was ex¬ 
ecuted by Ram Dass and Brij Bihari Lai 
both in favour of the Pioneer Motor 
Works. This document also shows that 
Bam Dass and Brij Bihari Lai had pur¬ 
chased tho lorry as partners. Ram Dass’ 
statement that he had got tho name 
of Brij Bihari Lai entered in the agree¬ 
ment (Ex. 2) simply for his convenience, 
is not reliable at all and must be reject¬ 
ed. It is true that J. Franklon who is 
in the service of tho Pioneer Motor 
Works Company gives evidence in favour 


of Bam Dass in his examination-in 
chief, but let us S63 what he states in 
his cross-examination. He admits in 
his cross-examination that Brij Bihari 
Lai and Bangi Lall both were present 
at tho time tho bargain was settled and 
that Bara Dass and Brij Bihari Lai both 
were present at the time Ram Dass 
had paid Bs. 400/-“on 2nd Septem¬ 
ber 1929. When the receipt, Ex. A, 
was shown to him he admitted that it 
was in tho name of Ram Dass and Brij 
Bihari Lall both,'that it was corrsot 
and that Brij Bihari Lai and Bam Dass 
both had paid the money for which the 
receipt was given to them. When the 
agreement Ex. 2 was shown to him he 
admitted that Ram Dass and Brij Bihari 
Lall both had signed it as purchasers in 
his presence and that both of them 
were bound to pay the money under 
that deed. Tho learned Magistrate was 
of opinion that Brij Bihari Lai had 
signed the agreement simply as a surety 
for Ram Dass, as ho wanted to get a job 
for his son Bangi Lall. It is notice¬ 
able that this finding is not supported 
by any reliable evidence on tho record. 
It was never alleged by Ram Dass him¬ 
self that Brij Bihari Lall had signed the 
agreement in question simply as his 
surety. Ho states simply that he had 
obtained Brij Bihari Lai’s signature on 
the deed for his convenience. This 
statement is surely untrue. If Brij 
Bihari Lai had signed 'the agreement 
simply for tho convenience of Ram Dass, 
it is difficult to understand why the 
names of Brij Bihari Lall and Ram Dass 
were entered in the receipt Ex. A- 
Surely tho name of Brij Bihari Lai \%as 
not entered in the receipt for the sake 
of Bam Dass’ convenience. It should 
bo borne in mind that tho receipt had 
been given to Bam Dass and Bi ij Bihari 
Lall both some four days before the ex¬ 
ecution of tho agreement. The fact is 
that both of them had paid the money 
to tho Motor Works Company and so the 
names of both of them were entered 
in the receipt. J. Franklon,'P. W.3, had 

to admit in his cross-examination that 

Brij Bihari Lai and Ram Dass both 
had paid the money for which the re¬ 
ceipt was given to them on 2nd Septem¬ 
ber 1929. I am entirely unable to agree 
with the finding of the learned Magis¬ 
trate which is purely conjectural and 
is inconsistent with the statement ot 
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the complainant himself. I hold there¬ 
fore that Ram Dass and Brij Bihaii Lai 
were partners in the lorry business and 
had purchased the lorry from the Motor 
Works Company as such. 

The next matter I have to consider 
is the question of the criminal lia¬ 
bility of Rangi Lall applicant. His 
statement on some points may he untrue, 
but the onus of proving everything essen¬ 
tial to the establishment of the charge 
against the accused lies upon the posecu- 
.fcion who must prove the charge sub¬ 
stantially as laid. The guilt of the ac¬ 
cused must he proved beyond a reason¬ 
able doubt. The gravest suspicion 
against the accused will not suffice to 
convict him of a crime, unless evidence 
establishes it beyond doubt. Ram Dass, 
complainant states in his cross-examina¬ 
tion that at the time ho had lodged the 
complaint, ho know that Brij Bihari Lai 
and Rangi Lall had realized Rs. 366 onlv 
as hire of tho lorry, but as ho had also 
paid Rs. 75 in cash to them, he had 
alleged in his complaint that they had 
misappropriated Rs. 440. He admits in 
his cross-examination that at the time 
ho had demanded money from the ac¬ 
cused they had said to him that they 
would pay money to him alter deducting 
expenses, etc. Ho makes the following 
statement at the end of his cross-exa¬ 
mination : 

I h.AVo nob yet pj.il tbs piy dae to Riugi 
Ijall, as the accounts hjvo not yofc’b9t?n settled. 
Rangi Lall kini3clf has incurred expenses of 
patrol arid mobil oil for tka lorry ovor and 
above Its. 2f> (not Rs. 75 as stated before) which 
I had paid to him. Rangi Lall himself has 
paid the price of all tho things which ho has 
purchased (for tho lorry). The dispute between 
mo and Rangi Lai is this : Rangi Lai says that 
the income, after deducting tho motor expenses 
and his pay and tho oxpenses of his daily food, 
may bo takon by mo and Brij Bihari Lall in 
oqual shares. However Rangi Lai, is wrong in 

saving so, as Rangi Lall’s father is not mv 
partner in business.” 

1 h© statement made by the com¬ 
plainant shows clearly that Rangi Lall 
really never refused to pay the money 
which might be found duo to tho com¬ 
plainant on account of his share after 
deducting tho necessary expenses and 
that ho was always ready and willing 
to pay tho income of the complainant’s 
share to him on settlement of accounts. 
However, tho complainant wanted to got 
tho whole income and wanted also to 
keep the lorry in his exclusive posses¬ 
sion. This"is clear from tho statement 
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of the complainant’s witness, Ram 
Swarup, P. W. G. He states that he was 
present at the time the dispute took 
place between Ram Dass and the accused 
over tho income of the lorry. Rangi Lall 
had said at that time that he would pay 
money at the end of the month after 
deducting all the expenses, but Ram 
Dass had insisted on getting tho whole 
income and on keeping tho lorry in his 
own possession. Surely Ram Dass was 
wrong in doing so when he and Brij 
Bihari Lai were partners in business. 
The proposal which the accused had 
made to him was a reasonable proposal, 
but ho was wrong in refusing to accept 
it and in demanding the whole income 
and in insisting on keeping the lorry in 
his exclusive possession. Ram Dass 
wanted to deprive Brij Bihari Lai and 
Rangi Lall of the amounts £which were 
duo to them and to which they wore 
legally entitled. It is neither alleged 
nor shown that Rangi Lall was to pay 
the income to tho complainant daily or 
within any particular period. Ho never 
refused to pay to the complainant tho 
money which might be found due to 
him on settlement of accounts. 

These are tho facts which are esta¬ 
blished by the evidence in this case. In 
my opinion no charge is made out against 
Rangi Lai under S. 408, I. P. C. It 
should be borne in mind that mere re¬ 
tention of money or mere failure to re¬ 
turn it does not necessarily raise a pre¬ 
sumption of dishonest misappropriation. 
The mere fact that the payment was 
delayed is no ground for imputing a 
criminal intention. Though the ingre¬ 
dients of the otlencc of criminal broach 
ol trust are somewhat broadly stated, 
there is no doubt as to their meaning. 
The sections dealing with tho offence of 
criminal breach of trust were intended 
to punish an offence of which dishonesty 
is the essence. Any broach of trust is 
not an offence. lb may be intentional 
without being dishonest or it may ap¬ 
pear dishonest without being really so. 
In such cases the Magistrate should be 
slow to move. This caution is all the 
more necessary since there is a natural 
desire to secure speedy justico by having 
recourse to criminal law. As pointed 1 
out in the case of Emperor v. Mohan 
Singh (l), although transactions which 

(1) 11920] \i All. 5:2 — >J 1. C. 372 = iy A.L.J. 

G33. 
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involve civil liabilities may amouut to 
criminal offences, and often do, so that 
the dividing line between the two in a 
discussion of tlie case is almost indis¬ 
tinguishable, the use of the criminal law, 
not for the purpose of punishing an 
offender or in the public interest, but as 
a means of exerting pressure to extract 
money from an agent, is to be discourag¬ 
ed. I say nothing about the civil liabi¬ 
lity of Rangi Lall or his father Brij 
Bihari Lai, but I am not satisfied that 
the charge under S. 408, I. P. C., is made 
out against Rangi Lall. He should at 
all events be given the benefit of doubt. 

The result is that I accept the appli¬ 
cation for revision and setting aside the 
conviction and sentence of Rangi Lall 
direct that he be acquitted and released. 
His hail bond may bo discharged. 
V.I3./R.K. Conviction set aside . 
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Nanavutty, J. 

ChandriJca Prasad —Accused—Appli¬ 
cant. 

v 

Emperor — Complainant — Opposite 
Party. 

Criminal Revn. Appn. No. 19 of 1930, 
Decided on 31st March 1930. 

(a) Penal Code, S. 409—Appropriation of 
money drawn from Bank for payment of 
one bill towards another bill of same firm 
does not amount to embezzlement. 

Appropriation of money drawn ffom the 
Bank for payment- of particular bill, towards 
payment of another bill duo to the si mo firm 
or person does not amount to embezzlement 
of Government money; it may at the most 
amount to deliberate violation of the account 
rules making the person liable for departm 3 ntal 
punishment. [P 325 C 2, P 326 C 1 ■ 

(b) Penal Code, S. 409— Wrontr account 
and wrong entry do not by themselves prove 
criminal breach of trust, 

Tho fact that the accounts have been wrongly 
kc 4 >t will not of itself provo that the person 
keeping the account committed criminal 
breach of trust unless it cau *bo shown that the 
person misappropriated proceeds of choquo or 
remittance transfer receipt or ar.y cash proved 
to have been received by him ; and the wrong 
entries may raiso strong suspicion which 
may serve as a ground for scrutiny but cannot 
justify tho conviction of tho person for crimi¬ 
nal broach of trust. [P 32G C 1,P 327 C l] 

(c) Evidence Act, S. 8—Subsequent con¬ 
duct when relevant as proof of guilt ex¬ 
plained. 

Different persons aro differently constituted 
and that some accused oven though iunoccnt 
deliberately abscond rather than face tho 
ordeal of a criminal trial and that some other 
innocent accused do oquilly foolish things 


such as raak^ a falsrj admission of guilt or 
pay off the amount said to bavo bson stolen 
or embezzled in the vaiu bop 9 that they may 
escap-; a criminal prosjeutiou or get off with 
a light punishment. Such subseauont conduct 
cannot dispense with the positive proof of tho 
guilt of the accused, the burden of which lies 

udou tho prosecution. Wh?n once the Crown 
has established the guilt of the accused by 
the evidence of prosecution witnesses then 
such subsequent conduct may be utilized as 
furnishing further proof of the correctness 
of the conclusion as to the guilt of the accused 
drawn from the evidence of tho prosecution 
witnesses; by itself, however, it can furnish no 
legitimate proof of the guilt of the accused. 

[P 327 C 2) 

St. G . Jackson , and TV. A. Akhgar — 
for Applicant. 

H. K . Ghosh —for fcho Crown. 

Judgment. —This is an application 
for revision of an appellate order of 
the learned Sessions Judge of Lucknow 
upholding the conviction and sentence 
passed upon tho applicant Chandrika 
Prasad for an offence under S. 409 
I. P. C. The charge f r.imed against 
the applicant is to the effect that on 
31st March 1927 while he was Head 
Clerk of the Govornrrent Technical 
School at Lucknow and as such entrusted 
with or having dominion over a sum 
of Rs. IS3-1L-0 on account of the price 
of books purchased for the school from 
Messrs. Thacker Spink & Co. of Calcutta 
he committed criminal breach of trust 
in rospoct of the said sum. There is 
absolutely no evidence on the record 
to p r ovo that the applicant Chandrika 
Prasad was ever entrusted with this 
sum of Rs. 183-1 L 0 or ever had domin¬ 
ion or control over that amount. Even 
the learned City Magistrate concedes 
that fact when he writes in his judg¬ 
ment that : 

“when there is no c ish payment bu, only 
book transaction there can bo no literal-en¬ 
trusting of money,** 

He, however, hold that the accused 
had undoubtelly dominion over the 
money of the cheque Ex. 19. Ex. 19 
is a cheque for Rs. 4,393-10-6 drawn 
by tho Pay and Accounts Officer of 
Allahabad in favour of the Principa^l 
of tho Government Technical School at 
Lucknow. It was in payments of three 
bills, one for Rs. 312-11-0 anothei foi 
for Rs. 2,214-2-0 and the third tor 
Rs* 1,836-13-6. Tho Principal of the 
Government Technical School L **• 
Lyons) sent this choquo Ex. 19 dul> on 
doited to the Imperial Bank of Iu d * ft ' 
Lucknow Branch, along with Rs. o - 
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:in cash and asked the Bank that in lieu 
of the cheque Ex. 19 and the money 
remitted to the Biuk nine drafts or 
remittance transfer roceipts payable at 
sight in favour of the parties noted 
below should be sent to him by the Bank. 
The persons in whose favour these drafts 
were drawn are as under : 

1 . Manager, Poinoei Press, Rs. a. p. 

Allahabad 48 0 0 

2. Messrs. Mather & Platt 

Ltd., Calcutta 3,338 10 8 

3. General Electric Co. 

Ltd., Calcutta 

4. Messrs. Martin & Co., 

Calcutta 

5. Messrs. Birkmyre Bros., 

Calcutta 

6 . Messrs. Bishambhar 
Nath Niranjan Lai, Allahabad 

7. Messrs. Jaggi Lai Kam- 
.lapat, Cawnpore 

8 . Messrs Jessop & Co., 

Calcutta 

9. Messrs. Thacker Spink 

Co., Calcutta 

Total ... 4,479 10 8 

It is admitted that Messrs. Thacker 
Spink Sc Co. of Calcutta received the 
cheque for Rs. 155-8-0 and realized 
the amount of that cheque and that 
-all the eight other persons or firms in 
whose favour drafts were drawn receiv¬ 
ed their money, lb is thus clear that 
• out of the sum of Rs. 4,479-10-8 which 
included tho amount of the cheque 
Ex. 19 from the Pay and Accounts 
•Officer of Allahabad, not a pie was re¬ 
ceived by the applicant Chandika Prasad 
but that the whole amount was paid 
•oil to the various firms and persons to 
whom tho Government Technical School 
of Lucknow owed money. 

It is argued on behalf of the Crown 
that while the applicant is not proved 
of having actually embezzled a single 
pie, ho is nevertheless guilty of con¬ 
structive criminal broach of trust in 
that ho utilisod tho cheque of Rs. 155-8-0 
to pay the money due to Messrs. Tha¬ 
cker Spink & Co. on thoir original bill 
lor Rs. 183-11-0.whereas this cheque of 
Rs. 155-8-0 was meant for payment to 
that firm in rospoct of another bill for 
which tho Government was liable. 
There is no clear and reliable evidence 
on this point. In tho absonco of any 
•instructions to tho contrary, Messrs. 
Thacker Spink & Co. would naturally 
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credit tho amount of the cheque for 
Rs. 155-8-0 towards tho payment of 
their oldest bill outstanding in order 
to save limitation. The mere fact that 
Messrs. Thacker Spink & Co’s bill for 
Rs. 183-11-0 was paid off in part by the 
cheque of Rs. 155-8-0 which was drawn 
in respect of another bill for that' 
amount due to that firm does nob go ! 
to prove that the applicant Chandrika 
Prasad embezzled tho amount of tho 
original bill for Rs. 183-11-0 (subse¬ 
quently reduced to Rs. 172-6-0) duo to 
that firm. Tho presumption of inno¬ 
cence in favour of tho applicant must 
hold good until replaced by cogent and 
convincing evidence of his guilt. Un¬ 
fortunately for the prosecution it has 
not been possible for the Crown to 
examine Mr. Lyons as a witness in 
this case to elucidate the crucial facts 
of the transaction in respect of which 
criminal breach of trust is said to have 
been committed. Tho Financial Hand 
Book, Vol. 5, p. 75, Art. 169 clearly 
lays down the responsibility of the 
head of the department in respect of 
all items of contract contingent grants. 
Tho learned City Magistrate has coolly 
assumed that Mr. Lyons, tho late 
Principal of tho Government Technical 
School was either an accomplice of the 
applicant Chandika Prasad or a mere 
dupe of his. In tho circumstances of 
this case and in the absence of Mr. 
Lyons it is not permissible for any 
Court to make this sweeping allegation 
against one who is not on his defence 
and who is not in a position to defend 
himself. Every page and every item 
of tho account books and rogisters of tho 
school produced in tho Court bear tho 
signature or initials of Mr. Lyons, tho 
late Principal of tho School. lie lias 
not been given an opportunity to 
explain those entries in his account 
books which are said to evidence the 
commission of the alleged offonce of 
embezzlement. It is argued on behalf 
of the prosecution that monoy drawn 
from the Bank for pcaymont of a parti¬ 
cular bill has been appropriated towards 
the paymonb of another bill duo to tho 
same firm or person. Even if this wore! 
proved to bo tho caso 1 fail to see how 
such conduct amounts to ombezzlemcnt 
of Government monoy. Taking the matter 
in its mo3t serious or worst light, 1 
find that it only amounts to a deliberate 
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violation of the account rules on the 
subject on the part of the applicant and 
of his late Principal, Mr. Lyons, ren¬ 
dering them both liable to severe de¬ 
partmental punishment. But it does 
not prove that either of them commit¬ 
ted tho criminal offence of embezzle¬ 
ment*. The present case against 
the applicant was started not upon the 
complaint of Mr. Lyons but upon a 
letter sent - by Messrs. Thacker Spink 
A Co. to the present Principal of the 
School, Mr. Mathewe, asking for pay¬ 
ment of Rs. 172-6 which had been long 
outstanding. This sum of Rs. 172-6 was 
iu respect of items included in the 
bill for Rs. 342-11, Ex. 22. This bill o( 
of Rs. 342-LL is included in the cheque 
for R>. 4,393-10-6 (Ex. 19), and when 
this cheque Ex. 19 was sent to the 
Imperial Bank of India at Lucknow 
under tho orders of Mr. Lyons together 
with Rs. 86-0-2 in cash the Principal of 
the School requisitioned for 9 remittance 
transfer receipts, one of which was for 
Rs. 155-8-0 in favour of Messrs Thacker 
Spink A Co. Tho learned City Magis¬ 
trate and the learned Sessions Judge 
have both laid stress upon the fact that 
tho account hooks are muddled and that 
the entries in tho cash books and other 
registers are incorrect. 

Tho fact that tho accounts have been 
wrongly kept will ’not of itself prove 
that the applicant committed criminal 
breach of trust unless it can be shown 
that tho applicant Chandika Prasad 
misappropriated tho proceeds of any 
chequo or remittance transfer receipt or 
any cash proved to have been received 
by him. Ibis admitted that no cheque 
was drawn in favour of tho applicant 
Chandika Prasad and 'that all cheques 
and drafts or remittance transfer receipts 
drawn in favour of various persons and 
firms wore duly received and cashed by 
those persons and firms and that not a 
pie out of thoso cheques or drafts came 
into tho pockets of tho applicant. Rea¬ 
lizing the great difficulties in tho way 
of tho prosocution owing to tho absence 
of Mr. Lyons from India the learned 
Sessions Judge has convicted the appli¬ 
cant not for tho offence in respect of 
which tho chargo sheet has been framed 
by tho learned City Magistrate but for 
embezzling certain sums of money said 
to have been received in hard cash by 
the applicant from one Ali Naqi. Tho 
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learned Sessions Judge himself concedes- 
that the applicant is nob charged with 
any offence in respect of the money said 
to have been received by him from Ali 
Naqi but he justifies himself by ad¬ 
ding that it forms the basis of tho pre¬ 
sent charge against the applicant. The 
learned counsel for the applicant, Mr* 
St. George Jackson,vehemently protested 
against the conduct of the lower appel¬ 
late Court in convicting the applicant of 
an offence in respect of a sum of money 
said to have been received in cash from 
Ali Naqi when the charge framed against 
tho accused made no mention at all of 
this matter. There is no doubt great 
force in this contention cf the learned 
counsel for tho applicant hub apart from 
this technical objection I find that the 
evidence of Ali Naqi is not only vague 
but unreliable and does not prove the 
guilt of tho applicant. Ali Naqi do9S 
not know the exact amount he gave to 
Chandika Prasad or when ho made those 
payments in respect of the price of books 
sold by him. He deposes that Mr. 
Lyons had told him to sell the books- 
and hand over tho price to the applicant. 
Ho has produced no written order of 
Mr. Lyons to that effect and he took no 
receipts either from Mr. Lyons or from 
tho applicant when ho made the alleged 
payment of the price of the books to the 
applicant. For aught I know to tiie 
contrary, Ali Naqi may have himself 
embezzled tho price of the books which 
wore deposited with him to bo sold to 
the students of the school. Ho deposes 
that ho .sold seventy books at Re. 1-8-0 
a book and gave tho price Rs. 105 to 
tho applicant and he took no foimii 
receipt or oven an informal acknow¬ 
ledgment from Chandrika Prasad. There 
is no documentary evidence of any kind 
to corroborate tho story told by Ali 
Naqi and I am not prepared to believe 
implicitly his solitary and unsupported 
testimony against the applicant, in view 
of bis own conduct in showing Mathura 
Prasad a retired clerk as still on tho 
establishment working in tho name of 
Ori Lai. If the testimony of Ali Naqi 
is rejected, there is no evidence to provo 
that any money in cash was ovei r0 
coived by tho applicant. There remain 
then only the erroneous entries in th 
cash books and account registers of tl 
school written in the handwriting oi 
tho applicant and ^initialled or sign 
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and verified by the late Principal of the 
School. These wrong entries no doubt 
raise strong suspicion against the appli¬ 
cant, but, as was well pointed out by 
their Lordships of the Privy Council, 
suspicion through a ground for scrutiny 
may not be the basis of a civil Court 
decree much less can it justify the con¬ 
viction of an accused person in a criminal 
trial for an offence under the Penal 
(Cole. The case for the prosecution has 
so far not emerged from the region of 
suspicion into the arena of proved con¬ 
crete facts constituting an offence puni¬ 
shable under S. 409, I. P. C. The ab¬ 
sence of Mr. Lyons has been a great 
handicap to the prosecution. The diffi¬ 
culties of the prosecution, however, fur¬ 
nish no legal justification for the con¬ 
viction of .the applicant Chandika Pra¬ 
sad on mere suspicion. These suspi¬ 
cions moreover operate as strongly in 
the present case against the applicant 
as against his late principal Mr. Lyons. 
The learned Sessions Judge very rightly 
deprecates any expression of opinion as 
to Mr. Lyons’ liability in respect of the 
sum of money said to have been em¬ 
bezzled. Unfortunately he holds the ap¬ 
plicant guilty of criminal breach of 
trust inasmuch as under the signature 
of his principal Mr. Lyons he caused 
the remittance transfer receipt for 
Rs. 155-8 to he issued at the end of 
March 1927 in favour of Messrs.*Thacker 
Spink and Co. for payment of a bill for 
Rs. 183-11 although the money represen¬ 
ted by the remittance transfer receipt 
or draft for Rs. 155-8 had been drawn 
for payment of another bill to Messrs. 
Thacker Spink <fc Co. I regret I find 
myself unable to accept this reasoning. 
All that it amounts to is that money 
drawn by the Principal of the school for 
payment of a bill due to a particular 
nrm has been under his order appro-’ 
priated towards the payment of another 
bill duo to the same firm. This may bo 
a serious irregularity in the eyes of* the 
Audit Oiticor but it does not amount to 
an offence under S. 109, I. p. C. because 
no money was actually embezzled by 
anybody and because no money in fact 
reached the hands of the accused 
Chandika Prasad. 

The learned City Magistrate as well 
as the learned Sessions Judge have both 
laid stress upon the subsequent conduct 
of the applicant in paying off the amount 


due to Messrs.Thacker Spink & Co. and 
have considered that the fact that this 
money was paid on behalf of the appli¬ 
cant to this Calcutta firm is further 
ample proof of the applicant’s guilt. I 
find myself unable to accept this line 
of reasoning when there is no evidence 
on behalf of the Crown sufficient to 
justify the finding that the accused com¬ 
mitted the offence of criminal breach of 
trust. The mere fact that on account of 
sheer timidity or on account of a desire 
to avoid running the risk of disgrace of 
a criminal trill and of dismissal from 
Government service, either the accused 
or someone on his behalf paid off the 
amount said to have been embezzled to 
the party to whom it was due would 
not furnish any proof of his guilt. Such 
subsequent conduct is equally consistent 
with the innocence of the accused; and 
no inference adverse to him ought legiti¬ 
mately to be drawn from it. The 
learned Sessions Judge writes; 

*'If the appellant (Chandrika Prasad) was not 
guilty X do not seo why ho should have caused 
the bill to bo paid in this way”. 

The simple answer to this method of 
reasoning is that different persons are 
differently constituted and that some 
accused even though innocent deliberate¬ 
ly abscond rather than face the ordeal 
of a criminal trial and that some other 
innocent accused do equally foolish 
things such as mako false admission of 
guilt or pay off the amount said to have 
been stolen or embozled in the vain hope 
that they may escape a criminal prosecu- 
tion or get off with a light punishment. 
Such subsequent conduct dispenses with 

the positive proof of the guilt of the’ 
accused, the burden of which lies upon 
the prosecution. When once the Crown 
has established the guilt of the accused 
by the evidence of prosecution witnes¬ 
ses then such subsequent conduct may 
be utilised as furnishing further proof of 
the correctness of the conclusion; as to 
guilt of the accused drawn from the 
evidence of the prosecution witnesses by 
itself, however, it can furnish no legiti¬ 
mate proof of the guilt of the accused. 

For the reasons given above I allow 
this application for revision, set aside 
the conviction and sentence passed upon 
the applicant Chandika Prasad, acquit 

him of the offence charged and order 
his immediate release. 

V.B./R.K. Revision allowed. 
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Raza and Pullan, JJ. 

S. Kashif Husain —Appellant. 

v. 

B. Sashilhar Singh— Respondent. 

Execution Decree Appeal No. 12 of 
1929, Decided on 9th January 19 30, 
gainst order of Sub-Judge, Rae Bareli, 
D/- 80th July 1929. 

& Civil P. C # , O. 34, R. 10 —Provision is 
imperative and applies to costs incurred 
before or after final decree. 

Rule 10 is imper.iMve and r» 11 costs incurred 
n connexion with the suit up *to the time of 
the pay moil t of the decree, w net he r before or 
after fchb final decree must ba included in the 
sum which can be realized by the sale of ‘•ho 
mortgaged property. Until it- is found that the 
costs cannot be realized by sale of such pro¬ 
perty it cannot be realized personally under 
R. f> : A. /. ft. 1930 Oudh 1G7, Ref A A. /. ft. 
192G All. 08; J. /. ft. 1920 All. 722, 

Ali-i-Raza -for Appellant. 

Sheo Dul arc Misra—iov Respondent. 

Judgment —This is an appeal fiom 
an ordor of the Subordinate Judge of 
Rxe Bareli in an execution matter. The 
decree holder obtained a decieo foi a 
very largo sum against the judgment- 
debtor and it is admitted that he ha3 
sold certain property in execution of that 
decree and that other piopeity lemains 
to be sold. On tho occasion of the sale 
an objection was made by the jut grnono 
debtor. Tho objection was dismissed 
and the Court ordered that certain costs 
be paid to the decree-holder Tne am¬ 
ount now duo is Rs. 159. The decree- 
holder has sought to executo the decieo 
by attachment and sale of certain per¬ 
sonal property of tho judgmeut-dobtor 
and tho latter pleads that tho amount 
duo on this docree should bo realized 
from the property mortgaged. The 

learned Subordinate h ? lcls , fchab 

tho provisions of S. 34, R 10, do not ap-^ 
ply to tho case He bases his finding on 
tho fact that these costs relate to a mis¬ 
cellaneous appeal ami that they were 

not charged on the property by the 
highest Court, that is to sa\ , 113 

which decided tho appeal in the objec- 
tion c\so. Wo are not satisfied that 
tho learned Subordinate Judge has con- 
struoi correctly the provisions of O. 34, 
R. 10 This rule runs as follows; 

“In finally adjusting tho amount to bo pud 
to a mortgagee in case of a foreclosure or r\ 
.redemption, tho Court shall, unloda tho 
conduct of tho mortgagoo has boon such as to 
disentitle him to costs, add to tho mor. gag-- 


raoney such costs of suit as have been properly 
incurred by him sinco the decree for foreclosure 
or sale or redemption up to the time of actual 
payment.*’ 

It does not appear that this Court has 
ever considered this question in any 
previous case and we have been shown 
no decision of any High Court which has- 
been ‘reported in any authorized law 
report. We have, however, been re¬ 
ferred to a decision of Sulaiman.J., (now 
Sir Mohammad Sulairoan) of the Allaha¬ 
bad High Court which was reported in 
A. I. li. for 1926 at p. 68 and a decision 
of a Bench of that Court sitting in 
Letters Patent Appeal from his decision 
reported at p. 722 of tho same volume. 
The learned Judge was considering a 
case exactly parallel to the one before 
us. Ho expressed the opinion that 0.34, 
R. 10 does not apply to costs incurred in 
execution proceedings. He wishes to 
confiiuo the meaning of the words con¬ 
tained in R 10 to costs incurred in the 
suit in.carrying out the directions con¬ 
tained in the decree, and he gives as an 
example costs incurred by a mortgagee 
who has been ordered to deliver the 
title deeds of tho property or*to f ^ nlsh 
accounts. His reason for exchid in ghosts 
incurred as a result of an objection o a 
sale made by the judgment-debtor is that 
otherwise tho result might he extremely 
disadvantageous for tho moitgageo. o 
ocserves; 

“costs incurred bv the mortgagee in resisting 
objections in the execution department or ra 

sistinr appeals to higher tr-bunals, if they rxre 
only to ba ridded to the mortgage money ed 
cannot bo realized against the pulgmoot-demar 
personally, would merely create a■ t» 
charge on tho mortgaged property ‘ 

not be sufficient to meet oven tho or g 

li ibi li* v * * 

Now it appears to us in the first place 
that R. p, O. 31 is designed to P™venl 
the mortgagee suffering the hardship re¬ 
ferred to by the learned Judge, and 

secondly, wo cannot exclude the costs ,n 
min ed bv tho decree-holder in this ca 
from ti e definition of costs given by the 

learned Judge himself. .These co d 

incurred in defending * „f t,hg decree 
out under v)n >1 e**to^xc 1 ud e e ntire 1 y 

R'c^the^Uthe execution proceedings 

arising irons that sa J ' u . j ncu rred 

ip,tho suit in carrying \ vou id 

contained in tl,c> specific Uly 

point out further that R. 1U 
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rofers to the final adjustment of the am¬ 
ount to be paid and contemplates costs 
incurred up to the time of actual pay¬ 
ment. This means actual payment of 
the decretal amount, and we consider 
that all costs incurred in connexion 
with the suit up to the time of the pay¬ 
ment of the decree, whether before or 
after tho final decree, must be included 
in the sum which can be realized by 
sale of the mortgaged property. Tho 
provision as observed by Sulaiman, J., is 
in the interest of the decree-holder and 
the section isj imperative. The decree- 
holder at least has no option in the 
matter. We can see no relevancy in the 
observation of the learned Subordinate 
Judge that the highest Court did not 
charge these costs on the property. It 
was not necessary for tho Court to do 
so. On the contrary, it would rather 
have been necessary for the Court to 
say definitely if a personal decree was 
intended as this is contrary to ordinary 
procedure. This was the view taken by 
a Bench of this Court of which one of 
us was a member in Jugal Kishore v. 
Jagmohan Das (1). \\ e do not consider 

that the decree-holder has in this matter 
any option of recovering the costs 
against the judgment-debtor person¬ 
ally unless and until it is found that 
the property itself is in sufficient for 
this purpose. If the property is in¬ 
sufficient, the decree-holder may fall 
back on another rule, also enacted 
in his interest, namely, R. 6, O. 34. We 
regret that we are unable to follow tho 
decision of the Allahabad High Court. 
As wo have observed above it is an un¬ 
reported decision and we have been 
3hown no other authority to tho same 
effect. In our opinion R. 10, O. 34 is clear 
and directs the Court to include costs 
such as these in the amount to be realized 
by sale and precludes a personal decree 
until tho decree is paid up and proceed¬ 
ings are taken under O. 34, R. 6. 

Wo accordingly allow this appoal and 
sotting aside the order of the lower 
Court allow the objections with costs. 

V.B./r.K. Appeal allowed . 
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Raza and Srivastava, j J. 

Thakur Nirman Singh and others 
Appellants. 


v. 

Shyam Narain and others ~ Respon¬ 
dents. 

First Appeal No. 112 of 1929, Decided 

on 24th March 1930, against order of 

Sub-Judge, Bahraich, D/- 29th Juno 
10 20. 

Court-fee. Act S. 7 (ix)-In appeal, and 
cross objections from decrees in redemption 
and foreclosure suits future interest should 
not be taken into account while determining 

In tho c.sse of appeals or cross-objections in 
smts lor redemption or foreclosure in all cases 
in which the amount declared by tho Court to 
bo due at tho date of the decree can be aseer- 
tamed by reference to the juugmeut and tho 
decree, it is that amount at which the app-al 
or cross-objections should be valued and future 

nofc tiken in bo account : ^ 36 
AIL 40(F. B.) ; 17 Bom. 41; 3 P. L* J. 443 

Toil.; 22 O. C. 1, jiot Poll. [P 329 G *>] 

Zakur Ahmad and MoJid . TIa/eez —for 
Appellants. 

Judgment. —We have read tho office 
report and heard the appellant’s learned 
counsel. The appellant’s learned counsel 
questions the correctness of the office 
roport. He contends that'tho appellants 
should not be required to pay court-fee 
on future interest and rofers to the fol¬ 
lowing rulings in support of his conten- 

; Raghubir Prasad v. Shankcr 
Baklish (l) , V ithal llari Athavle v. Clo- 
vind Vasudeo Thosar (2) and Rowlins v. 
Lachmi Narain Jhan ( 3 ). 

Tho Allahabad case is a Full Bench 
case. It was held in that case that tho 
criterion laid down in S. 7 (ix). Court- 
fees Act, 1879, for determining the 
court-fee payable in respect of a suit for 
redemption or foreclosure of a mortgage 
does not apply to the ‘appeal in such a 
suit. In the case of appeals or cross- 
objections in suits for redemption or' 
foreclosure, in all cases in which the 
amount declared by tho Court to be due 
at tho date of the decree can be ascer¬ 
tained by reference to tho judgment and 
tho decree, it is that amount at which 
tho appoal or cross-objections should be 
valued, and future interest should not 
be taken into account. In this Allaha - 

(1) [1914] 3G All. 10=21~I.C. 723=11 r j 

101G (P.B.). ,L ‘ 

(2) [1893] 17 Bom. 41. 

(3) [1918] 3 Pat. L.J. 443=(1918) -P.H.C C 
204=42 I.C. 50=4 Pat. L.W. 223. 


(1) A. I. R. 1930 Oudh 1G7. 

1930 0/42 
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bad case the decree appealed against 
was a decree for sale passed under O. 
34, R. 4, Civil P. C. It was held in the 
Bombay case that no additional stamp 
is required on account of the claim for 
interest from the date of the institution 
of the suit until payment. It stands on 
the same footing as future mesne profits 
which do not fall under S. 7, Court-fees 
Act (7 of 1879). The Allahabad case 
was followed in tho Patna case -men¬ 
tioned above. 

Our attention has also been drawn to 
a ruling of the late Court of the Judicial 
Commissioner of Oudh in the case of 
Gobardlian Dass v. Narendra Bahadur 
Singh (4). That ruling i3 against the 
contention of tho appellant’s learned 
counsel. After hearing tho appellant s 
learned counsel at some length wo are 
inclined to take tho view which was 
taken by their Lordships of the Allaha¬ 
bad High Court in I. L . R . 3G All. 407. 
We hold therefore that the appellant 
should not bo required to pay any court- 
fee on future interests. The court-fee 
paid by the appellant is therefore held 
to be sufficient in ali these cases. 

S.N./R.K. Appeal allow ed. 

(2) [1919] 22 O.C. 1=50 I.C. 798. 
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Srivastava, J. - 

Krishna Kumar and others —Plaintiffs 
—Appellants. 

v. 

Manzoor Ali — Defendant Respon¬ 
dent. 

Second Appeal No. 291 of 1929, De¬ 
cided on 20th December 1929, from de¬ 
cree of Sub-Judge, Malihabad, D/- 26th 
August 1929. 

(a) Wajibularz — Binding effect Custom 
recorded in wajibularz—Court can refuse 
to accept wajibularz at against^ tenant i 
custom is prejudicial to him and is recor e 
ex parte at instance of zamindar, 

In a ca 93 in which tho tenants are no 
parties to tli&njproparation of a wajibularz 
tho valuo to briifcttachod to customs prejudi¬ 
cial to thoir interasts and rocordei ox parte at 
tho instance of tho zamindars, cannot bo tho 
same as in othor cases in which tho zamin¬ 
dars aro responsible for dictating*customs 
which concern themselves .and in such caso 
tho Court is fully justiflod in refusing to ao- 
copt tho wajibularz as conclusive ovidonoo of 
the custom bo far as'it affects the tenants : 
A, I. R. 1928 Oudh -2G5, Foil.; 32 All. 363 
(P.C.)rRef. [P331C2] 

(b) Civil P. C. S. 100 —Custom—Value to 
be attached to evidence for proving custom 


is entirely within jurisdiction of Court of 
first appeal and Court of second appeal 
cannot reverse finding. 

It is entirely within tho province r.f a Court 
of first appeal to determine the value to be 
attached to the evidence and if upon an exa¬ 
mination of the entire evidence the lower ap¬ 
pellate Court has found that a custom has not 
been established, it is not open to auy p^rfcy 
to question the correctness of the conclusion 
arrived at by that Court in second app3al : 
A. I. R. 1923 P. C. 70 ; A. I. R. 1927 P. C. 113 
and A. I. R . 1920 Oudh 53, Dist. [P 332C 1] 

(c)Civil P. C. S. 100—Question of fact — 
Decision of tribal or family custom is find¬ 
ing of fact. 

The decision of any tribal or family custom 
is a finding of fact which cannot b9 disturbed 
in second appeal: A. I. R. 1928 Oudh 301, Rei. 
on. [P 332 C2J 

Harish Chandra and Rishambliar 
Dayal —for Appellants. 

Akhtar Husain —for Respondent. 

Judgment. —This is a second appeal 
against the decision dated 26bh August 
1929 passed by tho Subordinate Judge 
of Malihabad, Lucknow, reversing tho 
decision dated llth February 1929 
passed by the Second Munsiff of the 

same place. 

Tho appeal arises out of a suit 
brought by the plaintiffs claiming the 
price of certain manure and rubbish 
alleged to have been removed by the 
defendant to another village. This, it 
was alleged, he was not entitled to do. 
The facts aro that the plaintiffs are the 
zamindars of mohal Yaqoob Ali, mauza 
Chandan, tahsil Lucknow and the 
defendant is an ex-proprietary tenant in 
the said mohal. The plaintiffs’ case 
was that there was a custom obtaining 
in the village of Chandan which pre¬ 
vented a ryot tenant in the village 
from removing manure and rubbish to 
another village. Tho plaintiffs avenod 
that the defendant committed a breach 
of this custom in removing the manure 
and rubbish from village Chandan to 
village Nizamuddinpur, and that they 
were in consequonce entitled to Rs. o>) 
on account of the price of the 
manure and rubbish. The defondan 
denied tho custom and pleaded that no 
such custom had ever boen followo 


^The Wned Munsiff relying upon the 
wajibularz of tho village held ‘ho 
•-ustom provod, and gave tho plain 
iecre“ or Rs. G which was the amount 
[ixed by him for the price of 
Manure' and rubbish amoved to 
Nizamuddinpur. On appeal the lea 


I t 
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ned Subordinate Judge has disageeed 
with the finding of the trial Court and 
held the custom not proved. As a result 
of this finding he has dismissed the 
plaintiffs’ suit. The plaintiffs have 
come here in second appeal. 

The main contention urged by the 
learned counsel for the plaintiffs appel¬ 
lants is that the lower appellate Court, 
in the circumstances of the present case, 
should have accepted the entry in the 
wajibularz as conclusive evidence of the 
custom sot up by the plaintiffs- The 
relevant portion of the wajibularz is as 
follows : 

Tho tenant oultivators appropriate their 
manuro and rubbish but have no right to sell 
theca or remove thorn to another village. Nor 
can they of their own accord give them to 
another person. The manure and rubbish of 
tenants who are not cultivators are appro¬ 
priated by the landlord. Cattle of tho residents 
of tho village graze in the banjar lands and no 
grazing rights are charged from them." 

The learned Subordinate Judge was 
of opinion that tho value of such a pro¬ 
vision of tho wajibularz in so far as it 
records a custom which is distinctly to 
the benefit of the zamindars and imposes 
liabilities on the tenants, who were no 
parties to the preparation of the wajib¬ 
ularz, was not as great as in any other 
case where the zamindars dictated cus¬ 
toms affecting themselves. lie referred 
to the decision of a Bench of this Court 
Narpat v. Mohammad Rafi (l) in sup¬ 
port of his view and relying upon the 
^aid decision held that in such a case 
tho proper course for him to adopt was to 
examine the ontiro evidence and to see 
n\ bother upon such evidence the exis¬ 
tence of the. custom could be considered 
to be established. It ha 3 been argued 
by the learned counsel for the appel¬ 
lants that the case of Narpat v. Moham- 
mad Rafi (l) i s distinguishable from 
tho present case as the custom which 
was tho subject of consideration in that 
case was one-sided and entirely to the 
benefit of tho zamindar and prejudicial 
to the interests of tho tenants, whereas 
tho custom relied upon by him is not 
one of such a character. lie has con¬ 
tended that the restraint imposed 
against tho tenants of village Chandan 
in rospoct of tho removal of manuro 
and refuse to another villago or of its 
transfer to another person, is compen¬ 
sated^ by the free right of pasturage 

U) A. 1. R. 1923 Oudh 205=3 Luok 178. 


which has been allowed to them. I do 
not think that the two customs, one 
relating to manuro and rubbish and the 
other to the right of pasturage can be 
connected as cause and effect. How¬ 
ever, be it as it may, the principle 
which seems to underlie the decision in 
Narjmt v. Mohammad Rafi (l) is that 
in a case in which the tenants are not 
parties to the preparation of a wajibul- 
aiz, the valuo to be attached to customs 
prejudicial to their interests and recor¬ 
ded ex parte at tho instance of the 
zamindars, canuot be the same as in 
othei cases in which the zamindars 
are responsible for dictating customs 
which concern themselves. In my 
opinion the principle laid down, if I 
may say so with respect, is unexcep¬ 
tionable, and in such case the lower 
appellate Court was fully justified in 
relusing to accept the wajibularz as 
conclusive evidence of the custom so 
far as it t allected tho tenants and in 
looking to the other evidence on the 
record for tho purpose of determining 

whether the custom was established or 
not. 

In Anant Singh v. Durga Singh (2). 
their Lordships of the Judicial Com¬ 
mittee remarked that there is no class 
of evidence that is more likely to vary 
in value, according to circumstance?, 
than that of wajibularaiz. In my opi¬ 
nion the fact that certain burdens have 
been imposed upon the tenants or cer¬ 
tain restraints have been placed upon 
their rights, which burdens or restra¬ 
ints are obviously to the benefit of tho 
zamidars responsible for dictating the 
custom without tho tenants having been 
afforded an opportunity to confirm or 
repudiate the said custom, is a circum¬ 
stance which may well discount tho 
value of tho wajibularz. I am there¬ 
fore of opinion that no fault can be 
found with tho lower appellate Court 
for its rofusing, in tho circumstances of 
the presont case, to accept tho wajibu¬ 
larz as ovidenco of conclusive evidence 
of the custom. 

Next the lower appellate Court pro¬ 
ceeded -to discuss tho other ovidenco 
in Uio case which consisted of .the oral 
evidence of a few witnesses on each 
side. The learned Subordinate Judge 
after discussing the ontiro evidence 

(2) [1910] 32 All. 363=6 L~C7787 ==37 I ~a 
191 _ (P.C.). * * 
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came to the conclusion that the evi¬ 
dence led on behalf of the plaintiffs 
was not reliable and that the defen¬ 
dant s evidence showed that the custom 
set up by the plaintiffs had never been 
acted upon or enforced in the village. 
As a result he camo to the conclusion 
that the ontry in the wajibularz could 
nob be considered as sufficient to estab¬ 
lish the custom and lie therefore held 
that the plaintiff had failed to establish 
it. In my opinion this finding of the 
lower appellate Court is a finding of fact 
which is binding upon the plaintiffs.in 
second appeal. It is entirely within the 
province of a Court of first appeal to de¬ 
termine the value to bo attached to the 
evidence and if -upon an examination 
of the entire evidence the lower appel¬ 
late Court has found that a custom has 
not been established, it is nob open to 
any party to question the correctness 
of the .conclusion arrived at by that 
Court, in second appeal. 

The learned counsel for the plaintiffs- 
appellanbs has cited a few cases in sup¬ 
port of his contention that the finding 
of the lower appellate Court on the 
question of custom being contrary to 
the terms of the wajibularz ought to 
bo set aside in ' second appeal. In my 
opinion none of these cases can help 
the plaintiffs. The first case cited was 
Balgobind v. Badri Prasad (3). In 
this case their Lordships of the Judi¬ 
cial Committee held that when it is 
not shown by reliable evidence that 
the Settlement Officer neglected to per¬ 
form his duties or was misled in recor¬ 
ding a custom and it does not appear 
that the custom is ambiguous, the re¬ 
cord in wajibularz is most valuable evi¬ 
dence of it. This was a case in which 
the decisions of the Courts in this 
country on the question of custom had 
not boon concurrent, and therefore the 
finding of the lato Court of the Judi¬ 
cial Commissioner of Oudli on the ques¬ 
tion of custom was .open for considera¬ 
tion by their Lordships. It might also 
bo mentioned that the custom at issue 
in that case was one regarding the ex¬ 
clusion of daughters, in other words, 
one affecting the zamindars who wore 
responsible for the wajibularz roliod 
upon in that case. 

_The next case roliod upon was Shco - 

(3TA7I.R. 19237P.O. 70=’26 O.O. 217=50 I.A. 

190 (P.C,) 



bar an Singh v. Kulsumunnissa (4). 
The remarks made with respect to the 
previous case apply to this case also. 
The appeal .before their Lordships of 
the Judicial Committee was against the 
decision of the Allahabad High Court 
which had reversed the decree of the 
Additional Subordinate Judge of Aligarh 
and the custom under consideration was 
a custom of pre-emption affecting the 
zamindars at whose instance the custom 
was recorded. 


Lastly, reliance was placed on a case 
in Raz Husain Khan *v. Subhani (5). 
This is a single Judge case of the late 
Court of the Judicial Commissioner of 
Oudh in which Mr. Dalai ( now 
Dalai, J. ) held that the question 
whether in any given instance the evi¬ 
dence led to prove the existence of at¬ 
tributes essential for a valid custom is 
adequate or inadequate proof of what 
the law requires is a question of law 
which can be discussed in second appeal. 
It is sufficient to say that the question 
in the present case is not regarding the 
existence of any of the attributes of a 
valid custom birt regarding the exis¬ 
tence of the custom itself. 

The present case is covered by the de¬ 
cision of a Bench of this Court of Rama 
Nand v. Maharaji (6), in which it was 
held that the decision of any tribal or 
family custom is a finding of fact which 
cannot be disturbed in second appeal. 
This contention of the plaintiffs must ( 


therefore fail. 

Next it was contended that the lower 
appellate Court has failed to consider 
the evidence of D. W. I Righubar 
Dayal. This contention has no sub¬ 
stance. The learned Subordinate Judge 
has discussed the evidonco of this wit¬ 
ness. It is not necessary that ho should 


have referred to each and every sentence 
of his statement but in the face of the 
express reference to the testimony of 
this witness contained in the judgment 
of the lower appollate Court, it is not 
possible to say that his evidonco has 


>n ignored. 

Lastly it was pointed out that Clio 
ding of the lower appellate Courc 
it the manure in question was not 
red in tho plaintiff's mahal is not 

I7A.I.R. 1027l\ a 113=49 All. 307=54 I.A. 

201 (P.C.) eo 

5) A. I. R. 1920 Oudh. 53 
G) A. I. R. 1928 Oudh. SOI 
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-correct, and that in any c*se the ques¬ 
tion of the place of storage was im¬ 
material. I am inclined to agree with 
the argument of the plaintiffs-appellants 
that on the terms of the wajibularz, 
the application of the custom mentioned 
therein i3 not affected by the place of 
storage. However, it is not necessary 
to discuss this matter at any length be¬ 
cause in. my opinion the appeal must 
fail on the finding of the lower appel¬ 
late Court which lias been accepted by 
me that the plaintiffs have failed to 
establish tho custom set up by them. 

I, therefore, dismiss this appeal with 
costs. 

v.B./r.K. Appeal dismissed . 

A. I. R. 1930 Oudh 333 

Wazir Hasan, C. J., and 

SlUVASTAVA, J. 

Ram Saran Misra — Plaintiff — Ap¬ 
pellant. 

v. 

Jhullar Sinrjh and others —Defendants 
—Respondents. 

First Appeal No. 74 of 1929, Decided 
on 7th March 1930, f rom order of Sub- 
Judge, Fyzabad, D/- 15th April 1929. 

Hindu Law—Joint family—Suit on mort¬ 
gage by manager of joint family property 
—Court has power to enquire into propriety 
-of transaction as also question of rate of 
excessive interest, onus of proving which 
lies on mortgage. 

Iu a suit on a mortgagee of the joint family 
property by tho manager of tho joint family, 
tho Court has jurisdiction not only to en¬ 
quire into the propriety of tho transaction it¬ 
self but also under tho same issue to enquire 
into the question as to whether the rate of in¬ 
terest agreed upon by tho managing member 
of a joint Hindu family was justifiable under 
tho circumstances of the particular case. And 
tho onus of establishing family necessity with 
regard to tho excessive rate of interest lies on 
tho mortgage : A. I. R. 1919 P.C. 12 and 
A. I. R. 1923 P. C. 37, Rel. on . [P 333 c 2] 

JJ . Husain for Appellant. 

Ghulam Imam and Ali Zaheev — for 
Respondents. 

Judgment. —This is the plaintiff’s 
appeal from tho decree of tho Subordi¬ 
nate Judge of Fyzabad dated 15th April 
1929. The suit, out of which this ap¬ 
peal arises, asking for tho relief of foxe- 
-closure in respect of certain immovable 
property on the basis of a deed of mort¬ 
gage dated 9th May 1912. Tho mort¬ 
gage was executed by certain members 
of a joint Hindu family and the pro¬ 
perty mortgaged wa3 tho joint family 
property. These facts are no longer 


disputed. The plaintiff has obtained a 
decree in terms of his prayer from the 
trial Court but tho interest which was 
due to him under tho terms of the mort¬ 
gage on tho principal sum advanced has 
been reduced by the learned Judge of 
that Court. Tho rate of interest pro¬ 
vided in tho deed of mortgage was 24 
per cent, per annum compound with 
yearly rests. Tho learned Judge of the 
trial Court has reduced it to 9 per cent 
per annum simple. Tho appeal before 
us challenges the propriety of this part 
of tho decree only. The defendants have 
accepted the decree passed by the 
lower Court. 

The arg ument in appeal is that the 
learned Judge of the trial Court has 
done two wrongs to the plaintiff by one 
stroke of pen. Ho has not only reduced 
the rate of interest but has also elimi¬ 
nated the condition as to the yearly* 
rests altogether and this ho should not 
have done. 

Wo are of opinion that the argument 
is more ingenious than substantial. It 
is settled law that the Court has juris¬ 
diction in a transaction of this nature 
not only to inquire into the propriety* of 
the transaction itself but also under the 
same issue to inquire into the question 
as to whether the rate of interest agreed 
upon hy the managing member of a joint 
Hindu family* was justifiable under tho 
circumstances of a particular case. In 
Nazir Begam v. Ragliunath Singh (l). 
Lord Phillimoro, in delivering tho judg¬ 
ment of their Lordships of tho Judicial 
Committee, observed : 

It remains, therofore, that there was neces¬ 
sity and in virtue of that necessity, authority 
to borrow upon reasonable commercial terms, 
and that the mortgage stands as good security 
to that extent, but that all terms of tho mort¬ 
gage in excess of this necessity are outside the 
scope of the authority.” 

“What tho particular rate of interest should 
be, and whether the money could have been 
borrowed at simple, instead of compound, in¬ 
terest are matters of detail upon which the 
High Court with its local knowledge can well 
bo loft to decide, and their Lordships are not 
disposed to interfere with tho docision upon 
points such as these.” 

The trial Judge is of opinion that the 
adult member of tho family in this case 
exceeded authority* in borrowing money- 
on those terms of interest. Ho points 
out that tho hulk of the consideration 
for tho mortgage in suit was utilized for 

(1) A. I, R. 1919 P. C. 12 = 41 All. 571 = 4G 
I. A. 145 (P,C.) t 
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the redemption of fcho earlier mortgages 
which wore possessory in their nature 
and carried very low rate of interest. 
Hi' also points out that no evidence had 
been given by the mortgagee to show 
circumstances which might have justi¬ 
fied tlie manager in agreeing to borrow 
on such terras a3 these. lie further 
observes that there was no evidence 
that tlie creditors of the earlier mort¬ 
gages were pressing for payment of 
their debts or that money could not be 
obtained elsewhere on easier and more 
reasonable rates. He thinks that the 
terms of the deed of mortgage in suit 
ielating to interest are not only exor¬ 
bitant but are also usurious. We are 
wholly unable to contradict these obser¬ 
vations cf the learned Judge of the trial 
Court or even to say that they have 
little or no force. 

The view of law which underlies the 
opinion of the learned Judge of the trial 
Court that the onus of establishing 
family necessity with regard to the 
excessive rate of interest was on the 
plaintiff is clearly right: Ram Bujhawan 
Prasad Singh v. Nathu Ram (2) and the 
view of evidence that the plaintiff has 
failed to discharge that onus is one 
wi th which we are not prepared to 
disagree. 

The appeal, therefore, fails and is 
dismissed with costs. 

V.B./R.K. Appeal dismissed . 

(2) A. I. R. 1923 P. C. 37=2 Pat. 2S5 = 60 


Jl Lal (Raza, J.) 1930 

do not propose to send it back to him 
for rehearing for I have looked into the 
meiits and I find that there was no 
force in the appeal at all. The case was 
a very clear one against all the persons 
convicted and the sentences arc not ex¬ 
cessive. In these circumstances I do 
not propose to interfere and dismiss this 
application. 

V.B./r.k. Application dismissed . 

A. I. R. 1930 Oudh 334 (2) 

Stuart, C. J., and Raza, J. 

Emperor 

v. 

Ch ira u nji Lal —Accused. 

Criminal Ref. No. 1 of 1930, Decided 
on 31st January 1930. 

Criminal P. C., S. 307 — Charge good — 
Verdict of jury unanimous but Judge dis¬ 
agreeing—Jury’s view not bad or impossible 
— HighCourt is unable to reverse verdict of 
jury. 

Where the charge is good and verdict of tho 
jury unanimous but Judgo disagrees, provided 
the jury’s view is neither bad nor impossible 
one, High Court should not reverse the ver¬ 
dict, [P 334 C 2} 

H. K. Ghose— for the Crown. 

J. Jackson — for Accused. 

Raza, J. —This is a reference from 
the learned Third Additional Sessions 
Judge of Lucknow against a jury ver¬ 
dict acquitting a certain Chiraunji 
Lal. Tho case was tried by tho 
learned Judge and a jury who unani¬ 
mously acquitted Chiraunji Lal. We 
havo boon through the record. Tho 


I. A. 14 (P.C.). 

A. I. R. 1930 Oudh 334 (1) 

Stuart, C. J. 

Tacn —A censed—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Rovn. No. 117 of 1929. Deci¬ 
ded on 19th December 1929, from order 
of Sess. Judge, Sitapur, D/- 30th Octo¬ 
ber 1929. 

Criminal P. C., S. 423 — Appeal should not 
be dismissed in default but should be en¬ 
quired into. 

A Sessions Judge should not dismiss an ap¬ 
peal for default under tho provisions of S. 423, 
but should enquire into the merits of the case 
and see if there is any force in it. [P 334 C 1] 

Zafar Hussain —for Appellant. 

JJ. K. Ghosc — for tho Crown. 

Judgment. —Tho learned Sessions 
Judge should not havo dismissed tho 
appeal in default under tho provisions 
of S. 423, Criminal P. C., hut should 
have inquired into tho merits. But I 


learned Judge tried tho caso very care¬ 
fully and very fairly. The charge to 
the jury was a good charge. The jury! 
unanimously ‘acquitted Chiraunji Lal. 
This is a casein which a great deal 
could bo said on both sides. The Ses¬ 
sions Judge’s view is a good view and 
a possiblo view but we cannot go so far 
as to say that tho jury's view was a bad 
view or an impossible view. Tho case 
was undoubtedly not free from difficulty 
and tho evidonco of tho complainant 
Chhotey Lal was open to considerable 
criticism. Tho jury took the view that 
the ovidence was unreliable. We Jo not 
say that they were right but wo cer¬ 
tainly cannot say that they were wrong 
and in those circumstancos we are un¬ 
able to reverse their verdict. Iho re¬ 
sult is that wo acquit Chiraunji La 
and direct him to be set at liberty. 

V.B./r.k. Accused acquitted . 
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Wazir .Hasan, C. J. and 
Srivastava, J. 

Bijai Bahadur Singh and another — 
Defendants—Appellants. 

v. 

Bhagwan Bakhsh Smgh —Plaintiff - ”* 
Respondent. 

Second Rent Appeal No. 3G of 1929, 

Decided on i th March 1930, from decree 

of Dist. Judge, Fyzabad, D/- 2Gth April 
1929. 

. Civil P. C., S. 11 Even ex parte decision 
in previous rent suit involving questions of 
status and rate of rent operates as res judi¬ 
cata as regards these questions. 

If in h previous suit by landlord against-tlio 
tenant for rent the questions of status and rate 
of annual rent were directly and substantially 
in issue; the}" operate as res jndicata in subse¬ 
quent rent suit between the same parties or tho 
landlord and the tenant’s assignees or trans¬ 
ferees, and t lai8 is the case oven though the de- 

1^7 l ul h ^ re V°r 8 £ a8 ° b ° eX P arb ° : A ' B II. 

£} • 552; A - 1 • R. 1^5 Mad . 378; 7 O. C. 

169 ncl. on. B .[P 33543 2] 

. Husain -for Appollant 3 . 

. If' Sinha for Respondent. 

Judgment. This is an appeal from 
the decree of the District Judge of 
Pyzabad dated 26blr April 1929, affirm- 

ll } 8 ., th0 ^ eCree of an Assistant Collector 
of the First Class, Sultanpur, dated 29th 
September 1928. 

In the plaint of the suit, out of which 
this appeal arises, the plaintiff-respon¬ 
dent prays for a decree for arrears of 
rent for throe years against the defon- 
dants-appollants at the rate of Rs. 
1G2-10-9 a year. The status assigned to 
the defendants in relation to tho hold¬ 
ing for which the rent is claimed is that 
of a mere ^tenant. There were several 
defences raised to this, suit but for •the 
purpose of deciding the appeal it is 
necessary to refer only to one of such 
defences. The defendants denied that 
ho\ wore mere tenants and alleged that 
the} were perpetual lessees liable to 
pa} lent at a much lower rate than that 
claimed m the plaint. This defence has 
been rejected by the Courts below on 
the ground inter alia that it is barred 
by res judicata. We are of opinion that 
the decision of tho lower Court is cor¬ 
rect and it is agreed that on that con¬ 
clusion tho appeal fails. 

At the previous hearing of this appeal 
the ioarned counsel for the partios ad- 
mitted that on tho record of tho appeal 

M L°! ,al f . or determining the question 
01 ios judicata as set forth above was 
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scanty and both sides asked for leave to 
produce additional documentary evi¬ 
dence in that behalf. Wo granted leave 
prayed for and the result has been that 
fresh documents in support of tho plea 
of res judicata have been produced and 
admitted in evidence. Ex. 2 is a certi¬ 
fied copy of a plaint in a suit instituted 
in the year 1918 by the piaintiff-respon- 
dent Raja^ Bhagwan Bakhsh Singh, 
against the predecessor-in-interest of the 

defondants-respondents in tho Court of 
an Assistant Collector of tho First Class 
for tho recovery of arrears of rent in 
respect of the .same holding for which 
the plaintiff claims in tho present suit. 

x- , a * orfclfied c °Py of the decree 
which the Court passed on 8th August 

lJlb in respect of the claim embodied in 
the plaint just now mentioned. The 
claim was decreed ex parte to its full 
extent. Ex. 3 is a certified copy of a 
plaint of another suit* of a similar nature 
instituted in the year 1924 by the plain¬ 
tiff Raja Bhagwan Bakhsh Singh 
against the defendants-appellants. The 

suit was again decreed ex parte on 31st 
July 1924 (Ex. 3.) 

It will be seen from what we have 
stated above that on both occasions the 
defendants wore treated as mere tenants 
and not perpetual lessees and the rate 
of rent was Rs. 162-10-9 a year. On that 
ooting and at that rate of rent claims 
were decreed. The present suit is ex¬ 
actly of the same nature. The plaintiff 
now, as ho had done before, assigns tho 
status of ordinary tenants to the defen¬ 
dants and claims rent at the 
of R. 162-10-9 a year. The 
‘therefore as to the status of 
dants and the rate of annual 

directly and substantially in 

J 1 * • • VW VI W w KJ • 

ween the same parties and were adjudi¬ 
cated by a competent Court in favour of 
the plaintiff on both tho previous occa¬ 
sions. The decisions on those issues 
therefore constitute res judicata in res¬ 
pect of tho . same issuos now raised ' 
There is ample support in decided cases 
for tho view which wo are taking and 
we may refer to Mahomed Karamat Ali 

Khan v Ganesln Lai ( 1 ), Govindoss 
Krishnadass v. Manilcyanayanim Yaru 

(2) and Partab Naratn Singh v. Ragho 
B ^± rt (3). But apart from precedents 

£ —. % A ' " ■ 1 _ - 


same rate 
two issues 
the dofen- 
rent were 
issue bet- 


Lv ')* ** *9-' A1 b 552=49 All. G53. 

I# R * 1025 Mad. 378. 

(3) [1904] 7 O. 0. 1G9; 
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the matter is quite simple and no argu¬ 
ments were addressed to us against .it 
by the learned advocate for the appel¬ 
lants. 

We accordingly dismiss this appeal 
with costs. 

v.b./r.K. '•* Appeal dismissed. 

*A. I. R. 1930 Oudh 336 

Srivastava, J. 

Mathura and others —Defendants— 
Appellants. 

v. 

Bindra —Plaintiff—Respondent. 

Second Appeal No. 344 of 1929, Deci¬ 
ded on 27th March 1930, against decroe 
of Addl. Sub-Judge, Bahraich, D/- 29th 
August 1929. 

Hindu Law —Partition — Reunion—D se¬ 
parated and subsequently reunited with his 
father —D dying in state of reunion leaving 
behind father and separated whole brothers 
— Brothers succeed to property which fell 
to D’i’ share at partition in preference to 
father. 

Where a certain property falls to the share 
of D at the time of partition and D subse¬ 
quently reunites with his father and dies in 
the state of the reunion leaving behind him 
his reunited father and two separated whole 
brothers, the brothers succeed to the proporty 
of D which fell to his share at partition in 
preference *to father even though I) had re¬ 
unite! with his father. [P 33G C 2] 

Murli Manoliar —for Appellants. 

S. M. Ahmad—lor Respondent. 

Judgment. —The facts of the case 
which has given rise to this appeal have 
been stated by mo sufficiently in my 
order of remand. I need not therefore 
re-state them again. The finding re¬ 
turned by the trial Court is that of the 
two houses in suit: house 1 fell to the# 
share of Dwarka and house 2 to the 
share of Ratan at the partition. The 
correctness of this finding is accepted by 
both the parties. The result therefore 
is that the dofendants-appellants can 
have no claim in respect of the house 2 
which fell to the share of Ratan. The 
decree passed by the lower appellate 
Court in favour of the plaintiff in res¬ 
pect of that house must therefore be 
accepted as correct. 

As regards the house which had 
fallen to the share of Dwarka, the posi¬ 
tion as it emerges from admitted and 
proved facts is this. The house in ques¬ 
tion fell to the share of Dwarka at the 
partition. Dwarka subsequently reuni¬ 
ted with his father. He died in the 


state of reunion leaving behind him his 
reunited father Ratan and two separated 
whole brothers Mathura and Bharat. 
Mathura and his sons who are the defen- 
dants-appellants claim that Mathura 
has a preferential right to succeed to 
the house belonging to Dwarka as 
against his father Ratan. I think this 
contention is correct and must be accep-j 
ted. Ch. 4 of Viramitrodaya deals with} 
the subject of reunion. S. 4 of this 
chapter lays down the order of succes¬ 
sion thus: 

“In default of the brothers, the father; in 
his default, the mother; in her default the 
senior wifc. ,, 

(Translation by Golapchandra Sarkar 
Edn. 1879, pp. 214 and 215). The sum- 
mary of the order of succession govern¬ 
ing the estate of a person who died 
without male issue after reunion is also 
to be found in the index at p. 280 of 
the above translation. It 'will appear 
that an unassociated whole brother 
ranks higher than a reunited father in 
the order of succession. The Mitak- 
shara, Ch. 2, S. 9, also deals with the 
reunion of kinsmen after partition. 
Para. 9 of this section shows that re¬ 
lationship by the whole blood is a reason 
for the succession of the brother though 
not reunited in coparcenary. The order 
of succession among reunited persons is 
also to be fonud in Sarkar’s Hindu Daw, 
sixth edition, on p. 493; A separated 
full brother comes in the fifth class 
whereas a reunited father finds place in 
the seventh class in this table. On tho 
same page the learned author also 

remarks as follows: 

"Nor can thoro be any doubt that a separa¬ 
ted full brothor of a person who became re¬ 
united with tho parents or tho paternal undo 
is ontitlod to succeed to that person's estate in 
preference to the parents or tho paternal uncle 
who became reunited with him.” 

Mayne’s Hindu law, Edn. 9, p. S6i> 
also supports tho same view. The lear¬ 
ned author observes that: 

"in default of reunited brothers of the half 
blood or of any brothers of tho wholo blood, 
succession passes in ordor^ to the father or 
paternal uncle if reunitod.” 

It is hardly necessary for me to enter 
into an acadomic discussion of the 
question whether the rule of survivor¬ 
ship applies to the estate of reunited 
coparceners or not. If it does, the ru e 
in favour of the succession of the brothe 
of the whole blood in perferenco to a 
reunited father, must be regarded as an 


1930 Qasim Bux v. Bhagwandeen . Oudh 337 


exception to it. I have therefore no 
hesitation irt holding that Mathura and 
Bharat are entitled to succeed to the 
house which fell to the share of Dwarka 
on partition in preference to their father 
Ratan in spite of the fact that Dwarka 
had reunited with the latter. The 
idaintiff bases his claim on the deed of 
gift executed in his favour by Ratan. 
As Ratan had no title to this house the 
deed of gift in respeot of it must fail. 
The result therefore is that I allow the 
appeal and modify the decision of the 
lower appellate Court by dismissing the 
plaintiff’s claim in respect of house 1, 
mentionei in the plaint. As the victory 
has been evenly divided between the 
parties I direct that they should bear 
their own costs throughout. 

P.N./R.K. Decision modified . 


A. I. R. 1930 Oudh 337 

Nanavutty and Srivastava, JJ. 

Qasim Bux —Plaintiff—Appellant. 

v. 

Bhagwandeen and another —Defen¬ 

dants—Respondents. 

Second Appeal No. 360 of 1929, De¬ 
cided on 25th February 1930, .from de¬ 
cree of the Sub-Judge, South Unao, D/- 
7th November 1929. 

Transfer of Property Act, S. 72—Usu¬ 
fructuary mortgage of house—House in pre¬ 
carious condition and deed authorizing 
mortgagee to rebuild it if it fell in the 
rains — House falling and’mortgagee rebuild¬ 
ing former katcha house pucca but of 
same size—Mortgagee is entitled to rebuild 
it in the manner he did and must be al¬ 
lowed to recover reasonable costs of impro¬ 
vements. 

In allowing costs of improvements the Court 
must naturally be on its guard against extra¬ 
vagant and unfounded claims and should on- 
quiro strictly into the facts and fairness of the 
claim in eich particular case : 43 Bom. GO; 78 

P. R . 10L9, Foil . 

A usufructuary mortgage deed in view of the 
precarious condition of the house tumbling 
down in the raius authorized mortgagee to 
rebuild any portion of the honse that may 
fall down. The houso fell down in tho rains 
and tho mortgagee rebuilt tho former katcha 
houso with pucca materials, tho house being 
of tho same size and pattern. 

Held : that tho mortgagee was entitled to 
robuild tho former katcha house in a moro 
substantial manner as ho did, so as to avoid 
tho constant expenses for repairs and was 
entitled to recover tho reasonablo expenses in¬ 
curred by him. [P 338 C 2] 

Zahur Ahmad — for Appellant. 

Radha Krishna —for Respondents. 

1930 0/43 k 44 


Judgment, —This is the plaintiff’sjap- 
peal from an appellate judgment and 
decree of the Court of the Subordinate 
Judge of South Unao confirming the 
judgment and decree of the Munsiff of 
North Unao. .The facts out of which 
this appeal has arisen are -briefly as 
follows : The plaintiff Kasim Beg 

brought a suit for redemption of his 
house situated in tho town of Unao, 
The house was mortgaged by his father 
Karim Baksh in favour of Bhagwandin 
Barhi, defendant 1 for Rs. 90, on 5th 
September 1911. Jagannath, son of 
Pancham, defendant 2, has purchased 
the mortgagee rights of Bhagawandin 
in respect of.a portion of the mortgaged 
house by means of registered sale deed 
dated 11th July 1921. The two daugh¬ 
ters of the mortgagor were* impleaded 
as pro forma defendants 3 and 4, as 
they were said to be excluded from in¬ 
heritance by custom. Only defendants 
1 and 2 contested the suit. They pleaded 
that the plaintiff’s father really sold 
tho houso in suit to defendant 1, 
that it had fallen down during the 
monsoon of 1915 and was rebuilt by him 
and that, in any case .plaintiff cannot 
redeem his house except on payment of 
Rs. 2,920. 

The learned Munsiff gave the plaintiff 
a decree for redemption of his house on 
payment of Rs. 887. The plaintiff ap¬ 
pealed but the learned Additional Sub¬ 
ordinate Judge of Unao dismissed the 
appeal and confirmed the judgment and 
decree of tho Munsiff. In second appeal 
the learned ’counsel for tho plaintiff- 
appellant has contended before us that 
the mortgagee was not legally entitled 
to. build a pucca houso in place of the 
katcha houso .mortgaged to him, that 
the mortgagee cannot in law be per¬ 
mitted to improve the mortgagor out of 
his .estate, that no part of tho brick 
work or wood work was actually neces¬ 
sary having regard to the kind of build¬ 
ing that existed on tho date of the mort¬ 
gage in 1911 and that the sum of Rs. 
396 allowed as interest on the principal 
sum of Rs. 301 found due to the defen¬ 
dants by tho lower Courts was too largo 
a sum for the plaintiff' appellant who 
is a poor man to pay and that it vir¬ 
tually made tho redemption of the 
house impossible for him. 

Tho principal point for determination 
in this second appeal is. 



338 Oudh 


Qasim Box v. Bhagwandeen 


1930 


On payment of what sum of money 
should the plaintiff be allowed to redeem 
his house ? 

It was strenuously argued before us 
that the mortgagee was not entitled to 
turn the old katcha house into a pucca 
one and to charge ;the mortgagor with 
the cost of such new construction at the 
time of redemption, thereby virtually 
improving the mortgagor out of his 
estate. In support of this contention 
reliance was placed upon a ruling of the 
Madras High Court reported in Aruna - 
challa Chetty v. Sithayi Animal (l) in 
which it was hold that S. 72 (b), T. P. 
Act, did not permit a mortgagee in pos¬ 
session to effect improvements, and that 
consequently in a suit for redemption 
the cost of such improvements cannot 
be legally ‘charged against the mort¬ 
gagor seeking to redeem his mortgage. 
The same principle was re-affirmed in a 
ruling of the late Court of che Judicial 
Commissioner of Oudh reported in Jangi 
Ram v. Ch. Sheoraj Singh( 2) in which it 
was hold that S. 72, T. P. Act, did not 
permit a mortgagee to make improve¬ 
ments at the expense of the mortgagor 
with the object of deriving a greater 
benefit from the mortgaged property 
during the period of his enjoyment and 
to add the costs of the same to the 
mortgage money and in Gauri Shankar 
v. Badri Nath A. I* R. 1925 Oudh6Q5 it 
was held that a mortgagee of a katcha 
house could not convert the same into 
a pucca building without the clear 
consent of the mortgagor. The learned 
counsel for the plaintiff-appellant also 
relied upon two rulings of the Allahabad 
High Court reportod in Rupan Singh v. 
Champalal (3) and in Rahmat Ullali v. 
Yusuf Ali (4). In the ruling last quoted 
it was hold that the mortgagee who had 
expended money on making additions to 
the mortgaged premises would be en¬ 
titled in a suit for redemption to be 
repaid the expenses so incurred by .him 
provided the additions made were 
‘accessions” within the meaning of S. 
G3, T. P. Act, or were necessary for the 
preservation of the property or wore 
lasting improvements reasonably made 
for the benefit of the property which 
a dded to its selling value. 

(1) [1896] 19 Mad. 827. 

(2) [1915] 2 O. Ii. J. 338=30 I. O. 234. 

(3) [1915] 37 All. 981=26 I. 0. 521=13 A. Ii. 

J. 14. 

(4) [1912] 10 A. ti. J. 124=16 I. O. G3o, . 


We will now turn to discuss the ap¬ 
plicability of the ruling sited by the 
learned counsel for the appellants to 
the facts of the present case. It is found 
by both the lower Courts that the mort¬ 
gaged house fell down in the rains of 
1915 and was rebuilt pucca some time 
in 1915 or 1916. Further the terms of the 
mortgage deed (Ex. 1) dated 5th Septem¬ 
ber 1911, upon which the plaintiff bases 
his suit for redemption expressly autho¬ 
rize the mortgagee to rebuild any por¬ 
tion of the house that may fall down 
during the rains. In fact the parties to 
the mortgage-deed in view of the pre¬ 
carious condition of the old katcha 
house, themselves contemplated the pos¬ 
sibility of the house tumbling down in 
the rains in any year and made provi¬ 
sion for the same in their deed. They 
further set aside a lump sum of Ps. 10 
a year for the annual repairs to the 
house. In these oiroumsbances we can¬ 
not agree with the argument of the 
learned counsel for the plaintiff-appel¬ 
lant that the mortgagee was bound to 
rebuild the house with katcha mate¬ 
rials. In our opinion he was entitled 
to rebuild it in a more substantial 
manner so as to avoid the constant ex¬ 
pense for repairs and we do not think 
that the sum allowed by the lower 
Courts to the mortgagee as the amount 
spent on’fcho work of reconstruction is 
excessive. In fact the scrutiny exer¬ 
cised by the learned Judge of the trial 
Court in allowing only what was ab¬ 
solutely necessary for brick-work and 
wood-work and .mud-work is in our 
opinion very searching and quite fair 
to both parties. In the present case it 
must be borne in mind that the present 
pucca building erected over the ruins of 
the old katcha house is not a bigger 
house than the old one. It is of the same 
size and pattern as the old katcha house 
and the difference in the materials 
used is of no real legal significance pro¬ 
vided the new construction be deemed . 

"a lasting improvement reasonably made for 
tho benefit of the proporty and has addod 


i soiling valuo." ... 

jis view is supported by a ruling o 
Dmbay High Court reported in Nija. 
ngappa v. Chanbasawa (5) in which it 
as held that in allowing costs of nn- 
•ovements the Court must naturally 

, on its guard against extravagant ana 

(5) [1919] 43 Bom. Q9=47 I. O. 751—20 o 
L« R» 895. • 
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unfounded claims and should enquire 
strictly into the facts and fairness of 
the 'claim .in each particular case. 
The same principle was laid down in 
Iiikhi Kesh v. Jwala Sahoy (6). 

Upon a careful consideration of all 
the facts of the case and’in particular 
the terms of the mortgage deed, we 
are clearly of opinion that the mort¬ 
gagee is entitled to recover Rs. 30L on 
account of the new pucca house. He is 
also clearly entitled to Rs. 90 on ac¬ 
count of the consideration entered in 
the mortgage deed now sought to bo re¬ 
deemed as also to a sum of Rs. 100 on 
account of annual repairs at the rate of 
Rs. 10 a year. The next question for 
determination is as to the amount of 
interest which the mortgagee should be 
allowed on the sum of Rs, 301 which 
the mortgagor has to pay as costs of the 
new construction. The lower Courts 
have allowed the mortgagee tho large 
sum of Rs. 396 as interest on this 
principal sum of Rs. 301. We consider 
that tho equities of tho case will bo 
met if tho mortgagee is allowed interest 
on Rs. 301 for 11 years at 9 p. c. per 
annum. This comes to Rs 298. The total 
amount which tho plaintiff will have to 
pay before he is allowed to redeem tho 
house thus comes to Rs. 789 and is 

# mado up as under : 

Rs. 90 On account of principal. 

Rs. 100 On account of repairs. 

Rs. 801 On account of now t construc- 

tion. 

Rs. 238 On account of interest for 

11 years on Rsj 30 L at 9 
p. c. per aunum, 


Total Rs. 789 


We accordingly partially allow this 
appeal, modify tho judgment and de¬ 
cree of tho lower appellate Court and 
give the plaintiff a decree for redemp¬ 
tion of tho house in suit on payment of 
Rs. 789. .Tho plaintiff will be allowed 
six months from today to deposit the 
amount in Court. If ho fails to do so 
ho will be for over dobarrod from re¬ 
deeming tho property in suit. A preli¬ 
minary decree for redemption will bo 
prepared under O. 34, R. 7, Civil P. 
C. Defendants 1 and 2 will got their 
proportionate costs in all Courts from 
•tho plaintiff-appellant. 

p.N./r.k. Order accordingly . 

(6) [i9i9] 78 p. r. 19 T 9=5 aT. ISTeei ' 


• • • 






Defen- 


^Hasan, Ag. C. <T. and Pullan, j 

Chandi Singh and others —Plaintiffs—■ 
Appellants. 

v. 

Gur Prasad Singh and others - 
dants—Respondents. 

First Appeal No. 18 of 1929, Docidod 
°“ Q 2 'f t 'i February 1930, against docroe 
of Sub-Judge, Malihabad, Lucknosv, D/- 
3rd October 1928. 

(a) Wajibularz —Binding effect — State¬ 
ment of proprietors and interested persons 
as to practice they would wish to prevail 
and not ascertained facts of well estab¬ 
lished custom is not record of custom. 

Where ox faoio ontrics in the wajibularz are 
not entries made by a Settlement Oflicor as 
result of bis enquiry which bo was enjoined 
by law to make, but are reproductions of the 
abatements of tho proprietors of tho village and 
partly of the patwari, and it is established 
that it was not unusual at tho period of time 
when the particular wajibularz was prepared 
for tho Settlement Officer to allow the state¬ 
ments of tho proprietors of tho village as such 
to go into tho record in the wajibularz, tho 
statements cannot bo claimed after a lapse of 
50 years as official record of custom when in 
truth they were merely statements of interes¬ 
ted parties and viows of individuals as to the 
practice that they would wish to see prevailing 
and not ascertained facts of well established 
custom, aud thoy are nob entitled to the same 
sanctity as attach to a record of custom made 
by the Settlement Officer presumably after 
judicial or quasi-judicial enquiry: 15 Cal 90 
(P.C.); A. I . R. 19J0- P. C. 35; A. I. R. 1*923 
P. C. 70; 20 Cal. 81 ( P.C .) aud 32 All . 3G3 

CJP.O-), Pcf* [P 312 C 1, 2j 

(b) Hindu Law—Custom—Adoption—Cus¬ 
tom of adoption recorded silent on point of 
husband s permission which is sine qua non 
of validity of adoption—Entry cannot super- 
sede general law. 

If an entry in wajibularz with regard to 
custom or adoption by Hindu widow is silent 
on tho question of husband’s permission which 
is the sine qua non of tho validity of adoption 
by a Hindu widow, the entry cannot supersedo 
tho general law that a Hindu widow can make 
an adoption only with permission of her hus¬ 
band: 12 AT. /. A. 523; 29 Cal. 828 (P.C )• 

A.I.R. 1921 P.C. G2; 14 M. I.A. 570 and 3 I.A. 
239, Ref: A. I. R. 1923 P. C. 90, Dist. 

[P 315 C 1] 

- (c) Hindu Law — Widow — Alienation- 
Consent of reversioners. 

Whoro ontiro body of rovorsionors is a party 
to an ulionation made by a widow, the act of 
joining in execution of deeds of transfer is the 
bighost and tho most unoquivocal form of con- 
«ont which they can givo to tho alionation and 

rr ?or°T / r » m .,i?o P V 8 “ iue it: A I Ii - 
1918 P.C. 190, A. I. It. 1923 P.C. 189, Rel. on. 

■ . [P 850 C 2] 

. (d) Limitation Act, Art. 141—Suit by re- 

veraioner of deceased proprietor challenging 
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alienation made by widow and mother hold¬ 
ing jointly with rights of survivorship— 
Art. 141 applies. 

Where mother and the widow both hold pro¬ 
perty of the deceased jointly without proprie¬ 
ty. rights in the same but with rights of 
survivorship, a suit by reversioner impeaching 
alienations made by the survivor of the two on 
the deafcn of the survivor is governed b\ T 
Art. 141: 23 Bom. 723 ( P.C .) and A.I.R. 1929 

P.C. 166, Ref. [P 348 C 2] 

M. Wasim , Ali Zahcer , Hakim Ud - 
din , B . P. Misra and D. K. Seth —for 
Appellants. 

P. B. Barterji t Makund Behari Balt 
BaJaram Krishna , Pyare Bal Varma t 
Lakshynan Prasad Srivastava , Ali Ja- 
wad and Mohammad Azhar Ali —for 
Respondents. 

Judgment —This is the plaintiffs’ 
appeal from the decree of Subordinate 
Judge of Malihabad dated 30h October 

1928. 

The plaintiffs claim title to the pro¬ 
perty in suit as Hindu reversioners to 
the estate of one Munnu Singh, whose 
wido-v, Mt. Bhagana, died on 24th 
August 1927. They challenge the adop¬ 
tion made by Mt. Bhagana of Rampal 
Singh, minor defendant, both as to its 
factum and validity. Mt. Bhagaua exe¬ 
cuted a deed of adoption on 8th July 
1927 (Ex. C-l). The ground of challenge 
against the adoption is twofold: (l) that 
Mt. Bhagana had no permission from 
her husband, Munnu Singh, and (2) that 
it was induced by undue influence exer¬ 
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year 1S34. (4) That Mt. Bhagana, 

widow of Munnu Singh, died on 24th 
September 1927. (5) That the plain¬ 

tiffs at the date of Mt. Bhagana’s death 
were the nearest reversioners to the 
estate of Munnu Singh. (6) That the 
alleged adoption was made by Mt. 
Bhagana without her having had the 
permission of her deceased husband, 
Munnu Singb. 

The plaintiffs’ case therefore is a 
simple case of Hindu reversioners en¬ 
titled to succeed to the estate of their 
collateral on the death of the widow of 
such a collateral. Their claim is, how¬ 
ever, resisted on several pleas raised by 
the defendants in their written state¬ 
ments. Those pleas may be briefly 
stated as follows: 

1. That by reason of tho custom of 4 the 
family Mt. Bhagana was competent to make an 
adoption oven in the absence of authority from 
her husband and therefore tho adoption was 
valid and that it was not vitiated by undue 
influence. 

2. That Mt. Rajjo acquired absolute title to 
one-half of the estite of Munnu Singh by 
prescription aud succession to that portion of 
the estate opened on her death in the year 
18S4 and as in the circumstances of tho 
case her husband’s heirs were heirs to her 
personal property and they not having sued 
within 12 years from her death the plaintiffs’ 
title to the said half-share was extinguished by 
the rule of limitation. 

3. That by reason of the custom cf fche^ 
family Mt. Bhagana hald the estate cf her 
husband in absolute proprietar>’ title and 
therefore tho alienations made by her are valid 


cised on her by Beni Madho Singh, father 
of Rampal Singh, and Jagmohan Singh, 
brother of Beni Madho Singh. The 
plaintiffs also challenge certain aliena¬ 
tions made by Mt. Bhagana alono or by 
her and Mt. Rajjo, widow of Ganosh 
Singh, father of Munnu Singh, in favour 
of one Durga Singh, grandfather of Gur 
Prasad, defendant 1, and father-in-law of 
Mt. Chhutku, defendant 2, and in favour 
of Jangi Singh, father of Gur Prasad. 
It will now he convenient to state tho 
family pedigree. 

(For pedigree table see p. 341 ), 

In this Court at the hearing of the 
appeal tho following facts wore agreed 
to by tho counsel on both sides, (l) That 
Ganosh Singh died some time in tho 
year 1865 and that Munnu Singh sur¬ 
vived him. (2) That Munnu Singh died 
20 or 21 days after tho death of his 
father, Ganesli Singh. (3) That Mt. 
Rajjo, widow of Ganesh Singh and 
mother of Munnu Singh, died in the 


and subsisting, 

4. That tho plaintiffs Bhagwant Singhj and 
Bharat Singh are estopped from claiming any 
share in that portion of tho estate of Muunu 
Singh to tho alienation of which by Mt. Bha¬ 
gana *they had given their consent. Admit¬ 
tedly this .plea of estoppel refers to the eight 
annas share in village Salehnagar, pargana 
Malihabad, district Lucknow, which is covered 
by the salo-deed of 2nd February 1897 in 
favour of Jangi Singb, father of Gur Prasad 
defendant 1 (Ex. 1.). 


Tho plaintiffs’ special reply as re¬ 
gards pleas 2, 3 and 4 is that they 
are excluded by res judicata arising cut 
of tho judgment of the late Court of the 
Judicial Commissioner of Oudh dated 


bh January 1905 (Ex. 2). 

Tho learned Subordinate Judge has 
ind in favour of the defendants as o 
3 factum of adoption and bas a 
;epted every one of the pleas raise y 
,m in defence. He has therefore d s- 
ssed the plaintiffs’ suit .n its entirety. 
690 undines of the Court below a.e 
xllenged in appeal before us. 
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If the ploa of adoption both as to its 
factum and validity succeeds it follows 
that the plaintiffs’ suit fails. This 
therefore is the question which we first 
propose to decide in this appeal. 

As to the fact of adoption, we are in 
complete agreement with the learned 
Subordinate Judge that it has been 
fully established by oral and documen¬ 
tary evidence. The controversy bet¬ 
ween the parties on the question of 
adoption was embodied in issue 6 and 
in discussing its aspect which wo 
are now considering the learned Sub¬ 
ordinate Judge has referred in great 
detail to the evidence in proof of the 
performance of the ceremony of adop¬ 
tion. The evidence is direct and is 
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the learned Subordinate Judge on the 
question of the factum of adoption we 
need say no more on this point 

On the plea *of undue influence in 
relation to the adoption made by the 
plaintiffs wo agree with the learned 
Subordinate Judge that there is no case 
of undue influence. In the course of 
the arguments on behalf of the plaintiffs 
much stress was laid on the fact that 
Beni Madho Singh, the'father of Rampal 
Singh, the adopted boy, and Beni 
Madho Singh’s brother, Jagmohan 
Singh, wore the mukhtars (agents) of 
Mt. Bhagana and stress was also laid on 
the facts that they were living with 
her and that she was over 75 years of 
age at the time of adoption. These 
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I 

Dobi Singh 

i 

Gaja Singh 

I 

Ganeah Singh = 
Mt. Rajjo widow, 

I 

I 

Munnu Singh= 
Mt. Bhagana, 
widow. 


Am bar Singh 

I 

I 

Toji Singh 

_I 


Narain Singh Bakha Singh Ghansar Singh 

(died childless) (died childless) | 


I I 

Dhura Singh Kali Singh 
(died childless) | 


Ram Prasad Singh 


'll II i 

Tirbeni Bharat Bhagwant Chandi, Surat Singh Sheo Bakhsh Sitla Bakbsh 

Singh, Singh, Singh- Singh | Singh Singh 

| plfl. 3 plff. 2 plfT, 1 | (died childless) (died childless) 


Dbondbo Sakh Singh, Chhatar Jagmohan Singh Sheoratan Singh 

Singh defendant 4 Singh, 

{died defendant 5 

childless) 


I 

Beni Madho 
Singh 


Rampal Singh, 
defendant 3 


accepted as truthful by the learned 
Subordinate Judge. We have heard 
nothing in the arguments to induce us to 
take a different view of tho evidence on 
this part of tho caso. Then there is tho 
deed of adoption (Ex. Cl), which Mt. 
Bhagana exocuted on 8th July 1927. 
Tho deed was registered at her house 
on 14th July 1927 with all tho atten¬ 
dant formalities. Its execution has 
beon proved by Munna Singh (D. W. 2) 
and Sitla Baksh Singh (D. \V. 3). Tho 
deod boars tho signatures of those per¬ 
sons as attesting witnesses. At tho 
registration of tho deod Mt. Bhagana 
was identified by Kunwar Singh 
(D. W. 1). Ho has proved tho identifi¬ 
cation. As wo are in agreement with 


were tho only facts which were urged 
before us in support of the plea of un¬ 
due influence and they were not dis¬ 
puted by tho learned advocate -for tho 
defendants. 

There is ovidenco in the case that tho 
desire bo mako tho adoption was sponta¬ 
neous on the part of Mt. Bhagana. It 
was a natural desire and having regard 
to tho circumstances of tho family at 
tho timo, Rampal Singh, who was then 
about 11 years of ago, was • the most 
suitable person for adoption. In tho 
conduct of Beni Madho Singh and Jag- 
ed olifin Singh, fis hi ought out in tho ovi- 
donee produced by tho defendants, wo 
are unable to find any trace of any un¬ 
conscionable elomontor that they bad in 
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any manner unduly influenced the lady’s 
choice in this behalf. As pointed out 
by the learned Subordinate Judge the 
adoption was made with greatest publi¬ 
city and was attended by a large 
number of respectable witnesses. The 
fact alleged in the plaint that Mt. 
Bhagana was ill at the time of and 
before the adoption aud found by the 
Court below against the plaintiffs was 
not relied upon beforo us and the nega¬ 
tive evidence produced by the plaintiffs 
has been disbelieved by the learned 
Subordinate Judge. The evidence also 
proved that Mt. Bhagana had brought 
up the boy from his infancy and in 
doing so she presumably had had the 

intention of adopting him at a suitable 
period of time. We therefore reject the 
plaintiffs case that the adoption is viti¬ 
ated by undue influence. 

As to the validity of the adoption in 

spite of the absence of the husband’s 
permission it rests on the plea in defence 
that there is a custom in the family 
which authorizes adoption without such 
a permission. The learned Subordinate 
Judge, as wo have already said, is of 
opinion that the pleaded custom has 
been established. After giving our 
very anxious consideration to this part 
of the case we find ourselves unable to 
agree with the Court below. There is 
no trustworthy evidence and none was 
relied upon before us in proof of this 
custom except one solitary wajibularz 
of the village of Salehnagar (Ex. C2). 

This wajibularz appears to have been 
verified in the Court of the Extra Assis¬ 
tant Commissioner on 20th March 1869 
by: 

. Pra8a , d » KaIi Singh, Surat Singh and 

Mt. Bhagana along with other cosharers and 
the patwari of the village.” 

As the subject matter of the verifica¬ 
tion clause shows, the entries must have 
been made some time before 20th March 
1869 and ex facie these entries, as they 
are beforo us in paras. 1 and 4, are not 
entries made by the Settlement Officer 
as the result of his inquiries which ho 
|was enjoined by law to make ; in othor 
words, these paragraphs are not the 
record of the history and of the customs 
of the village made by the Settlement 
Officer. They merely contain the state¬ 
ments of the proprietors of the village. 
Paragraph 1 relating to the history of 
the village opens as follows : 
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. k fchis village was . not inhabited. 

About 300 years ago that one Khande, our 
common ancestor coming out of the village 
Mai, populated this village. The history of 
oalehnagar runs thus that our ancestor having 
a dispute and quarrel over the share had a 
light with his brothers and all’tho men on 
either side were killed.'' 

It is unnecessary to quote any more 
from para. 1 of this wajibularz but 
fiom almost every line of the para¬ 
graph emerges the fact that it is a 
reproduction of the statements of the 
proprietors of the village and partly of 
the patwari presumably with respect to 
the settlement of the village and the 
revenue thereof. This is equally true 
of the contents of para. 4 relating fco 
the right of transfer and right of inheri¬ 
tance. It says : 

“ Every cosharer entered in the khewat has 
power fco transfer his share by sale and tho 
mode of division of inheritance in our family, 
according to tho number of wives, is." 

This view is strengthened by the 
following statement in the same para¬ 
graph : 

" If the share be divided then the widow 
remains in proprietary fpossession over the 
share of her husband such as Mt. Rajjo is the 
owner and lambardar of her husband’s share/ 

This personal reference to Mt. Rajjo 
is extremely significant in view of the 
fact that in the judgment of the settle¬ 
ment Court, Mt. Rajjo was granted,, 
according to our interpretation, only a 
life interest in one-half of the estate of 
Munnu Singh with a right of survivor¬ 
ship between her and Mt. Bhagana (Ex. 
C7, p. 14, at p. 17 of the paper book). 

This being the true nature of the 
entries of the .wajibularz we are not 
disposed to attach to it the same sanc¬ 
tity as we would have attached fco a 
record of custom made «by the Settle¬ 
ment Officer presumably after judicial 
or quasi-judicial inquiry. At the period 
of time at which this particular waji¬ 
bularz was prepared it was not unusual 
for the Settlement Officers fco allow 
statements of the proprietors of the 
village as such fco go into the record of 
the several paragraphs of the wazi- 
bularz. This was pointed out by their 
Lordships of the Judicial Committee m 
Uman Prashad v. Qandharp Singh (1A 
In relation fco the wajibularz produced 
in that case their Lordships of the 
Judicial Committee made the following 

observations : 

(lj [1888] 15 Oal. 20=14 I. A. I27=a 9ar « 71 

(P. C.). 
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“ Bcforo dealing with tho ofloct of it, thoir 
Lordships wish to make somo observations 
upon the extraordinary and startling oharac> 
ter of that dooumont. A wajibularz has been 
considered to be an official reoord, of more or 
loss weight acoording to circumstances, but 
still an offioial record, of tho local customs of 
tho district in which it is recorded. It has 
been received before this tribunal and olse- 
where as important evidence. In tho case 
oited from 7th Indian Appeals it is stated that 
these documents are entered on record in tho 
office. They must be takon upon the evidence, 
which iB general evidence, to have been regu¬ 
larly entered, and kept there as authentic wajib¬ 
ularz papers. In that case effect was given to 
the wajibularz produced. In this oaso tho 
Judicial Commissioner has treated tho wajibul¬ 
arz in quostion as a dooumont of weight, which 
must be taken as showing local customs until 
somo proof to the contrary is produced. But 
on looking at tho evidence their Lordships 
dnd that this wajibularz was tho concoction 
of Fattoh Kunwar herself, received by 
tho Settlement Officer as an expression of 
her views which sho had a right to 
enter upon the village records, because she was 
proprietor of tho estate. But they -are not en¬ 
tered as her views; they aro entered as tho offi¬ 
oial record of a custom. And supposing 50 
years had gone by, and thon a dispute arose, 
about tho family or the local custom, this 
would probably have been produced from tho 
olfioe as an entry made 50 years ago, under 
circumstances of no suspicion at all, and it 
would bo taken that the Government officer 
had recorded it as tho local custom. And now 
we fiud it deliberately stated (though there 
wa9 an appoal from tho entry of this wajibul¬ 
arz) by tho Oudh Courts that tho proprietor has 
/he right to enter his own views upon tho vil¬ 
lage records, and looal customs. Well that is 
an exceedingly startling thing, and thoir Lord¬ 
ships think that the -attention of tho Local 
Government should bo called to what has ap¬ 
peared in this ca?o to havo been done in one 
instance, and may bj dono in other instances. 
It does not only render those records usoloss— 
they are worse than usaless—they are abso¬ 
lutely misleading, because thoy aro o/idenoo 
concocted by one party in his own interest.” 

Tho above observations wore if wo 
m ay say so prophetic in their naturo 
and what was apprehended thon has 
; como to pass in the present case. After 
a lapse of over 00 years these entries in 
the wajibularz are claimed as official ro- 
cord of custom, but in truth, as shown 
above, thoy are merely statements of in¬ 
terested parties. Recently tho decision 
! of thoir Lordships just now quoted was 
referred to in Boshan Ali Khan v. Asghar 
Alt (2) by Sir John Wallis, who deli¬ 
vered tho judgment on behalf of tho 
Judicial Committee. His Lordship said: 

“On tho other hand, aa obsorvod by thoir 
Lordships in Uman Parshad v. Gandharp 
Singh (I), thoy, at t imes, ns is tho oaso horo, 
oontai n statements which would nppoar to 

(2) A. IT R, 1980-P. C. 35=57 I. A. 29 (P.O.). 


havo boon concocted by tho persons making 
thorn in thoir own interest and aro therefore 
disregarded being wcr 60 than useless.” 

In marked contrast to the entries in 
the present wajibularz was the entry 
noted by their Lordships of the Judicial 
Committee in tho case of Balgohind v. 
Badri Prasad (3) made in tho wazibul- 
arz of a village called Binduli in the 
district of Gonda, Oudh. 

Tho particular portion of para. 4 of 
the wajibularz of village Salehnagar is 
as follows: 

“A widow has power to take into adoption a 
person from tho family of her husband and 
that adopted son will inherit tho property like 
her own real son and shall not get tho share of 
his roal father.” 

This portion together with the rest of 
tho contents of the paragraph must 
therefore be takon to be tho expression 
of the wishes of tho dictators of the 
wajibularz. It will bo noticed that tho 
preceding sentence clothes the widow 
with tho ownership of her husband’s 
share and the adopted son is to inherit 
the property of the adoptive mother. 
The object of vesting the widow with 
tho power of adoption was therefore to 
emphasize her status *as an absolute 
proprietor and this was clearly both in 
the interest of Mt. Rajjo, who was then 
alive, and of Mt. Bhagana, who is stated 
to have been one of the persons verify¬ 
ing tho wajibularz. Tho limitation that 
the power of adoption could be exercised 
only in favour of “a person from the 
family of her husband” was clearly to 
the interest of Ram Prasad, Kali Singh 
and Surat Singh, who were the mem¬ 
bers of tho same family as Ganesh 
Singh, the deceased husband of Mt. 
Rajjo, and of Munnu Singh, tho deceased 
husband of Mt. Bhagana. Under tho 
settlement decree, already referred to, 
Ram Prasad and his cosharers had ac¬ 
quired half of the villago of Salehnagar 
and the other half was decreed to tho 
heirs of Ganesh Singh. Kali Singh as a 
brothor and Surat Singh as a son of Ram 
Prasad Singh were his cosharers. The 
statements in the wajibularz wore there- 
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brother of the former. Thoy had no 
interest in the half-share of Mannu 
Singh on tho date of tho wajibularz. Pre¬ 
sumably therefore thoy must havo made 
the statmonts as to tho widow s ownor- 
ship and pow er of adoption in expocta- 

(3) A. I. R. 1923 P. 0. 70=20 0. a 217=45 
All. 413=50 I. A. 196 (P.C.). 
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fcion of acta of bounty on the part of Mt. 
Rajjo and Mb. Bhagana either by way of 
alienation in favour of one or the other 
or adoption in favour of a descendant 
of theirs. The learned Subordinate 
•Tudge is not insensible to this view of 
the conduct of thes9 persons. He says: 

It shows that tho verifiers of tho wajibul- 
arz had in their contemplation the desire that 
the property,of the deceased husband should not 
go out of his own family. But they certaiulv 
must have meaut that if a son was adopted 
from the family he shall exclude tho next re¬ 
versioners of the deceased husband of tho adop* 
tive mother.” 

As events have happened Ram Pra¬ 
sad s expectations have been realized 
by tho adoption of his grandson, Rampal 
Singh, defendant 3. 

In the case of Muhammad Imam AH 
Khan v. Sardar Husain Khan (4) their 
Lordships of the Judicial Committee, 
with reference to the wajibularz of a 
village in Oudh, said: 

This class of document is always admissible 
in evidence, being an official village record. Its 
weight may be slight or may be considerable 
according to circumstances.” 

The wajibularz in the present case, 
as we have shown, is not an official re¬ 
cord, but is a record of the statements 
of the proprietors of the villa ge. It is 
of no weight whatsoever for the simple 
reason that it connotes the wishes of 
interested persons. It appears to us that 
the observations of their Lordships of 
the Judicial Committee \n.Anant Singh 
v. Durga Singh (5) are wholly apposite 
to the wajibularz relied upon in the 
present case. Lord Collins said: 

“It has been pointed out more than once at 
this Board that there is no class of evidence 
that is more likely to vary in value according 
to circumstances than that of the wajibularzes: 
Muj/ammad Imam Ali Khan v. Husain Khan 
(4) and j Parbati Kutitcar v. Chandrapal Kun - 
war(G); nnd where, as here, from internal evi¬ 
dence it seems probablo that tho ontrios re¬ 
corded connote tho views of individuals as to 
practice that they would wish to seo prevailing 
rather than the ascertained fact of a well- 
established custom, tho learned Judicial Com¬ 
missioners properly attached weight to the fact 
that no evidence at all was forthcoming of any 
instance in which tho alleged custom had been 
observed.” 

We have already stated that in para. 

4 of tho wajibularz in question there 
o ccurs tho following statement: _ 

(4) [1809] 2G Cal. 11 = 25 I. A. 161=7 Sar. 182 
(P.C.). 

(5) [1910] 32 All. 363=6 1. C. 787=37 I. A. 
191 (I\C.). 

(G) [1909] 81 All. 457 = 12 O. C. £01=4 I C 
25=36 I. A. 125 (P.C.). 
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If the share be divided then the widow re- 
mains in proprietary possession over the share 
of her husband, such as-Mfc. Rajjo is fche-owner 
and larnbarbar of her husband's share." 

Having regard to the judgment of the 
settlement Court of 22nd December 1868 
(Ex,C7) this statement is wholly untrue. 
The judgment was given in the litiga¬ 
tion between Mt. Rajjo, widow of 
Ganesh Singh, and Mt. Bhagana, widow 
of Munnu Singh, as to the title to the 
8-annas share in the village owned by 
Mannu Singh at the time of his death. 
The operative portion of the judgment is 
as follows: 

“This is therefore ordered by tho Court that 
in the khewat ten biswas be entered against the 
name of Mt. Rajjo, wife of Ganesh Singh, and 
Mt. Bhagana, wife # of Munnu Singh, in oqual 
shares. After the death of one cosharer, the 
other can (shall?) b 3 the owner of the whole.” 

On a plain interpretation of this 
judgment there can be no doubt that Mt. 
Rajjo was not the owner of any share 
in the village .nor was Mt. Bhagana, 
To invest them with the status of abso¬ 
lute proprietors in the village was a pure 
concoction. Further, in the matter of 
the nature of the widow’s interest in 
her husband’s estate, there is a galring 
inconsistency in the provisions of the 
wajibularz. If all the 

“wives are issueless then all the wives shall 
remain in possession in equal shares during 
their lifetime: after their death the real heir of 
their husband shall become the owner.” 

We are of opinion that tho plural 
“wives” must include the singular 
“wife”. According to this*clause there¬ 
fore a sonless widow has no higher in¬ 
terest in the estate of her husband than 
a widow undor the ordinary Hindu Law., 
Wo hold therefore that tho wajibularz 
is not reliable evidence either of 
the custom of tho power of adop-; 
tion without the consent of the bus ! 

i 

band of the widow or of tho ownership 
of a widow in the estate of her husband. 

On the alternative question as to the 
evidential effect of tho wajibularz in the 
matter of tho custom of adoption with¬ 
out tho consent of husband, wo aro of 
opinion that tho entry relied upon by 
the defendants does not prove tho cus¬ 
tom. The defendants lie undor the obli¬ 
gation of proving not only that a widow 
oan adopt a son to inherit property of 
her husband hut also that sho cau adop 
oven in the absence of her husband s 
permission. In the wajibularz be ore 
us sho is given tho power to adopt a son 
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who will inherit her own absolute pro- 
perty. But if the property now in suit 
is not her absolute property but is the 
property of ‘her husband which the 
widow held in the character of a Hindu 
female for her life only then the custom 
relied upon and as recorded in the 
wajibularz is not the custom which the 
defendants have to prove in the present 
case. Further even on the construction 
which the defendants ask us to place on 
the entry in question we are quite clear 
in our mind that the entry does not 
prove the custom abrogating’the Hindu 
Law as to the necessity of husband’s 
permission. There is not a single word 
in the entry in question which goes to 
the length of establishing the custom of 
the absence of sucli permission. We are 
unable to read this entry either by in¬ 
ference or by implication as if it wore 
that: 

a widow has power to tako into adoption even 
in the absonse of her husband's permission . . 

.a person.'* 

^ e think that it would be wholly cor- 
1 ect to say that the entry in question is 
altogether silent on the question of hus¬ 
band s permission, which permission is a 
sine qua non of the validity of an adop¬ 
tion by a Hindu widow. We are therefore 
of opinion that the entry in question 
does not supersede the rule of general 
law thata*_Hindu widow can make an 
adoption only with the % permission of 
her husband. 

In the case of Neelkisto Deb Bur- 
mono v. Beerch under (7) Lord Chelms¬ 
ford, in delivering the judgment of 
their Lordships of the 'Judicial Com¬ 
mittee, said : 

*' There is no trustworthy evidence that 
the custom supersedes the general law as to 
the precedence of the whole over the hilf 
blood. The custom is silent on that point. 

\> here a custom i3 proved to exist it super- 

B^d.^ the general law, which, however, still 
regulates all beyond the custom : also see 
Ravi Nundun Sinrjh v. Maharnni Janki Koer 
S) and Baij hath •Prasad •Singh v. Tej Bali 
> in ft h (0). ” 

Wa hold therefore that the gene¬ 
ral rule as to the nocessity of hus¬ 
band’s permission still controls the 
adoption in question in tho present 
<ase. A t tho Jloast »tho evidence fur- 

(7) [1867-G9] 12 M. I. A. 623 = 2 Suther 213 
=2 Sar. 4G7 (P. C.). 

(8) [1902] 29 Cal. 828=29 I. A. 173=8 3\r. 

> 351 (P. C.). 

(9) A. I. R. 1921 P. C. 02 = 43 All. 229=43 
I. A. 195 (P. C). 
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nisned by the entry in the wajibularz 
on the question under consideration 
is in our opinion neither clear nor un¬ 
ambiguous : vide Bavialalcshvii Am- 
mal v. Sivanantha Perumal Sethurayar 
(10). The law requires that the cus¬ 
tom pleaded by the defendants being 
in derogation of the general rule of 
law must be construed strictly : Ilur- 
purshad v. Shoo Dayal (U). 

On this part of the case the learned 
advocate for the.defendants pressed us 
hard with the decision of their Lord- 
ships of the Judicial Committee in the 
case of Bis fur a Nath Singh v. Jugal 
Kishore (12). Indeed ho argued that 
that case completely covers the case 
before us. We are of opinion that tho 
decision relied upon is quite distin¬ 
guishable from tho present case and 
was given on its own merits. The ques¬ 
tion was one of sufficiency of evideuce 
as to the custom of adoption by a 
Hindu widow without tho permission 
of her husband. To quote the words 
of their Lordships : 

The evidence that there was suoh a cus¬ 
tom in this family consisted of statements as 
to the right of widows to adopt sons to their 
deooasod husbauds contained in the wajibularz. 
of eight villages which had been recorded 
in tho settlement of 1871 . . . There \ was also 
some oral evidence of witnesses in support of 
tho custom. In the wajibularz of Bamliua- 
wan and in som? of the other wajibularzes it 
was stated that widows could adopt sons to 
their deceased husbands without having had 
tho authority of their husbands to adopt. In 
the other wajibularzes it was simply stited 
that widows could adopt. ” 

On this state of evidence the Appel¬ 
late Court in India came to the con¬ 
clusion that tho mere statement in a 
wajibularz that a widow could adopt 
meant that a widow who had the 
authority of her husband to adopt 
could make an adoption to him and 
consequently hold that the statements 
as to tho custom were not consistent 
and that tho custom was not proved. 
Their Lordships hold that tho state¬ 
ments in such of tho wajibularzes 
which simply stated that widows could 
adopt meant tho same thing as was 
stated in tho other wajibularzes 
that 9he could adopt without having 

( 10 ) [1870-72] 14 M. I. A. 570=17 wT iT~552 

I. A. Sup. Vol. 1=3 Sar. 103 (P. C ) 

(11) [1877] 3 I. A. 259=20 W. R. *55 

Sutber. 304=3 Sar. Oil (p. C.). 

(12) A. I. R. 1923 P. C. 90=20 ' O. O. 228 -—50 

I. A. 179 (P. C ). 50 
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had the authority of her husband to 
adopt. In the case before us there is 
not one iota of evidence either oral or 
documentary to support the interpreta¬ 
tion of tho clause in the wajibularz 
produced in this case that the adoption 
could be made without tho authority 
of tho husband.. \Ye think that the 
gravamen of their Lordships’ decision 
is that the two classes of evidence in 
that case meant one and the same 
thing. In the case before us we have 
only one piece of evidence and that 
does not state that the adoption could 
be made without tho authority of the 
husband. Much stress w 7 as laid on the 
following passage in tho judgment of 
their Lordships of the Judicial Com¬ 
mittee in that case : 

It did net occur to the learned Judges of 
tho appellate Courfc-fchat if the statement that 
a widow could adopt meant that she could 
adopt if Bhe had had tho authority of her 
husband to adopt, tho statement was* not a 
statement of a special family custom, and 
was unnecessary, as it would bo merely a 
statement of a right which a Hindu widow 
of a sonless Hindu enjoys everywhere in 
India, except possibly in families governed by 
the law of tho Mithila School. ” 

It is argued that this passage in the 
judgment of the Judicial Committee 
lays down a formula of law applicable 
to all cases of similar nature. We do 
not think so. In our judgment the 
passage quoted abovo simply expresses 
one of the reasons on w hich the inter¬ 
pretation of some of the wajibularzes 
was based. This is clear from what 

follows immediately that passage : 

“ Their Lordships aro of opinion that tho 
custom was proved and that tho adoption of 
. tho appellant was valid. It may bo men¬ 
tioned that tho learned Judges of the appel¬ 
late, Court did not doubt tho credibility of tho 
witnesses ns to tho custom, whoso ovidonco 
tho Subordinate Judge has accepted as true, 
but they thought that it had not been proved 
that these witnesses belonged to tho family to 
which Baldeo Bikhsh Singh had belonged. 

From fcho passage in fclie judgment of 
their Lordships of tho Judicial Com¬ 
mittee on which tho learned advocate 
for the defendants laid stress and which 
we have quoted above, wo infer that in 
tho particular wajibularz produced in 
that case no statement was recorded 
which was merely a statement of the 
written law 7 as distinguished from the 
unwritten customary law. One of us has 
had to deal with innumerable wajibul- 
aroz during his career at the Bar and on 
the Bench for over 25'years. On the 


authority of the experience thus gained 
it may safely be stated that a statement 
of the rules.'of written law coupled with 
the rules of the Customary Law is gener¬ 
ally found in the wajibularez of the pro¬ 
vince of Oudh and that the absence of 
such a combination is an exception. 

What are the terms of the wajibularez 
in the present case ? In para. 4 of this 
wajibularz the number of statements of 
the rules of Hindu Law as contained in 
the Mitakshara is much greater than of 
the rules of unwritten Customary Law. 
We propose to classify these rules sepa¬ 
rately. 

A . Buies of the Mitakshara . 

1. Every oosharer has power to ‘transfer 
his share by sale. 

2. If out of several wedded wives one has 
got issue while all the others aro issueless then 
only the sons will get the shares. 

3. Issueless wife will got her maintenance 
from tho issue (son) of the other wife. 

4. If all the wives aro issuoless then all the 
wives shall remain in possession in equal 

shares during their lifetime. 

5. After the death of tho widows tho real 
heir of their husband shall become the owner. 

G. If two brothers aro joint in mess and out 
of them one brother dies leaving behind his 
wife then suoh a widow cannot enter into fcho 
possession of the share. She shall get on!} the 
maintenance. 

. 7. Tho person in possession of the 6Hare 
shall be responsible to her necessary require¬ 
ments. 

8. Tho un wedded wife and her issuos cannot 
get any share except maintenance. 

B. Buies of Customary Law . 

1. Tho modo of division of inheritance i® 
that if a cosharer has got -two wedded wives* 
one having cno son and the other more than 
one then that ono son will got half share and 
all tho others will possess the other half in 
oqual-shares. 

2. Tho widow remains in proprietary posses¬ 
sion over tho share of hor husband. 

3. A widow has power to take into adoption 
a person from the family of her husband and 
that adopted son will inherit tho property like 
hor own real son and shall not get the share of 
his roal father. 

It need hardly ho mentioned that fcho 
two lasfc mentioned rules of custom aro 
in controversy in the present case, but 
for tho purposes of classification w* 
have assumed thorn as clear and suffi¬ 
cient statement of fcho rules of custoir 
now pleaded. To us it is a matter of no 
surprise whatsoever that a large bu 
wajibularz prepared at the first regular 
settlement of fcho province ‘of Oudh cod- 
tain in para. 4, a statement either 
tho proprietors themselves or a reconi 
by the Settlement Officer embracing 
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within it both the written and the un¬ 
written rules relating to : 

*‘tho custom and usages of the village as affeot- 
ing tho rights of the proprietor.” 

The words within inverted commas 
have been quoted by us from the Settle¬ 
ment Circular No. 20 of 1863, S. 3. In 
sub-S. 4, S. 3 the heading is: “Right of 
transfer and, succession” and this is the 
same as we find at the top of para. 4 of 
the wajibularz before us. It appears to 
us that this description of the contents 
of sub-S. 4 may wall contain both tho 
written and the unwritten law. Indeed 
the last sentence of sub-S. 4 : 

“Tho gonoral custom of tho villago in rogard 
to succession will of course bo notod” 

lays emphasis on tho necessity of not 
omitting to note tho gonoral custom of 
the villago with regard to succession. 
This may mean either of tho two things; 
that the "right of succession” may in¬ 
clude tho rules of written law or in re¬ 
cording the rules of succession the un¬ 
written rules must also bo noted. It 
will be remembered that this was tho 
circular in pursuance of which entries 
under several headings of a wajibularz 
woie recorded. In the early days of tho 
annexation of tho province of Oudh and 
also at tho time when the first regular 
settlement of that province commenced, 
tho distinction between the unwritten 
and the written Hindu Law was not 
so well realized either in the minds 
of the Settlement Officer or of the 
people of Oudh as it has since been 
by reason of judicial decisions and 
tho passing of the Oudh Laws Act in 
1876.. We take tho liberty, at the risk 
of being accused of adittle pedantry, of 
pointing out that it is a popular notion 
both amongst the versed and the unver¬ 
sed in Hindu Law that tho entire Hindu 
-<a\\ is Customary Law partly written 
and partly unwritten, the Divine will 
rovealing itself in tho conduct of 
tho people. In tho well-known judg¬ 
ment of their Lordships of tho Judicial 
Committee in tho case of The Collector 
of Madura v. Moottoo Ramalinya Sathu - 
pathy (13), it was distinctly pointed out 
that the authority of the commentators, 
on Smiriti, though they may bo wrong 
having boon recognized in certain pro¬ 
vinces, tho law laid down by thorn 
should bo enforced as sanctioned by cus¬ 
tom._Again in Dhyah Ram Sinyh v. 

(18; [1867-69] 12 M. I* A.~ 897=10 W. K. 17 = 

2 Suthor 185=»2 Sar. 361 (P.O.). 
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Bhyah Agar Singh (14), at p. 390, their 

Lord ships, speaking of tho Mitakshara 
said: 

“The digest subordinates in more than one 
place tho language of texts to custom and ap¬ 
proved usage.” v 

Before taking leave of this part of tho 
case we may state that wo are not for¬ 
getful of the fact that the defendants 
produced two witnesses, Jagmohan (D. 
W. 13) and Baldeo Singh (D. W. 15) in 
support of the plea of the custom 
of adoption without tho authority 
of the husband; but we have taken 
no notice of their evidence in our judg¬ 
ment for tho reason that it was not re¬ 
lied upon at tlie hearing of the appeal 
before us nor does it appear to have 
been relied upon in the judgment of the 
learned Subordinate Judge. On tho ques¬ 
tion of adoption therefore our finding 
is that it was invalid^on account of the 
absence of husband’s authority. 

The finding recorded above necessi¬ 
tates the decision of every' other plea rai¬ 
sed by the defendants in tho case. Plea 3 
as^ stated before is as follows: 

by" reason of the custom of the familv 
Mt. Dhagana held the ostato of her husband in 
absolute proprietary title and, therefore, the 
alienations made by her are valid and bind¬ 
ing.' 

The evidence in support of this plea 
is again the same wajibularz of the vil¬ 
lage of Salehnagar (Ex. C-2), with 
which we have exhaustively dealt in 
deciding the question of adoption. There 
is no other evidence. In the preceding 
portion of our judgment we have held 
that the statement of custom in Cl. 4 
°f, the wajibularz as to the owner¬ 
ship of a widow of tho share of her hus¬ 
band in the village is a pure concoction 
and wholly* unreliable. We have given 
reasons for our opinion which need not 
be ropeated. We, therefore, reject this 
plea. This issue having boon decided in 
favour of tho plaintiffs it is not ne¬ 
cessary to consider and docido tho plain¬ 
tiff s case as <o the bar of res judicata in 
respect of this issue. 

Wo now proceed to docido plea 2. 

Tho facts bearing on that part of tho 
caso aro as follows: 

Presumably Ganosh Singh died either 
immediately before or after tho begin¬ 
ning of tho settlement in tho district 
13y tho judgment dated 11th October 

(14) [18G9-70] 19 M. I, A. 373=14 W R i = o 
8uthor 330=2 Sar. 5GC (P.O.). 
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1866 (Ex. C-3) the title in the proprie¬ 
tary rights of the village of Salehnagar 
'was decided by the settlement Court. 
The cla im of those who set up title ad¬ 
verse to tho family of Ganesh Singh 
was negatived and a decree was made 
in respect of the proprietary right in 
favour of (1) Ram Prasad, (2) heir of 
Ganesh Singh and (3) their cosharers. 
A formal decree followed which is Ex. 
C-4 on the record of this case. In the 
ordinary course of business khewat (Ex. 
14) in accordance with the tho judgment 
was prepared. Ram Prasad and his 
brother, Kali Singh, were shown to be 
the owners of one moiety and the other 
moiety was entered in the name of Mt. 
Bhagana, widow of Munnu Singh. The 
recognition of Mt. Bhagana’s title by 
the settlement in the khewat to the es¬ 
tate of her deceased husband, Munnu 
Siogh, was therefore consistent with 
the ordinary Hindu Law. Mt. Raj jo, 
the widow of Ganesh Singh, however, 
seems to have protested against this some 
time in the year 1868. The result was that 
a litigation ensued between them in the 
settlement Court. On the record of the 
present case we have certain papers con¬ 
nected with that litigation. Ex. 4 dated 
11th November 1868 is the application 
of Mt, Bhagana. We gather from this 
application that Mt. Rajjo had asked 
the Court that the name of Mt. Bhagana 
be removed altogether from the khewat 
of the village of Salehnagar. The appli¬ 
cation then refers to an amicable settle¬ 
ment between Mt. Rajjo and Mt. Bha¬ 
gana whereby kit. Bhagana relinquished 
all claims in the village for the lifetime 
of Mt. Rajjo. Wo have the record of the 
statement of Mt. Rajjo in that case. In 
this statement she repeated the terms 
of the settlement that the entire eight- 
annas sharo bo recorded in her name 
in the khewat and on her death tho 
name of Mt. Bhagana would bo substi¬ 
tuted (Ex. 5). 

Then wo have tho judgment of the 
Court dated 22nd December 1868 (Ex. 
C-7). The judgment is very much want¬ 
ing in perspicuity. In the end, however, 
it substantially conforms with tbo terms 
of tho settlement already stated by us 
except in this rospect that instead of 
Mst. Rajjo’s name alono the names of 
both tho widows were to be entered 
together in equal shares with a right of 
survivorship and each was restrained 
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from transferring the property with¬ 
out the consent of the other. 

On the above facts, it appears to usl 
that there is no room for any plea of 
title by adverse possession in favour of 
Mt. Rajjo in respect of the half share as! 
against which her name was entered ini 
the khewat of the village. Having re-J 
gard to the events that have happened! 
the article of limitation applicable to the 
case is Art. 141, Sch. 1, Lim. Act, 1908,1 
and not Art. 144 of the same schedule : 
Runchordas Vandraivandas v. Parvati - 
bhai (15) and Jagoo Bai v. Utsava Lai 
(16). Whatever might have been the effect 
of Mt. Rajjo’s possession over half of the 
estate of Munnu Singh, if that possession 
had been adverse to the title of Mt. 
Bhagana in the estate »of her husband is 
wholly immaterial in view of the settle¬ 
ment and the judgment already referred 
to. The half over which Mt. Rajjo held 
possession came to be vested on her 
death in Mt. Bhagana as a survivor 
under the terms of the settlement and 
the judgment. Mt. Bhagana entered 
into the possession of that half in the 
same right in which she held possession 
of the other half from the very beginningi 
that is, in the right of a Hindu widow. 
The settlement between the two ladies 
clearly excluded full proprietary right 
both when they held the property 
jointly and also when one of them hold • 
the whole as a survivor. The judgment 
of the settlement Court clearly places 
each on the footing of a Hindu widow 
of her deceased husband and no more 
and treats them both as if they were 
two widows of tho husband with a right 
of survivorship. The argument before 
us is that the limitations as to the 
right of survivorship and on the power 
of transfer contained in the judgment 
should be treated as non-existent for 
the reason that they are not reiterated 
in the decree which followed the judg 
mont (Ex. C-5). We are unable to 
give effect to this argument. There is 
nothing in tho entries made in the 
decree inconsistent with those limita¬ 
tions, and having regard to the laxity 
of rules of procedure in those days, it 
might be that the decree reproduce^ 
o nly that portion of the judgment whic h 

(15) [1899] 23 Bom. 725=20 I. A. 71=*7 Sar. 

(1C) A. 4 I. ( R*°1929 P. C. 160=51 All. 439r=oG 
I. A. 2G7 (P.O.). 
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had a bearing on the circumstances then 
existing. The decree directed that “the 
10 biswas share be recorded in the 
names of the “parties in equal shares’* 
and that was the only portion of the 
judgment which was of immediate con¬ 
sequence. Accordingly an entry was 
made in the khewat of the village in 
pursuance of the terms of the decree 
(Ex. A-2), hut in the column of remarks 
of the khewat we clearly find a re¬ 
ference to the order of 22nd December 
1868 on which the entry rests. We 
therefore decide the plea against the de¬ 
fendants and in favour of the plaintiffs. 

This being our decision it is not 
necessary to consider the idaintiffs* 
case as tores judicata in relation to this 
plea. The only matter which now remains 
for decision is the plea of estoppel raised 
by the defendants in respect of the alie¬ 
nation of 8 annas share of the village of 
Salehnagar made by Mt. Bhagana under 
the deed of sale dated 2nd February 
1897 in favour of Jangi Singh, father 
of Gur Prasad, defendant 1. The facts 
bearing on this part of the case are as 
follows : On 20th January 1890 Mt. 
Bhagana .executed a deed of mortgage 
in favour of Durga Singh in considera¬ 
tion of a sum of Us. 8,500 in respect of 
a Gi annas zamindari share in the vil¬ 
lage of Chakrandia (i. e. Salehnagar) 
(Ex. A-13). Kali Singh, Surat Singh 
and Sitla Bakhsh Singh joined Mt. 
Bhagana in the execution of the deed 
of mortgage as co-executants. It is 
admitted that Kali Singh, Surat Singh 
and Sitla Baksh Singh were the nearest 
reversioners on the date of the mortgage 
entitled to succeed to the estate of 
Munnu Singh, if Munnu Singh s widow, 
Mt. Bhagana, had died on that date. 
All these reversioners have since died. 
The throe plaintiff’s, Chandi Singh, 
Bhagwant Singh and Bharat Singh of 
the prosont suit are the sons of Kali 
Singh. On the following day, that is 
21st January 1890, Mt. Bhagana, Kali 
Singh, Surat Singh and Sitla Bakhsh 
Singh again executed a deed of mortgage 
in respect of a one anna six pies share 
in the same village in favour of the 
same person, Durga Singh, in considera¬ 
tion of Rs. 2,000 (Ex. A-14). 

The reason why the entiro share of 
8 annas was not mortgaged on the 
previous day for a total consideration of 
Rs. 10,500 is sttod in the deed to bo 
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that a stamp of proper value wUs nob 
available. On the same day the same 
persons executed a third mortgage by 
way of a deed of further charge in 
favour of the same person in respect 
of the entire 8 annas share for a sum 
of Rs. 201 (Ex. A-15). On the death of 
Durga Singh mortgagee his interests in 
the deeds mentioned above devolved 
upon his two sons, Jangi Singh and 
Sardar Singh. They instituted a suit 
in the Court of the Subordinate Judge 
of Lucknow on 12th December 1896 
against Mt. Bhagana, . the sons of 
Kali Singh (Chandi Singh, Bhagwant 
Singh and .Bharat Singh, plaintiffs 1, 

2 and 3 respectively of the present 
suit) ; Tirbeni Singh, another son of 
Kali Singh, and Surat Singh on the 
foot of the three mortgages of 20th and 
21st January 1890, Kali Singh having 
died some time in 1890 and Sitla Bakhsh 
Singh a^year afterwards (Ex. A-16). 

The relief prayed for in the suit 
was of possession of the eight annas 
share of the village. It came up for 
hearing on 4th February 1897. The 
defendants absented themselves and 
the Court passed a decree with costs 
in favour of the plaintiffs (Ex. A.17). 
The reason for the absence of the de¬ 
fendants is obvious. Two days previ¬ 
ous to the hearing of the cases, that is 
on 2nd February 1897, the defendants 
of that suit, that is, Mt. Bhagana, Surat 
Singh and Tirbeni Singh, Bharat Singh, 
Bhagwant Singh and Chandi Singh,’ 
minor under the guardianship of his 
brother, Bharat Singh, sons of Kali 
Singh, had executed a deed of sale in 
respect of the entire . eight annas share 
in lavour of Jangi Singh in considera¬ 
tion of a sum of Rs 19,000. The bulk 
of the consideration, as detailed in the 
deed of sale, was the money duo under 
the previous mortgages (Ex. l). The 
deed states that Surat Singh also re¬ 
ceived a sum of Rs. 10Q and Tirbeni 
Singh, Bharat Singh, Bhagwant Singh 
and Chandi Singh received another sum 
of liko amount. This is the deed of 
sale which the plaintiffs impeach in the 
prosont suit and having regard to the 
events, which wo shall hereafter state 
it is admitted that Chandi Singh’s share 
in the property sold is not affected bv 
the alienation, and if the defendants 
other pleas against Chandi Sindh’s 
claim fail he is entitled to succeed in 
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respect of 'a one-fchird share in the 8 
annas estate of Munnu Singh in the 
village of Salohnagar. The question of 
estoppel, which we are considering at 
present, only affects the claim of Bhag- 
want Singh and Bharat Singh, plain¬ 
tiffs 2 and 3 respectively. 

The argument on behalf of the defen¬ 
dants is presented before us in two 
aspects : The first aspect is that the 
entire bod 5 r of the presumptive rever¬ 
sionary heirs elected to hoi 1 the aliena¬ 
tion good by their act of joining Mb. 
Bhagana as co-executant in the deed 
of sale. The second aspect is that this 
act of theirs proves legal necessity for 
the alienation and that there being no 
rebutting evidence the alienation should 
be uphold as justified under the rules 
of the Mibakshara. 

We prefer to decide this question on 
consideration of the second aspect of 
the argument. We are of opinion that 
it is a valid argument and should be 
uphold. The question is concluded by 
the decision of their Lordships of the 
Judicial Committee in the case of 
Rangaswami Gounden v. Nachiappa 
Gounden (17). Lord Dunedin, in deli¬ 
vering the judgment of their Lordships 
said: 

“ Whon tho alienation of the whole or part 
of the 03bate i3 to be supported on the ground 
of neosssity, then if suoh necessity is not 
proved aliunde and tho alienee does not provo 
inquiry on his part and honest belief in tho 
nooossity, tho consent of suoh reversioners as 
might fairly bo expected to be interested to 
dispute tho transaction will bo hold to afford 
a presumptive proof which, if not rebutted by 
contrary proof, will validato tho transaction 
as a right and proper one.'* 

Tho argument on behalf of the plain¬ 
tiffs is that the .present case is nob one 
of consent by reversioners to an aliena¬ 
tion by a Hindu widow but is a case of 
an alienation by tho reversioners them¬ 
selves of their interest which being a 
mere spos successionis is void in law. 
That a transfer or 'an agreement to 
transfer reversionary interest is void 
in law cannot bo doubted: see Armada 
Mohan Roy v. Gour Mohan Mullick (18). 
The alienation in question may be void 
in so far as it is an alienation of suoh 
interests, but we are of opinion that 
the transaction mentioned above has a 
mor e substantial effect flowing from the 

(17) A. I. R. 1918 P. 6. 190=42 Mad752i^46 
I. A. 72 (P. C,). 

(18) A. I, R. 19523 P. O. 189=50 Cal. 929=50 

' : I. A. 239 (P. O.). 


fact that the entire body of the rever¬ 
sioners was a party to the alienation 
made by the widow, Mb. Bhagana. The 
act of joining Mb. Bhagana in the ex-1 
ecution of the deeds of mortgage and 
tho deed of sale was the highest and 
the most unequivocal form of consent 
which they give to the alienations 
made by Mb. Bhagana. Indeed in the 
sale deed of 2od February 1897 it is 
recited that the executants other than 
Mb. Bhagana: 

41 hive got our names put down in this sale 
doed for the satisfaction of-the vendees be¬ 
cause after the death of Aft. Bhagana, owner 
of tho property, we shall bo heirs to tho pro¬ 
perty and so we have entered in the sale deed 
our respective right of Inheritance also, now 
we also neither have nor shall have in future 
any claim xoith respect to the property sold.” 

(The italics arc ours). In the pre¬ 
ceding portion of the sale deed occurs 
the following: 

44 If per chance any one of-the lioir3 of the 
vondors bring any claim or make dispute what¬ 
soever against tin vendees or hair* of vondees 
then that clafm shall ba false and untenable 
by the presiding officer of the time.’* 

We hold, therefore, that the aliena-i 
tion in question is a proper alieuationj 
and is binding on Bhagwant Singh plain-j 
tiff 2, and Bharat Singh, plaintiff 3 but; 
as admitted by the parties it is not! 
binding on Chandi Singh plaintiff 1. 

We now propose to state the facts 
which admittedly have had the effect 
of exonerating Chandi Singh’s share 
from tho alienation of 2nd February 
1897. It will be remembered that 
Chandi Singh was a minor on the date 
of tho sale and his brother, Bharat 
Singh, acted as his guardian in the sale 
transaction. In the year 1904 Chandi 
Singh after attaining majority institu¬ 
ted a suit against Jangi Singh and his 
brother, Sardar Singh,‘and Mt. Bhagana. 

In this suit he claimed the relief of a 
declaration that his one anna 7 pies 4 
kirants share in tho village of Saleh- 
nagar was not affected by the deed of 
sale dated 2nd February 1897 (Ex. A-I8). 
The Court of first instance, the District 
Judge of Lucknow, dismissed *the suit 
on 15th September 1904 (Ex. 12). On 
appeal by Chandi Singh the late Court 
of tho Judicial Commissioner of Oudh . 
reversed the decree of the Court of first 
instance and granted a declaration in 
favour of Chandi Singh in the follow- 

* • m 

ing terms : - . , . 

‘‘That tho salo in question is not binding 
upon tho plaintiff or his interests (Ex» /*., 
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As we have already said ib is agreed 
. that the decision of the Court of the 
Judicial Commissioner just now men¬ 
tioned is binding on the defendants and 
in virtue of that Chandi Singh is en¬ 
titled to a decree for his share in the 
8 annas estate of Manna Singh in the 
village of Salehnagar if his claim )3 not 
otherwise barred. Having regard to 
our decision on other issues we hold 
that Chandi Singh is entitled to a 
decree in respect of his one-third share 
in the 8 annas of Salehnagar. On behalf 
of the plaintiffs the ’argument is that 
the decision of the Court of the Judi¬ 
cial Commissioner dated 12bh January 
1905 was a decision in a representative 
suit and has the effect of setting aside 
the alienation of 2nd February 1897 also 
as regards the interest of the other two 
plaintiffs. \Vo are unable to accept this 
argument. Chandi Singh’s suit wa 3 
essentially a suit for relief in respect of 
his own share and the decree which ho 
obtained from the Court of the Judicial 
Commissioner was restricted to his 
share in the property sold. It also fol¬ 
lows from our findings recorded above 
that all the throe plaintiffs are entitled 
to a decree for possession in respect of the 
other properties in suit, that is pro¬ 
perties 2 and 3 stated in the plaint. 

We accordingly reverse the decree of 
the Cour;t below and grant a decree to 
the plaintiffs as just now stated. Chandi 
Singh will bo entitled to his full costs 
in both the Courts and the other two 
plaintiffs will bo entitled to ono half 
of their costs in both the Courts and 
they shall pay half of the costs of the 
defendants in both Courts. 

It may bo notod that a portion of the 
Salehnagar was acquired by 
t 10 Government for public purposes and 
defendants 1 and 2 receive a sum of 
Ks. J00 as compensation thereof. Chandi 
Singh will, therefore, in lieu of those 
lands bo entitled to his one-third share 
of the compensation money. The decree 
will provide for this. 

V.B./r.k. Orde r accordingly. 
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Baza and Pollan, JJ. 

( Bhaya) Ram Bakhsh Singh —Applicant. 

( Mahant) Harkarangir and others — 

Opposite Parties. 

Civil Revn. Appln. No. 7 of 1930, De- 
cided on 17th April 1930. 
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^ — v^ruer for pro- 
ceedings ex parte against absent defendant 
set aside at adjourned hearing on condition 
of payment of costs—Costs not paid, where¬ 
upon Court decided case on merits— Deci¬ 
sion of case held to be under O. 17, R. 3. 

On the first date fixed for disposal of a suit 
only two out of throe defendants wore prc9ont 
and order was passod for ox parte proceed¬ 
ings against defendant 3 but the case was 
adjourneJ, On the date of adjourned hearing 
defendant 3 appeared and put iu appli” 
cation for setting aside the order of ex parte 
proceedings against him. The application was 
allowed subject to payment of costs. On the 
date fixed tho defendant ploadod inability to 

pay costs and hence the Court decided tho case 
in a lengthy judgment. 

Held: that the decision of the case was not 
an order under O. 9, R. C, but a decree under 

* rr’ irk CP 352 O 2] 

H. D. Chandra —for Applicant* 

Ghulam Hasan —for Opposite Parties 

Judgment.— This is an application 
in revision of an order of the District 
Judge of Gonda setting aside an order 
of the Subordinate Judge of the same 
place. The facts which gave rise to 
these proceedings are as follows: Tho 
plaintiff, who is tho appellant before us, 
filed a suit on tho basis of a promissory 
note against three persons whom wo 
shall describe as Dl, D-2 and D-3. D-2 
alone was present on tho first date fixed 
for disposal, namely, 27th June, at tho 
commencement of the proceedings, and 
an order was passed by the Judge that 
tho case will proceed ox parte against 
both D-l and D-3. Later on the same 
day D-3 had this order sot aside as 
against himself and was allowed to con¬ 
test tho suit. The case was adjourned 
to 29th Juno for disposal and on that 
date D-l also appeared through his 
agent and requested the Court to set 
aside tho order passod against him for 
ox parte hearing. His application was 
allowed. As tho plaintiff did not oppose 
but asked only for his costs tho Court 
ordered that D-l will bo allowed to con* 
tost tho caso on‘payment of Rs. 60 by 

way of costs and fixed 12th July for 
final disposal. 

On 12th July D-l professed his in¬ 
ability to pay tho sum of Rs. 60 and tho 
Court proceeded to decide tho case in a 
lengthy judgment dated 18th July. D-l 
then made an application on 14th August 
for sotting aside tho ex parte decree bv 
which lie moans tho decree of 18th Julv 
purporting to act under O 9 r n* 

°T\ ?L C - Th0 Subordinate Judge dt 

oidod that this was not properly f p0ak . 
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ing an application under 0. 9, R. 13, 
because there had been no ex parte 
decree and interpreted his own order of 
18th July 1929, as being a decree pas¬ 
sed under O. 17, R. 3. Against this 
order there was an appeal and the lear¬ 
ned District Judge allowed this appeal 
holding that the Subordinate Judge had 
passed an order which amounted to a 
refusal to set aside an ex parte decree 
under O. 9, R. 13. The learned District 
Judge considered that the order of the 
Subordinate Judge, dated ISth July 1929, 
was not an order passed under O. 17, 
R. 3, but an order passed under O. 9, 
R. G. In revision we have been asked 
to consider that the order of the learned 
District Judge is without jurisdiction. 

The solo question for determination 
is whether the order of the Subordinate 
Judge dated 18th July 1929 was in 
fact an order passed under O. 17, R. 3 
or an order passed under O. 9, R. G. If 
it was an order passed under O. 17, R. 3 
there were only two courses of procedure 
open: The first was an appeal and the 
second was an application for review. 
No appeal was filed and if it could be 
taken that the application made by D-l 
was an application for review the pro¬ 
ceedings stopped there and no further 
appeal was possible. If on the other 
hand the order of the Subordinate Judge 
was an order passed under O. 9, R. G, 
there was an appeal and the District 
Judge had no doubt jurisdiction to inter¬ 
fere with the order. The chief point in 
favour of the respondent before us is 
that the Subordinate Judge described 
his own order of ISth July as being an 
order under O. 9, R. G, but when the 
matter came before him for reconsidera¬ 
tion he pointed out that this was a 
mistake and that his order of 18th July 
1929 was in reality a decree .passed 
under O. 17, R. 3. In pur opinion the 
view now taken by the Subordinate 
Judge is right. On 29t>h June, when tho 
Court of the Subordinate Judge had be¬ 
fore it the application of D-l and ac¬ 
cepted that application, the Court must 
in our opinion have been acting under 
O. 9, R. 7. This was clearly a case 
where the Court had adjourned tho hear¬ 
ing of tho suit ox parto and tho defen¬ 
dant at that hearing appeared and as¬ 
signed causo for his previous non-ap¬ 
pearance. 

As tho Court accepted his application 


we must assume that he assigned u good r ' 
cause and it is clear that the Court 
went on to pass an order permitting 
this defendant upon such terms as he 
directed to be heard in answer to the 
suit. We have now got to consider 
what the proceedings were on 12th July. 
It is contended for the respondent that 
when his client failed to produce the 
sum of Rs. 60 as required by the order 
of the Court, of 29th June the order 
subsequently passed by the Court was a 
refusal to set aside the ex parte decree. 
In our opinion this is not so. The ex 
parte proceedings had already been set 
aside by the order passed under O. 9, 
R. 7 and the defendant was now no 
longer in the position of a person against 
whom ex parte proceedings were pond¬ 
ing, but was a party as described in R. 3, 
O. 18 as drafted by the Chief Court, 
that is to say, he was a party to whom 

time had been granted and 
“who failed without reasonable causo to com¬ 
ply with a previous order or perform some 
other act necessary to the further progress of 
the suit for which time had been allowed.” 


When the defendant had stepped into 
ihis position it was only open to the 
Dourt to act under the same rule and to 
lecide the suit on its merits. A perusal 
)f the order passed by the learned Sub- 
ndiuate Judge shows clearly enough 
hat it was a decision of the suit on its 
nerits and this being so, it cannot be 
icld, that it was an order passed under 
). 9, R. 6. Itcan only be a decree passed 
mder O. 17, R. 3 and this is the view 
low taken by the learned Judge himself, 
n our opinion tho learned Suboidinate 
udge is right and the order against 
vhich an appeal was preferred 
district Judge was an 'order 
rhich no appeal lay. There 
rder refusing to set aside an ex parte 
ecrec. There was perhaps an order in- 
orpreting tho previous decree as being 
decree under O. 17, R. 3 and not au 
x parto decree under O. 9, R. 6 but 
uch an order gives no right of appeal. 
Vo are of opinion therefore that tho 
)istrict Judge acted without juris! ic- 
ion. Tho reasons given by him for 
mlding that tho order of 18th July 19-9 
vas not a decree under O. 17, R. 3 are 
iot satisfactory. We therefore alio* 
his application with costs. i 
,f the Subordinate Judge dated 2oth 

November 1929 will be ^stored. 
v.n./n.K. Apphcatton allotted. 


to tho 
against 
was no 


1930 Hazari 

A. I. R. 1930 Oudh 353 

Raza and Nanavutty, JJ. 
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pellants. 

v. 

Emperor 

Criminal Appeal No. 116 of 1930, De¬ 
cided on 22nd March 1930, against 
order of Sess. Judge, Sitapur, D/- 15th 
February 1930. 

(a) Criminal P. C. t S. 237 —Charge under 
Penal Code S. 397 —Conviction under S. 412 
is not improper. 

If a person is charged under S. 397 on the 
fact that he was found in possession of the 
stolen property, which poBsessiou ho has failed 
to account for, it is not improper to’convict the 
person under S. 412, if the charge under S. 397 
fa'.ls for want cf identification or au*y reliable 
evidence for the presence of the person at the 
dacoity : A . 7. R. 1925 P. C. 130, Ref. 

... r- - . . C P 356 C 1] 

Evidence Act, S. 24—Confession after 

being warned—Accuied is bound down by 

language of confession. 

When a inau of sound mind and full ape 
makes a confessional statement in ordinary 
simple language after he has been warned, h*» 
must be bound by the language of the state¬ 
ment and by its ordinary plain meauinc • 
A. 7. R . 1927 Oudh 17, Foil . [P 355 c i] 

(c) Evidence Act, S. 114 —Person found 
m possession of stolen articles soon after 
theft—Presumption. 

When a person is found in possession of 
stolen articles soon after the theft, the law pro- 
sumos^that such person mu 3 t either bo the thief 
or the receiver of the stoleu goods. The iden¬ 
tity of the stolen articles being established tho 
identity of the thief or tho receiver of the 
stolen goods is presumed to be established. 

(d) Evidence Acl, S, 114 (b) and S. 133 — 
Conviction on uncorroborated evidence is 
rarely justifiable and evidence in corrobo- 
ratiejn must be independent testimony. 

though it is not illegal to convict on the 

^n 0 «! rr f° borafcod evidence of an accomolice, a 
nviction on the uncorroborated evidence of 

an accomplice is rarely justifiable. Tho evl 
donco in corroboration mnst be indepen¬ 
dent testimony which affects tho accused 
> connecting or tonding to connect him with 
thecr.mo butthe corroboration need not bo 
direct evidence that the accused committed the 
crime. | I, is sulheient if i; is merely circum- 
s.intial evidence of his oonnexion with tho 

. co [P31GC2] 

fe) Evidence Act, S 30— Retracted con¬ 
fession of accused when material for con- 
viction of co-accused, 

Tho retracted confession alone of an accused 
is not sufficient to justify tho conviction of a 
co-accused, but whore such confessiou stands 
uorebutted, and there is nothiug to show that 
tho accused had any reason for naming other 
men falsely, and bis story fits in exactly with 
tho facta known or proved and is corroborated 
sufficiently by material evidence against tho 
co-accused, tba confesiion is admissibly and 
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may be a strong piece of evidence against the 
co~&c cusocl* 3^6 C 2 I 

At. II. Qidwai and S. N. Misra—iov 
Appellants. 

H. J5T. Ghosh —for the Crown. 

Judgment.—These appeals (No?. 11G- 

and 131 to 137) arise out of a dacoity 

case tried by the learned Sessions Jud°e 
of Sitapur. 

The evidence on record shows that a 
serious dacoity was committed in tho 
house of Beni Madho, at Basantapur 
Thana Tambaur, district Sitapur, on 
7th June 1929 at about 9 p. m. It* ap¬ 
pears that Beni Madho was the head of* 
a well-to-do Brahman family residing 
in Basantapur. Some thirty dacoits 
raided the house, belaboured* the in¬ 
mates, robbed the females of their orna¬ 
ments, broke open boxes etc., and car¬ 
ried away property worth Rs. 5,000 
nearly. The following were the in¬ 
mates of the house at the time of the 
occurrence ; 

1. Beni Madho. 

2. Beni Mad ho s wife 

3. Shoo Nandan (P. \V. l) son of Beni 

Madho. 

4. Shiam Kali (P. W. 10), wife of Sheo 
Nandan. 

5. Mt. Sunder (P. W. 7), widowed 
daughter-in-law of Sneo Nandan* 

^ 6. Ajodhya (P. W. 11), brother of Sheo 
Nandan. 

7. Mt. Bitan or Eitban (P. \V. S), wife 
of Ajodhya. 

8* Mt. Churai (P. W. 9), widowed’ 
daughter-in-law of Beni Madho. 

9. Deota Din (P. W. 4), brother cf 
Beni Madho. Their servants, Nageshar 
P. W. G. and Jahangir, P. \V. 3 wore also 
present there at that time. All these 
persons, except Beni Madho (deceased; 
and his wife, have boon examined as 
witnesses in this cise. Shiam Lai, 

P. W. 2 and Chandrabhal, P. W. 5, fcj le 
neighbours of Beni Madho, also give- 
evidence about tho dacoity. It is j n 
evidence that one of tho dacoits was 
armed with a gun. Ho took his post 
under tho roof from where ho fired seve¬ 
ral shots. Sheo Nandan, who was in 
tho courtyard shouting to tlio women 
to escape, was fired at by the man on 

the roof. He was struck in the head 
by several pellets. He received injuries 
and one of the pellets caused a small 
dopres-od fracture of the skull. Grie 
vous hurt wm caused to Beni Madho 
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also, hub we (3o nob know who caused 
the injury. He was found lying un¬ 
conscious in bhe Barobha after bhe 
dacoibs lefb bhe houso. He evonbually 
died some 13 or 14 days afber bhe occur¬ 
rence, bub no posb-morbem examination 
was or could be held, as the body was 
cremated before any action could be 
taken by bhe police. Sheo Nandan 
made a report ab the Police Station, 
Tambaur on Sbh June ab about 9 a. m. 
Tambaur is some 12 miles away from 
Basantapur. The police investigation 
started without any unnecessary delay 
and the result was that 19 men, inclu¬ 
ding Sone, were sent up for trial. Sone 
was granted pardon and was then exa¬ 
mined as a witness in the case. Thus 
IS men were committed to bhe Sessions 
for trial. Of these seven persons, name¬ 
ly Din Band Badlu, Tore, Khunnu, 
Bkauwa, Jodhe and Zimin Ali were ac¬ 
quitted. The remaining 11 were con¬ 
victed and punished. Salaru was sen¬ 
tenced to transportation for life under 
S. 397, I. P. C. Mahadeo was sentenced 
to eight years rigorous imprisonment 
and Nabi Baksh to six years rigorous 
imprisonment under S. 412, I, P. C. 
The remaining eight persons, «namely 
(i.) Hazari, (2) Sunder Dal, (3) Mansi 
Din, (4) Amjid, (o) Ram Autar, (6) Ram 
Dayal, (7) Bins Gopal and (8) Hira Lai 
were sentence \ to ten years rigorous 
imprisonment each. 

All these persons have appealed. 
Hazari, Sander Dal, Mansa Din, Maha- 
deo and Ram Dayal submitted their 
appeals from jail and filed their appeals 
through counsel also. The remaining 
six persons, namely Nabi, Amjad, Ram 
Autar, Salaru, Ban 3 Gopal and Hira Dal 
submitted their appeals from jail only. 
Nabi Bakhsh, however, was represented 
by a counsel at the hearing of these 

appeals. 

It is amply provod that a serious and 
daring dacoity was committed in Beni 
Madho’s house. The factum of dacoity 
is not disputed in those appeals before 
us. It may be taken as satisfactorily 
established that a dacoity did take place 
at the house of Beni Madbo and what 
we have to consider is whether the evi¬ 
dence on record is sufficient to justify 
the conclusion that the appellants were 
concerned in the crime. We should 
like to note that Sone, Sunder Dal 
Amjad and Ram Autar had made coni 


fessions. Sone was granted pardon and 
was then examined as a witness for the 
prosecution. Sunder Dal, Amjad and 
Ram Autar retracted their confessions in 
the Court of bhe committing Magis¬ 
trate. Now we take up the appeals of 
the appellants named above individu¬ 
ally. 

1. Hazari .—This man is a cousin of 
Sone, approver. The direct evidence 
against him consists of the 'statements 
of Sone and also of the three confessing 
accused. It should be noted fchaj; Sone, 
Amjad and Sunder Lai had named this 
man in their confessions long before he 
was arrested. This man was identified 
in jail by only one person, namely 
Mfc. Churai, bub her evidence of identifi¬ 
cation is quite worthless and must be 
rejected. It is in evidence that Nage- 
shar had struck one of the dacoibs with 
a spear at the beginning of the dacoity. 
The approver Sone and the three con¬ 
fessing accused all stated in their con¬ 
fessions that it wa9 Hazari who was 
struck with a spear at the time of the 
occurrence. When Hazari was arrested 
on loth August 1929 it was found that 
he had a large triangular scar on his 
forearm. The injury was examined by 
the learned Sessions Judge and the 
assessors, and they found that it was 
bhe mark of a 3erious wound. ThauCivil 
Surgeon aDo had examined the injury 
on 26th August 1929. He could not 
give the cause of the injury definitely, 
but he stated that it was consistent 
with a wound from a spear. Hazari 
tried to explain away this injury by 
3 tating that he had a fall from a bullock 
cart and the injury was caused by an 
arhar stem. The defence, while it has 
the merit of ingenuity, is quite unsatis¬ 
factory and unconvincing. It is notice¬ 
able that the Civil Surgeon was not 

asked in cross-examination whether the 
injury in question could have been 
caused by an arhar stem, bub was 
asked whether it could have been cause 
by the horn of a bull. We think the 
lefence which was put up by Hazari o 
sxplain away the injury was false and 
an after-thought. Wo are o °Pi n ., 

that the learned Sessions ; Tudgo and the 
assessors wore perfectly rig in ,, 

io tho conclusion that Hazar. nad really 
received tho injury at tho tune^ ^ 

IS ?."TJZ uS£b„. r. w.«. 
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clearly that he had struck a dacoit with 
hig spear and the dacoit had then re¬ 
tired outside the door. It is true that 
this witness did not shew his spear to 
the Sub-Inspector, but he told the Sub- 
Inspector that he had injured a dacoit 
with his spear. The mere fact that he 
did not show his spear to the Sub- 
Inspector does not show that the 
story is untrue. In our opinion 
there is an important pieco of 
cii cumstantial evidence in support 
of the direct evidence of the ap¬ 
prover and the statement of the con¬ 
fessing co-accused against this man. 
The evidence which was produced 
against this man was believed by the 
learned Sessions Judge and the asses¬ 
sor. We see no sufficient reason to 
reject the evidence which shows that 
this man was concerned in the crime. 
He was rightly convicted and punished. 
His appeal fails and must be dismissed. 

2. Sunder Bal The evidence against 
this man consists of (1) his own confes¬ 
sion, (2) the evidence of Sone, (3) tho 
statement cf one of the confessing 
accused, (4) the recovery from his 
house of two dopattas, two dhotis and 
a silver hamel and a gold nathni" 
which have been proved to he stolen 
property and (5) the identification 
made by some seven witnesses. The 
evidence of identification may not 
he safely relied upon, hut the remain¬ 
ing ovidence is quite sufficient to 
justify tho conclusion that this man 
was concerned in the crime. Sis own 
confession is a very strong piece of evi¬ 
dence against him under the circumstan¬ 
ces of the case. He had made tho con¬ 
fession after ho was duly warned by the 
Magistrate. His confession (Ex. 30) is 
very circumstantial and full of detail. 
Wnon a man of sound mind and full age 
makes a confessional statement in ordi¬ 
nary simple language after ho has been 
warnod, ho must ho bound by the 
language of tho statement and hv its 
ordinary plain moaning: see Raja Baha¬ 
dur Singh v. Emperor (1). It is true 
that the confession has boon retracted, 
but that is of no importance. Admis¬ 
sions of guilt made by an accused in 
full possession of his faculties in his 
confession to a Magistrate do not, whoro 
tho accused is utterly unablo to show 
how he made the admissions if they 
A.I.R. 1027 Oudh 17.- 
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were not true, become ineffective, be¬ 
cause they are subsequently retracted: 
see Emperor v. Raj Kali (2). 

The property which ha 3 been reco¬ 
vered from his house has been satisfac¬ 
torily identified. It is amply proved 
that articles forming part of tho proceeds- 
of the dacoity were found in his posses¬ 
sion. He was also identified in jail by 
seven witnesses. Their evidence of 
identification may not bo relied upon 
but the remaining evidence shows clearly 
that lie was concerned in the crime. 

o aio of opinion that he has been 
rightly convicted and punished. His- 
appeal therefore fails and must he dis¬ 
missed. (His Lordship then considered 
evidence against Mansadin, accused 3, 

whose appeal was allowed, and pro¬ 
ceeded.) 

(4) Mahadeo —This man is the uncle 
of Sunder Lai, accused. The only evi¬ 
dence against him, besides tho statement 
of Sono, approver, is that the Sub-Inspec¬ 
tor recovered from his possession four 
silver ornaments and a skirt which have 
been identified as having been stolen in 
the dacoity. It should be noted that 
Sone simply identifies Mahadeo, but does 
not name him and he is not named by 
any of the three confessing accused also. 
There is no reliable evidence to show 
that this man was present at the dacoity. 
However, it is satisfactorily proved .that 
the articles forming part of the proceeds 
of tho dacoity were found in his posses¬ 
sion. He has therefore been convicted 
by the learned Sessions Judge under 

412, I. P. C. The learned counsel, 
who appeared for this man .lias put up 
as good arguments on his behalf as 
could be put up, hut wo are not at all 
impressed with his criticism of the pro¬ 
secution evidence. Our attention lias 
been drawn to tho list of the stolen pro¬ 
perty, given by Sheo Nandau to tho- 
police on 9bh Juno 1929. Tho list is in 
Urdu and hoars the signature of Sheo 
Nandan in Hindi. Tho learned counsel 
has attempted to show that tho articles 
in question do nob tally with the list. 

It is true there is some difference in 
some particulars (weights, etc.), but the 
fact remains that the articles are there 
and it is too much to oxpoct that tho 
list should have contained an exact dcs 
cription of all tho articles which h id 
boen_carried a way by tho dacoits. It 

A.I.R, 1026 Oudh G22~ 20 O.O® 290* 
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■^vas almost- impossible for Sheo Nandan 
to give the exact weight and the exact 
price of the articles which had been 
fetolen away. Most of the articles are 
ol a distinctive nature and have been 
satisfactorily identified. We are no 3 
prepared to disagree with the finding of 
die learned Sessions Judge on this point. 
^ hen a person is found in possession of 
stolen articles soon after the theft, the 
law presumes that such person must 
./either be the thief or the receiver of the 
stolen goods. The identity of the stolen 
aiticles being established, the identity 
of the thief or the receiver of the stolen 
( goods is presumed to be established. 
rMahadeo bas attempted to prove that 
the articles in question belonged to his 
family. The evidence given by the de- 
lence witnesses on this point appears to 
have been manufactured and has been 
properly rejected by the learned Ses¬ 
sions Judge. Mahadeo has failed to 
account for his possession of the articles 
in question and he has been rightly con¬ 
victed by the learned Sessions Judge 
under S. 412, I. P. C. He was not of 
course charged under S. 412, I. P. C. 
but he could rightly be convicted under 
that section on the facts found by the 
learned Judge: see S. 237, Criminal P, C. t 
illustration, and also the principle of 
decision in Beau v. Emperor (3). His 
appeal fails and must be dismissed. 
(His Lordship here discussed evidence 
against accused 5 to 10). 

11. Hira Lai —This man was success¬ 
fully picked out by almost all the eyewit¬ 
nesses to the dacoity. The learned Judge 
did not think it safe to base his finding 
on the evidence of identification as this 
man sutlers from a species of leucoderma 
in his hands and feet. However, the 
remaining evidence on record is suffi- 
cient to justify the conclusion that this 
man was also concerned in the crime. 
He has been named by Sone and all the 
three confessing accused as having taken 
fart in the dacoity. It appears that 
this man had absconded after the occur¬ 
rence. He was arrested in Bombay and 
be has not explained satisfactorily why 
he was there. It is also in evidence 
that soon after the dacoity ho paid 
Ks. 25, as reDt in pice and small change. 
As observed by the learned Judge a man 
norma lly does net carry this amount of 

13) A.l.K. 1925 l\c. 190=G Lab. 22G=52 I A. 

191 (P.O.). 
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small change. The explanation for that 
is that among thS loot shared by the 
dacoits there was a certain sum of money 
in small change which had been collected 
from the gbat. The family of Beni 
Madbo and Sheo Nandan held a theka of 
ghat and had got Ks. 1,500 in small 
change as the toll. This amount also 
was carried away by the dacoits. This 
circumstance is quite sufficient to corro¬ 
borate the statement of the four accom¬ 
plices that Hira Lai also had taken part 
in the dacoity. As pointed out in the 
case of Ram Prasad v. Emperor (4), 
although it is not illegal to convict on/ 
the uncorroborated evidence of an ac-j 
complice, there is a consensus of opinion’ 
that a conviction on the uncorroborated 
evidence of an accomplice is rarely justi¬ 
fiable. The evidence in corroboration 
must be independent testimony which 
affects the accused by connecting or 
tending to connect him with the crime; 
but the corroboration need cot be direct 
evidence that the accused committed 
the crime. It is sufficient if it is merely 
circumstantial evidence of his connexion 
with the crime. The retracted confes¬ 
sion alone of an accused is not sufficient, 
to justify the conviction of a co-accused, 
but where such confession stands un* 
rebutted, and there is nothing to show 
that the accused had any reason for 
naming other men falsely, and his story 
fibs in exactly with the facts shown or 
proved and is corroborated sufficiently 
by material evidence against the co¬ 
accused, the confession is admissible, 
and may be a strong piece of evidence 
against the co-accused: see Sheo Ratan 
v. Emperor (5). We think tho learned 
Sessions Judge and the assessors were 
justified in coming to the conclusion that 
this man was also concerned in the 
crime. His appeal also fails and must 
be dismissed. 

The result is that we dismiss all the 
appeals except that of Mansa Din. We 
allow the appeal of Mansa Din, set aside 
his conviction and sentence and diioct 
that ho be acquitted and released, un¬ 
less his presence is required in any 

other case. , 

r.M./r.K. Appeal dismissed. 


(4) A.I.R. 1937 Oudh 869=2 Luck. 631. 

(5) A.I.R. 1929 Oudh 167. 
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Wazir Hasan, C. J., and Pulban, J. 

Jai Singh and others —Accused—Ap¬ 
plicants. 

v. 

Emperor — Complainant — Opposite 
Party. 

Criminal Revn. No. 21 of 1930, Deci- 
ded on 24th March 1930, against order 
of Sess/ Judge, Hardoi, D'- 18th Nov¬ 
ember 1929. 

(n; Crirninal P. C., S. 110 — In proceedings 
under S. 110 instances of specific crimes 
-are admissible, although they are not sup¬ 
ported by evidence of such amount or value 
-as would secure a conviction for substantive 
offence. 

la a CA9e under S. 110 the Court ie net con¬ 
sidering whether tho accusad person has or has 
lo; committed a specific offence but whether 
his general reputation is such that socurity 
-should be taken for his good behaviour. When 
evi Jeuce is taken as to reputation of bad be¬ 
haviour the Court cannot and should not ex¬ 
clude the reasons which induced the members 
of the community to form a bad opiuion.of the 
accused person, and if their opinion is based 
wholly or partly on the belief that the accused 
person committed a crime whioh has not been 
brought home to him tho Court cannot rule 
out as inadmissible all evidence on which the 
belief of the witnesses is based. Hence instan¬ 
ces of specific crimos are admiesible in evidence 
in these proceedings although they are not 
sjpported by evidence of such amount and 
-value as would secure a conviction for the sub- 
ttintive offence : A. /. t{, 1022 Oudh 26, Apvr. 
A. 1. R. 1025 All. 60 1. Rel. on. [P 35S Cl, 2] 

(b) Criminal P. C., S. 110 — Scope. 

An isjlated iuetance of violence cf a young 
macniD^Ar on which no report was made would 
not be a sufficient causo for taking actiou 
against him under S. 110. [P 851 C 1] 

(cj Criminal P. C., S. 110 — Belief of pro- 
-secution witnesses of accused being man of 
desperate and dangerous character based 
upon suspicion that accused committed 
crime and certain acts of oppression—But 
Court holding suspicion not proved and 
acts of violence only youthful frolics — Many 
-other persons including accused’s tenants 
deposing to his being peaceful citizen and 
good landlord—Court should not demand 
security. 

Geueral reputation means tbo opinion of 
those members of the public who are in a posi¬ 
tion to know the m*n’s character. Whore a largo 
number of parsons come orward and swear that 
they believe a man to bo of a desperate and 
•dangerous character and there is little or no 
counter evidence of good character such evi¬ 
dence will possibly justify a Court in takeing 
action even if tho grounds of belief aro inde¬ 
finite. But when an equal or groator number 
of persons in the same class or classes dopose 
that the same man is of good character tho 
Court must sift closely tho grounds on whioh 
tho prosecution witnesses have based their 
belief. If it is found that their bolief is based on 
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their suspicion that the aicusci has committed 
a crime aud c*rt\in Acts of oppression aud the 
Court holds that the suspicion is unjustified 
and the so c tiled acts of oppression aro merely 
“youthful frolics” the Court will bo reluctant 
to demand security, and the position of the ac¬ 
cused if he is a landlord is much strengthened 
when a largo body of public opinion, including 
many of his tenants finds him to bo a good 
landlord and a peaceful citizen. [P 360 C 1] 

<7, Jackson , Ali Mohammad and Avadh 
Behari Varma —for Applicants. 

H. K . Ghos<y —for the Crown. 

Judgment. —This is an application 
in revision of an order of the learned 
Ses sions Judge of Hardoi requiring the 
applicants to give security for their good 
behaviour or in default to undergo 
rigorous imprisonment for a period of 
three years under S. 123 read with 
S. 110, Criminal P. C. The applicants 
are Jai Singh, a zamindar, and his three 
servants Mata Din, Anandi Din and 
Murli. Tho charge against them is that 
they are dangerous characters and that 
their being at large without security is 
hazardous to the community, lo is nco 
alleged that Jai Singh give any signs 
that he was a daugerous character be¬ 
fore the yen’ L92G and it is admitted bv 
the Sub-Inspector who took proceedings 
against him that the proceedings were 
only taken because the Sub-Inspector 
could not find enough evidence to bring 
a charge of murder against Jai Singh 
and his servants. The murder in ques¬ 
tion was committed on 21st May 1928. 
The victims were Mt. Deo Kuari, her 
daughter, two maid servants and their 
two children. These three women and 
three children were cut to pieces with 
a sword and their dead bodies partially 
burnt in their house in the middle of a 
large village of Raigaon in the middle 
of the night. At that tim9 of the year 
the whole village community must have 
been asleep outside their houses in or 
in the neighbourhood of the village and 
we cannot believe that the murder and 
the fire which consumed two whole 
kothris were vmnoticed by the villagers. 
Yet not a shred of evidence was ob¬ 
tained by tho police to lead directly to 
tho perpetrator or perpetrators of tho 
crime. The fact that such an atrocity 
could be committed under such circum¬ 
stances and that no evidence should he 
forthcoming which could lead to the 
conviction of any of the persons who 
took part therein is a black spot on tho 
administration of criminal justice in 
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Hard 01 District. We have, however, only 

•° .5°° si ^ 0r the proceedings 

instituted against Jai Singh and his 

. • r% . ^ ^ ^ Criminal P. C., 

aio ju.-tined or whether the order passed 

> the Sessions Judge is a proper 
order. The learned Judge has stated 
the law dealing with the admissibility 
of evidence as to particular crimes in 
cases of bad livelihood. In our opinion 
the law was correctly stated by the 
Judicial Commissioner of Oudh in 

Bliagwat Prasad v. Emperor (l) in the 
following passage : 

‘ This Court, aud indeed every High Court, 

“'"T lc ° ks v ltb erave suspicion on cases in 
P roceed, U6S are started against an ao- 
cus„d because the police have failed to procure 

rfT«n^ Ce 1”“ °" a ohar 8 e Of substantive 

. if* - bad mas hi ssetions wero not in- 

f ,° r , furt "sbing the police with the 
means of defaming persons against whom a 

down* ^ C afge iaS been made but ba s broken 

But we also accept what is stated by 
a Bench of the Allahabad High Court in 
Emperor v. Budhan (2) : 

that it is impossible to accept the proposi¬ 
tion that the evidence going to show that a 
substantive offence had been committed or 
which might form the basig of a charge of a 
substantive offence is necessarily to be exclu¬ 
ded in proceedings under S. 110 and cannot 

form the basis of an order under S. 112, Crimi- 
h a 1 1* • C. 

Under certain circumstances even an 

order of acqui ttal must not beheld to 

be conclusive and the reason for this 
view is that in a case under S. 110 the 
Court is not considering whether the 
accused person has or has not commit¬ 
ted a specific offence hut whether his 
geneial leputation is such that security 
should he taken for his good behaviour. 
When evidence is taken as to reputation 
of bad behaviour, the Court cannot and 
should not exclude the reasons which 
induced the members of the community 
to form a had opinion of the accused 
person, and if their opinion is based 
wholly or partly on the belief that the 
accused person committed a crime 
which has not boon brought home to 
him the Court cannot rule out as in¬ 
admissible all evidence on which the 
belief of the witnesses is based. We 
are not therefore prepared to dissent 
rom the view which he expresses : 

(1) A. I. R. 1922 Oudh 2G = 6 r > I. C. 551 = 23 

to\ FW' 119=24 0.0.317. 

2) rV t R ‘t 19 ^o. A 1L 094 ==88 *• 0. 3G2 = 2G 
Cr. L. J. 1130=47 All. 733. 
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a ihi^V^ batlCe ? 0{ specific crimes are admis¬ 
sible in evidence in these proceedings although 

amonn? “2* s . u l>Porfced by evidence of such 

J ? d . V< 4? e aS wouId S0cure a conviction 
for the substantive offence. 11 

This is not a case in which Jai Singh 
and his supporters had been put on 
their trial and either acquitted or dis¬ 
charged. There was not sufficient evi¬ 
dence to put them on their trial, but 
evidence has now been given to the 
effect that Jai Singh was in the village 
on the night of the crime, that the lady 
Alt. Deo Kuari was his widowed sister- 
in-law, that she was in receipt of an 
allowance paid by him, and that ha 
was under an obligation to carry out 
the marriage of her daughter. On these- 
facts the theory is built up that he had 
a motive for the murder and therefore 
may have been concerned in it, and the 
Judge not altogether properl y in our 
opinion, drew deductions from the con¬ 
duct of Jai Singh in the morning after 
the murder pointing out that he left 
undone certain, things which he might 
have been expected to do had he been 
innocent. In our opinion it is unwise 
to draw conclusions from the conduct of 
a persou in face of a terrible calamity 
such as this. Whether innocent or 
guilty he might very well fail to act 
with that prudence which might com¬ 
mend itself to an educated person 
considering the circumstances after¬ 
wards at leisure. It is true that the 
suggested motive is a possible motive 
and had there been evidence sufficient 
to put Jai Singh on his trial for murder 
it might have been fairly alleged that ho 
was actuated by that motive, but where 
there is no evidence that he committed 
the murder there is no evidence that he 
acted on the motive, and as a matter of 
fact there is nothing to show that lie 
wished to discontinue the allowance to 
his sister-in-law or to repudiate his 
liability to pay for her daughter’s mar¬ 
riage. The evidence therefore that Jai 
Singh and his servants were guilty of 
this murder is not moro than a vague- 
suspicion and as such it must take its 
place along with the other evidence as- 
to the general repute of the applicants 
before us. The suggestion is that Jai 
Singh’s character took a change for the 
worse in the year 1926 and that he 
became oppressive to his tenants and so 
desperate and dangerous that he should 
nob be allowed at liberty without* 
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security. Specific instances have been 
adduced to show his oppressive nature 
and an attempt has also been made to 
pioduce witnesses of general reputation. 
The year 1926 was ohosen as the starting 
P;' n!; because from the year 1915 to 
1.26 Jai Singh had the strongest support 
of two officers of police. Mr. Young and 
Kai Bahadur Man Singh, both officers of 
the greatest experience who held a high 
opinion of Jai Singh during their tenure 
of the office of Superintendent of Police 
m the Hardoi district. We have 
considered very carefully the specific 
instances of so-called * desperate and 
dangerous ” behaviour. The Magistrate 
remarked of these incidents that 

tbo - v might be connived at or ignored as 
potty frolics and privileges of a zamindar of his 
position and influence n 

and the Judge has accepted this view. 
It appears that like many other zanoin- 
dars Jai Singh had some disputes with 
nis tenants and that on occasions he 
acted with some severity. But many of 
the examples have been excluded by the 
learned Judge and of those that he re¬ 
tained the only one which appears to us 
of any mportanco is the incident of one 
Jnayet Khan who states that ho had pur¬ 
chased a jungle and a grove and offered 
the wood for sale. Because he demanded 
Ks. 24 per chatta and Jai Singh only 
offered Bs 14 Inayet says that ho was 
'ua*en to Jai Singh by Murli and Mata 
.Din and kicked and assaulted and his 
cart-load of wood emptied at the accus- 
ed s bhatta. This incident is corrobora¬ 
ted by a witness described as unrelia¬ 
ble, hut we must accept it as proved 
and it is certainly an instance of vio¬ 
lence. On the other hand no report 
was made of it and we cannot resist 
the conclusion that the incident was 
perhaps exaggerated and if it be taken 

y ° UQ e Pindar 

it w ould certainly no t bo a sufficient 

cause for taking action against him 

under S. 110, Criminal P. C. There 
also some instances in which tenants 
have complained against Jai Singh. One 
of them, Mowa Ram, complained that his 
hold had boon trampled by his olophant, 
but Mowa Ram was a man who attomn. 

s as a sub-ten- 
ant against the wish of tho zamindar 

•ana ho was subsequently compensated 
>y another field. Another tenant 
named Chheda made a report of foroiblo 
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dispossession of his field, but this man 
appears to have attempted to assert a 

■ o Da[ l C Y fc ' vo and a haIf months 
alter Jai Singh had reported the land to 

e abandoned under S. 21, Oudh Rent 

Act. In our opinion such incidents are 

ol eommon occurrence and there are 

tfmo J ’ amindars wh o have not at one 

wRh bh, • a “ 0fcbei : had similar disputes 
with their tenants and there is no s Pe . 

c al feature of guilt or oppression in 
these instances as they have been des¬ 
cribed which would lead us to connect 
the conduc of Jai Singh in his dealing! 
\\ ith the tenants with the conduct of 

'7„ 6 T ° 1 ' p f' SODS who committed 

the horrible murder of three women 
and three children on 21st May 1998 
Indeed we have on the one hand sus¬ 
picion of an atrocious crime and on the 
other hand evidence pointing to a voung 
zamindar who is inclined to use dra^ffi 
measures ,n dealing with tenants. The 

two pictures do not coincide and we 
cannot disregard the fact that Jai Singh 
was able to produce in his defence no 
less than 74 tenants of whom 29 come 
from tho village of Raigacn. and 
witnesses in all represent 54 villages in 
a radius of twelve miles. All 8 theso 
persons describe him as a good land 
ord and deny that he is a man of vt 
lent or desperate character. In f acfc 

!fi!inst hi t6naD ;, S who give evidence 
against him are those who speak to the 

ready deferred ^ Wb, ' Ch W ° have a1 ' 

wRh h %i: ar rvMent 89 of a gV ary I bli f^ 

character and we have beo7i referred To 
the evidence of one Qazirn Husain who 
is clearly inthienced by malice and who 

H^t’ • q- ? plnion 9 u 'te falsely, 

that Jai Singh had at the time when ho 

agreed, to pay the allowance to his 

sister-in-law. threatened to lock hor ui> 

in a kothri and murder hor. This is 

not tho only instance of evidenco of an 

apparently vindictive nature brought 

forward in this case. Tho prosecution 

also relied upon the fact that Jai 
Singh s servants had been suspected of 
another murder, but in that 

hold Z7 b “* ““"o"; 

ooo o. tho w i . n "* ! , t 0 th C r p Vo^> 
in tho present case. 4 obecutiou 

Wo would also point out that fh« 
gonoral evidence as to character in this 
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case hardly goes beyond the abatement 
of the specific instances to which we 
have already referred. General reputa¬ 
tion means the opinion of those mem¬ 
bers of the public who are in a position 
bo know the man’s character. Where a 
large number of persons come forward 
and swear that they believe a man to 
jbe of a desperate and dangerous charac¬ 
ter, and there is little or no counter¬ 
evidence of good character, such evidence 
will possibly justify a Court in taking 
action even if the grounds of belief are 
indefinite. But when an equal or grea¬ 
ter number of persons in the same class 
or classes depose that the same man is 
of good character the Court must sift 
closely the grounds on which the pro¬ 
secution witnesses have based tbeir be¬ 
lief. If it is found that their belief is 
based on their suspicion that the ac¬ 
cused has committed a crime and cer¬ 
tain acts of oppression and the Court 
holds that the suspicion in the former 
case is unjustified and the so-called 
act s of oppression are merely “youth¬ 
ful frolics’* the Court will ho reluctant 
j to demand security ; and the position 
of the accused is much strengthened 
when, as in the present case a large 
body of public opinion finds him to he 
a good landlord and a peaceful citizen. 
!ln our opinion the evidence in the pre- 
Iser.t case comes to this. A number of 


community. We therefore allow tbier 
application and set aside the order re¬ 
quiring security, 

_ i 

P.N./R.K- Revisions allotted. 
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Baza, J. 

Mohammad Raza —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Bovn. Apple. No. 32 cf 1930„ 
Decided cn 16th April 1930, against 
order of Sess. Judge, Lucknow, D/- 13bh 
January 1930. 

(a) Penal Code, S. 482—Trade-mark used 
as distinctive mark for over ten years—Firm- 
using it acquires property in it so as to con¬ 
stitute deliberate and dishonest imitation 
offence under S. 482—Registration of mark 
is immaterial. 

Where a trade-mark in question is a distinc¬ 
tive mark which the firm has been using for 
over ten years, the firm using it acquires pro¬ 
perty in that mark as indicating that all goods 
which bear it have been manufactured by tho 
firm and aDv flagrant imitation of the same 
with deliberate and dishonest intention will 
bring the act within the purview of S. 482. 
Recistratiou of the mark is not necessary to 
complete the title to trade-mark in India : 

A. I. R. 1J2S Lah . 18G, Ref. [P 301 C 1] 

(b) Trade-mark — Infringement of trade 
mark—Although criminal Court has discre¬ 
tion to stay its own hands and direct aggrie¬ 
ved party to establish his right in civil 
Court, aggrieved party cannot be compelled 
to seek his remedy in civil Court—PenoL 


porsens believe that Jai Singh and his 
servants are responsible for the murder 
of Mfc. Deo Kuari, her daughter and her 
servants and they also consider that 
Jai Singh is an oppressive zamindar. 
On the other hand a great number of 
persons do not believe that Jai Singh 
and his servants were concerned in the 
murder and they consider that ho is not 
an oppressive zamindar. Among these 
witnesses is included a vast majority of 
his own tenants. In our opinion Jai 
Singh is not shown to ho unusually 
oppressive a zamindar and there is 
insufficient reason for suspecting him of 
complicity in the murder. Thu3 there 
is no foundation for finding that ho is 
so desperate and dangerous as to render 
his being at large without security 
hazardous to the community. Admit¬ 
tedly the case of the servants depends 
on that of the master. It is not sugges¬ 
ted that independently of Jai Singh 
they aro in any way dangerous to the 


Code, S. 482. 

Although tho criminal Court has a discretion 
in view of the peculiar circumstances of % 
particular case, e. g. f if there exists a bona fidt> 
dispute as to the right to use a trade-mark,-or 
where there has been undue delay in commenc¬ 
ing criminal proceedings, to stay its own. 
hands and direct tho complainant to establish 
his rights in a civil Court, it i9 nowhere laid 
down by the legislature that an aggrieved per¬ 
son should seek his remedy in a civil Court and 
not in a criminal Court. [P £01 C 2j 

H. C. Dutt and S. J/. Ahmad — for 
Applicant. 

Iqbal Ahmad , Malik Chand Jain , and 
Mohaminad Hussain Ustnani and H. £• 
Ghosh — for the Crown. 

Judgment.—This is an application 
in criminal revision. The applicant 
Mohammad Baza alias Shamshad lias 
been convicted of an offence under 
S. 482. I. P. C., and sentenced to a fine 
of Bs. 100 (or in default, two months 
rigorous imprisonment). His appea '' as 
dismissed l>y the learned Sessions Judge-- 

cn 13th January 1930. 


♦ 
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lb has been found that the applicant 
used the trade-mark of the firm of 
Anwar Khan Mahboob wbo manufacture 
biris in Jubbulpore, with deliberate and 
dishonest intention and with the object 
of passing his biris off as if they had 
been manufactured by that firm. The 
learned Sessions Judge has made the 
following observations in his judgment : 

“Tho learned Magistrate who tried tho case 
found that both tho label and the greon strip 
used by the appellant are delibenfce imitations 

U8e ? . by fche f,rm of Anwar Khan 
Mahboob and beforo dealing with the points 

raised in the arguments addressed to ine it will 
be convenient to record at onco that I entirely 
agree wuh the view taken by the learnod 
Magistrate. In my opinion both the labol and 
green strip are flagrant imitations of those 
used by Anwar Khan Mahboob, and in my 
opinion they are imitations used with deli¬ 
berate aud dishonest iut&ntion. 

The imitation is deliberate and fche purpose of 

tW 8 f£« e J *« b01 8trip WAb to mAko ib appear 

that the bins soM by the appoUanfc wore made 
by the Jubbulpore firm.it is a ques¬ 

tion of fact whother the imitation has been 
suoh as to cause it to be believed that the goods 
on which it is usod were the goods of someone 

C Vii * •,••••• • • Wo are concerned rafchor 
with what, as I havo held, is a deliberate at- 
tempfc to reproduce copies of Anwar Khan 
Mahboob s label and strip so close as to bo 
calculated to deceive anyono oxcepfc a very 
close observer. In fact there is in my opinion 
no question hero of any bona fide dispute 
which should bo settled in a civil Court.’* 

. J have read fche detailed and careful 
judgment of fche learned Sessions Judge. 
So fai as I see he has considered all the 
relevant questions very carefully. The 
applicant's learned counsel has con¬ 
tended before me that the lower Court 
haa not decided that the trade-mark in 
question is the exclusive property of 
the opposite party. I think this con- 
tonfcion is not well founded. Tho lowor 
C^ourt has found in effect that tho trade¬ 
mark in question is the exclusive pro- 

pe.ty of the firm of Anwar Khan Mah- 

„boob of Jubbulpore. The trade-mark in 
question is a distinctive mark which tho 
brm has been using over since 1919 
Anwar Khan Mahboob have acquired 
property in that mark as indicating that 
all good 3 which hoar it havo been manu¬ 
factured by their firm at Jubbulpore. 

In my opinion tho lower Courts were 
porfoctly right in holding that the 
chargo under S. 482 is made out against 
tho applicant. I should like to refer to 
tho case of Banarsi Das v. Emperor 
A’ I’ 1928 Ij ah. I8G. In that case 
a manufacturer of cotton throad balls 
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having acquired by user (since 1917) fche 
right to fche mark “D. I.” for tho pur¬ 
pose of denoting his goods, prosecuted 
the accused who had lately begun to 
manufacture cotton thread halls and to 
attach tho mark “D. I.” and to imitato 
the mark and the “got up" of tho com¬ 
plainant’s label so closoly that his goods 
were calculated to deceive purchasers 
into fche belief fchafe fche accused ’9 goods 
were fchose of fche complainant;. ItT was 
hold that in India registration is nob 
necessary in order to complete title to 
a trade-mark, and there is no warrant 
for fche broad proposition fchafc a letter 

or a combination of lefcfcers cannot con¬ 
stitute a trade-mark. It was further 
held that a person aggrieved by fche in¬ 
fringement of his trade-mark has two 
remedies open to him : (1) he can insfci- 

fcufce criminal proceedings under the 
Penal Code, or (2) he can bring an action 
oi an injunction and damages and 
although fche criminal Court has a dis¬ 
cretion in view of the peculiar circum¬ 
stances of particular cases, e. g., if there 
exists a bona fide dispute as to the right 
to use a trade-mark, or where there has 
eon undue delay in commencing cri¬ 
minal proceedings, to stay its own hands 
and direct the complainant to establish 
ms rights in a civil Court, it is nowhere 
laid down by the legislature fchafc an 
aggrieved person should seek his remedy 
in a civil Court and not in a criminal 
Court. I take tho same view. The ap¬ 
plication must fchereforo ho rejected. 

Hence I dismiss fche application. 

V.B./r.k. Application dismissed . 
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Wazir Hasan, C. J., and Raza, J. 

Pa rmesh ur Di n Defendant—Appel¬ 
lant. 

v. 

Bishambhar Singh and others — Plain¬ 
tiffs— Respondents. 

Appeal No. 1 of 1930, Decided on 12fch 
March 1930, from decree of Pullan J 
D/- 29fch November 1929. 

Landlord and Tenant—Tenant acquiring 
agricultural hold,ng in zamindar s village 

and alto land for building house for resi¬ 
dence cannot remove manure from one 
village to another. e 

Touants. wh 0 acquire agricultural holding 
in tho zainindar s villago and who also acquire 
lands on which they build their houses for 

dBbt C 8 U with 1U n t t h° . Cl0C ' ned to acquiro those 
rights with all tho inoidonts, apportainiug to 
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such rights and one of the incidents is their 
disability to remove the manuro from one 
village to another. [P 3G2 0 1, 2] 

Hakimuddin Siddiqui and R . B. Lai 
—for Appellant. 

II . Husain — for Respondents. 

Judgment. —This is an appeal under 
S. 12 (2), Oudh Courts Act, 1925 from a 
judgment of our learned brother Pullan, 
J., dated 29th November 1929. The 
defendant in the suit out of which this 
appeal has arisen is the appellant in the 
appeal and he is a tenant in the village 
of Sheothana which belongs to the 
plaintiff. The defendant has also some 
agricultural holding in an adjoining 
village called Bhagwantpur. From the 
village of Sheothana he has carried 
manure to his fields in the village of 
Bhagwantpur. Tho plaintiff’s case is 
that under a custom of the village the 
defendant was debarred from removing 
the manure from the village of Sheo¬ 
thana to the village of Bhagwantpur 
and damages are claimed for the loss of 
the manure caused by the act of its 
removal by the defendant. 

Our learned brother Pullan, J., has 
found on the strength of oral and docu¬ 
mentary evidence that the custom re¬ 
lied upon by the plaintiff does exist. 
Tho learned Judge was called upon to 
record the finding as to the existence of 
tho custom for the reason that tho 
Court of first appeal had omitted to 
give a definite finding on that question. 
This finding of the learned Judge there¬ 
fore is conclusive and is not open to be 
challenged before us. The only argu¬ 
ment therefore pressed at the hearing 
of this appeal was that the custom was 
unreasonable and should therefore not 
have been given effect to. Wo are of 
opinion that tho argument has no sub¬ 
stance. The judgment of our learned 
brothor is so very exhaustive and lucid, 
if wo may say so, that we do not feel 
that wo can improvo on it. Our learned 
brothor has shown that tho custom was 
certainly not unreasonable at its incep¬ 
tion and it is not unreasonable now. 
All that we may add to tho view taken 
by our learned brother is that it appears 
to U9 that tho plaintiff’s case does not 
rest on tho existence of a custom alone, 
but that it can also be supported on tho 
broad ground that tenants, who acquire 
agricultural holdings in tho zamindar’s 
village and who also acquire lands on 


which they build their houses for resi¬ 
dence, must be deemed to acquire those 
rights with all the incidents appertain¬ 
ing to such rights and one of the inci¬ 
dents is their disability to remove the 
manure from one village to another. In 
this view of the case it is wholly im¬ 
material whether they signed the waijb- 
ularz in which the entry relating to 
the custom is made or not. The appeal 
fails and is dismissed with costs. 

V.B./r.K. Appeal dismissed . 
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Raza and Nanavutty, JJ. 

( Mirza ) Wazir Husai?i — Plaintiff— 
Appellant. 

v. 

Beni Madho and another — Defen¬ 
dants —Respondents. 

First Appeal No 93 of 1929, Decided 
on 9th April 1930, against decree of Addl. 
Sub-Judge, Unao, D/- 29th June 1929. 

(a) Transfer of Property Act, S. 52- 
Active prosecution continues in execution 
proceedings. 

Tho active prosecution, i. o. pendency of the 
suit, is deemed to continue during the proceed¬ 
ings* in execution since these proceedings are 
merely a continuation of those of the suit. 
Therefore the section applies to transfers made 
during the pendency of execution proceedings 
also : 26 All. 319; 26 Cal. 9GG and A. J. R. 1927 
Oudh 261, Ref. [P 363 0 2] 

(b) Civil P. C , O. 21, Rr. 62 and 66- 

Noting encumbrance in sale proclamation 
and sale certificate does not make sale 

subject to encumbrance. 

Tho ni 9 io fact that tho encumbrances were 
noted in the sale proclamation for tho infor¬ 
mation of tho auction purchasers and woro 
subsequently noted in tho salo certificate 
not establish that tho property was sol J subject 
to thoso encumbrances unless it is stated in 
tho sale certificate that the property was sold 
subject to those encumbrances and such a noti¬ 
fication in tho sale proclamation cannot debar 
« D arcbas?r from contesting the encumbrances 
thus notified : 15 O. C. 211; 2 O. L. J. 140; 

3 O Tj.J . 422 and A IM. 1925 Oudh la4, Ref. 

0 [P 365 C 1] 

Ali Muhammad and Satyid Muham¬ 
mad —for Appellant. 

Radha Krishna and P. D. Rastogi 

for Respondents. 

judgment. — This is a plaintiffs ap¬ 
peal arising out of a suit for sale ° 
certain properties on the basis o a 
mortgage dated 27tl» October 1924. The 
faots of the case so far as it is necessai V 
to state them for tho purpose of dispos¬ 
ing of this appeal are as follows . 

Nawab Ali. defendant 1. exeonted the 
mortgago in suit in favour of the plain 
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feiff Wazir Husain for Rs. 4,000 bearing 
interest at 1 per cent per mensem 
(with yearly rests), in respect of zamin- 
dari shares in several villages specified 
in the plaint, on 27th October 1924. 
The mortgage was to be paid off within 
three years. As the mortgagor failed 
to pay oil the mortgage within the sti¬ 
pulated period, the present suit was 
brought by the plaintiff on 12th May 
1928. Several persons were impleaded 
as defendants in the suit; but we are 
concerned with the defence of defen¬ 
dants 5 and 6 only in disposing of this 
appeal. Beni Madho and Basant Rai 
(defendants 5 and 6) were impleaded 
simply on the allegation that they had 
purchased a portion of the mortgaged 
property in suit at an auction sale. 

Their defence was that the mortgage in 
suit was executed during the pendency 
of the suit which they had brought on 
the basis of a security bond relating to a 
portion of the mortgaged property in 
suit and therefore the mortgage in suit 
was affected by the doctrine of 1 is pen¬ 
dens and was not binding on them. 
They pleaded further that, should the 
mortgage in suit bo held to he binding 
on them, the property in dispute should 
bo sold subject to their mortgage of 
28th January 192L on the basis of which 
they had obtained the final decree dated 
6th December 1924 which had resulted 
in the sale of the property purchased by 
them on 20th July 1927. 

The learned Subordinate Judge ac¬ 
cepted the defence of defendants 5 
and G and gave the plaintiff a decree 
for Rs. 6,044-8-2 together with future 
interest and costs against all the defen¬ 
dants except defendants 5 and 6. Ho 
ordered also that in case of default in 
payment of the entire money on the 
dato fixed by the Court, the entire mort¬ 
gaged property with the exception of 
the property, covered by the sale certi¬ 
ficate in favour of defendants 5 and 6, 
should be sold to realize the money duo 
to the plaintiff. 

The plaintiff has appealed to this 
Court contending that defendants 5 and 
6 also are liablo for his claim and that 
the property hold by the f aid defendants 
under the sale certificate dated 15th 
September 1927 should also bo sold 
along with other properties in suit. 

Wo think there is no substance in 
this appeal. 
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Nawab Ali, defendant 1 had executed 
a security bond in favour of defendants 
5 and 6 with respect to a pronote for 
Rs. 600 on 28th January 1921. He had 
hypothecated certain property by that 
bond and authorized defendants 5 and 6 
to realize their money by silo of the 
property. That very property is a por¬ 
tion of the property in suit. Defen¬ 
dants 5 and 6 filed a suit on 8th March 
1923 for sale of the property on the 
basis of their security bond dated 28th 
January 192L, and a preliminary decree 
for sale was passed in their favour for 
Rs. 2,019-10-7 on 6th November 1923. 
The final d ecree wag passed in their 
favour on 6th December 1924. They 
took out oxecu*. ion of their decroe and 
the proclamation for sale of the pro¬ 
perty was issued for the 20th July 1927. 
The property was purchased by the 
decree-holders (defendants 5 and 6) them¬ 
selves in execution of their decree dated 
6th December 1924. Thus defendants 5 
and 6 became the owners of the property 
in respect of which they had obtained 
the deed dated 28bh January 1921 from 
Nawab Ali (defendant 1). 

The mortgage in suit was execu¬ 
ted by Nawab Ali in favour of the 
plaintiff on 27th October 1924. Defen¬ 
dants 5 and 6 were prior mortgagees 
of the property in dispute. They had 
brought their suit to enforce their 
mortgago on 8th March 1923. The 
X^roperty comprised in the mortgage was 
eventually sold in execution of their 
final decroe dated 6th December 1924 
on 20th July 1927. The preliminary de¬ 
cree had already been x:>assed in theii 
favour on 6th November 1923. The 
Ijlaintiff’s mortgago, that is to say, the 
mortgage in suit dated 27th October 
1924, is thus affected by the doctrine of 
lis pendens and cannot be hold to be 
binding on defendants 5 and 6 so far as 
the property in dispute is concerned: see 
S. 52, T. P. Act, and Ghoso’s Law of 
Mortgage, Vol. 2, Edn. 4, pp. 697 and 
698. The active x>rosecution, i. o., pen¬ 
dency of the suit is doomed to continue 
during the x ircce0 Ji n S 9 i n execution 
sinco those proceedings are merely a con¬ 
tinuation of those of the suit. There¬ 
fore the section applies to transfers made 
during the pendency of execution pro¬ 
ceedings also : soo Ttialcur Prasad v. 
Cdaua Sa l tu (l), liar Shankar v. Shew 
(1) L169SJ 20 Ail. 349=(1898) A. W. N. G8. 
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Gobind Shah (2) and Abid Hussain v 
Mt. Munno bibi (3). This is now made 
clear by the explanation which lays down 
that the pendency of a suit continues 
until complete satisfaction of the decree 
has been obtained : see S. 52 TP \ct 
asamenaed by S. 14, T. P. Amendment 
ct, i0 of 1929 4 Wo therefore agree 
with the finding of the learned Subordi¬ 
nate Judge on the point under conside- 
ration. 
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The appellant’s learned counsel ha 3 
contended before us that as the property 
in suit was sold to defendants 5 and 6 
subject to their mortgage of 22nd April 

I . that mortgage must bo held to be 
binding on defendants 5 and 6. The fact 
is that no such mortgage was set up by 
; he plaintiff in his pleadings in the 
lower Court. It appears that the plain- 
till s counsel was permitted to advance 
aigument on this point in the course of 
arguments, hub his arguments were nob 
accepted by the learned Subordinate 
Judge. He was of opinion that that 
mortgage even was effected by the doc- 
trine of lis pendens. In our opinion tho 
plaintiffs counsel should not have been 
permitted bo advance any arguments on 
the mortgage in question when the 
plaintiff had not set up the mortgage 
in his pleadings in the lower Court. 
No mention of that mortgage was 
mado in the plaint. It was even 
alleged by the plaintiff in the lower 
Court that defendants 5 and G had 
purchased tho property in dispute sub¬ 
ject to any mortgage held by tho plain¬ 
tiff at any time. Tho mere fact that a 
certain mortgage of April 1924 was 
mentioned in the sale certificate cannot 
help tho plaintiff in this case. We are 
of opinion that the plaintiff's contention 
has no substance even on tho merits. 
We find that tho mortgage which is 
menticned in the sale certificate (Ex. 5) 
is the mortgage of 23rd April 1924 for 
3^3. 1,500 only. Tho mortgage was nob 
surely tho mortgage which was included 
in the mortgage in suit. Tho mortgage 
which, was included in tho mortgage 

lno^ U r lb was bho mortgage of 2 Ird April 
• 4 for Rs. 1,592 principal and interest, 

lore is nothing to show for what 

amount that mortgage had beon oxecu- 

; C f ln l^ ain k'ff 9 favour and what rate of 
n eres was provided by tho mortgage. 


There 2 s no ev^ence on record to show 

that tho mortgage which was included 
in the mortgage in suit was really the 

mortgage which was mentioned in the 

sale certificate of defendants 5 and 6. 

le dates of the two mortgages are 
different. The amounts are also differ- 

, ! U nder these circumstances the 
plaintiff cannot be allowed to contend 
t iab defendants 5 and 6 had purchased 
the property in dispute subject to that 
mortgage which was included in the 
moi tgage suit. Wo have nothing to do 
with the mortgage of 23rd April 1924 
for Rs. 1,500 in the present suit. Even 
granting that the mortgage mentioned 
in the sale certificate was that very 
mortgage which was included in tho 
mortgage in suit, we are of opinion 
that defendats 5 and G can question 
•the validity of tho mortgage on the 
ground of lis pendens. Wo find that 
the property in dispute was nob really 
sold subject to the said mortgage. 
The mortgage was simply uoted as an 
encumbrance to which the property was 
liable, lb is admit tel that bho pi until! 
had filed no objection on the basis of the 
sai 1 mortgage in the execution proceed¬ 
ings. The executing Court therefore 
did not and could not decide 
the mortgage subsisted or not. 
ceeiings were or could therefore be held 
under 0.21 R. 62, Civil P. C. It should 
also be borne in mind that no proceed¬ 
ings could be field under R. 62 as tho 
property had nob boon attached in fact. 

Rr. 53 to 63, O. 21, deal with *-' ’ 

pation of claims with regard 
perby attached in execution 
perby and ail objections to the 
menb of such property. 


whether 
No pro- 


invesbi- 
to pro¬ 
of pro- 
abtacli- 
The do- 


mortgago 

property 

mortgage 

attached 


(2) [1809] 26 C \] 900=4 G W N Q 17 
(3; A. I. H. 19a7 o a<lu 231=2 k 403. 


croe which defendants 5 and *6 had 
obtained was a sale decree. It was 
passed on the basis of their 
of 23bh January 1921. The 
directed to ho sold under tho 

decree does nob require to be __ 

by way of execution. No attachment 
proceedings wore or could therefore be 
held in rospect of the property in dis¬ 
pute. How tho mortgage of 23rd April 
1921 was mentioned in the sale certifi¬ 
cate is explained by •• the order of the 
Court dated 9bh May 1927 (Ex. E 6). 
The order is in tho following berms: 

“Kucumbr\ncas un^or mortgage deal dated 
23rd April 1)21 and security bond dafcod 10th 
August 1921 na shown in the cortifioato of 
aoarch to be declared at tho tirno of s.ilo.” 
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It is thus clear the executing Court 
has simply ordered that notice of the 
mortgage should be given in the pro¬ 
clamation of sale. This was done sim- 
ply to compiy with the provisions of 
O. 21 R, 66, Civil P. C However, the 
more fact that the encumbrances were 
noted in the sale proclamation : _>r the 
information of the auction puchasers 
and were subsequently noted in the sale 
ccitihcate (Ex. E-5) does not ostab- 

lisb that the property was sold subject 
|*° t,103 ° encumbrances. It was not stated 
in the sale certificate that the property 
was sold subject to those onoambrances. 
The Civil Procedure Code clearly 
mal.es a distinction between the case in 
which property is expressly sold subject 
co a mortgage and the case in which 
notice of an alleg-d mortgage is given 
in the proclamation of sale. The for 
mens provided for by O. 21, R. 62 and 
the latter by R. 66. In the former case 
the Court after being satisfied of the 
existence of the mortgage sells only tho 
ju Igment-debfcor's equity of redemption 
that is to say the purchaser buys tho 

property subject to the mortgage In 
the latter case he buys the property 

to « ' , !° tl . C ° of t . 1 }® mortgage and subject 
to such risk as the notice might involve- 

the executing Court does not decide 

whether tho mortgage subsists or not 
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Such being tho case, if there is in real¬ 
ity a subsisting mortgage tho purcha- 

band a Vh° lede T ,b ' If> ° n tho otber 

hand, the mortgage specified in the 
proclamation of sale turns out to bo 
nvahd the purchaser acquires -the 
property free from liability for the 
mo.tgage. The point to be noted is 
that mere notice of an alleged mortgage 

predXfchi*” °u“ ° f 8al ° do ° 3 

fnc tI n V ^i-f urchi30r hom quostion- 
G validity of tho mortgage And 

gaie 11° r 9 tha6 if Ch ° a ,norfc - 

turns n fi ? d - ,n th3 proclamation 

rl * t0 b ° lnvalid * judgment- 

debtor is not entitlod to claim from tho 

Z: h T V th0 , amount all °ged to have 
eon duo on tho mortgage: see Mulla’s 

Oivil Procedure Code 8th Edo. p. 670- 

Note under R. 62 and tho authorities 

loforrod to therein: see also Ham 

K'<’»ar v. Dwarka Prasad (4), Ml. Ja/dei 

——-- an Lai (5 ) and Lata Dhagwandas 

('ll [^12] 15 O, o. 211 = 15 I. c. 5 
«) [1915] 2 O, I*. J. 110=28 1.6. 800. 


v. Ch.Ahmad Jan (6). The appellant’s 
learned counsel has referred to the case 

Lakk >'[ v - Eadtr M,rza (7/. Wo 

!l i„ k f ff‘ 8 T rUIDfi does not he, P tho 
plaintiff. It rather helps the contest- 

ing delendantg. The contesting defen¬ 
dants may ,-ely upon the ruling in 

M nlB su PP orb o f their contention 
l it they can question the validity of 
the mortgage mentioned in their sale 
certificate even if it is hold that they 
ad purchased the property subject to 

!aso “(°‘ 7 t ; age ; That case follows the 

IW/ f D iV' i' C ‘™ mt **i°ner Manager 

v T„? f H r ‘ U - lr ' ta Estate 

v. La Haauant Ha.,, (8), decided by 

a Bench of the late Court of the Judi¬ 
cial Commissioner of Oudh. We should 
i O O note that tho following observa- 

tions were made in the judgment in 
that case: 

“, 11 . th ® 98 8t‘tomont3 tho ohrrgo iu favour 
‘ al 6 ° favour*of 

AS ° i' ir Hussua spacifidfi all 1 there is a 

Will bo‘h i e | r "7 lrk " COlUa,U tblt the auction 

gafios and th^ J8 °- !° tl,e r,gUt ‘ho mort- 

f ir lOA-j 1 ~ soli 111 osooutioa J19 

' uick as 1 #03 aad 1904. 

oond ■■‘feuid for tho plaintiff-res- 

t P uu thn h .‘ 9 . b - on holJ by tho Sub-Judge 
that tho fact of tho charge bdug notified in 

the salo procla-n ition debars tho appellants 

rom contest,„g the charge Wo aro not pre- 

S .7o t r- a0 , 'r> U V' 6,1,3 i9 tho c -* 33 - No doubt 

y P - C - 133 -• provides: 

lithe Court ,s-sat,sfied that tho pron»rtT 
so^ bJ rl t0 l ’ njng ‘« 50r lio “ in favour' It 

fit t 81,13 ,lot ’ u possession, aud thinks 

fit to continue th, attach,nout, it may do' so 

suhj -ct to such mortg.go or lieu.” 

3 os?*?. 233 ? uc . ,ared 1,1 lt an order under 

whom i » 7 “ K ’ ki , U8t 6,11 P‘ rt >' »6*iuet 

, 13 urilcs-j ho ias’jibutod a 

saic to establish his right (O. 21, K. 63 cf 

t; 1 9 ftq e80llJ Goc, °» whio}l corresponds to old 
z>. is somewhat difforoncly wordod).” 

I3ub what is relied on here is nob an 
order continuing an attachment sub- 
ject to a charge, but a notification 

la tl13 projl imi’-ion and 

whether in tho old Code or in the new 
there is only one provision regarding 
the notification of encumbrances in a 
sale proclamation. That provision is 
contained in S. 287 of the Code of 1889 

H n d °.21 R. 66 of the present Code’ 

That a notification in tho sale piocla’ 

mation cannot lobar a purchase- '-7 

(6 { tl'Ufij 3 O. fi. J. iTfeyfi I c 7 q 7 > ~ - <n 

III r I £ V l ' 2 ’ ° udl *- 1H=27 OOffl' 
Septoiu^r 1020 . - ° Docid *-' d » 3rd 
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contesting the encumbrances thus noti¬ 
fied appears to be settled by the deci¬ 
sion of the Privy Council in Izzatun - 
nisa Bcgam v. Partab Singh (9). The 
principle laid down by Lord Mac- 
naghten is that on the sale of property 
subject to encumbrances the vendor 
gets the price of it together with an 
indemnity against the encumbrances 
affecting the land. If the encumbran¬ 
ces turn out to be ‘invalid, the vendor 
has nothing to complain of. He has 
got what ho bargained for. He cannot 
pick up the burden of which the land 
is relieved and seize it as his own pro¬ 
perty. Their Lordships were consi¬ 
dering the position of the vendor, but 
their language clearly implies that if 
the encumbrances turn out to be - in¬ 
valid the purchaser gets the benefit. 
The result is that the plaintiff’s appeal 
fails on all the points. In the first 
place the mortgage on which they based 
their claim on the ground that it was 
included in the mortgage in suit wa§ 
to set up in the pleadings. It was not 
produced and proved as required by law. 
In the second place that mortgage was 
not mentioned in the sale certificate of 
the defendants 5 and 6. In the third 
place the property in dispute was not 
really sold subject to the mortgage 
noted first in the sale proclamation and 
then in the sale certificate, under the 
circumstances mentioned above. The 
mortgage on the basis of which the 
present suit has been brought is not of 
course binding on defendants 5 and 6 
as it is affected by .tho doctrine of lis 
pendens. Hence we dismiss the appeal 
with costs. 

V.B./R.K. Appeal dismissed. 

(Qj [noo] 31 All. 533=3 I. C. 793=30 I. A- 
.203 (P. C.), 
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Waziu Hasan, C. J. and Raza, J. 

Sarabjit Singh and others — Appel¬ 
lants. 

v. 

Farahatullah Khan and others Res¬ 
pondents. 

Second Appeal No. 240 of 1929, Deci¬ 
ded on 14th April 1930, against decree 
of Dist. Judge, Hardoi, D/- 30th April 
1929. 

(a) Decree — Construction — Mortgage 
decree—Mortgagors having defined shares 
in certain property auction purchaser in 


execution of decree cannot get more than 
mortgagor's share in property mortgaged. 

Where mortgagors have a specific and de¬ 
fined sharo in tho mortgaged property and it is 
clear that they mortgaged no more than their 
proportionate share in the property, the auction 
purchaser at the sale in execution of the mort¬ 
gage deoree cannot be hold to ba entitled to 
retain in possession such shares in tho mort¬ 
gaged property as were clearly exempted from 
the scope of the suit and consequently from 
the scope of the decree on which alone thoir 
title rests, merely by reason of tho faot that 
decree was ambiguous and the auction pur¬ 
chaser had entered into possession of the 
whole property as result of tho sale : 16 Cai . 
173 (P.C.), Ref. [P 367 C 2 P 368 O 1] 

(b) Civil P. C., O. 43, R. 1 (u)—Alteration 
by Oudh Chief Court—Scope. 


The alteration was intended to and does 
cover by its language such orders of remand 
also as are not specifically made under O. 41, 

R. 23, but may fall to be made by a Court in 
tho exercise of its inherent jurisdiction ex 
debito justitiao or under tho provisions of 

S. 151, Civil P. C. : A. /. R. 1930 All 122, Ref. 

' [P 368 C 1] 

A. P. Sen and S. C. Das— for Appel¬ 


lants. 

H . Husain —for Respondents. 

Judgment. —This is tho appeal by 
defendants 2 to 11 from the decree of 
the District Judge of Hardoi dated 30th 
April 1929, reversing tho decree of the 
Additional Subordinate Judge of Hardoi 

dated 12ch January 1928. 

This judgment should open with a 
short pedigree which wo give below: 

Habibullah Kbau 

I____ 


I 

first wife 
! 


I 

Mt. Manti Bibi, 
second wife 


I 

Ibdadullah 

Khan 


I 

Fatohullah 

Khan 


\ 


ratullah 

Khan 


i 

Rahatullah Khan 
=Mt. Hasiua, plaintiff 4 

I _ 


I 


I 


I 


w 

arhatullah 

Khan, 
)laintiff 1 


Azmatullah 
Khan, 
plaintiff 3 


Rafatullah 
Khm, 

.. plaintiff 2 

fahibullah Khan owned a 15 biswas 
swansis 17 kachwansis share in the 
tee of Nagla Kallu, pargana Sliaha- 
in the district of Hardoi. He 
in tho year 1899 

his estate devolved 
catod in the pedigree 
Hanafi Mahouoodan 

Khan and Rahatullah Khan «e 

Thnir shares in tho e 


and on his 
on his heirs 

according to 

law. Fateh 
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cf fclieir father again devolved according 
to the same law on their heirs as shown 
in the pedigree. On 20th March Ibdad- 
uilah Khan, Fatehallah Khan, Rahat- 
ullah Khan and Mt. Manti Bibi trans¬ 
ferred by way of simple mortgage for a 
sum of Rs. 2,000 a five biswas zamindari 
share in favour of Rammau Lai and of 
one Mangladin, husband of defen¬ 
dant 1, Mt. Brij Rani Koor. On the 
date of the mortgage Qudratullah Khan 
and Inayatullah Khan were minors and 
the transfer purported to include th eir 
interest also in the property mortgaged 
and was made by Fatohullah Khan 
and Rahatullah Khan acting in the 
capacity of guardians of the said minors. 
Having regard to the interests which 
the mortgagors including the minors 
possessed according to the Mahomedan 
law in the mortgaged shire of 5 biswas 
each mortgagor had a L/6bh share. Rim- 
man Lai and Mangladin instituted a 
suit in the year 1917 in the Court of the 
Subordinate Judge of Hardoi for the 
relief of sale of the mortgaged property 
on the foot of the mortgage mentioned 
above. Qudratullah Khan and Inayat- 
ullah Khan were also made defendants 
to that suit, but in giving his judgment 
dated 19bh Juno 1918 the learned Sub¬ 
ordinate Judge discharged the minor 
defendants and eventually decreed the 
suit. A preliminary decree of the same 
dato was made which was made final on 
25th November 1919. At this stage of 
the litigation Rxhatullah Khan died and 
in the decree absolute the plaintiffs of 
the prosont suit were impleaded by way 
of substitution. In pursuance of the 
decree 4 biswas 15 biswansis share was 
sold and purchased by one of the 
1X101 tgagees, Mangladin, for a sum of 
Rs. 16,000 on 26th August 1922. The 
result was the dispossession of the mort¬ 
gagors from the 4 biswas 15 biswansis 
share purchased by Mangladin. On 17th 
March 1925 Mangladin sold the share 
mentioned just now to somo of the defen¬ 
dants of the present suit. Thereafter 
some of the other defendants brought a 
suit for pre-emption in respect of a por¬ 
tion of the share sold by Mangladin. 

On the facts stated above, the case of 
the plaintiffs is that the defendants aro 
in unlawful possession of their share 
which amounts to 15 biswansis 14 kach- 
wansis 11} nanwansis in the property 
purchased by Mangladin undor the 


decree for sale. The lowor appellate 
Court has granted a decree to the plain¬ 
tiffs for possession of 15 biswansis 14 
kachwansis and 11^ nanwansis share on 
payment of Rs. 2,199-0-8 to defendants 2 
to 8. The main defence which the Court 
below has rejected was that a 4 biswas 
15 biswansis share was sold under the 
decree for sale mentioned before, to 
which decree the plaintiffs wore a party, 
and therefore they are bound by it. If 
this defence is rejected it seems to U 3 
that there is no bar to the success of the 
plaintiffs claim. The other obstacles 
set up on behali of the defendants are 
that the adult mortgagors were liable 
to make good the entire mortgaged share 
of 5 biswas out of their interest in the 
village and that the purchasers from 
Mangladin wore bona fide purchasers 
protected by the provisions of S 41 
T. P. Act, 1882. ’ * 


As just now indicated, we are of 
opinion that neither of these pleas has 
any sul)3 tance. Bach mortgagor, in¬ 
cluding the minors, had a specific and 
defined share in the mortgaged property 
as they had in the entire inheritance of 
Habibullah Khan and the mortgagors 
together mortgaged no more than their 
proportionate interest in the entire mort¬ 
gaged property. The provisions of S. 41, 
T. P. Act, aro also wholly inapplicable, i 
Wo now proceed to determine the 
effect of the decree for sale. If the 
decree can bo interpreted to mean that 
a 4 biswas 15 biswansis share was 
ordered by the Court to be sold, then 
there is an end of the plaintiffs' case 
Wo think that the question involved in 
the case is the question of the interpre¬ 
tation of the decree. On its terms it 


exempted, from sale a 5 biswansis share, 
but there is no description in the decree 
of the defendants whose shares were the 
subject-matter of the exemption. The 
decree is therefore in our opinion ambi¬ 
guous. In the circumstances and in 
order to see whose and what interest 
was intended by the Court to bo exetnp- 
tod from the sale the judgment must bo 
looked at. The decree as prepared isl 
wholly insufficient for that purpose:' 
Kali Krishna Tagore v. Secretary of 
State (l). The judgment however is per- 
foctly clear. The minor mortgagors 
wo re disch arged at the instance of the 

(1) [1898J IG Cal. 173=15 I A 1B«_ « a. 

237 (P.C.), - 18j - 5 Sar. 
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plaintiffs of that suit, The extent of 
their shares was determined under a 
specific issue and those shares were ex¬ 
cluded from the scope of the suit alto¬ 
gether. It is not disputed that the share 
of the plaintiffs amounted in extent to 
the share for which the Court below 
has now granted a decree to them. It 
fo 11ow 9 that the defendants cuinot he 
held to be entitled to retain in possession 
such shares in the mortgaged property 
as were clearly exempted from the scope 
of the suit and consequently from the 
scope of the decree on which alone their 
title rests At the hearing of this appeal 
the learned counsel for the plaintiffs-res¬ 
pondents raised a preliminary objection 
on the ground that the appeal was barred 
by reason of the defendants’ failure to 
prefer an appeal from the order of the 
learned District Judge of Hardoi passed 
on 9th January 1929 remanding the 
case under 0.41, R. 25, Soh. L, Civil 
P. C., to the Court of first instance for 
the determination of certain issues The 
argument is based on the recent altera¬ 
tion raido by this Court and also the 
High Court at Allahabad in the language 
of Cl (u), R. 1, O. 43, Civil P. C. Origi¬ 
nally Cl. (u) read as follows : 

“An order under R. 23, O. 41, rem*ndiug a 
case where an appeal would lie from the 
decree of the appellate Court.” 

As altered the clause reads as follows: 

“Any order remanding a ca9e, where an 
appeal would lie from tho decroe of the appel¬ 
late Court." 

It is contended that tho effect of the 
alteration is that an appeal is permitted 
even from an order of remand under 

R. 25, O. 41, Civil P. C. 

Wo are unable to accept this conten¬ 
tion. We think that the alteration was 
intended to and doe3 cover by its 
.language such orders of remand also as 
are not specifically mado under R. 23, 
hut may fall to bo mado by a Court in 
the exorciso of its inherent jurisdiction 
ex debito justitiae or under tho provi¬ 
sions of S. 151, Civil P. C. We had ex¬ 
pressed this view at the hearing of the 
appeal and wo now find that it is in 
consonance with a recent docision of a 
Bench of the High Couit at Allahabad 
in Moti Lai v. Nandan (2). 

Tho result is that the appeal fail 3 and 
is dismissed with costs. 

V.B./r.k. Appeal dismissed . 


(2) A, I. R. 1930 All. 122. 
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Raza and Puldan, JJ. 

S. Afzal Husain — Plaintiff — Appli- 
cant. 

y. 

Mt. Shafiqunissa and others— Defen¬ 
dants —Respondents. 

Civil Revn. Appln. No. 11 of 1930, 
Decided on llfcb April 1930, against 
order of Sub-Judge, Bara Banki, D/- 10th 
February 1930. 

Court-fee* Acl, S. 7 (5)—When relief for 
possession is consequential relief and prin¬ 
cipal relief is declaration court-fee is to be 
paid on valuation of plaint. 

If tho principal relief claimed is one for pos¬ 
session and tho plaintiff’s right to possession is 
merely ancillary to it, in that o ise it is enough 
to pay the court-fee on the relief for possession. 
On tho other hand if the principal relief is for 
declaration and tho plaintiff’s right to posses¬ 
sion depends upon his being entitled to tho 
declaration, then tho relief for posssssion must 
bo rogardod as a consequential relief and the 
court-feo would be payable according to the 
amount at which the relief is valued in tho 
plaint : A. I. R. 1930 Oudh 104, Foil. ; A. I. R. 

J 929 Oudh 419, Disi [F 369 0 1] 


Naimullah — for Applicant. 

Khaliquzzaman —1 or Opposite Party. 

Judgment. — This is a revision filed 
against an order of the Subordinate 
Judge of Bara Banki on a question of 
court-fees. The plaintiff brought a suit 
in which he claimed that he was the 
owner of a certain property anl the re¬ 
liefs which he asked were, first, that he 
should bo given a decree for possession 
of the said property; and, secondly, that 
he should be grauted a declaratory de¬ 
cree to tho effect that a deed of gift (in 
virtue of which possession had been ob¬ 
tained by tho opposite party) was in¬ 
effectual owing to the plaintiff’s minor¬ 
ity and fraud and undue influence on 
the part of the defendants. Fie valued 
the claim for tho purposes of juri c diction 
at Rs. 8,000 and he paid a court-fee of 
Rs. 9L-I2 0 mado up as follows : Rs. 10 
for cance llation of the deed of gift ; Rs. 
51-12-0 for possession based on five 
times tho amount of the land revenue ; 
and Rs. 30 on the sum duo as mesne 

profits. # ,. 

The suit was entered in the Suborcii- 


Judgo’s Court as a suit for possos- 
and no objection was made by the 
) to tho stamp. The opposito party, 
sver, objected that an ad va 
should have been paid as this 

rn.ncollation of a document, 
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and possession was a consequential re¬ 
lief. The Subordinate Judge accepted 
the objection and this application in re¬ 
vision has been filed against his order. 
A similar case was decided by a Bench 
of this Court of which one of us was a 
member : Avadhraj Singh v. Dharam - 
raji Kuar (l). The principle laid down 
in that case was that where the plaintiff 
sues for possession of certain zamindari 
shares questioning the validity of a cer¬ 
tain compromise and a decree passed on 
the basis of the compromise the suit is 
not one for a declaration with conse¬ 
quential relief and the court-fee calcu¬ 
lated on five times the Government 
revenue is sufficient. A decision of the 
Allahabad High Court was before that 
Bench and not disapproved. In that 
case Ganga Dei v. Sukhdeo Prasad (2), 
the plaintiff, was the wife of a man who 
had been adjudged a lunatic and she 
sued first for a declaration that a deed 
of gi f fc executed by her husband before 
he was declared to be a lunatic was in¬ 
valid and void and the donee had there¬ 
by acquired no right in the property ; 
and secondly, for possession of the land 
conveyed by the deed. It was held of 
this case that the suit was a suit for a 
declaration with consequential relief 
but it was distinguished from the case 
before the Judges of this Court which 
ivas a suit for possession of zamindari 
shares by setting aside the compromise 
and decree. The same question came 
before another Bench of this Court in 
the case of Deoraj v. Kunj Behari (3). 
In this case the principle was stated to 
be as follows :, 

If the principal relief claimed is one for 
possession and the plaintiff’s right to possession 
•s merely ancillary to it in that case it is 
enough to pay the court-fee on the relief for 
possession. On the other hand if the principal 
relief is for declaration and the plaintiff’s right 
to possession depends upon his being entitled to 
the declaration then the relief for possession 
must bo regarded as a consequential relief and 
,the court-fee would -bo payable according to 
the amount at which the relief is valued in 
'the plaint." 

Thus in order fco decide the question 
before us we have fco consider what is 
fcho principal relief claimed. We cannot; 
decide the matter simply by seeing fcho 
order in which fcho plaintiff has sbafced 
the relief sovghfc by him, but; we must; 
consi der the substance of those reliefs. 

(1) A.I.rT 1929 Oudh 419! 

(2) A.I.R. 1924 All. 612=47 All. 78. 

(31 A.I.R. 1930 Oudh 104. 

1930 0/47 


In fcho present; case ifc is clear fchafc whafc 
the plaintiff seeks is possession. The 
Judges who decided the case last cited 
(6 O. JF\ W. 1105) found fchafc in the case 
before fchem fcho plaintiff could not; be¬ 
come entitled fco a decree for possession 
unless he got; a declaration fchafc certain 
former decrees were nob binding upon 
him. The Judges were therefore of opi¬ 
nion fchafc his primary relief was the de¬ 
claration, and possession was only a 
consequential relief. If we apply their 
principle fco the present case w r e cannot; 
say fchafc it is clear fchafc the plaintiff 
“could nob ignore” the deed of gift; in 
fche same way, as in the case cifced it; 
was clear fchafc fche plaintiff could nob 
ignore fche decrees for foreclosure and 
sale. We can merely see fche plaint; and 
from fchafc deduce fche poinfcs in issue 
between fche parties and if, as fche plain¬ 
tiff says, fche deed of 'gift was executed 
by him in his minority and was there¬ 
fore ab inifcio void we cannot say that; 
ifc is necessary for him fco get; a declara¬ 
tion about fchafc deed of gift before he 
could become entitled fco a decree for 
possession. Looking as we must fco fcho 
frame of fche suit and judging as best; we 
can fche substance of fche reliefs claimed 
we can only conclude fchafc fche principal 
relief sought by fche plaintiff was posses¬ 
sion and fchafc fche relief by cancellation 
of fcho deed of gift was in a sense ancil¬ 
lary fco ifc. In our opinion therefore fche 
law stated in fche case of Avadhraj Singh 
v. Dharamraji Kucr (I) applies fco fcho 
suit; before us. The decision of fche 
Court; below is incorrect; and fche suit 
was correctly stamped. We therefore 
allow this appeal with costs, set aside 
fche order of fcho Court below and order 
fchafc fcho plaint; bo admitted on fche exis¬ 
ting sfcamp and fcho Court proceed ac¬ 
cording fco law. 

v.B./r.k. Appeal allowed. 


A. I. R. 1930 Oudh 369 

Srivastava, J. 

Faqir Bux —Appellant. 

v. 

Bileshar and others —Respondents. 

Second Appeal No 88 of 1930, De¬ 
cided on 25fch April 1930. 

Limitation Act, S. 12 (2) —"Requisite time," 
meaning of. 

Timo which need nofc have elapsed if the ap¬ 
pellant had taken roasonablo and proper stops 
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to obtain a copy cf the decree or order cannot 
be regarded as “requisite” time within the 
meaning of S. 12 (2). .4. I. R. 1928 P. C. 103 

and .4. I. R. 1922 P. C. 352, Rel. on.: 12 AIL 
79, Diss. from: A. I. R. 1925 Oudh *600, Ref . 

[P 370 C 2] 

Ali Muhammad — for Appellant. 

Judgment. —These are two appeals 
against a decision of tho Additional 
Subordinate Judge pronounced by tho 
judgment which has given rise to these 
appeals on 17th December 1929. In ac¬ 
cordance with O. 20, R. 7, Civil P. C., 
the decree prepared in the lower appel¬ 
late Court bears the same date on which 
tho judgment was pronounced. But it 
appears that as a matter of fact the 
decree was signed by the Additional 
Subordinate Judge on 2nd January 1930. 
Applications for copies of the judgment 
and decree were made by the appellants 
on 7th January 1930. The copies were 
ready on the 11th January and were 
delivered to the applicants on the 
13th January. Tho present appeals were 
hied on 5th April 1930. It has been re¬ 
ported by the office that the appeals are 
beyond time by 14 days. 

Tho contention urged on behalf of the 
appellants is that the period intervening 
between tho date of tho judgment and 
the date of the signing of the decree 
should bo regarded as “time requisite 
for obtaining a copy of the decree” with¬ 
in the meaning of S. 12, Cl. 2, Dim. Act 
(9 of 1908). It has been frankly con¬ 
ceded by tho learned counsel for the 
appellants that the practice which has 
hitherto prevailed in Oudh is against 
his contention. In Mohammad Melidi 
Ali Khan v. Lai Bahadur Sinah (l), 
Dalai, J. C. (now Sir Barjor Dalai) held 
that in computing tho period of limita¬ 
tion under S. 12 (2), Lim. Act, there was 
no such practice prevailing in Oudh or 
in the sister province of Allahabad as 
would exclude tho time between the 
date of the judgment and preparation of 
the decree. Tho learned Judge distin¬ 
guished tho decision of the Calcutta High 
Court in Beni Madliuh Milter v. Matun- 
(fini Dassi (2) on tho ground that the 
practico prevailing in the Calcutta 
High Court appeared to be different. 
Reliance was placed before me upon tho 
following observations of Sir John Edge, 
C. J., in Parhati v. Bhola (S) at p. 81: 

(1) A. I.'R. 1925 Oudh GOO. 

(2) [IS8G] 13 Cal. 104. 

(3) [1990J 12 All. 79 = (1990) A. W. N. 25. 


“In my opinion, applying S. 12, Lim. Act, to 
such a case, allowance should be made for the 
time between the date when .a judgment was 
pronounced and the date when the decree wa 9 
signed if the delay in signing tho decree de¬ 
layed the applicant in obtaining a copy of the 
decree, and not otherwise. In such a case as 
that it would clearly be, within the meaning 
of b. 12, time which was requisite for obtain¬ 
ing a copy of the decree because a copy of the 
decree could not be obtained until the decree 
was signed by the Ji^dge,” 

With all respect to the learned Judge, 
I feel very doubtful whether any time 
preceding the making of an application 
for a copy can be regarded as “time 
requisite for obtaining a copy of tho 
decree” even though the decree may not 
have been signed by the Judge. In Pra-\ 
matha Nath Boy v. Lee (4) it was heldl 
by their Lordship3 of the Judicial Com-' 
rnittoe that time which need not have 
elapsed if the appellant had taken 
reasonable and proper steps to obtain a 
copy of the decree or order could not 
be regarded as ‘requisite’ time within 
sub-S. 2, S. 12, Lim. Act. In J. M. 
Surty v. T. S. Chettyar (5), Lord Philli- 
more delivering the judgment of their 
Lordships of tho Judicial Committee ob¬ 
served as follows: 

‘‘Tho word ‘requisite’ is a strong word; it may 
be regarded as meaning something more than 
the word ‘required*. It means ‘properly re¬ 
quired’ and it throws upon the pleader or 
counsel for tho appellant the necessity of show¬ 
ing that no part of the delay beyond the pres¬ 
cribed period is due to his default.” 


In the present case, as pointed out 
befoio, no application for copies was 
made until 7th January 1930. There 
is nothing to suggest that the applicants 
were prevented from making their ap¬ 
plication earlier by reason of tho deciee 
not having been signed.. If they had 
made tho application earlier there is no 
doubt that the time subsequent to the 
date of.the application would have been 
treated as “time requisite for obtaining 
a copy” within the moaning of S. 
but in tho absence of any sucli applica¬ 
tion, it seems to me that wo would he 
straining too much the language of the 
section if we hold the period interven¬ 
ing between the pronouncing of tho 
judgment and signing of the decree as 
period requisite for obtaining a copy oi 
the decree. I can therefore see no 
reason to make a departure in this case 


(4) A. I. R. 1922 P. C. 
I. A. 307 (P. C.). 

(5) A. I. R. 1928 P. 0. 

I. A. 1G1=G Rang 


352=49 Cal. 999—43 

108=109 r. C. 1 = 55 
302 (P. C.). 
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from the practice which has prevailed 
eo long in this province and must over¬ 
rule the appellant’s contention. 

The learned counsel for the appellant 
also suggested that he might be allowed 
extension of time under S. 5, Lim. Act. 
It is enough to say that tho applicants 
actually obtained the copies on 13th 
January 1930. They did not file their 
appeals until about three months later 
on 5th April 1930. There is no explana¬ 
tion forthcoming why they waited so 
long before filing their appeals. I must 
therefore reject this contention also. 

The result therefore is that these ap¬ 
peals must be held to be barred by time. 
They are dismissed accordingly. 

V.B./r.K. Ap peals dismissed . 
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Mt. Dhanpati Kuer —Appellant. 

v. 

Kandhaiya Bakhsh Singh and others — 

Respondents. 

Second Appeal No. 27 of 1930, Deci¬ 
ded on 1st April 1930. 

(a) Interpretation of Statutes—Jurisdiction 
conferred on tribunal of limited autho¬ 
rity— Conditions and qualifications annexed 
to grant must be strictly construed. 

Wherj tho statute confers jurisdiction upon 
a tribunal of limited authority and statutory 
origin, tho conditions and qualifications an¬ 
nexed to the grant must be strictly complied 
with. [P 372 C 2] 

(b) U. P. Land Revenue Act (3 of 1901), 
S* 110—Objection brought after expiry of 
period— No action taken under S. 113 — 
Court can consider it if sufficient reason is 
shown for delay. 

Under S. 110, provided sufficient reason is 
shown for delay a Court of revenue is not pre¬ 
cluded from deiling with an objection brought 
before it merely by reason of such objection 
not having been filed within tho time limited 
y the Court for filing objections, the Court not 
laving up to that time taken anv action under 
^° f ,. tho said Act : 18 All. 210; A. /. R. 

! ,9 ? 9 an<1 A ' T - R ‘ 1920 Oudh 67, 

Fo ’n 1 224, noL A PP r - [p 373 C 1] 

lc) U. P. Land Revenue Act (3 of 1901), 

S. Ill lb) Period of three months is period 
prescribed by statute and by S. 29, Lim. 
Act, provisions of S. 4 apply to suit under it. 

If the partition Court decides to take action 
under Cl. (b), S. Ill, then according to tho 
provisions of that clause it must require tho 
party concerned to institute, within threo 
month*, a suis in tho civil Court for the deter¬ 
mination of such question. This period of 
three months is clearly a period of limitation 
prescribed by statute within the meaning of 
S. 2), Lim. Act. [P 371 C 1] 

H. K . Ghosh — for Appellant. 

Ghulam Imam for Pratap Singh — 
for Respondents. 


Judgment. This is a second appeal 
by Mt. Dhanpati Kuer defendant 1, 
against tho judgment and decree dated 
2Lsb October 1929 passed by the Subordi¬ 
nate Judge of Sulbanpur affirming tho 
decision, dated lGbh October 1928, pas¬ 
sed by the Munsif, Sultanpur. It 
arises out of a suit instituted by 
Kandhaiya Bakhsh, plaintiff for a 
declaration that he was the exclu¬ 
sive owner of tho plots in suit. The 
facts which led up to this litigation are 
that one Kali Din Tewari, defendant G, 
made an application for partition of 
mahal Raj bans Singh, village Deoara in 
the Sulbanpur District. A proclamation 
was issued under S. 110, U. P. Land 
Revenue Act (3 of 1901), calling upon the 
recorded cosharers in tho mahal, who 
had nob joined in the application, to file 
their objections, if any, against the 
partition on or before the 5th July 

1926. It is in evidence that this pro¬ 
clamation was served on the plaintiff 
personally on 9th June 1926 and that 
the plaintiff appeared on the date fixed 
bub did nob file any objection that day. 
However, on 6th January 1927, he made 
an application to the partition officer 
saying that he was the exclusive owner 
of the plots in suit under a sale deed 
dated Ilbh February 1916 executed by 
one Jagwant in his favour and had ob¬ 
tained an order for mutation on the 
basis thereof, but that he has now dis¬ 
covered that as a matter of fact his 
name is not recorded in respect of the 
entire area of tho plots in suit and that 
tho name of Me. Dhanpati Kuer, defen¬ 
dant 1, has been entered as against a 
portion of the said plots. He further 
alleged that he was in possession of tho 
entire land ever since the sale deed was 
execute!. He prayed that tho partition 
proceedings be stayed and ho may bo 
allowed time to get an order from a 
competent Court on the basis of tho 
salo deed in his favour and to have his 
name entered accordingly. Thereupon 
the partition officer, on loth February 

1927, granted Kandhaiya Bakhsh three 
months time within which he should 
“secure a decision.” The suit which 
has given rise to this appeal was in¬ 
stituted in pursuance of this order on 
16th May 1927. 

Tlio plaintiff based his fcitlo upon a 
salo deed executed by Jagwant in his 
favour in tho year 191G. As regards 
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tho title of Jagwant it was alleged that 
lie was tho owner of a one-fourth share 
in the plots in suit in his own right and 
that as regards the remaining three- 
fourth share he had acquired title to it 
under an agreement dated 4th Septem¬ 
ber 1897 executed in his favour by his 
three cousins Har Prasad, Har Nath 
and Har Dayal. It was further pleaded 
that the title of Jagwant in respect of 
the entire plots in suit had been recog¬ 
nized by Mt. Dhanpati Kuer, defendant 1, 
under a compromise dated the 29th 
March 192L arrived at in a suit insti¬ 
tuted against her by Jagwant. 

The suit was contested by Mt.Dhanpati 
Kuar on numerous grounds. The defen¬ 
ces material for the purpose of this ap¬ 
peal were that she denied the validity 
of the agreement dated 4th September 
1897 and claimed. title through her 
father-in-law Har Dayal who was 
alleged to have been the last survivor 
amongst the three brothers Har Prasad, 
Har Nath and Har Dayal. It was fur¬ 
ther pleaded that the suit was not cog¬ 
nizable by the civil Court and was barred 
by limitation, and S. 42, Specific Relief 
Act. The learned Munsif held the plain¬ 
tiff’s title through Jagwant established 
and rejected the defences raised on be¬ 
half of Mt. Dhanpati Kuar. As a result 
of his findings he decreed the plaintiff’s 
claim. The learned Subordinate Judge 
has agreed with the trial Court in its 
conclusions as regards all the points 
above referred to and has upheld the 
decision of the learned Munsif. 

The learned counsel for Mt. Dhanpati 
Kuar, defendant-appellant has challenged 
the correctness of the decision of the 
lower appellate Court as regards juris¬ 
diction, limitation, bar of S. 42, Specific 
Relief Act, and with regard to the plain¬ 
tiff’s title. The main contention urged 
on the question of jurisdiction is that 
tho objection raised by the plaintiff by 
his application, dated 6th January 1927 
(Ex. 15) was not made within time and 
therefore the civil Courts had no juris¬ 
diction to entertain the suit. It has been 
argued that the jurisdiction of tho civil 
Court to entertain the suit is based upon 
the provisions of S. 3, Land Revenue 
Act 111, and that the conditions laid 
down in that section must be strictly 
complied with as a condition precedent 
to the civil Court being invested with 
jurisdiction to entertain the suit. It is 


fuither pointed out that the section lays 
down ^ that the objections should be 
made on or before the day fixed” and 
as admittedly the objection in the pre.- 
sent case was made after the date fixed 
in the proclamation, therefore, the order 
passed by the revenue Court was mani¬ 
festly contrary to the provisions of that 
section and the civil Court could not 
assume jurisdiction in respect of the suit. 
Reliance has been placed upon a decision 
of a Bench of the late Court of the Judi¬ 
cial Commissioner of Oudh in Mukhtar 
Ahmad v. Barati Lai (l). In this case 
it was held that when the jurisdiction 
of civil Courts is invoked in such cases 
they must satisfy themselves that all 
the conditions and qualifications annexed 
to the grant of jurisdiction have been 
strictly complied with. It was further 
observed that 

“it must be made clear in the first place 
that the question of title which they are in¬ 
vited to decide has been raised by an objection 
filed in the revenue Court within tho time pro¬ 
vided by S. 110 of the Act.” 

At another place it was observed that 

“jurisdiction is conferred by the statute and 
not by the Court’s order and it is for the civil 
Courts to see that the conditions precedent 
which are laid down by the Act have been 
strictly fulfilled before they assume juris¬ 
diction.” 


Ultimately it was held that the order 
: the Assistant Collector directing the 
aintiff to file a civil suit within three 
onths was without jurisdiction for the 
>asons, amongst others, that it was 
ade long after the period limited by 
le proclamation had expired. This 
jcision no doubt supports the appel- 
,nt’8 contention. It is quite true that 
here the statute confers jurisdiction 
Don a tribunal of limited authority andt 
atutory origin, the conditions and 
lalifications annexed to the grant must 
j strictly complied with. But with all 
spect to the learned Judges who deci- 
>d the case I feel that they have taken 
much too rigid view of the provision 
quiring the objection to be filed on or 
ifore the date fixed in the proclama- 
on . S. 110 allows the partition Court 
titude to fix a date for filing objec- 
ons which should not be less than 
lirty days or more than sixty days 
om the date of the issue the re oh 

oard Circulars, Vol. 1. 21-H. 9. P- 

ribes as followsj___~ 

(1) [1914] 17 O. C. 224=25 I. 0. S1& 
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“No objection raising a question of title 
shall be entertained except for speoial reasons, 
to be recorded in writing, at any period sub¬ 
sequent to the date fixed in the proclamation 
for the lodging of objections.” 

The rule clearly authorizes the parti¬ 
tion Court to entertain such objections 
in special cases even subsequent to the 
date fixed in the proclamation. The 
attention of the learned Judges who 
decided the case of Mukhtar Ahmad v. 
Barati Lai (1) does not appear to have 
been drawn to this rule. In a case de¬ 
cided by another Bench of the same 
Court, namely, Sheo Ratan Singh v. 
Rohan Singh (2), it was held with refer¬ 
ence to this provision contained in S. 110, 
Land Revenue Act, that the Collector is 
at liberty after the expiration of the 
date fixed in the proclamation to en¬ 
tertain an objection and do justice bet¬ 
ween the parties if sufficient reason is 
shown for the delay. This decision was 
based upon a decision of the Allahabad 
High Court in Tulsi Prasad v. Matru 
Mul (3) in which it was held by Knox, J., 
that under S. 110, provided suflicient 
reason is shown for delay a Court of 
revenue was not precluded from dealing 
with an objection brought before it 
merely by reason of such objection not 
having been filed within the time limited 
by the Court for filing objections, the 
Court not having up to that time taken 
any action under S. 113 of the said Act. 
This view has also been adopted in this 
Court by my brother Raza, J., in Rudan 
Singh v. Kalka Singh (4) and by the 
late Misra, J., in Ram Sumran v. Sarjoo 
Pershad (5) In the present case it is 
admitted that no proceedings under 
S. 113, Land Revenue Act, had been 
taken until the making of the applica¬ 
tion dated 6th January 1927 by the 
plaintiff. It is also clear from the ap¬ 
plication, Ex. 15, and the order passed 
by the partition officer, Ex. 16, that the 
plaintiff had alleged special reasons for 
his not filing the objection earlier, and 
the learned Assistant Collector while ob¬ 
serving that the objection had been filod 
beyond the date fixed, held that as no 
proceedings had been started in the case 
ho was justified in entertaining it. I 
must therefore hold that it is not, in 
these circumstances, open to the civil 

~(2) [1 019] *; 2 O. C. 189=54 1 . O. 259. 

(3) [1890] 18 All. 210=( 1890) A. W. N. 30. 

U) A. I. R. 1920 Oudh 309. 

(5) A. I. R. 1929 Oudh 07 = 4 Luck 270. 


Court to question the correctness of the 
order passed under S. Ill, Land Revenue 
Act. It was-also argued that the applica¬ 
tion, Ex. 16, did not asK for permission 
to institute a suit in the civil Court for 
the determination of the question of 
title, but simply asked for a postpone¬ 
ment of the partition case to enable the 
plaintiff to get his name entered as 
owner and that the order passed by the 
Assistant Collector did not require the 
plaintiff to institute a suit in the civil 
Court within three months but granted 
him three months time within which he 
should secure a decision. I agree with 
the Courts below that though the ap¬ 
plication and the order are worded 
rather loosely, yet they must be regarded 
as substantially complying with the 
provisions of S. Ill, Land Revenue Act. 
Reading the application, Ex. 15, as a 
whole, I have no doubt that the prayer 
made by the applicant was intended to 
mean that he should be allowed time to 
have the question of title raised by him 
in the application determined by the 
civil Court, Similarly I am of opinion 
that the order of the Assistant Collector 
which is clearly one under S. Ill, Land 
Revenue Act, was intended to grant 
three months time in accordance with 
the provisions of Cl. (b) of that section. 

1 must therefore overrule this contention 
also. I therefore agree with the Courts 
below that the suit which has given 
rise to this appeal was instituted in 
pursuance of the order passed by the 
Revenue Court under S. Ill, Land Reve¬ 
nue Act, and that the civil Court had 
jurisdiction to entertain it. 

Next it was argued that the period of 
three months allowed by the Assistant 
Collector in his order, Ex. 16. expired 
on 15th May 1927 and therefore the 
present suit was instituted one day too 
late. The lower appellate Court has 
pointed out that 15th May 1927 was a 
Sunday and has held that under S. 4, 
Lim. Act, the present suit instituted on 
16th May 1927 was within time. The 
learned counsel for the appellant has 
argued that S. 4 has no application to 
the case on the ground that the period 
of three months in question is not a 
period of limitation proscribed by any 
law, but is a period fixed under an order 
of the partition officer. In ray opinion 
the contention is without substance. 

S. 29, Lim. Act, proscribes that: 
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for the purpose of determining any period 
: limitation prescribed for any suit, appeal or 
application, by any special or local law, the 
provisions contained in S. 4... .‘shall apply 
only in so far as and tc the extent to which 
they aie not expressly excluded by any such 
special or local law.” 

If the partition Court decides to take 
action under Cl. (b), S. Ill then ac¬ 
cording to the provisions of that clause 
it must require the party concerned to 
institute, within three months, a suit in 
the civil Court for the determination of 
|such question. This period of three 
months is clearly a period of limitation 
prescribed by statute within the mean¬ 
ing of S. 29, Lim. Act. I am not aware 
and have not been referred to any provi¬ 
sion ol the Land Revenue Act expressly 
excluding the application of S. 4 to such 
cases. I, therefore, hold that the suit 
was within limit ition. 

The next contention urged on behalf 
of the appellants was that the plain¬ 
tiff s suit was barred by the provisions 
of S. 42, Specific Relief Act. It was 
contended that the plaintiff was not in 
possession of the entire plots in suit and 
that the suit for a mere declaration was 
not therefore maintainable. This matter 
is concluded by the finding of fact of the 
two Courts below in support of the 
plaintiff’s possession. On behalf of the 
appellant reference is made to copies of 
village papers showing that the name 
of Mt. Dh anpati Kuar was recorded as 
against a portion of the plots in suit. 
The Courts below have rejected this evi¬ 
dence and believed the statement of the 
plaintiff in support of his exclusive pos¬ 
session. It is not open.to him in second 
appeal to question the correctness of 
this finding. I must therefore overrule 
this contention. 

Lastly it was contended that the 
plaintiff has failel to prove his title in 
respect of the plots in suit. It was 
argued in the first place that the Courts 
below were wrong in relying upon the 
copy of the deed of agreement dated 
4th September 1897, Ex. 2, when the 
plaintiff had failed to produce the ori¬ 
ginal deed. The Courts below have 
held that the plaintiff has sufficiently 
accounted for the non-production of the 
P l *i8jnal. This being so they were 
justified in making a presumption in 
favour of the genuineness of the origi- 

rijJZishorejv^Beni Pershad (6). 

(6) A. I. R. 1929 OuJh 183. 
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was also argued that the deed 
agreement, Ex. 2, was invalid as it was 
executed by Har Prasad, Har Nath and 
liar Dayal without sufficient considera¬ 
tion and had not been acted upon. It 
is conceded by the learned counsel for 
the appellant that he is unable to con¬ 
tend that the deed was altogether with¬ 
out consideration. This being sd the 
deed cannot be invalidated on the 
ground of the alleged inadequacy of the 
consideration. It is further clear from 
the proceedings which resulted in the 
compromise dated 29th March 1921 that 
the deed of agreement in question was 
sufficiently acted upon and a decree for 
possession was passed in favour of Jag- 
want in terms of the aforesaid deed. 
These were the only contentions urged 
impugning the plaintiff’s title. As I 
have shown above none of them is of 
any force. 

The result therefore is that the ap¬ 
peal fails and is dismisssd with costs. 
v.B./r.k. Appeal dismissed . 
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Srivastava, J. 

So'ian Lal —Plaintiff—Appellant. 

v. 

Shaikh Mohammad Husain and an¬ 
other — Defendants—Respondents. 

Second Appeal No. 318 of 1929, De¬ 
cided on 10th December 1929, 

(o) Landlord and Tenant—"Town”. 

More inclusiou in municipality is no test as 
to whether an area is or is not a town : A. i. 

R. 1929 Oudh 301, Foil . t p 375 0 2 I 

(b) Adverse Possession—Non-owner’s pos¬ 
session. .... . 

Possession by a parson who has no title is 

confined to the land actually occupied by him : 

12 O. C. 53 and 8 O. L. J. 49% FolL [P 3<G C1J 

(c) Possessory Title—Decree for possession 
can be given on the basis of possessory title 

but not against rightful owner. 

A plaintiff can bo giveu a decree for posses¬ 
sion on the b.isis of his possessory title oven in 
cises other than those under S. 9, Specific 
Rqiof Act, but such a decree caa be granted 
only against a persou who is not tho rightful 
owner. [P 376 C 2J 

AH Zahecr and Raj Bahadur f° l 

Appellant. 

Hyder Husain and B. K. Mathur 

for Respondents. . . 

Judgment.—This is tho Pontiffs 

appoal against tho docreo dato * 

August 1929 passed by the Subordinate 

Judge of Malihabad. Lucknow, rever¬ 
sing tho decision dated 12tb July - 
passed by the Munsif, North Lucknow. 
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Sr han Lal v. Shaikh Md. 

Ifc arises out; of a suit for possession of 
certain plots of land and for tnesne profits. 

The plaintiff’s case was that the land 
in suit originally belonged to one Hira 
Lal who sold it to Mohammad Ekram, 
defendant 5, by a sale-deed, dated 12th 
March 1918, that the latter sold it to 
Bhagwan Din, defendant 6, on 22nd 
September 1926, and that the latter in 
his turn sold it to the plaintiff by a sale 
deed dated 14th October 1927. The 
plaintiff averred that on 5th December 
1925 defendants 1 and 2 obtained a de¬ 
cree for arrears of rent under S. 127, 
Oudh Rent Act, against Kalka, defen¬ 
dant 3, who was alleged to be a tenant 
of the plaintiff. This was alleged to 
constitute plaintiff’s dispossession from 
the land in suit and was set up as the 
cause of action for the suit which has 
given rise to the present appeal. The 
suit was contested by defendants 1 and 
2 who denied the title of the plaintiff 

and of his prodecessors-in-title and 

claimed that tho property in suit be¬ 
longed to one Nawab Umrao Mahal, one 
of the wives of Nawab Wajib Ali Shah, 
and that it had been granted to her 
by the British Government as part of 
Farah Bagh in the year 1858. The con¬ 
testing defendants claimed title through 
the said Umrao Mahal. The plaintiff 
in his plaint did not specify the khasra 
numbers of tho land in suit but had 
described tho land with reference to its 
boundaries. The trial Court appointed 
a commissioner who wont to the place 
and made measurements and fixed tho 
khasra numbers of the land in suit. 
Those numbers have been detailed in 
the judgment of the learned Munsif, ac- 
coiding to the report of tho commissioner. 

i.-^ h ° t -l.? arned Munsif held tho plain- 
tiU s title established and decreed his 

claim. On appeal the learned Subordi¬ 
nate Judge has disagreed with tho find¬ 
ings of the trial Court and has come to 
tho conclusion that tho plaintiff has 
failed to prove his title. He has on the 
other hand found tho defendant’s title 
established. On these findings ho has 
dismissed tho plaintiff’s suit. The 
loarnod counsel for tho plaintiff.appel¬ 
lant has, in support of this appeal, as¬ 
sailed the finding of the lower appel¬ 
late Court in favour of tho defendant’s 
title and has contended that the plain- 
titf has established his title to two out 
of tho twenty-four numbers in dispute 
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through Puran, tho father of Hira Lal, 
and in respect of the remaining twenty- 
two numbers by adverse possession. Ho 
has in the course of his arguments con¬ 
ceded tliat if the iinding of the lower 
appellate Court regarding tho defen¬ 
dants titl$ is upheld, then it is not 
possible for him to substantiate his 
claim in respect of any of the lands in 
suit. The ground of attack set up as 
regards the finding in respect of the 
defendants’ title is that tho lands in 
suit are situate in Suppa which i 9 not a 
village but a part of the city of Luck¬ 
now and that on the authority of 
Barati v. Secy, of State (l) the persons 
whose names are recorded in the khasras 
as in possession of houses at the time of 
tho first Regular Settlement should be 
considered to bo the owners of the 
houses togethor with the lands on which 
they stand and that the title of Umrao 
Mahal must bo limited to the particular 
plots which were recorded in her name 
during the aforesaid settlement. In 
my opinion the contentions are without 
force. Reference has been made to the 
description of Suppa as a mohalla of 
the city of Lucknow in the settlement 
khasras Exs. 7 and 8, and in one of the 
sale-deeds executed by Umrao Mahal. 
It was held in Fasaliat Hussain v. 
Mohammad Zamin , A. I. R. 1929 Oudh 
301, that mere inclusion in municipality 
is no test as to whether an area is or 
is not a town. The learned Subordi¬ 
nate Judge on a consideration of tho 
entire evidence came to the conclusion 
that the plaintiff had failed to prove 
that Suppa was a part of the city. 
This is a finding of fact based upon evi¬ 
dence and is not vitiated by any error 
of law. It cannot therefore be ques¬ 
tioned in second appeal. 

Next the learned Subordinate Judge 
has found by a reference to Ex. A-4, the 
statement of Umrao Mahal’s mukhtar, 
dated 3rd Juno 1858, Ex. A-5, the rubkar 
dated 1st July 1858 and Ex. A-27, tho 
agreement executed by Umrao Mahal 
dated 7th July 1858, that the whole 
of Farah Bagh and Talab Suppa was 
released by the Government in favour 
of Nawab Umrao Mahal and an agree¬ 
ment was taken from her. I am 
sorry to note that tho finding 
of the learned Subordinate Judge as 

(1) A. I. R. 1021 Oudh G5=Gl I. C 7°1— 

O. C. 33. A ~—* 
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regards the whole of the area in suit be¬ 
ing included in the lands which were 
released in favour of Nawab Umrao 
Mahal is not as clear and definite as one 
should have wished it to be. But after 
a careful examination of the judgment 
and by a reference to the report of Babu 
Fateh Bahadur, Ex. D. W. 2/2, and the 
naqsha prepared by him, I am satisfied 
that the entire area in suit is included 
within the lands forming part of Farah 
Bagh, which had been granted to Nawab 
Umrao Mahal. I must therefore uphold 
the finding of the learned Subordinate 
Judge about the defendants’having suc¬ 
cessfully established the title of Nawab 
Lmrao Mahal in respect of the property 
in suit. This, an the admission of the 
learned counsel for the plaintiffs appel¬ 
lants, is sufficient to put him out of 
Court. 

But apart from the above finding the 
plaintiffs’ claim must also fail because, 
as found by the lower appellate Court, 
he has failed to establish the title of 
Hira Lal in respect of the plots in suit. 
The suit which has given rise to this 
appeal was a suit in ejectment and whe¬ 
ther the defendant had any title or not 
the plaintiff must establish his title be¬ 
fore he can be entitled to a decree for 
possession. The only title set up before 
me in respect of the .plots in suit. Ex¬ 
cept. Nos. Ill and 112 is a title based 
upon adverse possession. It is well 
settled that possession by a person who 
has no title is confined to the land actu¬ 
ally occupied by him. As held in Ma- 
heshivar Baksh Singh v. Pratap Bahadur 
Singh (2) and Durga v. Pam Padartli 
(3), constructive possession can only be 
presumed where there is a claim based 
upon titles. In this case the lowor ap¬ 
pellate Court has found that at best the 
plaintiff was in possession from 1908 to 
1915, but there was a gap in his posses¬ 
sion from 1915 when, during the heavy 
rains that took place in that year, the 
house fell down, until about the year 
1918 and that during this period the 
land remained vacant. This finding of 
the learned Subordinate Judge is sup¬ 
ported by the statement of plaintiff’s 
own witness, P. W. 5, who stated that 
Hira Lal did not have possession over 
the land in suit during these two years. 
On th e princi ple just stated there can 

(2) [1909] 12 O. O. 58=2 I. O. 63. 

(3) [1921] 8 O. Ii. J. 495=65 I. C. 749. 


be no presumption about Hira Lal hav¬ 
ing continued in possession over this 
vacant land.,and even if there were any 
room for presumption the matter is 
concluded by the finding of the lower 
appellate Court supported by the state- ■ 
ment of P. W. 5. The plaintiff’s claim, 
therefore, based on adverse possession 
must fail. 

Next as regards the two plots 111 and 
112 the position is this. These two num¬ 
bers are recorded in the khasra, Ex. 7, 
in the name of Puran, the father of 
Hira Lal. I was at first inclined to up¬ 
hold the title of the plaintiff in respect 
of these two plots inasmuch as his title 
was supported by the khasra entry, but 
on further consideration I think that in 
view of the finding of the lower appel¬ 
late Court which I have accented above, 
namely, that the defendants have estab¬ 
lished the title of Umrao Mahal in res¬ 
pect of the whole of the lands in suit, 
the possession of Puran and Hira 
Lal must be considered to be only as 
riyaya, as found by the learned Subordi¬ 
nate Judge. The name of Puran finds 
place in two columns of the khasra. Ex. 

7, one of the columns being headed 
"nam malik haruai kabza" and the other 
as “ nam sakin eh ka^htikar." The first 
entry does not necessarily prove title as 
owner and when it has been found that 
the title as owner rested in Umrao 
Mahal by virtue of the grant made in 
her favour some ten years before the 
preparation of this khasra, the proper 
construction to place uoon the entry is 
that Puran held it only as a riyaya. 

Lastly it was alleged that in any case 
the plaintiff should be given a decree on 
the basis of his possessory title. It is; 
no doubt true that a plaintiff can be 
given a decree for possession on the, 
basis of his possessory title even in casesi 
other than those under S. 9, Specific Re¬ 
lief Act, but such a decree can be gran¬ 
ted only against a person who is not the 
rightful owner. In this case it has been 1 
found that Umrao Mahal, through whom 
the defendants claim, was the owner of 
the land in suit. This being so the 
plaintiff cannot claim any decree on the 
basis of their alleged possessory title. 

The appeal therefore fails and is dis¬ 
missed with costs. . , 

S.N./R.K. Appeal dismissed. 
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Full Bench 

Wazir Hasan, C. J., Raza and Sri- 

VASTAVA, JJ. 

Shyam Behari —Applicant — Appel¬ 
lant. 


Mr. Mohandei (FB) 
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v. 


RQ3- 


Mt. Mohandei —Opposite Party - 
pondent. 

Second Appeal No. 348 of 1929, De¬ 
cided on 8th May 1930, from decree of 

Dist. Judge, Gouda, D/- 7th September 
1929. 

^ ^ Civil P. C., O. 34, R. 6 —Provisions of 
O. 34, R. 6, cannot be invoked unless it is 
established that mortgaged property had 
been sold as contemplated by O. 34. R. 
5 (2). 

The expression “any such sale” in O. 34, R. 
C, has reference to O. 34, R. 5 (2). An applica¬ 
tion for a personal decree under O. 31, R. 0, 
is not maintainable ualoss a sale in pursuance 
of O. 34, R. 5 (2) has as a matter of faot taken 
place : 42 All. 510 and A. I. R. 1924 Cal. 

209, Foil] A. I. R. 1018 P. C. 150, Expl. 

[P 378 C 1] 

K. P. Misra for L. S. Misra— for 
Appellant. 

II. D. Chandra —for Respondent. 

Report. The question referred to 
the Full Bench for decision is: 

Is the application of 23rd April 1928 
maintainable in the circumstances of 
this case ? 

Now the circumstances are as follows: 

The appellant obtained a decree for 
sale of immovable property on 25th 
September 1922 on tbe foot of a mort¬ 
gage of 4th March 1916. The decree 
>vas made final on 8th September 1923 
before the appellant could proceed to 
bring the mortgaged property to sale. 
The property was sold in the year 
1927 in pursuance of another decree for 
sale in favour of a mortgagee prior to 
the appellant. The appellant was a 
party to the decree of the prior mort¬ 
gagee. On 23rd April 1928 the appel¬ 
lant made the application, to which the 
question refers, for a personal decree 
against the mortgagor nnder O 34 R 
6, Civil P. C., for the amount of ’ the 
mortgage-money. I n tho first instance 
the application was rejected on the 
ground that it was barred by limitation 
but on appeal this order was set aside 
and now both the lower Courts have 
dismissed the application on tho ground 
that it was not maintainable because 
there had been no sale under tho appel¬ 
lant’s mortgage decree and consequently 

1930 0/18 


the requirements of R. 6, O. 34, of tho 
Code are not fulfilled. 

The question therefore which is 
covered by the reference and which we 
have to decide, is as to whether the 
view taken by the Courts below is cor¬ 
rect or not. We have heard arguments 
at great length in this case and have 
also taken time to consider our judg- 
ment. On behalf of the appellant tho 

following cases were cited: 

Jeuna Baku v. Parmesicar Narayan 
Malitha (l);Slieo Din v. Bhaicani Balchsh 
(2), Ram Raghubir v. Imami Bcgam (3); 
Brij Behari Lai v. Indarpal Singli (4); 
Syed Wasi AH v. Jang Bahadur Singh 
(5); and Adhar Chandra Naskar v. 
Sarnwamoyi Dasi (6). 

Bofoie proceeding to give our answer * 
to the question under reference we 
want to make it perfectly clear that we 
do nob wish to express our opinion on 
any question other than the question as 
to whether the application which pur¬ 
ports to have been made under O. 34, 
R. 6, Civil P. C., is or is not maintain¬ 
able having regard to the sole fact that 
no sale of the mortgaged property in 
pursuance of the decree passed in 
favour of the appellant on 8th Septem¬ 
ber 1923 had taken place. The reason 
for making this observation is that it 
was aigued on behalf of tho appellant 
that the relief for a personal decree 
could be granted ‘to the appellant in¬ 
dependently of the provisions of R. G, 
O. 34, Civil P. C., and in support of tho 
argument reliance was placed on a 
recent decision of a Bench of the High 
Court at Allahabad in tho case of Bi. 
sheshar Nath v. Cliandu Lai (7). 

The decision of their Lordships of 
the Judicial Committee in the case of 
Jeuna Baku v. Parmesicar Narayan (1) 
does nob in our opinion support the 
view that a personal decree in pursu¬ 
ance of the provisions of R. 6, O. 34 oi 
tho Code can be made even where no 
sale under the final decree has as aj 
matter of fact taken place. All that 
was decided in that case was that a 

(1) A. I. R. 1018 P. C. 159=40 I. C 
I. A. 294=47 Oil. 370 (P.C ) * 

(2) [1911] 14 O. C. G2=9 I C *752 

14 °j C. 217=0 i. C. 403. 


020=26 
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decree of the nature contemplated by 
R. 6 could ha made in anticipation of 
sale diracted to take place by the 
terms of the preliminary decree ; and 
as a matter of fact, before action was 
taken under S. 90, T. P. Act, then in 
force, a sale had taken place. As re¬ 
gards the other cases cited by the 
learned counsel for the appellant it 
must be admitted that they support 
the argument that a decree under R. G, 
O. 34 could be made where the mort¬ 
gaged property is not available for sale 
for some reason or another and thus 
no sale as a matter of fact takes place. 
This view is supported in the judgments 
of those cases on some equitable princi¬ 
ple. and analogy is taken generally from 
the principle that a mortgagee has a 
right to abandon his security in part 
or in whole and proceed to realize the 
debt either from the person or from 
other properties of his debtor. We 
think, however, that in a case of the 
nature which we have before us we 
have only to interpret the provisions of 
R. G, O. 34, Civil P. C., and to give ef¬ 
fect to those provisions. That the ap¬ 
pellant may have a right in law or in 
equity to the relief of a personal de¬ 
cree outside the provisions of that rule 
is a question which, as we have already 
said, we are not called upon to decide. 
With great respect to the learned 
Judges who decide the case3 mentioned 
above it seems to U3 that they felt 
themselves free to disregard tbo re¬ 
quirements of R. G as stated therein 
and not to interpret it. We are of opi¬ 
nion that we are notgfree to do so. 

As a pure question of interpretation 
there can be no doubt that an applica¬ 
tion for a personal decree under O. 34, 
|R. G, Civil P. C., is not maintainable 
unless a sale in pursuance of the preced¬ 
ing rule has as a matter of fact taken 
'place. This is the view which has 
recently boon taken by a Bench of the 
iHigh Court at Allahabad in Darhari 
Lai v. Mula Singh (8). In the case of 
Chand Mall v. Ban Bchari Bisc (9), 
Mookerjeo and Rankin, JJ. (now Sir 
George Rankin, C. J.), after quoting R. 

G, O. 34, Civil P. C., said: 

“It is plain that tho expression ‘any Ruoh 
sale* has reference to R. 5, sub-R, (2), which 
ordains that if payment ia not made aa diroo- 

(8) [1020] 42 AIL 519=56 I. O. ISO. 

* (9) A. I % R. 1024 Cal. 209=74 I. O. 1021=50 
Cal. 718. 


ted by the preliminary decroo, the Court shall 
ou application made in that behalf by tho 
plaintiff, pass a docroo that the mortgaged 
property, or a sufficient part thereof, bo sold, 
aud that the proceeds of the silo be dealt with 
as is mentioned in R. 4. Consequently, be¬ 
fore the plaintiff can invoke the aid of tho 
provisions of R. 6, he mu6t establish that the 
mortgaged prooerties have been sold as con¬ 
templated by sub-R. (2), R. 5.” 

We think that the quotation given 
above well expresses, if we may res¬ 
pectfully say so, the view which we 
take on the question of the interpreta¬ 
tion of R. 6. We are not concerned 
with the actual decision in that case 
nor with the actual decision which may 
be given in the present case by the 
Courts below or by the Bench from 
which this reference has come on any 
ground other than the iaterprataoim of 
R. G, O. 34, Civil P. C. Accordingly 
we answer the question in the negative. 

R.M./ll.K. Order accordingly/. 


* * A. I. R. 1930 Oudh 378 

Full Bench 

Wazir Hasan, C. J., and 
Srivastava , Raza, Pqllan and 

Nanavuttv, JJ. 

Ram Nath and another —Plaintiffs 
Appellants. 

v. 

Nageshur Singh and another —Defen¬ 
dants — Respondents. 

First Appeal No. 92 of 1929, Decided 
DQ 8th May 1930, from decree of Addl. 
3ub*Judge, Gonda, D/- 8th August 1929. 

* * Civil P. C., O. 34, R. 6—Per Pull 
3 nch) Plaintiff praying in plaint recovery 
personally in case *ale proceed* are incuf fi 
:ient to meet amount due to him —Pre- 
itninary decree paued in accordance with 
he prayer—If defendant doe* not appeal 
igainst preliminary decree, he cannot resist 
iubsequent application under O. 34. R. 6 
Sri var.'.av a, J dissenting), 

Por Full Bench — Whoro tho plaint contains 
i prayer that if tho money duo to tho plain* 
iff could not bo obi lined ’from tbo silo pro- 
eods of tho mortgaged prop;rty, the bilanco 
houll hi recoverable from tho defendant par- 
onally and a preliminary decree is passed for 
lalo in form *4, App. 9, Civil P. C., onaoting 
hit if tho sale proceeds aro insufficient tna 
daintiffs are at liberty to apply for ft par* 
onal decree for tho amount of tho 
his amounts to an adjudication ® .. 

ho parties that tbo plaintiff decree-holder 

ins an actual right to such a| P Jts ?"£{ 
locrco aud as tho existence _of tb»* 
s detriment al to the dofoodant ju'lgiuon^ 

53 - it 

:Z‘ O. 3 t b3 on UO t n ho ground that the 
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plaintiff docroo-holder is not entitled to a per¬ 
sonal deoreo .against him: A.I.R. 1930 Oudh 
10; 124 I.C. 669, Affirmed. ( Srivastava , 
dissenting). 

Per Srivastava, J. —The Court in grant¬ 
ing the plamti-’s prayer to reserve to him¬ 
self the liberty of making an application 
undor O. 34, R. 6, does not judicially deter¬ 
mine or adjudicate upon any question in con¬ 
troversy between the parties. It does not, in 
granting such a request, apply its mind to any 
of the legal rights of the parties, but merely as 
a matter of form passes an order which in its 
nature might well lie regarded as more ad¬ 
ministrative than judicUJ. The fact of a 
plaintiff having been given liberty to apply for 
• a personal decree does not constitute an ad¬ 
judication in his favour of his right to got a 
personal decree, and a defendant by reason of 
it is not precluied from disputing the plain¬ 
tiff’s right to a personal decree when an appli¬ 
cation is mido for tho purpose. [P 384 G *2] 

Per Wazir Hasan, C. J .—A docroo that if the 
not proceeds of tho sale aro insufficient the 
plaintiff shall bo at liborty to apply for a per¬ 
sonal docroo for tho amount of the balanco can 
certainly bo passed by the Court in anticipa¬ 
tion of tho sale and in anticipation of tho 
prooeods of the sale being found insufficient. 
Whore a docroo reserves to a party liberty to 
do a certain act in future on tho doing of 
which tho fruition of the right decreed do- 
ponds his opponont*is debarred from question¬ 
ing tho right when tho act contemplated by 
the decree is being done. Onco the right or 
tho liborty to do a certain ajt is established 
and declared by a decreo of Court in favour of 
a party bis adversary cannot be permitted to 
thwart aod stultify that right by raising ob¬ 
jections which ho might and ought to have 
raised or which if raised have been negatived 
by tho Court during tho progress of tho litiga¬ 
tion in which tho decreo was made: 26 I.C. 
294, Foil. [P 3S0 O 2; P 38L C 2] 

Per Pull an , J. —Where tho plaint do’s not 
contain a prayer for a personal decree, but tho 
Court prepares the decreo in the ordinary form, 
giving tho plaintiff liborty to apply in case tho 
Bile proceeds of the mortgaged property aro 
found insufficient, tho defendant would not be 
debarred from challenging tho plaintiff’s right 
to obtain a personal decreo undor R. G, O. 34, 
moroly because these words appear in tho pre¬ 
liminary decree. 

It makos no difference whethor tho plaintiff 
askod ‘ that liborty should be reserved to him 
to apply*’ or that “tho balanco should be re¬ 
coverable personally.’* Tho meaning in oach 
case is tho same. Tho plaintiff was taking the 
earliest opportunity of expressing his intention 
of applying undor R. G, O. 34, if ho was unable 
to svtisfy hi9 decree by thestloof tho mort¬ 
gaged property, and if tho defendant had any 
obj .ction which ho could raise at that timo to 
tho passing of a personal docroo in tho event 
of tho sale proceeds of tho property boing found 
insufficient ho shouli and oculd havo dono so 
thou. It is immaterial whether ho raised his 
objection or failed to do so; for ouco tho plain¬ 
tiff had put tho matter in issue tho docroo of 
tho Court granting tho plaintiff s prayer 
amounts to an adjudication of the right claimed 
by tho plaintiff. 


Al-ilRaza for H. Husein —for Appel¬ 
lants. 

Radha Krishna — for Respondents. 

Wa zir Hasan, C» J. —This is a re¬ 
ference by a Division Bench to a Full 
Bench with tho object of obtaining an 
answer to tho following question: 

“Is the view laid down in Lai a v. Amir Haider 
Khan (1) and Suraj Bakhsh v. Munno Bibi (2) 
correct?” 

Nothing in particular need be said 
with reference to the second of tho two 
decisions mentioned in tho question be¬ 
cause it follows the decision in the first 
case, and if I hold that the first case 
was rightly decided I must further hold 
that tne second case was also so decided. 

What was decided in the first case 
can well bo stated by quoting the head- 
note of the report of the decision as 
given in 6 O. TV. N., 969. The head- 
note is as follows: 

“Order 34, R. G, Civil P. C., reproduces tbo 
effective portion of the old S. 90, T. P. Act, and 
tho words used in Do?reo Form No. 4 are in¬ 
tended to give effect to O. 34, R. G. Tho preli¬ 
minary decreo contemplated by that order 
moans that if tho sale proceeds are insufficient 
tho plaintiffs then can take out a personal 
decreo against the defendants for the balance, 
which provis ; on gives tho plaintiffs an actual 
right, the existence of which is detrimental to 
the defendant. Tho defendant is thus aggrieved 
by that portion of the preliminary decree 
and if he takes exception to that portion of the 
decioe, ho has to appeal against tho preliminary 
decreo within the period of limitation, and if 
ho dees not do so, ho is subsequently precluded 
undor tho provisions of S. 97, Civil P. C., from 
disputing the correctness of the preliminary 
decreo upon that point.” 

After taking time for consideiing my 
judgment I havo come to the conclusion 
that that case was rightly decided. In 
support of the view taken by tho learned 
Judges who decided it they have given 
ample reasons and I think that they are 
unanswerable. In that case tho plaintiff 
had brought a suit to enforce a charge 
on immovable property in tho hands of 
the defendant. The relief of sale of the 
property for the purpo90 of satisfying 
tho charge was prayod for. In tho plaint 
a further prayer was made that if tho 
amount duo to the plaintiff could not be 
obtained from the sale proceeds of tho 
property the balanco should he recover¬ 
able personally from tho defendant. 
Tho Court passed a decreo granting tho 

plaintiff certain reliefs and also the 
relief^_ 

(1) A.I.R. 1939 Oudh 10=123 I.C. 215 

(2) [1930J 124 I.C. CG9. 
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i,hat H th° uet proceeds of the sale were in- 
uUidenc to pay such amount andsuohsubse- 
quent mterest and costs in full the plaintiff 

at liberty to apply for a personal decree 
ior the amount of the balance.” 

... being the character of the plaint 

hied by the plaintiff and this being the 
character of the decree passed by the 
Court, it will be seen that the former 
''as subsequently in accordance with 
the form laid down in Form No. 45 of 
Appendix A and the latter with Form 
£?• * ° f Appendix D, Civil P.C. Para. 6 
^ .17 Form No. 45 is as foliowsr 

In case> the proceeds of tho sale are found 
to ^ insufficient to pay the amount due to the 

l w-S then that liberty bo reserved to the 
plaintiff to apply for a decree for the balance.” 

Form No. 4 is described as a "preli¬ 
minary decree for sale:” O. 34, R. 4. 

aia. 3 of the form of the decree is al¬ 
most literally the same as para. G (2) 
ot Form No. 45 of the plaint. 

1 *iom what has been stated above 
three facts indisputably emerge: 

(l) That a sprayer for tho relief of a 
personal decree to cover the deficiency 
in the sale proceeds was made ; ( 2 ) that 
the said prayer was granted by the 
Court; and (3) that the decision of the 


(pts; (Wazir Hasan, C. J.) 1930 

and in anticipation of tbe proceeds of 
the sale being found insufficient. This 
was decided by their Lordships of tbe 
Judicial Committee in the case of Jenna 
fifiuv. Parmeshtvar Narayan Mahtha 
\ /• his decision is relied upon in sup- 
port of the view which the learned 
Judges took in the case of Lala v. Amir 
Haider Khan (l). As observed by their 
Lordships of the Judicial Committee in 
the case of Ahmed Musaji Saleji v. 
Mashim Ebrahim Saleji [ 4): 

‘‘The Code makes no provision for something 
wh'eh 'e neither a decree nor an order, nor for 
anything which is both, neither doo 9 it provide 
that one adjudication by the Court can bo re¬ 
solved into divers elements, some of which are 
decrees and some orders.” 

The argument of the learned advocate 
for the respondents really comes to this 
that this part of the preliminary decree 
amounts to an advice, and I may add 
gratuitous on the part of the Court to 
the plaintiff to apply and to obtain a 
personal decree under O. 34, R. 6 , Civil 
P. C., and to strengthen this argu¬ 
ment stress is laid on the words "shall 
be at liberty to apply.” To my mind 
these words have not the effect of 


Court was incorporated in the preli¬ 
minary decree prepared in pursuance of 
the decision. 

The acceptance of tho prayer now 
under consideration by the Court is as 
much a part of the decree as the ac¬ 
ceptance of the other prayer relating to 
the defendant's obligation to pay to the 
plaintiff the amount of money declared 
due to the plaintiff on or before a spe¬ 
cified day and that if such payment is 
not made on or before tho said day the 
mortgaged property or a sufficient part 
thereof shall ho sold and that the 
balance, if any, be paid to the defendant. 
This decree was a preliminary decree as 
stated before and not having been ap¬ 
pealed from became final by virtue of 
the provisions of S. 97, Civil P. C. I 
am unable to see how that portion of 
the decree which says that if the net 
proceeds of the sale are insufficient tho 
plaintiff shall he at liberty to apply for 
a personal decree for tho amount of the 
balance is in its legal characteristics 
anything other than a decree of tho 
Court or of loss decretal effect than 
other portions of the decree. 

A decree of the nature which I have 
described above can certainly he passed 
|by the Court in anticipation of the sale 


converting tho decree of the Court into 
an advice of the Court. They are 
merely indicative of the plaintiff’s 
choice to apply or not for a personal 
decree. But the right to such a decree, 
if applied for, is to my mind clearly 
decreed. Any other construction leads 
to the result that the prayer for such a 
relief made in the plaint was a super¬ 
fluity to which was added the further 
superfluity by the act of the Court of 
accepting the prayer and incorporating 
it in its decree because an application 
for a personal decree could certainly 
be made and such a decree if not barred 
by any rule of law be made by the 
Court even in the absence of such a 
prayer and of such a preliminary 
decree. 

It was argued that the words "if the 
balanco is legally recoverable” in R. 6 , 
O. 34, Civil P. C., leave open tho door 
for inquiry by the Court as to tho 
merits of the application made under 
that rule and therefore that inquiry 
must be made. To my mind the argu¬ 
ment is wholly' unsound. The inquiry 
into the merits of the application and 
(8) A. I. ft. 1918 PTC. 159=49 I. 6. 620=40 
I. A. 294=47 Cal. 370 (P.C,). 

(4) A. I. R. 1915 P. C. 110 = 28 I. C. 710= 42 

I. A. 91 = 42 Cal. 914 (P.C.). 
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of the plaintiff s right to obtain tho 
decree for which the application is made 
will certainly be made in all cases 
wheie there is no bar arising out of a 
preliminary decree previously passed 
between the same parties by a Court 
of competent jurisdiction. But if such 
a bar does not exist as it existed in 
the decision under consideration, the 
door to enquiry is closed. Further the 
words legally recoverable” will bo 
amply satisfied by showing that the 
pi eliminary decree has already declared 
tho plaintiff s right for a personal decree 
under O. 34, R. 6, Civil P. C. 

. A preliminary decree for sale is both 
in form and substance incomplete and 
depends for its complete effectiveness 
on being supplemented by a final 
deciee, the making of which again 
depends .on the happening cf the con¬ 
tingency provided for in the prelimi¬ 
nary decree, that is, tho default in 
payment of the sum decreed on the 
date specified in the decree. This 
however does not in the least derogate 

from the right of the plaintiff declared 
by the preliminary decree to obtain a 
inal decree and to bring about tho sale 
of the mortgaged property in pursuance 
of the latter. It seems to me that a 
preliminary decree in all cases in which 
he Co iC contemplates the passing of 
such a decree is incomplete in its 
natuie and requires for the purposes of 
its effectiveness and execution a further 
decree which.may be regarded as a sup¬ 
plementary decree. The fact that the 
nee( foi a supplementary decree exists 
and that it is necessary to obtain it for 

8 puipo38s just mentioned does not 
in my opinion ontitlo tho defendant to 
question the plaintiffs right to the relief 
oi a supplementary decree which right 
has been secured to him 6nally by the 
preliminary docreo. My opinion thore- 
foro is.that when a relief of this nature 
is prayed for by a plaintiff and that 
piayer is granted and incorporated by 
tho Court in its preliminary docroo and 
such a decree becomes final, all this 
has tho effect of establishing the plain¬ 
tiff’s right to obtain a further or a sup¬ 
plementary decree, if he -so chooses and 
if the contingencies contemplated by 
the preliminary docreo have occurred 
under O. 34, R. G, Civil P. C. 

in my opinion, in all cases where such 
ft preliminary decree exists as it existed 


in the case decided by the Bench the pro- 
visions of R. G, O. 31, Civil P. C., must be 
construed as provisions for enabling the 
making of a supplementary decree. It 
is so in the very nature of things be- 
cause the rule comes into operation in 
such cases only on the happening of 
certain events, the happening of which 
was .anticipated in the preliminary 
deciee. There may also be cases where 
the Court may pass a decree complete 
in itself oven in the first instance, 
which would obviate the necessity of 
obtaining a supplementary decree under 
R. o, O. 34 of the Code. To this -class 
of cases belongs the case decided by 
their Lordships of the Judicial Com- 
m 11 too in Jenna Baku v. Parmeshwar 
Natayan Mahla (3) already referred to. 

That the passing of a supplementary 
decree in. view of tha exigencies of a 
case is within the competence of a 
Court is well established by the decision 
of their Lordships of tho Judicial Com¬ 
mittee in the case of Ashfaq Husain v. 
Gaun Sahai (5). Indeed it seems to 
me that with a view to do complete 
justice and with a view to obviate the 
contingency of a preliminary decree be¬ 
coming abortive and futile, the Court may 
well pass successive decroos so as to 
give full etl'oct to the rights determined 
by the preliminary decree. At least 
one thing is clear that there is nothin" 

in the Code of Civil Procedure to debar 
ft Court from so acting. 

One word more and 1 have done. It 
appears to me that it is wholly cor-’ 
rect to say that where a decree reserves 
to a party liberty to do a certain act in 
future, on the doing of which the frui¬ 
tion of the right decreed depends, his 
opponent is debarred from questioning 
the right when tho act contemplated by 
the decree is being done. Once the 
right or the liberty to do a certain act 
is established and declared by a decree 
of Court in favour of a party his adver- 
sary cannot bo permitted to thwart and 
stultify that right by raising objections 
Which ho might and ought to have rais-' 

Iv VJ ■ f 5 a, 1 90d >™ negatived 

IiL i fc f ? ?■ ■ c unng fche Progress of 

tho litigation in which tho docroe was 

made. I cite for instance the recent 

lecision of the House of Lords in 


(5) [1011] 33 All. 201=3 I. c7^- 

I a 


33 I. A 



382 Oudh 


Ram Nath v. Nageshur Singh (FB) (Srivasfcava, J.) 1930 


Manchester Corporation v. Farnworth 
(6). In thab case the plaintiff Farn- 
worth was given a decree for damages 
and for an injunction arising out of 
nuisance caused by the defendant Man¬ 
chester Corporation. Their Lordships 
declared that immediately aftor the in¬ 
junction there should be inserted the 
following clause : 

“With liberty reserved to the defendants to 
apply to a Judge of the King’9 Bench Division 
to dissolve the said injunction: (a) on thoir 
establishing, if it le not admitted by the plain¬ 
tiff, that they exhausted all reasonable modes 
of preventing mischief to the plaintiff, and (b) 

I f 

Can it bo contended that the defendants 

wero not decreed the right to obtain 
1 • . ° 

the dissolution of the injunction by ap¬ 
plying to the Judge and on proof of the 
fact that they have exhausted all rea¬ 
sonable -modes of preventing mischief 
to the plaintiff ? I think not. Simi¬ 
larly it could nob be successfully con¬ 
tended in the case of Lala v. Amir 
Haider Khan (l) decided by the Bench 
that the plaintiff was not entitled to a 
persons 1 decree on an application being 
made for that decree and on proof of 
the fact that the not proceeds of the sale 
wore insufficient to pay the decretal 
amount. 

My answer therefore to the question 

is in the affirmative. 

Raza, J. —The question referred to 

the Full Bench for decision is as fol¬ 
lows : . T _ . * 

"19 fcho view laid down in Kala v. Amir Jlai- 
der Khan (11 and Suraj Bakhsh v. Munno Bihi 
(2) correct ?’* 

The Hon’ble Chief Judge (Sir Louis 
Stuart) and 1 wero parties to both the 
decisions. It was held in Lala's case 
that O. 34, R. 6, Civil P. C., reproduces 
the effective portion of old S. 90, T. P. 
Act and the words used in Decree Form 
No. 4 are intenied to give offect to 
O. 34, R. 6. The preliminary decree 
contemplated by that order moans that 
if the sale proceeds are insufficient the 
plaintiffs then can take out a personal 
decree against the defendants for the 
balauco, which provision gives the 
plaintiffs an actual right, the existence 
of which is detrimental to the defen¬ 
dant. The dofondanb is thus aggrieved 
by thab portion of the preliminary de¬ 
cree, and if ho takes exception to that 
portion of the decree he has to appeal 
against the preliminary decree within 

(G) [i93uj a. oTrrT 


the period of limitation, and if he does 
not do so he is subsequently precluded 
under the provisions of S. 97, Civil 
P. C., from disputing the correctness of 
the preliminary decree upon that point. 
We had relied on the case of Jeuna 
Baku v. Parmeshar Narain Matha (3) 
in deciding the case before us. Lala's 
case was followed in the case of Suraj 
Bakhsh v. Munno Bihi (2) I have again 
considered very carefully the decision 
in Lala's case (l). 1 still adhere to the 

opinion expressed in that decision. I 
have nothing to add to the reasons 
given in the judgment in Lala's case (l) 
for the decision in question. I have te 
say nothing about the facts of this parti¬ 
cular case which has been referred to 
the Full Bench for decision. Order 34, 
R. 6 and Form No. 4, Appendix D 
Act 5. 1908 has since been amended. 

I need not and should not say how the 
recent amendments would have affected^ 
our decision in Lala s case mentioned 
above. I am still of opinion that the 
view laid down in Lala's case i9 correct. 

I answer the question in the affirmative* 

Srivastava, J. — The question which 
has been referred to the Full Bench 
for decision is whether the view laid 
down in Lala v. Amir Haider Khan ( 1) 
and Suraj Bakhsh v. Munnoo Bihi (2) is 
correct. An examination of these two 
case 3 shows that the following throe pro¬ 
positions have been laid down therein : 

(L) That a preliminary decree for sale- 
passed exactly in the form of decree 
laid down in No. 4, Appendix D of Act 


of 1908 declaring that : . 

“if tho net proceeds of the sale nro insufh* 
,nt to pay suoh amouut and such subsequent 
terest and costs in full the plaintifT shall be 
liberty to apply for a personal decree (or the 
lounfc of tho balance,” 

nstitutes an adjudication which mubt 
) regarded as awarding the plaintiff a 
irsonai decree in tho ovent of the pro- 
eds of tho sale boing insufficient but 
erely leaving it open to him to apply 
r a personal decree in such ovent. 

(2) That if a party aggrieved by a 
olitninary docree does not appeal from 
ho is under S. 97 precluded from do¬ 
tting its correctness afterwards. 

(3) That if a Court passes a composite 
icroe combining a decree for sale and 
irsonal decree, the decree is valid a 

10 personal decree though made at ^ 
me of the decreo for sale, operates 
[ture date wlion the sale takes I 


f 
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fails to satisfy the mortgage debt : 
vide Jenna Baku y. Parmcshwar 
Narayan Mahta(i). 

i have no hesitation in accepting the 
corrrectness of the last two propositions. 
It is only the first proposition, which 
necessitated this reference to the Full 
Bench and which requires careful con¬ 
sideration. It seems clear from the order 
of reference that this question has to he 
decided as a dry question of construction 
of a decree prepared in the form laid 
down in No. 4 of Appendix D quite irres¬ 
pective of the facts of the case which 
have given rise to this reference or the 
iacts of the case reported in Lala v. 
Amir Haider Khan (l) and Suraj Bakhsh 
v. Munno Bibi (2). To put the matter 
in a nutshell the crucial question is as 
regards the meaning of the words, 
namely : 

the plaintiff shall be at liberty to apply for 

a personal docroe for tho amount of the 
balance.*’ 

These are simple words and should be 
construed in their ordinary sense. The 
effect of the decisions of the Division 
Bench under consideration is to treat 
these words as tantamount to saying that 

the plaintiff shall be entitled to apply for a 
porsonal decree for tho amount of the balance.” 

On tho plain meaning of the words 
used 1 am unable to regard the words 
shall he at liberty/’ etc., as equivalent 
to a present determination of tho right 
in favour of the party to whom the 
liberty has been so reserved. Tho matter 
seems hardly to need an elaborate dis¬ 
cussion. If I resort to an argumont by 
analogy I might refer to O. 23, R. 1, 
Civil P. C., which authorizes a Court to 

grant tho plaintiff permission to withdraw 
./P JV ,c b Bu >t» or abandon such part of a’claim 
with hborty to institute a fresh suit in respect 

of tho subject-matter of such suit or part of a 
claim.” r 

It seems obvious that an order grant¬ 
ing tho plaintiff permission to withdraw 
a suit with liberty to institute a fresh 
suit cannot be regarded as any determi¬ 
nation in tho plaintiff’s favour in respect 
of tho right which forms the subject- 
matter of the suit. It should bo equally 
obvious in case of a decree granting the 

plaintiff liberty to apply for a porsonal 
decree. 

Tho learned counsel for the plaintiffs- 
appellants laid groat emphasis upon tho 
fact that if this provision in tho docroo 
was not intonded as an adjudication of 
right in tho plaintiff’s favour, then tho 


inevitable conclusion must be that these 
words are quite useless. Ho stressed the 
fact that the legislature could not bo 
supposed to have incorporated in tho 
form of the decree a useloss provision. 
In my opinion this provision in the 
form of the decree should be read with 
the prescribed form of the plaint in such 
suits, namely form No. 45 of Appendix A, 
Civil P. C. The last clause of the para¬ 
graph or relief is as fellows : 

(Where O. 34, H. G applies). 2. In case the 
proceeds of tho sale are found to bo insufficient 
to Pay the amount duo to tho plaintiff then 
that hborty bo rosorved to tho plaintiff to ap¬ 
ply for a decree for tho balanoo.” 


It is important to note that in the 
whole of O. 34 which deal with suits 
relating to mortgages there is no sub¬ 
stantive provision requiring determina¬ 
tion of tho right of the plaintiff to get 
a personal decree at tho time of the 
institution of the suit for sale. O. .34, 
R. 4, which deals with a preliminary 
decree in a suit for sale, also contains 
nothing which could show that a per¬ 
sonal decioe was intended to be passed 
simultaneously with the decree for sale. 

On the contrary the use of the words : 

if fcho balance is legally recoverable from the 

defendant otherwise than out of tho property 
sold.” r r j 


in O. 34, R. 6, Civil P. C., seem defi¬ 
nitely to imply that this question has 
to be determined when tho stage for the 
application of R. G is reached, namely, 
where the net proceeds of any such sale 
are found to bo insufficient to pay the 
amount due to the plaintiff. This' view 
is further strengthened by the form pres¬ 
cribed for a decree under O. 34, R. 6, 
which is Form No. 11 of Appendix D 
Civil P. C. It says: 

"And whereat it appears to this Court that 
the defendant it personally liable for the said 
balance it is hereby decreed as fol'ows 


These words also point to the conclu¬ 
sion that tho personal liability has to ho 
determined in tho course of proceedings 
under O. 34, R. 6. If the clause under 
consideration in the form of tho preli¬ 
minary docieo for sale constituted an 
adjudication of tho right to tho personal 
decree, then the words just quoted which 
I have underlined (italicized) would 
he quite out of place and it would have 
boon enough simply to say that 
It '9 horehy docreod as follows, etc." 
This hoing tho position, tho plain object 
of introducing tho clause quoted abovo 
in tho relief paragraph of tho plaint 
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seems to be to exclude the plea of the 
splitting of the cause of action or of 
103 judicata being raised when proceed¬ 
ings are taken for a decree over, under 
O. 34, R. G. Looking at the matter from 
the point of view of the person drafting 
tne plaint he might well apprehend that 
ii he cioes not make any such reserva¬ 
tion then, when he makes the applica¬ 
tion later for a decree over, he might be 
confronted with the plea that the relief 
claimed by him was barred by O. 2, 
R. 2 , or that it was barred by S. 11 , 
Civil P. C. The provision in the decree 
under consideration does nothing more 
than correspond with the prayer in the 
X>laint. The plaintiffs ask that liberty 
be reserved to them to apply for a perso¬ 
nal decree, and the decree says that 
they shall have such liberty. In this 
sense it cannot ho said that the provi¬ 
sion is altogether useless. But whether 
useless or not 1 find it impossible under 
the circumstances to construe it as an 
adjudication of the right to gej a perso¬ 
nal decree. 

The learned counsel for the appel¬ 
lants also relied strongly upon certain 
observations of their Lordships of the 
Judicial Committee in Masaji Salcji v. 
Hashim Ebraliim Salcji (4) at p. 95 ( of 
42 I. A.) This was an action to have 
partnership accounts taken. The trial 
Judge “declared” that the partnership 
was dissolved as from a certain date and 
‘ ordered and decreed” that the Assis¬ 
tant Referee of the Court should take 
accounts and make inquiries according 
to the directions given in the decree. 
It was contended that the adjudication 
declaring that the partnership was dis¬ 
solved as from a certain date was not a 
decree but an order. Lord Sumner 
delivering the judgment of their Lord- 
ships of the Judicial Committee observed 

as follows: 

“The declaration, when so made, was what 
the Court’s adjudication and indeed the appel¬ 
lant’s owa oaso call it, a decree. The Code 
makes no provision for something which is 
neither a decree nor an order nor for anything 
which is both; neither does it provide that one 
adjudication by the Court can be resolved into 
divors elements, some of whica are decrees and 
some oidors. This was in substaucc a docre:-; 
it did not cease to he such because a subordi¬ 
nate part of it, if correctly made, might have 
been made separately as an order. It conclu¬ 
sively determined tho rights of :he parties in 
regard to certain, and these essential, matters 
involved in the suit, and the expression 
“matters in controversy" in S. 2, sub-8. 2 (the 


definition of “decree”), cannot, in their Lord- 
ships opinion, be pressed so as to exolude the 
matters which, though as it happened they 
were common ground, must have been aotuallv 
decided, i f any question had arisen, and were 
the foundation of the whole determination.” 

The facts of the case were quite 
different. In this case there was a 
clear adjudication and determination 
of the rights of the parties and the ad¬ 
judication about the partnership being 
dissolved was clearly a decree both in 
substance and in form. But the posi¬ 
tion in the present case is quite 
different. The Court in granting the 
plaintiff’s prayer to reserve to himself 
the liberty of making an application 
under O. 34, R. 6, does not judicially 
determine or adjudicate upon any ques¬ 
tion in controversy between the parties,, 
It does not in granting such a request 
apply its mind to any of the legal rights 
of the parties, but merely as a matter of 
form passes an order which in its nature 
might well be regarded as more adminis¬ 
trative than judicial. It could very 
well he possible for the plaintiff to 
make a request like that contained in 
aub-Cl. (2) of the relief prayer in tho 


draft plaint No. 45 of Appx. A, by means 
of an application, and equally so it 
could be possible for the Court to pass 
an order thereon granting them the 
liberty asked for. The mere fact that 
it finds place in the decree does not 
necessarily mean that it must bo regar¬ 
ded as an adjudication. It is. not 
difficult to think of decrees containing 
directions which are really not in the 


ature of any adjudication of rights, 
ut even supposing that because the 
irection finds place in the decree it 
lust therefore bo regarded as such, what 
oes it come to? There can be no justi- 
cation for extending the decree beyond 
io terms of it. At best it can mean 
othing more than that there is 
decree in the plaintiff s favoui 
hich gives- him tho liberty to apply 
)r a personal decree. This does not 
lC an that tho Court has made any 
□termination of his right to get such 
orsonal decree when ho chooses cO a] 

Lv for it. The fact .that he has been 
□creed tho liberty to apply cannot 
loan that when he makes the 

on the defendant .3 debarred fiom 
leading that he is not entitled Jo a 
arsonal decree for one reason or an 
•her Suppose he wants to plead that 
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the term9£>f the mortgage deed on their 
proper construction do not entitle the 
mortgagee to any personal relief or 
that such relief was barred by limita¬ 
tion. Can he not say that he was not 
oalled upon to raise any of these de¬ 
fences in answer to the suit brought for 
a decree for sale as the question as 
regards the personal decree was quite 
premature at that stage inasmuch as 
the cause of action for the personal 
decree arises only when the sale pro¬ 
ceeds are found to he insufficient. Fur¬ 
ther it can bo said that the plaintiff a 3 
a matter of fact did not ask for any 
adjudication of these rights, but merely 
asked for permission to reserve to him¬ 
self the liberty to set up that right at 
a later stage and that it was not there¬ 
fore necessary for the defendant to 
raise any such pleas then. It seems to 
me preposterous to penalise a defendant 
for not raising defences in respect of a 
matter which is premature and which 
the plaintiff expressly asks should bo 
reserved for consideration at a subse¬ 
quent time. 1 am therefore of opinion 
that even treating this provision as a 
decree in the strict sense of it, it can¬ 
not be regarded as any adjudication in 
favour of the plaintiff of his right to a 
personal decree. 

The argument which I have just con¬ 
sidered was also repeated in another 
form. It was urged that the decree 
under consideration is a preliminary 
decree for sale under O. 34, R. 4, Civil 
P. C., that the clause in question is a 
part of this decree and it should there¬ 
fore be regarded as something in the 
nature of a preliminary personal decree, 
and the subsequent application con¬ 
templated by O. 34, R. G should be re¬ 
garded as in the nature of a final per¬ 
sonal decree, the object of it being to 
fix the exact amount payable by the 
defendant personally to the plaintiff 
which amount was not and could not 
be determined aft the time when the 
decree under O. 34, R. 4 was passed. J n 
my opinion the contention is not sound. 
We find that the legislature in O. 34 
has made distinct provisions for a pre¬ 
liminary and a final decree for sale, for 
a preliminary and a final decree for 
foreclosure and for a preliminary and a 
final decree for redemption: O. 34, Rr. 4 
and 5, 2 and 3, and 7 and 8, Civil P, C. 
Jf the legislature had any such inten- 
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tion I fail to see any reason why they 
should not have made a similar provi¬ 
sion for a preliminary and final decree. 
1 cannot persuade inyself to hold that 
although the legislature has made no 
substantive provision for a preliminary 
and a final personal decree in O. 34 yet 
the same result is achieved in this sur¬ 
reptitious manner by means of the pro¬ 
visions continued in the forms pres¬ 
cribed in the appendices. 

Reference was also made to Jenna 
Hahn v. Par me shuar Narai?i Alahta 
(3). This was a case governed by the 
provisions of the Transfer of Property 
Act (4 ol 1882). In addition to grant¬ 
ing the necessary relief under the mort¬ 
gage" the decree passed in the case : 

“further provided that, if tbo proceeds of the 
sale were not sufficient to cover the amount 
secured by the mortgago with interest till the 
date of realization, the defendant should pay 
tho balance of tho amount from the estate of 
-ho doceasod and if the assets were not admit¬ 
ted to be sufficient, tho estate should be kept 
under tho management of the Court." 

Their Lordships held that the words 
ot S. 90, T.P. Act, were satisfied in cases 
where the Court passes a decree that on 
the happening of the event when the 
net proceeds of tho sale are found to be 
insufficient the balance should be paid. 
The order, though made at the time of 
the decree for the sale of the mortgaged 
property, operates at a future date, and 
is made in such terms that it can only 
operate when the sale has failed to 
satisfy the debt, and this is the event 
specified and defined in the section as 
the event when the decree can bo made. 

Thus their Lordships treated the 
decree before them as a composite 
decree and held that in so far as it gave 
a personal decree it was to operate at 
a future date. This case is quite dis- 
tinguishablo and does not in any way 
help the plaiutifi' 3 . The terms of the 
decree which J have quoted above show 
that there was a definite order that 
“the defendant should pay the balance 
of tho amount.” This is very different 
from saying merely that the plaintiff 
shall bo at liberty to apply for a per¬ 
sonal decree. * 


I might also make reference to the 
provisions of Act 21 of 1929 and tho 
amendments made by it in the terms 
of O. 31, R. (>, and in tho forms of the 
preliminary decree for sale and of the 
decree under O. 34, R. 0, Civil P. C. 
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The only change introduced in O. 34, 
R.- (>, is that the words ** oa application 
by him ” have been added. This doe 3 
not in any way affect the question 
under consideration. The form pres- 
cribed for the decree for sale as amen¬ 
ded by this Act stands as follows: 

“.the plaintiff shall be at liberty 

(where such remedy is open to him uudor the 
terms of his mortgage and is not barred by any 
law for the time being in force) to apply for a 
personal decree against the defendant for the 
amount of tho balance. ” 

. In my opinion this alteration in the 
form does not introduce any change in 
the law, but only makes it clear beyond 
all doubt that this provision in the 
decree does not constitute any adjudica¬ 
tion in favour of the plaintiff as regards 
his right to the personal decree. Simi¬ 
larly in the form prescribed for a 


to get a personal decree and a defen¬ 
dant by reason of it is not precluded 
from disputing the plaintiff’s right to a 
personal decree when an application is 
made for the purpose. 

Pallan, J. The following question 
has been referred to this Full Bench for 
decision: 

• « « 

“ Is the view laid down in Lala v. Amir 
Haider Khan (l) and Suraj Bakhsh v. Munno 

Bibi (2) correofe, ” 

¥ 4 • • 

Of the latter of these two rulings it 
is sufficient to say that on the question 
of law it merely follows the former rul¬ 
ing and it was further decided on its 
merits against the judgment-debtor. 
The head-note of the former ruling lays 
down the view of the law which thi3 
Full Bench is asked to consider, and 
put briefly it is this: Where a pre¬ 


personal decree in O. 34, R. 6, the re¬ 
levant portion as amended stands as 
follows: 

“ And whereas it appears to the Court that 
the said sum is legally recoverable from the 
mortgagor personally. ” 

This again seems to strengthen my 
opinion that whether the amount 
legally recoverable from the mortgagor 
personally" or not is a matter which 
has to be determined at the time of 
the passing of the decree for sale. 

Lastly it was argued on behalf of 
the appellants that we should uphold 
the decisions in Bala v. Amir Haidar 
Khan (l) and Suraj Bakhsh v. Munno 
Bibi (2) as correct unless we had strong 
reasons to take a contrary view. 
Speaking for myself .1 feel clear, with 
the utmost respect to the learned 
Judges who deoided those oases, that 
the construction which they" have placed 
upon a decree in the form prescribed 
in No. 4, Appendix D, is not correct. 
Both these decisions were passed less 
than a year ago and no question of any 
application of the principle of stare 
decisis arises. 

, The answer therefore which I would 
return to the reference made by the 
Division Bench is that tho interpreta¬ 
tion plaood upon a decree in tho form 
laid down in No. 4, Appendix D, in 
Lala v. Amii Haidar Khan (L) and 
Suraj Bakhsh v. Munno Bibi (2) is not 
correct. The fact of a plaintiff having 
(been given liberty to apply" for a per- 
|sonal decree does not constitute an 
adjudication in his favour of his right 


liminary 7 decree has been passed for 
sale in Form 4, Appendix D, Civil P. C. 
enacting that if the sale proceeds are 
insufficient the plaintiffs are at liberty 
to apply for a personal decree for the 
amount of the balance, this amounts to 
an adinflinafcion hetween the parties 


that the plaintiff decree-holder has an 
actual right to such a personal decree 
and as the existence of that right is 
detrimental to the defendant judgment- 
debtor the latter must appeal against 
the preliminary 7 decree, and if he does 
not do so he cannot resist a subsequent 
application made under R 6, O. 34: 
on the ground that the plaintiff decree- 
holder is not entitled to a personal 
decree against him. Although it ap¬ 
pears from the head-note that the learn¬ 
ed Judges were considering only the 
interpretation of the preliminary decree 
passed in Form No. 4, Appendix D, a 
perusal of the judgment shows that this 
is not so. They 7 were considering a 
case in which the plaintiff asked in his 
plaint that if the money due to him 
could not be obtained from the sale 
proceeds of the property 7 “ the balance 
should be recoverable personally from 


defendant: ” p. f)70. In my 7 opi- 
n the judgment of the Bench was 
ed on the fact that such a prayer 
» made in the plaint and that effect 
3 given to it in the decree. 1 
m No. 4 is the only form prescribed 

a preliminary decree for 9al ®> a " 
sumably the clause r . olat,n ® ‘° 
ntiff’s right to apply for a P® r90 " a ff 

ree should be deleted if the plaintiff 



1930 



Ram Nath v. Nageshur Singh (FB) (Pullan, J.) Oudh 387 


made no such application in his plaint. 
But it may very well be that in some 
cases a preliminary decree is prepared 
in the ordinary form whether the plain¬ 
tiff has or has not made any such 
prayer, and I would certainly not be 
prepared to say in such a case that the 
judgment-debtor would be debarred 
from challenging the plaintiff’s right to 
obtain a personal decree under R. G 
O. 34, merely because these words ap¬ 
pear in the preliminary decree. It is not 
possible to make this a universal rule. 
In the new Form 5 which has been 
substituted in Act 2L of 1929 for the 
old Form No. 4 many words have been 
added which cannot be considered to 
be operative as a decree, for instance 
the clause which we have to consider 
now contains an observation that the 
parties are at liberty to apply to the 
Court 

“ from timo to time as thoy may have occa- 
■eion, and on such application or otherwise the 
<Jourt may give such directions as it thinks 
fit. ” 

Although these words purport to form 
part of the decree they appear rather 
to be a statement of the legal rights of 
the parties and a note as to the powers of 
the Court. Strictly speaking they should 
not form part of the decree at all. Thus 
I would not lay too great stress on the 
mere form of a decree unless it can be 
clearly shown that it represents an ad¬ 
judication between the parties on some 
question, which had already been raised 
in the proceedings. In the judgments 
which we are considering the question 
had been raised. The plaintiff had 
asked that if the amount due to him 
could not be obtained from the sale 
proceeds of the property the balance 
should be recoverable personally from 
the defendant. Thus at the outset the 
defendant knew that if a decree for sale 
was passed against him and the pro¬ 
perty wa# not sufficient to satisfy the 
decree the plaintiff would seek to re¬ 
cover the money from him personally. 
It does nob appear from the judgment 
whether the plaintiff’s plaint was 
drafted in accordance with the model 
plaint No. 45, Appx. A, Civil P. C, If it 
were so he must have prayed “that 
liberty be reserved to the plaintiff to 
apply for a decree for the balance,’’ thus 
using the same words which are re¬ 
peated in the decree in Form No. 4; but 


in my opinion it makes no difference 
whether the plaintiff asked “that liberty 
should be reserved to him to apply” or 
that “the bala nco should be recoverable 
personally.’ The meaning in each case 
is the same. The plaintiff was taking 
the earliest opportunity of expressing 
his intention of applying under R. G, 
O. 34, if he was unable to satisfy his 
decree by the sale of the mortgaged 
property, and if the defendant had any 
objection which he could raise at that 
time to the passing of a personal decree 
in the event of the sale proceeds of the 
property being found insufficient he 
should and could have done so then. 

It is immaterial whether he raised 
his objection or failed to do so, for once 
the plaintiil had put the matter in issue 
the decree of the Court granting the 
plaintiff’s prayer amounts to an adjudi¬ 
cation of the right claimed by the plain¬ 
tiff. The law permits an appeal against 
that decree, and if the defendant omitted 
to appeal within time he cannot at a 
later stage raise the same objections 
that he could have raised then. In 
my opinion it is improper to lay too 
great stress on the words “liberty to 
apply.” It is true that these words 
may suggest that there has been no ad¬ 
judication of any kind, but in that case 
they moan nothing. I would rather 
consider that the words wore used be¬ 
cause it was impossible at the time of 
the passing of a preliminary decree to 
give definitely a personal decree. That 
personal decree can only be passed when 
the property has been put to sale and the 
proceeds have been found to be insuffi¬ 
cient to satisfy the decree. ^loroover 
it is impossible to say how much will 
then be duo, and the application for the 
personal decree may bo defective in 
some other material point. In my opi¬ 
nion these words were used both in the 
model plaint and in the proposed form 
of the decree to imply that up till that 
time the plaintiff’s right to a personal 
decree was, as far as could be foreseen, a 
good right, and that there was no bar 
to his subsequently applying for a per¬ 
sonal decree under R. 6 if and when the 
occasion for making such application 
arose The use of the words therefore 
is not inconsistent with the view taken 
in the judgments which wo are consider 

ing. that when the Court passed a pre¬ 
liminary decreo it had disposod of the 
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preliminary objection which could have 
been raised by the defendant to the 
ultimate passing of a personal decree, 
namely, that in the circumstances of the 
case no personal decree could be claimed 
by the plaintiff. 

1 consider therefore that, though the 
head-note of the judgment of the Bench 
in Lalav . Amir Haider Khan (1) should 
have made it clear that the preliminary 
decree had been passed in accordance 
with a prayer made by the plaintiff 
that if the amount due to him could not 
be obtained from the sale proceeds of 
the property the balance should be re¬ 
coverable personally, the decision of the 
Bench, which is based upon the fact that 
such a prayer was made, is correct. It 
does not appear from the judgment in 
the second case under our consideration : 
Suraj Balchsh v. Munno Bibi (2), whe¬ 
ther there was any such prayer by the 
plaintiff or not in that case; but as this 
is merely a brief judgment following 
the former one it must I think be as¬ 
sumed that in that case also there was 
a prayer by the plaintiff to the same 
effect. I would therefore reply to the 
reference that the view of the law taken 
in both these judgments is correct. 

Nanavutty, J. —The question that 
lias been referred to the Full Bench for 
decision runs as follows : 

“Is tho view laid down in Lata v. Amir 
Haider Khan < 1) and in Suraj Balchsh v Munno 
Bibi (2) correct? 

I have carefully examined these rulings 
in the light of the arguments of the 
learned counsel of both parties, and I 
have had the inestimable advantage of 
perusing the considered opinions of the 
Jlon’blo tho Chief Judge and of my 
learned brothers Mr. Justice Raza and 
Mr. Justice Bisheshar Nath. 

It seems to me upon a careful conside¬ 
ration of the arguments of both sidos 
that tho very fact of incorporation in 
the preliminary decree for sale, pre¬ 
pared in accordance with Form No. 4, 
Appendix D, Act No. 5 of 1908 of a 

clause to the effect that: 

“tho plaintifl Rhall be at liberty to apply 
for a personal decree for th3 amount of the 
balance,’* 

necessarily amounts to an adjudica¬ 
tion binding on the parties to the decree, 
of the plaintiff’s right to such a personal 
decree for the balance, leaving it to him 
(the plaintiff) tho option of exorcisin* - * 


Singh (FB) (VVazir Hasan, C. J.) 1930 

that.right if and when the conditions' 
antecedent to the exercise of such a 
right had come into existence. To hold 
otherwise would be in my opinion to' 
render that portion of the preliminary 
decree which conferred upon the plain¬ 
tiffs the right of liberty to apply for a 
personal decree for the amount of the 
balance” mere verbiage, or at best a 
gratuitous piece of advice to the plaintiff 
by the Court granting him the prelimi¬ 
nary decree. 

I find myself in entire agreement 
with the reasoning of the learned Chief 
Judge, and for the weighty reasons given 
by him, if I may respectfully say so, I 
too would answer the question referred 
to the Full Bench in the affirmative. 

By Court .—In accordance with the 
opinion of the majority the answer to 
reference to the Full Bench is in the 
affirmative. 

Wazir Hasan, C. J .—In this appeal 
we made a reference to a Full Bench for 
decision of the question as to whether 
the view laid down in Lala v. .4mtr 
Haider Klian (l) and Suraj Baklish v. 
JU217UIO Biln (2) was correct. The refer¬ 
ence has come back to us with tho 
answer in the affirmative by the majority 
of the Court constituting the Full Bench. 

A few particular features of the ca9e 
before us may now be mentioned. The 
appeal arises out of an application made 
by the appellants for a personal decree 
under O. 34, R. 0, Civil P. C. On a plea 
being taken by the opposite party the 
Court found that the relief to the decree 
prayed for was barred by limitation 
and dismissed the application. From 
that order the present appeal was 
preferred. 

The substance of the argument raised 
at the first hearing of the appeal was 
that the plea as to limitation and its 
adjudication against the respondents 
was barred, having regard to the prayer 
made in respect of a personal decree in 
tho plaint of the suit on the mortgage 
and the same plea having been then 
raised by the opposite party, and finally 
having regard to the fact that the pre¬ 
liminary decree prepared by the Court 
in the suit gave tho relief to the plain¬ 
tiffs that they were entitled to a per¬ 
sonal decree in the event of deficiency 
in tho sale proceeds. In support of this 
argument reliance was placed upon toe 
two decisions mentioned above. 
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Wo have boforo us the plaint of the 
mortgage suit. P&ra. 7 of the plaint 
relates to the reliefs for which the suit 
was brought. Sub-paragraph (b) is as 
follows: 

“If any sum ba left uusitisfied -out of the 
proceeds of tho salo of the mortgaged property, 
then a simple money decree for that sum -bo 
passed in the plaintiffs' favour." 

We have also before us the written 
statement filed by the opposite party in 
that suit. In the written statement, 
para. 7 was denied in toto and in para. 
II of the written statement the follow¬ 
ing plea was taken: 

“Tho olaim for a simple money decree is 
time barred." 

We have also before us the judgment 
of the Court in that suit. From that 
judgment it appears that the plea as to 
the bar of limitation was put into a 
separate issue which was as follows: 

“Is the suit barred by the three years limita¬ 
tion” ? 

In deciding that issue the Court ex¬ 
pressed its opinion in the following 
terms: 

“Nothiug has beon shown me how the three 
yeacs rulo applies to the suit for salo. Tho 
suit is brought under the express terms of 
a registered deed aud ovon tho sum paid can 
’no recovered within six years. I find tho issue 
in tho negative." 

In my opinion this is a clear adjudi¬ 
cation of the issue as to the bar of limi¬ 
tation made in favour of the applicants 
who were tho plaintiffs in that suit. 

Finally as stated before in tho de¬ 
cree which followed the judgment, the 

following clause was incorporated: 

“That if tho not proceeds o f tho sale aro in¬ 
sufficient to pay such amount and such sub¬ 
sequent interest and co9ts in full, the plaintiffs 
shall be at liberty to apply for a personal de¬ 
cree for the amount of the balanoo." 

Strictly speaking this clause appears 
in the form of the decree prescribed by 
tho Code of Civil Procedure (see the 
decree form No. 4, Appendix D, Civil 
P. C.); and in the decree propared in 
this particular case, that clause was 
retained. Apart therefore from the 
answer which the Full Bench has re¬ 
turned to us I should have beon prepared 
to hold in this particular case that the 
plaintiffs' right to obtain a personal 
decree in the ovent of tho sale proceeds 
proving insufficient to cover tho mortgage 
deoroo was adjudicated upon and decided 
in favour of the plaintiffs, and that 
therefore the plea as to tho bar of limi¬ 
tation now raised by the opposite party 
is barred by tho rule of res judicata. 


I would therefore allow this appeal 
having regard both to the opinion of 
the majority of the Full Bench and to 
my personal view of tho matter in con¬ 
troversy. As to the costs in this Court 
I should allow to the appellants half of 
such costs because the pure question of 
law which they raised in this Court and 
which has now been decided in their fav¬ 
our was not raised either in the Court of 
first instance or in tho memorandum of 
appeal to this Court. The other costs 1 
would direct to abide the result and as 
the point on which the order of the 
Court below was based is a preliminary 
point and that order we are hereby 
reversing, tho case must go back to the 
lower Court for determination on merits, 
under O. 41, R. 23, Civil P. C. 

Srivastava, J. — I agree. In view 
of the answer returned by the Full 
Bench, the appeal must succeed. 

K.N./r.k. Appeal allowed. 
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Nanavutty, J. 

Uhoj Nath —Appellant. 


v. 

Shiva Nanda?i and others — Respon¬ 
dents. 

Second Appeal No. 302 of 1929, Deci¬ 
ded on 8bh March 1930, against decree 
of Addl. Sub-Judge, Lucknow, D/- 29th 
July 1929. 


\«/ ^ivii r. v-., o. ii—.v mortgaging with 
possession property to Y and then to Z 
directing Z to pay off } and to obtain pos¬ 
session— Z not paying Y—X suing Y (or re¬ 
demption and having deposited morgage debt 
recovering possession from Court — Y not 
taking -money thus deposited alleging to 
have received it from Z — Z executing sale of 
mortgagee rights to P, Y*s son —Disputes 
that arose referred to arbitration — Agree¬ 
ment to refer, referring to sale by Z and 
arbitrators, considering that question find¬ 
ing it fictitious and passed award — P sued 
A* to recover possession under sale-deed — 
His suit was barred by arbitrators* award. 

X mortgaged his property with possession 
to 1' and then to Z directing Z to pay off Y’s 
dobt and obtain possession from him. Z, how. 
ever, did not pay V’s dobt. X then sued Y for 
redemption, deposited mortgage monoy in Court 
and obtained possession from Couit. Y instead of 
taking away money deposited in Court alleged 
that he had received it from Z and ou the 
sarno day Z oxccutod a sale deed of bis mort¬ 
gagee rights in favour of Y's son P. Disputes 
then aroso botweon the parties which were re- 
forrod to arbitration. Tho agrooment to refer 
10 :ir ttration distinctly referred to the silo of 
mortgageo rights.in favour of P acd the arM- 

m V?i 8 °^° nsMerc ’ tho question of sale, 
d Med *hat it was fictitious and pissed award 
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accordingly. P then sued -Y to recover posses¬ 
sion on the basis of the sale deed executed in 
his favour. 

- Held: that it would bo wrong to say that tho 
question of the sale of mortgagee rights was 
not referred to arbitration. [P 391 C 1 ] 

Hence P's suit against A' was barred by the 
award of the arbitrators. [P 392*C 1] 

fbj Civil P. C.. S. 100 —Ne w plea. 

A new plea materially altering nature of 
the suit cannot be allowed to be put forward 
in second appeal. [P 391 Q 2 ] 

(c) Arbitration—Validity of award. 

W here tho agreement to refer leaves the 
matter to he decided by the majority of the 
arbitrators, the fact that only thr^e of five 
arbitrators signed tho award, cannot render 
the award invalid il none of the arbitrators 
have refused to act: 7 All. 523, Dist. 

[P S92 C 1, 2] 

nargulnid Dayal — for Appellant. 

H arisli Chandra and Rameshicari 
Dayal for Respondents. 

Judgment. This is an appeal from 
an appellate judgment and decree of the 
learned Additional Subordinate Judge of 
Lucknow reversing the judgment and 
decree of the Munsif of Lucknow, who 
had dismissed the plaintiff’s suit. De¬ 
fendant 1 Bhoj Nath has filed this second 
appeal. 

The facts out of which this second 
appeal arises are as follows. Bhoj Nath: 
defendant 1, who is the appellant be¬ 
fore me, owned a one pie share in vil. 
lage Sara wan in the district of Lucknow 
He mortgaged this zamindari share for 
a period of five years on 10th August 
1914 for Rs. 240 to Din Dayal, father of 
Sheo Nandan, the plaintiff in the present 
suit. Subsequently on 23rd June 1915 
Bhoj Nath mortgaged with possession 1 
bigba S biswas of land in village Bargadi 
for Rs. 50 also to Din Dayal. On lltli 
May 191G Bhoj Nath executed another 
mortgage of his one pie share for a 
period of 20 years to Kalka Singh and 
Indarjit Singh. Actual possession was 
not delivered to Kalka and Indarjit, bub 
they were directed to pay Rs. 290 to 
Din Dayal and obtain possession from 
him. Kalka* Singh and Indarjit Singh, 
however, did not pay off tho prior mort¬ 
gagee Din Dayal and so did not obtain 
possession from him. In 1925 Bhoj 
Nath deposited Rs. 50 in Court under 
S. 83, T. P. Act. Din Dayal, however, 
refused to take this money unless tho 
first mortgage of Rs. 240 in his favour 
was also redeemed. In 1926 Bhoj Natli 
filed a suit against Din Dayal but not 
against Kalka and Indarjit. This suit 
was compromised on 8th July 1926; see 


Exs. 8, A-l and A-2. By this compro* 
mise Rs. 50 deposited in Court were to- 
be taken by Din Dayal and within one- 
year Bhoj Nath was to pay off Rs. 240 
due on the first mortgage and to redeem 
the property and obtain possession of 
his one pie zamindari share. On 21sfr 
March 1927 Bhoj Nath deposited Rs. 240 
in Court: vide Ex. A-6. Din Dayal, 
however, did not take this money from 
the Court and instead of taking away 
the sums of Rs. 240 and Rs. 50 deposited 
in Court in his favour by Bhoj Nath r 
Din Dayal alleged that he had received 
Rs. 290 from Kalka and Indarjit on 
30th March 1927 and on the same day 
Kalka Singh and Indarjit Singh pur¬ 
ported to execute a sale deed of their 
mortgagee rights for Rs. 315 in favour 
of Sheo Nandan, the son of Din Dayal. 
On 10th May 1927 on the application of 
Bhoj Nath the Munsif ordered that 
possession should be delivered to Bhoj 
Nath and on 13bh May 1927 delivery of 
possession was made to Bhoj Nath. Tho 
refusal of Din Dayal to take the money 
deposited in Court under S. 83, T. P. 
Act, and the sale deed of the mortgagee 
rights of Kalka and Indarjit in favour 
of his son Sheo Nandan led to disputes 
between the mortgagor Bhoj Nath on 
the one side and Din Dayal and his son 
Sheo Nandan on tho other. All these 
disputes were referred by Bhoj Nath, 
Din Dayal and Sheo Nandan to five 
arbitrators by a deed of reference dated 
26th July 1927 (Ex. A-7), and on 12th 
September 1927 the arbitrators deli- 
vored their award which is Ex. A-9 
D. W. 1. Mutation was made in favour 
of Bhoj Nath on 29th November 1927. 

The award, of the arbitrators was 
against Sheo Nandan as the arbitrators 
held that the sale deed of mortgagee 


ghfcs in favour of Sheo Nandan was 
ctitious, and that Sheo Nandan did not 
:quiie tho mortgagee rights of Kalka 
ingh and Indarjit Singh by the terms 
[ that fictitious salo;deed, and that this 
ile deed was executed in order to nul- 
fy the compromise of 1926 entered in- 
> by Din Dayal (the father of Shoo 
andan) and Bhoj Nath. On 1st March 
)28 Sheo Nandan filed the present suit 
>r recovery of possession as a more- 
igeo on tho basis of the sale deed o 
ortgagoo rights executed in his favou 

,• Kalka Singh and I “^ arj . lt ,.^ l f h fc ' 
i lnriit SiDsh and Kalka Smgh did not 
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contest the suit of Sheo Nandan and to the sale of mortgagee rights executed 
admitted that they had no rights left in by Kalka Singh and Indarjit Singh in 

the property in suit. Bhoj Nath, defen- favour of Sheo Nandan, the son of Din 

dant 1, disputed the plaintiff's claim Dayal, and states that all the disputes 
and averred that the award of the arbi- between Bhoj Nath on the one side 
trators dated J 2th September 1927 and Din Dayal and his son Sheo 
barred the present suit. The conten- Nandan on the other, which cannot 
tion of Bhoj Nath was upheld by the be decided by the parties themselves, 
trial Court and the • plaintiff‘9 suit was have been referred to the arbitra- 
dismissed. In first appeal the learned tion of the arbitrators. The terms 

Subordinate Judge reversed the finding of this agreement (Ex. A-7) in my opi- ; 

of the trial Court on the ground that as nion clearly postulate that the question 
no cause of action had accrued to Sheo of the sale of mortgagee rights in favour 
Nandan at the time of reference to of Sheo Nandan was referred to the 
arbitration and as the dispute regarding arbitrators, and I find myself unable to 
mortgagee possession was not referred accept the view of the learned Subordi- 
by the parties to the arbitration of the nate Judge that this question of the 
arbitrators, so the plaintiff's suit was sale of mortgagee rights was not referred 
maintainable. to the arbitration of the panches. If 

In second appeal it has been strenu- the view taken by the lower appellate 
• ously argued before me that the cause Cjurt be accepted as correct, then there 
of action in respect of the present suit was no point in Sheo Nandan joining in 
had accrued to the plaintiff Sheo Nandan this arbitration. The arbitrators after 
at the time of reference to the avbitra- a most elaborate enquiry came to the 
tion to which the plaintiff was a party. conclusion that the sale deed of mort- ! 
The sale-deed of mortgagee rights in gagee rights executed by Kalka and 
favour of the plaintiff Shoo Nandan was Indarjit in favour of Sheo Nandan, the 
executed by Kalka and Indrajit on 30th son of the prior mortgagee Din Dayal, 
March 1927 whereas the agreement to was fictitious and that the mortgagee 
refer the disputes of the parties to arbi- rights of Kalka Singh and Indarjit 
tration is dated 26th July 1927. It is Singh could nob be transferred by this 
also clear fron\ the narrative of events fictitious sale deed to Sheo Nandan. 
which I have set forth above that Bhoj The learned counsel for the plaintiff- 
Nath obtained possession over the mort- respondent argued that even if the sale 
gaged plots on 13th May 1927 when of mortgagee rights in favour of the 
delivery of possession was made to him plaintiff be deemed to be fictitious as 
through the Court so that, in my opi- found by the arbitrators in their 

nion, the learned Subordinate Judge award, still the plaintiff could bring 

was nob correct in saying that the cause the present suit as a benamidar of < 
of action did not accrue to Sheo Nandan the mortgagee rights of Kalka Singh 
on 26bh July 1927 against Bhoj Nath and Indarjit Singh. This plea was < 
who had obtained delivery of possession never taken in the first two Courts 

of the mortgaged plots two months and 1 cannot allow it to bo put for- < 

before the disputes were referred to ward at this late stage, as it materi- 
arbitration. ally alters the nature of the plaintiff’s ■ 

The second contention which was suit. As would appear from the pro- 
strenuousiy argued before mo by the ceodings, the arbitrators considered that 
learned counsel for the defendant- they were authorized by the terms of 
appellant Bhoj Nath was that tho agree- Ex. A-7 to enter into the question as to 
menb to refer tho disputes to arbitration whether Sheo Nandan by virtue of the 
fully covered tho subject-matter of tho sale deed acquirod tho mortgagee rights 
plaintiff’s claim in tho present suit, of Kalka Singh and Indrajit Singh. The 
The learned Munsif has quoted practi- evidence of the plaintiff’s witness Parag 
cally in full the terms of Ex. A-7, the Narain (P. W. 2) who was one of the . 
agreement to refer tho disputes to arbi- arbitrators shows clearly that tho 
tration, and it is, therefore, not noces- sarpanch asked this arbitrator, whose 
sary for mo to reproduce it in this opinion was adverse to Bhoj Nath and 
judgment. This agreement to refer the in favour of Shoo Nandan, as to how he 
dispute to arbitration distinctly rofors would decide the question of tho sale of 
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rnortgageo rights of Kalka aud Indrajit, 
and Parag Narain has deposed that he 
told the sarpanch that Bhoj Nath should 
pay Rs. 25 to Shoo Nandan in respect of 
the sale of mortgage9-righfcs. It was 
because the sarpanch and two other 
panches did not accept this view of 
Parag Narain that the latter refused to 
put his signature on the award. There 
is, therefore, no doubt in my mind 
that not only the parties to the arbi¬ 
tration but also the arbitrators con¬ 
sidered that the question of the sale of 
mortgagee rights of Kalka Singh and 
Indarjit Singh to Sheo Nandan was to 
be decided by the arbitrators. I con¬ 
sider that the award is fatal to the con¬ 
tention of the plaintiff. In my opinion 
the lower appellate Court was wrong in 
saying that the question of the sale of 
mortgagee rights was not referred to 
the arbitration of the panches and that 
no cause of action accrued to Sheo 
Nandan against Bhoj Nath at the time 
when the agreement Ex. A-7 was exe¬ 
cuted. 

The learned counsel for the plaintiff- 
respondent further argued that the 
award filed by the arbitrators was in¬ 
valid as it was signed by three members 
of the panch only and not by the other 
two, and that the presence of all'tho 
arbitrators was essential at ail the 
hearings. In support cf this contention 
the learned counsel for the plaintiff- 
respondent relies upon a ruling of the 
Allahabad High Court reported in Na>id 
Ram v. Fakir Chand (1). The facts of 
that case were very different from 
those of the present suit. In the case 
quoted above, one of the arbitrators re¬ 
fused to act and withdrew from the arbi¬ 
tration. In the present case no arbi¬ 
trator refused to act as such. Even 
Parag Narain (P. W. 2) has nowhere 
stated in His deposition that he refused 
to act as an arbitrator. On the contrary 
ho has deposed that the sarpanch usod 
to take the opinion of ail the arbitrators 
on every question and that the sarpanch 
used to draw up the proceedings and the 
other pancho3 used to sign them. On 
the one occasion that this panch ab¬ 
sented himself, tho proceedings wore 
adjourned to another date to enable him 
to attend. The fact that only three 
arbitrators out of five signed tho award 
will not i nvalid ato it in view of the tor ms 

U) [18S5J 7 All. S‘23=( 1885) A. W. N. 18J. 
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of Ex. A-7 which left the matter to be de¬ 
cided by the opinion of the majority of 
the arbitrators. The opinions, however, 
of all the arbitrators have been reoordod 
b> the sarpanch but the award only 
gives effect to the opinions of the majo¬ 
rity. In these circumstances, I consider 
that the award is a valid award and is 
binding on the plaintiff-respondent. 

The learned counsel for Indarjit Singh 
and Kalka Singh, respondents 2 and 3, 
has argued that the application of his 
clients dated 22nd July 1929 filed in the 
lower appellate Court should be granted 
by this Court even if Sheo Nandan s 
suit is dismissed on the ground that it 
is barred by the award, and that these 
respondents should be made plaintiffs in 
the present suit and be permitted to pro¬ 
ceed with the case. The lower appel¬ 
late Court saw no reason to grant this 
application and rejected it. I too see no 
reason for granting this application, for 
it will really be setting up a new case 
in place of the claim of Sheo Nandan 
which will stand dismissed as being 
barred by the award. It is open to these 
defendants-responden ts, if so advised, to 
file a separate suit in respect of their 
mortgagee rights, but their request to be 
made plaintiffs in the present suit is 
not a reasonable one apd I reject it. 
For the reasons given above I allow this 
appeal, set aside the judgment and 
decree of the lower appellate Court, 
restore the judgment of the trial Court 
and dismiss the plaintiffs suit with 
costs in all three Courts. 

S.N./R.K. Decree set aside. 
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PULLAN, J. 

Nem Das and others —Defendants — 
Applicants. 

v. 

Kunj Behari Lal and others —Plain¬ 
tiff and Defendants—Respondents. 

Civil Revn. Appln. No. 5 of 1930. De¬ 
cided on 23rd April 1930, from order of 
Chief Justice, and Pullan, J., D/- 28th 
Januarv 1930. 

(a) Civil P. C., O. 47, R. 1 — Deliberate 

order of Bench for benefit of parties, in 
order to meet circumstance* of particular 
case is not analogous to discovery of fres 
evidence or manifest mistake and no review 

llC Tho words " for any other sufficient reason ” 
in O. 47, R. 1. moan a reason sufficient on 
grounds at least aualogous to those spooifiod 
imruadiatolv previous to discovery of new an 
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important matter or mistake or error apparent 
on tho face of tho record. 

A deliberate order pissed by a Bench of the 
High Court with a view to obtain a just deci¬ 
sion of tho dispute between the parties does 
not constitute a reason for reviow analogous to 
discovery of fresh ovidenco or a manifest mis- 
'fcako on the record. A review cannot, therefore, 
be granted against an order deliberately passed 
by a Bench for tho benefit of the parties in 
order to meet the circumstances of a particu¬ 
lar case: • 1922 P. C. 112, Rel on. [P 394 C 1] 

(b) Civil P. C., O. 47, R. 1—No review can 
be granted simply because different conclu¬ 
sion of law should have been arrived at, 

A Court hearing application for review of 
deoroe on appeal has no jurisdiction to order 
a roview because it is of opinicu that different 
conclusion of law should h ivo been arrived at: 
A. /. R. 1922 P. C. 112, Rel. on. fP 394 C l] 

M. fVasim and Iladha Krdshna—iov 

Applicants. 

Zahur Ahmad and Muhammad- Ha- 
Jeez —for Opposite Party. 

Judgment. —This is an application 
for review of a judgment delivered by a 
Bench composed of the late Chief Judge 
and myself. As the late Chief Judge 
has left the Court I must under the 
existing law hear this application sing¬ 
ly. The appeal before the Bench arose 
out of a case for partition. It was the 
plaintiff’s appeal against a judgment and 
decree of the Subordinate Judge of Bara 
Banki. The Judge had decided that the 
plaintiff’s claim should be decreed for 
partition of the partnership property 
subject to certain conditions, and those 
conditions were that certain outstand¬ 
ing questions, which were for tho most 
part merely matters of accounting bet¬ 
ween the parties, should be decided by 
-an advocate of his Court whom he ap¬ 
pointed as commissioner. This Bench 
upheld the order of the Judge hut we 
made some further modifications. Wo 
excluded from the scope of the- inquiry 
before the commissioner several mat¬ 
ters and in particular we objected to 
any inquiry as to an alleged infringe¬ 
ment of patent by tho plaintiff. The 
business was concerned with tho distri¬ 
bution of certain patent sugar-pressing 
machines and tho defendants had alle¬ 
ged that tho plaintiff had in contraven¬ 
tion of tho terms of their partnership 
agreement constructed and put on tho 
market other machines of a similar na¬ 
ture and by so doing had committed in¬ 
fringement of patent and also subjected 
tho company to a serious financial loss. 
In our judgment the following passage 

occurs: 


4 ‘ It is neither feasible nor desirable that a 
commissioner in a caso of this kind should 
funotion as a Judge to work out whether one 
of tho partners has or lias not committed torts, 
to assess*damages on those torts if any, and to 
deduct such damagos from his share. He 
should work out on actuals without goiug into 
any of these matters. If the plaintiff has com¬ 
mitted acts of the nature of torts it will still 
bo op9n to the members of tho firm to bring a 
suit against him for damages, but that matter 
should be kept completely out of tho present 
caso.” 

Ifc is on this portion of our judgment 
that the prosent application for review 
is based. It is argued that if the plain¬ 
tiff committed any breach of the agree¬ 
ment of partnership any loss in which 
he might thereby involve the firm was a 
matter which should be taken into ac¬ 
count in the partition proceedings, and 
I have been asked to hold that the last 
words of our judgment which I have 
quoted are on the face of them wrong. 
It is said that the plaintiff himself 
never asked that tho consideration of 
these transactions should be kept out of 
the case, but only that they should bo 
removed from tho list of questions sub¬ 
mitted to the commissioner for inquiry, 
and that, therefore, by ordering that 
the matter should be kept completely 
out of the present case we were making 
a mistake or error apparent on the 
face of the record,” .and if it could not 
be said that the words of the judgment 
amount to a mistake or error apparent 
on tho face of the record, they at least 
provide “ another sufficient reason ” for 
an application in review under O. 47, 
R. 1, Civil P. C. It is admitted by the 
applicant that the preceding words 
of the sentence quoted by mo have 
already been acted upon, and that 
tho defendants in tho suit have them¬ 
selves filed a suit against the plaintiff 
for the infringement of the patont and 
damages in connexion with tho con¬ 
struction, distribution and use of these 
very sugar pressing machines. But this 
fact would not of itself prevent tho pre¬ 
sent applicants from filing an applica¬ 
tion for review if such an application 
wore otherwise ontortainablo. I am in 
a position to say definitely that the 
opinion taken by us that ‘the matter 
should be kept completely out of tho 
prosont case was a deliberate opinion. 

It was not a inistako or error. It is 
not a gonoral observation implying that 
no matters of this kind should be taken 
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into account in partnership proceedings. 
It was a rule passed in the circumstan¬ 
ces of the case before us in order that 
the matters in suit between the parties 
might be decided as efficiently and ex¬ 
peditiously as possible. We considered 
and I still consider that it was neither 
feasible nor desirable for the commis¬ 
sioner to go into this matter which in¬ 
volved a long and difficult inquiry and 
possibly the consideration of a mass of 
evidence, and we believe that the 
commissioner would not come to a satis¬ 
factory decision on this question. We 
were also of opinion, rightly or wrongly, 
that the Court would find great diffi¬ 
culty in deciding the matter in the pre¬ 
sent proceedings, and we deliberately 
passed our order in order to exclude the 
consideration of this alleged infringe¬ 
ment of patent from the partnership 
proceeding. 

In the case of Chhajju Ram v. Neki (l), 
their Lordships of the Judicial Com¬ 
mittee considered the meaning of the 
words “for any other sufficient reason” 
in O. 47, R. 1, Civil P. C., and the con¬ 
clusion at which they arrived was that 
the words mean a reason sufficient on 
grounds at least analogous to those 
specified immediately previously. The 
grounds specified immediately previ¬ 
ously are the discovery of new and im¬ 
portant matter which could not be 
produced at the time that the decree 
was passed or a mistake or error appar¬ 
ent on the face of the record. I cannot 
consider that an order passed by a 
Bench of this Court with a view to 
'obtain a just decision of the dispute 
between the parties can constitute a 
reason for a review analogous to the 
discovery of fresh evidence or a manifest 
mistake on the record. In the same 
judgment their Lordships of the Judi¬ 
cial Committee held that a Court hear¬ 
ing an application for review of a decree 
on appeal has no jurisdiction to order a 
review bocause it is of opinion that a 
different conclusion of law should have 
been arrived at. Supposing thorefoio 
that our decision should be held to be a 
conclusion of law and supposing further 
that I am now prepared to dissent from 
it this would not be a sufficient ground 
for review. Still less do I consider that 
a review can properly be granted against 

To -O r. 1022 P C. 112==72T.C.~5CG=4(r iTaT 

144=3 Lnb. 127 (P.C.). 


an order deliberately passed by a Bench 
for the benefit of the parties in order to 
meet the circumstances of a particular 
case. The learned counsel for the ap¬ 
plicants has stated that the order ha9 
imposed some hardship on his clients, 
but he has not satisfied me that even 
this is the case. Had he proved to me 
that the order has worked some gross 
injustice I might then on general 
grounds have been prepared to amend 
it in some manner, but failing any such 
proof I am of opinion that the order of 
the Bench cannot be challenged in re¬ 
view and I dismiss this application with 
costs. 

R.M./R.K* Application dismissed . 


A. I. R. 1930 Oudh 394 

Pullan, J. 

Lala and others —Accused •— Appel 
lants. 



Emperor —Opposite Party. 

Criminal Ref. No. 15 of 1930, Decided 
on 24th April 1930, made by Second 
Addl. Sess. Judge, .Lucknow. 

Public Gambling Act (18 of 1867), S. 13 
—“Public place” —Meaning explained. 

A public place is one which is in full view 
of the public and one Co which the public has 
access: White v. Cabitt , 1 K . B. 443, Iiej.i 
A. 7. 11. 1922 Oudh 275; 51 I. C. 971 and A. I. 
11. 1922 Oudh 196, Dist . [P 395 C 1] 

Jagannath Prasad Kapur — for Ap¬ 
pellants. 

H. K. Ghose —for the Crown. 


Judgment. —This is a reference ‘bv 
the Second Additional Sessions Judge oi 
Lucknow at Unao in a case of gambling 
under S. 13, Public Gambling Act IS 
of 1867. The first objection made to 
the trial was that ono of the accused 
was only 13 years of age. The Magis- 


rato pointed out that he himself re- 
orded his age as 17, and lie was thore- 
oro quite entitled to proceed with the 
:ase as no plea was raised that the ao- 
used was a minor. The second point 
aised by the learned Additional Ses- 
ions Judge is that the place where the 
'ambling book place was not a public 
dace. Ho describes it as a verandah 
>f a shop and he does not controvert 
ho statement of the Magistrate that it 
g on a public road. A public place for 
he purposes of the Gambling / ot j® 
dace to which the public have ® j 
if access and the question of ownership 

s immaterial. The same Is c 1 
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taken by the Courts in England in in¬ 
terpreting various special acts and I 
have before me a very recent decision 
of the King’s Bench, White v. Cahitt (1) 
in which reference is made to the stan¬ 
dard case of Queen v. TVcl lard (2) which 
shows that the view taken in England 
still is that a plot of ground privately 
owned to which the public have no 
right of access but are allowed to pass 
over may be a public place. 

The learned Additional Sessions 
Judge refers me to two cases: one 
reported in Emperor v. Bashir (3) 
and another reported in an unautho¬ 
rized report of the Lahore High 
Court Bad rad lid din v. Emperor (4) in 
which cases it was held that certain 
places, namely, land forming an angle 
between two roads in the one case and 
lands situated near a temple in the 
premises of the railway station in the 
other case wore not public places. I 
have been referred on the part of the 
Crown to another ruling of the Judicial 
Commissioner's Court reported in Em¬ 
peror v. Lalji (5), in which it was held 
that a footpath running from a public 
way through a private grove and used 
by the public as of right is a public 
place. None of these cases is exactly 
parallel to that before me. In my opi¬ 
nion a public place is one which is in 
full view of the public and one to which 
the public has access. But in this case 
there is no evidence that the public had 
a right of access to the verandah. For 
all I know the owner of the shop may 
have refused to allow the public to go 
on his verandah. If the public had no 
right of access even though the shop is 
in a public situation it is not a public 
place within the meaning of the Gamb¬ 
ling Act. I ^accept the reference, sot 
asido the order of conviction, but in 
the circumstances it is not necessary to 
return the 184 kowris and two annas 
which wore 'confiscated. The lino if 
paid will he returned. 

V.B./fl.K. Conviction set aside , 


(1) [1030] 1 K. B. 4 43. 

(2) [1885] 11 Q. B. D. 03=54 L. J. M. C. 14 = 
49 J. P. 290=15 Cox. C. C. 550=33 W. R. 
156=51 L. T. 604. 

(3) A. I. K. 1922 Oudh 275=68 I. C. 613=23 

Cr. L. J. 581=26 O. C. 41. 

4) [1920] 67 I. C. 931. 

5 ) A. I. R. 1922 Oudh 196=68 1. C. 611=23 

Cr. L. J. 579=25 O. C. 111. 
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PULLAN AND SlilVASTAVA, JJ. 

Chatnrgun— Defendant— Appellant. 

V. 

Sh ahzady Plaintiff—Respondent. 
Second Appeal No. 356 of 1929, Deci¬ 
ded on 15th April 1930, from decree of 

Addl. Sub-Judge, Lnao, D/- 1st Septem¬ 
ber 1929.' * 

(a) Limitation Act, Art. 145—“ Deposit }t 

doe* not cover tramaction of nature 
of ‘ loan.’* 

The word deposit ’’ does not cover a tran¬ 
saction of the nature of a Joan. 

Where A lent; some ornaments to B used by 
the latter in a religious procession, 

lltid : that the transaction was a loan and 
and net a deposit and Art. 145 did not apply: 
37 Afrit/. 175 and A. /. R. 1923 Mad . 578, Ref. 

/k , A x ( p 396 C 2 ] 

(b) Limitation Act, Art*. 49, 115 and 120 

—A lent to B ornaments to be used in reli¬ 
gious procession— B lost them and A sued 
for recovery of or na me nl s —Ar t. 115 held 
to be applicable and not Arts. 49 and 120. 
—Transaction was bailment. 

A handed over to B certain ornaments to be 
U9 °d religious procession in 1924. The orna¬ 
ments were stolon. B admitted the liability 
in 1924, but denied it later on and A filed a suit 
in 1928 for recovery of the ornaments. 

!i eld : that Art. 115 applied to the case and 
and nob.Art. 49 or Art. 120. ; that fcho orna¬ 
ments had been taken on loan and the tran¬ 
saction was of the nature of the bailment as 
defined in S. 148, Contract Act ; that the 
ornaments were to bo returned within reason¬ 
able time according to S. 46. Contract Act. i.e. r 
when.the owner demanded them after the 
ceromony was complete. Time therefore ran 
from the date when B should have returned 
the articles to A and suit by A brought three 
years after that date wa 6 barred by time. 

[P 396 C 2] 

fc) Limitation Act, Arts. 115 and 120 — 
Art. 115 is residuary article for action ex 
contractu—Art. 120 should not be invoked 
if any other article has application — Limi¬ 
tation Act, Art. 120. 

Article 115 is a residuary article for actions 
ex contractu and can onl}* be applied when no 
other articlo of the Limitation Act Schedule is 
appropriate. 

As long as there is a contract between the 
parties which is not in writing and which can 
bo covered by Art. 115, Art. 120 cannot be ap¬ 
plied. Art. 120 should not bo invoked if there 
is any other article in the schedule, which 
upon reasonable interpretation of the lan¬ 
guage 9ocms to cover the particular suit with 
which the Court is dealing. [p 397 (j j] 

liadlia Krishna —for Appellant. 

Ram JBiarose ;/ Lai—l or Respondent. 

Pullan, J."“~Tho facts of this case as 
decided by tho findings of the Court 
below, which.are not now in appeal are 
as follows : On 24th October 1924 tho 
plaintiff handed over to the defendant 
four gold ornaments for use in tho Ram 
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Lila procession which was to be celo- 
biated that day. The ornaments were 
stolen from the keeping of the defendant 
owing to the latter’s negligence. The 
defendant did not at first deny liability 
and it appears that he made some at¬ 
tempts to recover the stolen articles. 
However, on 27th February 1928, the 
defendant made a statement in which 
he denied liability for the return of the 
ornaments, and the. plaintiff filed the 
present suit on 5th May 1928. In this 
second appeal we have only to consider 
whebher the suit is or is not within 
limitation. In order to determine this 
question we have to decide the nature 
of tho transaction. The lower Court 
has found that it was a deposit and that 
Art. 145, Soh. 1, Lim. Act, applies 
to the case. Art. 145 deals with a suit 
against a depository or pawnee to re¬ 
cover moveable property deposited or 
pawned, and the period of limitation is 
thirty years from the date of the depo¬ 
sit or pawn. The word “ deposit ” as 
pointed out by the Madras High Court 
in V. Balakrishnudu v. Narayanasu'amy 
Chetty (l), is derived from the Latin 
depositum, a technical word u 9 ed in the 
Roman law of bailment for a bailment 
of a specific thing to be kept for the 
bailor and returned when wanted, as 
opposed to commodatum where a speci- 
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the word "deposit” is used in the ordL 
nary sense of the word in the English 
language, and as far as I am aware the 
w ord deposit does not cover a tran¬ 
saction of the nature of a loan. The 
transaction that we have to consider is 
a loan. The plaintiff lent the defen. 
dant these ornaments to be used by the 
latter in a religious procession. There 
was no question of trust or quasi trust. 
It was a mere loan for the benefit of 
the borrower and in my opinion Art. 
145 has no application. 

I am equally certain that Art. 49 need 
not be considered. This article provides 
for a case where the property has been 
wrongfully taken or injured or wrong¬ 
fully detained. The property was not 
wrongfully taken, it was not injured nor 
was it detained by the defendant, be¬ 
cause it was stolen from his possession 
before he had an opportunity of return¬ 
ing it. This article, though pleaded in 
the first Court, was given up in the 
Court below. The only other article 
which appears to be applicable is Art. 
115. This prescribes the period of three 
years limitation in a suit for compensa¬ 
tion for the breach of any contract ex¬ 
press or implied and the limitation runs 
from tho time when the contract is 
brokeu. It is nob and cannot be contes¬ 
ted that the defendant when he took 


fic thing is lent to the bailee to be used 
by him and returned. In popular lan¬ 
guage commodatum is translated by the 
word loan” and the distinction between 


dej osit and loan is this : that a deposit 
is to be kept by the depositee for the 
depositor and tho loan is to be kept by 
tho borrower for himself. Thus I depo¬ 
sit my hat in tho cloak room. My hat 
is n^t to be used by the depositee, bub is 
to bo kept for mo and returned to me 
on my demand ; bub l lend my money to 
a friend and he can do what tie liko3 
with it as long as ho returns it to me 
either on demand or at some spocifiod 
timo. It may be, as observed by Sir 
Walter Schwabe when Chief Justice of 


the Madras High Court, in Kishtappa 
Chetty v. Lakdivii Ammal (2), that Art. 


145 covers more than tho depositum o 
Roman law, and his Lordship observec 
that the framers of the Indian Limitatioi 
Act meant to use simple aud plait 
language,” but 1 bake this to mean thai 


(1) C1014J 37 Mad. 175=24 I. C. 852. 

(2) A, I. R. 1923 Mad. 578=72 I. G, P42. 


these articles of jewellery on loan was 
bound to return them, and as he took 
them for a special purpose namely for 
use in the Ram Lila procession, ho 
should not have retained tho articles 
after the purpose had been accomplished. 

In fact the transaction is a bailment 
as defined in S. I4S, Contract Act, and a 
bailment is tho delivery of goods by one 
person to another for some purpose upon 
a contract that they shall, when the 
purpose is accomplished, be returned. 
Thus, although no time was stipulated 
for tho return of the articles there was 
in my opinion an implied contract that 
thoy should bo returned when the pur*, 
poao for which they were borrowed was 
accomplished. S. 46, Contract Act, la>s 
down that whore no timo for perform-, 
ance of a contract is speciGed the 
engagement must bo performed wi i ,n 
a reasonable timo, and the ques ion 
“what is a reasonable time is in each, 
particular case a question of fact. ■ 

clearly unreasonable for a perso 
lias borrowed ornaments foi use 
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ceremony to detain them after the.cere¬ 
mony has been completed and the owner 
has demanded their return. 

As 1 stated above this is nob a case of 
detention, but if 1 were required to find 
what was a reasonable time for these 
articles to be returned, supposing that 
they had not been lost and that the de¬ 
fendant was in a position to return 
them, 1 should say that that reasonable 
time was when the lender asked for the 
articles after the purpose for which they 
had been lent had been accomplished. 
The defendant reported to the police 
the theft of the articles on 27th October 
1924, and this may be taken for the 
purposes of limitation as the date when 
the defendant should under his implied 
contract have returned the articles to 
the plaintiff. In my opinion the plain¬ 
tiff had a period of three years from 
that date to bring a 9uib either for the 
return of the articles or for compensa¬ 
tion. He cannot rely on the fact that 
the defendant did nob deny his liability 
during that period for obtaining an ex¬ 
tension of the period of limitation. Art. 
.Ll-j is a residuary article for actions 
lex contractu and can only be applied 
when no other article of the Limitation 
Act Schedule is appropriate. It would 
not in my opinion be proper to go be¬ 
yond this and take refuge in the omni- 
Jbus Art. 120. 

As long as there is a contract between 
,the parties which is not in writing and 
which can be covered by Art. 115, Art. 
120 cannot be applied. Indeed it should 
never be invoked if there is any other 
article in the schedule which upon rea¬ 
sonable interpretation of its language 
seems to cover the particular suit with 
which the Court is dealing. In my 
opinion the transaction between the 
partios can bo coverod by a reasonable 
interpretation of the language of Art. 

and as tho suit has been brought 
• moro than threo years after the breach 
of the contract it is barred by time and 

I would therefore allow this appeal with 
costs. 

Srivastava, J. — 1 agree. Art. 115 
governs suits to recover moveable pro¬ 
perty deposited or pawned.” In the 
present case tho reliof claimed by the 
plaintiff and decreed in b is favour is a 
decree for monoy representing the value 
of the ornaments. Tho article has, in 
™y opinion, no application to a suit for 
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such a money decree. Art. 49 also is in¬ 
applicable. Though the suit is for com¬ 
pensation, yet on the facts found it is 
impossible to say that the defendant 
has wrongfully taken or injured, or that 
be is wrongfully detaining the orna¬ 
ments which have been stolen. 

Thus in the absenco of any specific 
article, Art. 115 which is a residuary 
article would seem to apply. When the 
deiendant borrowed the ornaments he 
must be deemed to have made an im- 
plied contract for the return of the 
goods to the plaintiff. Under S. 160. 
Contract Act, it is the duty of the bailee- 
to return the goods bailed without de¬ 
mand as soon as the time for which they 
were bailed has expired or the purpose 
for which they were bailed has been 
accomplished. Admittedly the orna¬ 
ments were borrowed for the purpose of 
the Ham Lila and the Ram Lila was over 
on 24th October 1924. There was there¬ 
fore a breach of the contract when the 
ornaments were not returned after the- 

completion of the Ram Lila and the suit 
is barred by Art. 115. 

By Court.— The appeal is allowed 
the decree passed by the lower Court 
is set aside and the plaintiff's suit is 
dismissed with costs in all the Courts." 

U.M./B.K. Appeal allowed. 
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Srivastava and Pollan, JJ. 
Duane a Defendant—Appellant. 

v. 

Ali Muhammad Khan and others _ 

Piaintiff and Defendants—Respondents 

Hirst Appeal No. 104 of 1929 De 
c.dedon 17th April 1930, from decree 
of Sub-Judge, Rao Bareli, D/- 26th 
August 1929. 

Transfer of Property Act. S. 74 — Mort- 
8^8® by A to J j Sale of lame property to G 
who paid B'fi mortgage out of consideration 
—-Property already attached under previous 
claim by D and purchased by him in execu¬ 
tion—Suit by C for refund of amount naid 
to/J-Cheld to have been .ubrogated n 
rights of B, his remedy being to enforce 
payment against property covered by mon- 

gage Mortgage being consideration for 

payment, held there was no f a :i” J 
consideration and no suit for f °* 
would lie e. c had .ufferedno Jo., r ' fun ‘ , 

A executed a mortgage,deed j n reject 

certain property in favour -of B T 1 of 

oxecuted a ealo doed in reject mT p on A ' 

(including the property mortgaged/ 1 i n Pr f ° P ,f rey 
Of C, oortain sum out of hh? ln favour 

being left with C to be paid toT^n^ 
the money, satisfying the Mortgage i n ^vo.n 
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oi B . But D already held a decree against 
.baud had attached the property (which C had 
purchased) in execution of that decree. The 
sale to C was held void and D purchased the 
property in the execution sale. C thereupon 
brought a suit claiming for refund of the 
amount paid in cash by him to B from •B in 
the first instance and failiug him from .1. 

.Held : that the rule of subrogation applied 
to the case aod C had stepped into the .shoes 
of B to the extent of pvymeut mida by him 
to B .. Payment by C to B was to be regarded 
a purchase pro tanto of his rights and C's 
remedy in respect of the amount piid by him 
w\s to enforce payment of it against tbo pro¬ 
perty covered by the mortgage. [P 399 C 2] 
- Held further ; thafc-C was not entitled to re¬ 
fund on the ground that the consideration had 
failed as the consideration for the payment 
was not the sale deed in favour of C but the 
mortgage held by B aud C had only acquired 
the rights of B, [P 409 C 1 J 

Hell further ; that although there was a 
-clause in the sale-deed that .4 would be res¬ 
ponsible for loss and damage suffered by C, 
there was hardly any loss or damage if C had 
been subrogated to the rights of B aud had 
acquired a chirge on the propertv * A. I. R. 
1924 P. C. 35 and A. I. R. 1920 P. C . 6S and 
A. I . R. 1920 P. C. 109, Rel. on. [P 400 C 2] 

Bam Bharose Lai —for Appellant. 

M. Wasim — for Respondent 1. 

BaBia Krishna — for Respondent 2. 
Judgment. —This is a first appeal 
against the judgment and decree dated 
26th August 1929 passed by the Sub- 

ordinate Judge, Rae Bareli. 

The facts, so far as they are material 
for the purpose of this appeal, are that 
Muhammad Asad Khan, defendant 1, 
Mt. Kaniz Abbas defendant 2 and Mt. 
Zinat Bibi defendant 3 are the son, 
widow and daughter respectively of one 
Mumtaz Ali Khan. On 2Lst January 1924 
Muhammad Asad Khan defendant 1 
executed a mortgage-deed (Lx, D-l) in 
■favour of Sankata, father of Dwarka 
and Raraautar, defendants 4 and 5 in 
respect of certain propeitj in village 
Chak Akhtiyarpur. Muhammad Asad 
Khan also executed a deed of further 
charge (Ex. D-2) on 18th March 1924. 
Defendants 1, 2 and 3 executed a sale 
deed in favour of the plaintiff on 9th 
'November 1928 in respect of . theii 
shares in Chak Akhtiyarpur which in¬ 
cluded the share covered by the deeds 
of mortgage and further charge (Exs. 
D-L and D-2) above referred to. This 
sale deed was for Rs. 20,000 out of 
which k Ks. 4,000 were left with the 
plaintiff for payment to Sankata. The 
plaintiff on 2nd February 1929 paid 
Dwarka and Ramaufcar, defendants 4 
.and 5, Rs. 2,000 in cash and executed a 


pro-note in their favour* for the remain* 
ing Rs. 2,000 and the mukhtar of defen¬ 
dants 4 and 5 entered satisfaction of 
the two deeds on their back. Muham¬ 
mad Shakir Khan and Mt. Karam Bibi 
defendants 6 and 7 held a decree for 
dower against defendants 1 to 3. They 
had in execution of their decree at¬ 
tached the property conveyed by the 
sale deed dated 9th November 1928 be* 


fore the executi“n of that deed. In 
pursuance of this attachment they put 
the property to sale. The plaintiff ob¬ 
jected bo the sale on the basis of the 
sale deed dated 9th November 1928 but 
the execution Court by its ordor dated 
the lGbh February (Ex. 4) held that 
the sale having been made after attach¬ 
ment was legally void. The property 
was accordingly sold and was purchased 
by defendants 6 and 7 themselves on 
20bh ' February 1929. The sale was 
confirmed on 23rd March 1929. The 
plaintiff instituted the .suit which has 
given rise bo this appeal for refund of 
the consideration paid by him to 
defendants 1 to 3 including the amount 
paid by him to defendants 4 and 5. He 
also claimed .certain mesne profits. 
During the course of the trial the plain¬ 
tiff made a compromise with defen¬ 
dants 1 to 3 and also with defendants 4 
and 5 as regards several items of the 
claim. The only item which remained 
in controversy was the item of Rs. 2,000 
paid to defendants 4 and 5. In res¬ 
pect of this the plaintiff claims a de¬ 
cree in the first instance against defen¬ 
dants 4 and 5 and failing them, a decree 

against defendants 1 to 3. 

The learned Subordinate Judge has 
held that the plaintiff is entitled bo get 
back this amount of Rs. 2,000 from 
defendants 4 and 5 to whom it was paid 
by him and has accordingly decreed 
the plaintiff’s claim in respect of this 
sum against them. It might be men¬ 
tioned that defendants 6 and 7 though 
originally impleaded in the suit, wore 
subsequently discharged by the plam- 


warka defendant 4 has come here 
ipeal. There has been a triangular 
est'.before us between the dofen- 
-appellant, the plaintiff and defo - 
3 l to 3. Each party has sought to 
w the responsibility on one oi other 
'e remaining two. On the ono hand 

appellant contends that he oa 
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bo made liable to refund the amount of 
Rs. 2,000 received by him in part pay¬ 
ment of his mortgage and that the plain¬ 
tiff has, by making the payment, been 
subrogated pro tanto to the rights pos¬ 
sessed by him under the mortgages 
Kxs. D* 1 and D-2 and must enforce his 
rights as such against defendants 6 and 
7 who have purchased the property sub¬ 
ject to the prior encumbrances, or 
should seek to recover tho money from 
defendants 1 to 3 who directed him to 
redeem the mortgage. Tho learned 
counsel for the plaintiff respondent on 
the othor hand maintains that the 
learned Subordinate Judge was right in 
giving him a decree against defendants 
4 and o.^ In the alternative he contends 
that, failing them, the plaintiff should 
be given a decree .against defendants 1 
to 3, but ho repels the contention that 
he has been subrogated to the rights of 
defendants 4 and 5. Tho learned 
counsel for defendants 1 to 3 joins 
hands with the plaintiff in supporting 
the decree passed by the lower Court 
and also supports the defendant-appel¬ 
lant as regards the plea about subroga¬ 
tion. .We are of opinion that the rule 
of subrogation applies to the case and 
that the plaintiff has stepped into tho 
shoes of defendants 4 and 5 to the 
extent of the payment made by him to 
the said defendants. The appeal must 
therefore succeed on this ground. 

In Af ah re<ldi Ayyarcddi v. Cropalakri- 
shnayya (i)! land was subject to three 
simple mortgages of which the second 
only was on the crops as well as the 
land. A purchaser from the mortgagor, 
and the respondents, assignees of his 
interest, paid to tho second mortgagee 
money to save the crops from sale under 

la decree which he had obtained upon 
bis mortgage. It was held by their 
Lordships of the Privy Council that 
where being uo covenant by the mortga¬ 
gor to pay tho third mortgagee, the 
payments made to the second mortgagee 
were to be regarded as purchases pro 
tanto of the second mortgage, not as a 
discharge of it, tho fact that the third 
mortgage did not include tho crops not 
being material ; and that accordingly 
the respondents wore entitled in respect 
of the payments to priority over the 
third mortgagee. In Ram Charan 

~U) A. I. EL 1924 P. 0. 3f> = 79 I, C. 592=51 
I. A. 140 = 47 Mvi. 190. 


Lout a V. Bhagican Da* Maliesliri (2), 
which was a case of a joint Hindu 
family, it was held by their Lordships 
of the .Judicial Committee that where 
the purchaser of certain joint family 

property under a contract made by the 

karta discharges the debt due under an 
earlier mortgage out of the sale price 
and on a suit by the karta’s sons the 
contract of sale is set aside, the pur¬ 
chaser stands in the shoos of tho mort¬ 
gagee and the possession of the property 
by him, although unwarranted as a pur¬ 
chaser, should be treated as possession 
under a usufructuary mortgage. Simi- 

. rly hi Nasiruddin v. Ahmad Husain (3) 

it was held by their Lordships of the 
.Judicial Committee that where a sub¬ 
sequent sale of property is declared in¬ 
valid owing to a prior contract of sale 
in favour of another person, and the 
subsequent purchaser, in virtue of his 
claim to be a purchaser, discharges 
mortgages upon the property, he is. in 
respect of any money paid bv way of 
such discharge, entitled to stand in the 
shoes of the mortgagees whom he has 
paid off and to a charge upon the pro¬ 
perty for any sums so paid by him 
which might have been rightfully due 
under the mortgages. 

. Tho principle underlying these deci¬ 
sions seems to us to be fully applicable 
to tho present case. The plaintiff was 
a purchaser, free from encumbrances, of 
the property mortgaged with defen¬ 
dants 4 and 5. In virtue of his claim 
as such purchase he paid Rs. 2,000 in 
respect of the said mortgages. Subse¬ 
quently the sale in his favour was de¬ 
clared invalid as against defendants 6 
and 7 and tho property was put to sale 
at the instance of the latter. Undorl 
the circumstances there is no reason 
why tho payment made by tho plaintiff 
to defendants 4 and 5 should not be re¬ 
garded as a purchase pro tanto of their 
rights. Wo are, therefore, of opinion 
that the plaintiff's remedy in respect of 
this sum of Rs. 2,000 is to enforce pay-! 
ment of it against the property covered 
by the mortgages, Exs. D-l and D 2. 

It* was also contended on behalf of 
the plaintiff-respondent that oven if ifc 
is hold that ho had boon subrogated to 
the rights of defendants 4 and 5, still 


(2) A. 1. R. 1926 P. C. GS = 

/ol ! A t * 142=48 All. 443. 

(3) A. I. R. 1920 P. C. 109= 


95 I. C. 898=53 
97 I. C. 543. 
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that should not stand in the way of his 
getting a personal decree against defen¬ 
dants 4 and o or failing that against de¬ 
fendants 1 to 3 if he succeeds in estab¬ 
lishing his claim for such relief against 
them His argument was that ho is 
entitled to such a decree against defen¬ 
dants 4 and 5 on the ground that he 
had paid the Rs. 2,000 in question to 
them upon an existing consideration 
which has afterwards failed, and 
against defendants 1 to 3 upon the basis 
of the covenant contained in the sale- 
deed dated 9th November 1928. With 
reference to the claim against defen¬ 
dants 4 and 5 reliance was placed upon 
the observations of Lord MansGeld 
quoted in Jugdeo Narain Singh v. Raja 
Singh (4), which are to the following 
effect : 

“ This kind of equitable action to receive 
back money which ought not in justice to 
bo kept is Very beneficial ani, therefore, much 
oncouraged; it lies only for money which ex 
aequo et bono tho defendant ought to refund; 
it does not lie for money paid by the plaintiff 
which is claimed of him as payable in point of 
honour and honosty, although it could not 
have been recovered from him in any course 
of law, as on payment of a debt barred by the 
statutes of limitation, or contracted during his 
infancy, or to the extent of principal aud legal 
interest upon an usurious contract, or for 
money fairly lost at play; because in all these 
cases the defendant may retain it with 
a safe conscience, though by positive law 
ho was barred from recovering. But it lies for 
inoaoy paid by mistake or upon a consideration 
whioh happens to fail, or for money got 
through imposition (express or implied) or ex¬ 
tortion or oppression or an undue advantage 
taken of the plaintifl’s situation contrary to 
laws made for the protection of persons under 
these circumstances ” 

, lb was conceded that no case based 
lupon mistake was set up in the plea¬ 
dings hut it was said that as the sale- 
deed obtained by tho plaintiff has been 
iheld to ho invalid ho is entitled to get 
back the money on the ground of the 
failure of consideration. We cannot 
see our way to accede to this argument. 
The consideration for the payment of 
Rs. 2,000 to defendants 4 and 5 was 
not tho 3 ale deed obtained by the 
plaintiff in his favour bub the morfc- 
Igage-deed held by defendants 4 aud 5. 
We have already hold that tho plain¬ 
tiff by making that payment has ac¬ 
quired the rights of tho mortgagees to 
that extent. It cannot therefore be 
said that the payment was made upon 
(4) tiflSS] 16 Oal. G56. “ ~ 
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any consideration which has afterq 
wards failed. 


Next as regards defendants 1 to 3, 
the sale deed Ex. 1 no doubt contains 
a clause which provides that the 
vendors would be liable for any loss and 
damage suffered by the vendee. If the 
plaintiff has been subrogated to the 
rights of defendants 4 and 5, and if he 
has acquired a charge on the property 
in respect of the amount of Rs. 2,000 
paid by him, it is hardly possible to 
say that there has been any such loss 
or damage as would attract the appli¬ 
cation of the clause relied upon in the 
sale deed. If for any reason the plain¬ 
tiff is unable to enforce payment of the 
sum of Rs. 2,000 in dispute against the 
property it may be possible for him 
then to say that he has suffered a loss 
and damage which entitles him to a 
personal decree against the vendors on 
the basis of the covenant contained in 
the sale deed. Unfortunately the whole 
controversy has arisen on account of 
the plaintiff’s own conduct in discharg¬ 
ing defendants 6 and 7 from the 9 uit. 
If the aforesaid defendants had been 
parties before us, we could very well 
have made a linal adjustment of the 
rights of the parties in this suit. Lnder 
the circumstances we must disallow 
the plaintiff’s claim against defendants 


to 3 also. 

The result therefore is that we al- 
w the appeal and set aside the decree 
the lower Court in respect of Rupees 
000 passed against defendants 4 and 
Tho decree of the lower Court will 
, modified accordingly. In all ouhe 
sneefcs the decree will stand. lhe 
ipellant will be allowed the owj 
thi3 appeal against the plaintiff and 


A ** 




r.m./rk. 


Order accordingly- 
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Emperor— Opposite Party. 

Criminal Revn. Appln. 46 of 1930, 
Decided on 7th May 1930, from order 

of Sess. Judge, Lucknow, D/- 31st July 
1929. 

(a) Limitation Act, Art. 181—Art. 181, Lim. 
Act, does not apply to application in revision 

No time limit is placed on High Court’s 
power of revision—Criminal P. C., S. 439 — 
Civil P. C , S. 115. 

Article 181 has no application to an appli¬ 
cation made to High Court in revision of an 
order of a -criminal Court of inforior jurisdic¬ 
tion. It does not appear that the legislature 
ovor intended that there should bo a time 
limit placed upon the powor of tho High Court 
to interfere by way of revision in a* criminal 
case. Thoro is no reason also why the same 
principle should not be applied to civil revi¬ 
sions. These powers are exorcised by High 
Court quite irrespective of any right on the 
part of tho aggrieved party to move the Court. 
43 Cal. 1029, Ref. [P 401 C 2] 

(b) Criminal P. C., S. 439—Ad mission or 
non-admission of application is in discretion 
°f Court — Applications must be made 
within reasonable time. 

' The admission or non-admission of applica¬ 
tions for rovision is entirely disoretionary and 
it is not necessary for tho Court to prescribe 
any hard and fast rule, but the Court should 
not as matter of practice admit applications 
for rovision unless it is satisfied that they are 
made within a reasonable time, and the reason¬ 
able time would appear to bo the time granted 
by statute for admitting appeals. When an 
application* for revision has been made after 
the expiry of the period allowed for an appeal 
it i9 proper that the Court should ask tho 
applicant to give reasons for the delay and 
if those reasons are not sufficient to dismiss 
tho application : 8 All. 514 ; 27 All. 468 and 
A. I. R. 1923 Oudh. 272, Ref. [P 402 C 1, 2] 

( c ) Penal Code, S. 40o—S. 405 covers 

any person who is in any manner entrusted 
with any property, 

8ootion 405 does not limit tho .offence tc 
the caso of persons who are entitled to bo 
called trustees in tho technical sense. The 
section is couched in broad terras and covers 
any porson who is in any manner entrusted 
with any proporty. Where a person managos 
a largo proporty under a dofinito agreement 
that ho should got 3/.5ths for his own uso and 
spend 2/5ths on certain religious and educa¬ 
tional objects, if it can be proved that he has 
converted to his own uso some protion of the 
2/5ths sharo of tho profits which ho should 
dovoto to these objects, ho may bo properly 
convicted of an offence of breach of trust: A. J, 
R. 1927 Oudh 119, Dist. [p 403 C 1] 

St. George Jackson — for Applicant. 

II. K. Ghosh — for the Crown. 
Judgment. —This is an application 
in revision of an order passed on appeal 
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by the learned Sessions Judge of 
Lucknow on 31sfc July 1929. When 
the application was admitted the 
office reported according to tho practice 
of this Court that it was within time 
up to 31st July 1932, hut an objection 
has now been raised by tho learned 
Assistant .Government Advocate that 
this application should he held to have 
been made too late and that in accor¬ 
dance with the practice of this Court 
it should not be entertained. Tho prac¬ 
tice of the office is based on the belief 
that Art. 181, Lim. Act, applies to 
applications for revision. It is true 

that that article is provided for ai)Dli 
cations 1 y 

“for which no poriod of limitation is provided 
elsewhere in this schedule or bv S 48 Civil 
P. C., 1908.” J ’ 1V1J 

and the time from which the period 
begins fco run is ‘‘when tho right to 
apply accrues. 1 ’ In my opinion this 
article has no application to an appli-l 
cation made to this Court in revision 
of an order of a criminal Court of in- 
foiioi jui isdiction. It does not appear 
that tho legislature over intended that 
there should be a time limit placed' 
upon tho power of a High Court to in¬ 
terfere by way of revision in a criminal 
caso. I say “a criminal case” because 
the case before me is a criminal case, 
but I know of no reason why the 3ame 
principle should not be applied to 
civil revisions also. These powers are* 
exorcised by a High Court quite ir¬ 
respective of any right on the part of 
aggrieved persons to move the Court. 

As a matter of fact no one has any' 
right to move the Court in rovision. 
All that can be done by the aggrieved 
person is to ask the Court to exercise 
the power conferred upon it by S. 435, 
Criminal P. C. I therefore find a fur¬ 
ther roason for my view that Art. 181, 
Lim. Act, has no application to this case 
in tho fact that no “right to apply” lias 
accrued to tho porson making it. A 
similar case came before a Bench of 
the Calcutta High Court in tho matter 
of Iihetra Mohan Giri v. Darpa Nara- 
yan Giri (i). In rejecting tho appli¬ 
cation tho learned Chief Justice ob¬ 
served : 

“This is not a question of limitation but a 
rulooftbo practico of the Court to tbo ollect 


(1) Cl 0 ir>] 43 Cal. 1020=17 Cr. L. J. 410=35 
I # O* 070« 
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thrkt an application for revision must ba made 
within a reasonable time.** 

Moreover justice demands that there 
should be no limitation for righting a 
miscarriage of justice for such a mis¬ 
carriage may be discovered many years 
after it has been committed, and in 
many cases it can only be put right 
by moving the High Court in revision. 

On the other hand it has never been 
the practice of this Court, or, as far as 
I know, any High Court, to admit 
applications for revision if in the opinion 
of the Court they have been made 
after unreasonable delay. The Calcutta 
High Court has laid down in the case 
to which I hav3 referred that their 
practice is to admit no applications after 
a period of 00 days together with such 
period as may have been necessary for 
obtaining copies; but they observe that 
this is not an inflexible rule and in 
exceptional circumstances might be 
departed from. I have been referred 
to two cases decided by the Allahabad 
High Court : Queen-Empress v. Ram 
Narain (2) and Emperor v. Jagan 
Nath (3) in which applications for 
revision were rejected on the ground 
that they were made too late. The 
first was made nine months after the 
order of which revision was sought 
and the second was made 5 months and 
23 days after the order. In Oudh there 
is no reported case on the criminal side 
though I am informed that the prac¬ 
tice of the Court has always been to 
reject applications made more than 
90 days after the order complained 
against unless special reason was shown 
for the delay. In a reported case on 
the civil side the Judicial Commissioner 
rejected an application for revision on 
the ground that it was filed after an 
inordinate delay, that is to say, a year 
after tho order complained of : Binda 
Prasad *v. Banarsi Das (4). In my 
opinion the admission or non-admission 
of such applications is entirely dis¬ 
cretionary and it is not necessary for 
the Court to prescribe any hard and 
fast rule, but tho Court should not as 
a matter of practice admit applications 
for revision unless it is satisfied that 
they are made within a reasonable 
time, and the reasonable time would 

tl88G] 8 All. 514=(188G) A. W. N. 177 ~ 

(3) [1005] 27 All. 4P8=(1905) A. W. N. G5. 

(4) A. I. R. 1923 Oudh 272—77 I. O. 115. 
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appear to be the time granted by statute/ 
for admitting appeals. When an appli¬ 
cation for revision has been made after 
the expiry of the period allowed for 
an appeal it appears to mo proper that 
the Court should ask the applicant to 
give reasons for the delay, and if those 

reasons are not sufficient to dismiss the 
application. 

In the present case the judgment was 
dated 3ist July 1929. The applicant 
applied for a copy of the judgment on 
21st October 1929 and obtained it on 
22nd October, and he did not file any 
application in revision until the 12th 
April 1930. The learned counsel who 
appears for the applicant has given no 
reasons for the delay and in my opinion 
I should be fully justified in the circum¬ 
stances in rejecting the application. As 
however the application was admitted 
by a learned Judge of thi3 Court owing 
to what I consider to be an incorrect 
office report on the point of limitation 
I think it right to decide the case also 
on the merits. The applicant was found 
guilty of the offence of breach of trust 
under S. 406, I. P. C , and sentenced to 
one day's simple imprisonment and 
to pay a fine of Rs. 1,000. He is a here¬ 
ditary Sajjadaaashin of a Mahomedan 
religious institution in the Rae Bareli 
District. 

''Tho -property was made wakf in the time of 
the- Kings of Oudh’and'after the annexation the 
British Government restored to the sajjadana- 
shin the s»me tenure which he was in pos¬ 
session of prior to confiscation." 

These words are quoted .from a judg¬ 
ment of this Court in an appeal in a civil 
suit in which the present applicant was 
the defendant Shah Mohammad Naim 
Ata v. Mohammad Shamsuddin (5). I 
have been a 9 ked to hold that in view of 
that judgment the applicant is not a trus¬ 
tee aud cannot be guilty of the offence 
of breach of trust. Apart from the fact 
that this judgment was delivered on 
20th December 1926 long before the 
offence, if any was committed for which 
the applicant lias been convicted, I can 
find nothing in the judgment bo show 
that the applicant holds a position in 
which it is impossible for him to commit 
a breach of trust. On the contrary it 
appears that he manages a largo P ro ' 
perty under a definite agreement a 

(5) A. I. R. 1927 Oudh 113=100 I. C. 241=2 

Buck 109. 
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Lachhman v. Emperor (Pullan, .T.) 

ho should. get 3/oths for his own use and filing goes ou at 
spend 2/5ths on certain religious and h, ebly undesirable 
educational objects. If it can be proved ®"®®"F a « e r d a to r . un 1 
that he has converted to bis own use P 1,1 ° 

some portion of the 2/5ths share of the J. N. Prasad 

prouts which he should devote to these H. K Ghose — 

objects it appears to me that ho may be J u d« mpnt r 

!&,&,**,.bs'•« 

defineU 6 th hS which is fchere The kotwaro7" 

entitled to be called trustees in the S orde °“o raid 
technical sense. The section is couched wa3 r. 0 ; nc on ( 

in broac terms and covers any person found a numbe 
who is in any manner entrusted with w j t h cowrios 
any property. A perusal of the judg- monov fo . ° V 

ments of the Courts below show that 24-12-9 and' 

they have found the applicant guilty of playin^ was twer 
converting to his own use a portion of fcrato fined all exc 
the funds which he was legally bound fc 0 be minors and 
to spend on the objects on trust. I can w ;th an admoniti 
fand no reason to doubt the correctness, Q f tines realizec 
legality or propriety of the finding, judgment the Mn 
sentence or order of the lower Court. "The festival of D 
1 therefore gee no reason to interfere in permit to persons 
revision on the merits of the case. The of fche provisions of t 
application ig accordingly digmissed. The last word 

P.N./r.k. Application dismissed. festival of Dewali 


* A, I. R. 1930 Oudh 403 

Pullan, J. 

Laclihman and othevs — Accused—Ap¬ 
plicants. 


» • 

Emperor Complainant — Opposite 
Party. 

Criminal Kef. No. 22 of 1930, Decided 

on 19th May 1930, reported by Sess. 
Judge, Unao. 

# fa) Public Gambling Act, Ss. 3 and 4 — 
Dewali gambling is not an offence unless it 
is in contravention of Gambling Act. 

gambling in Dewali should not be considered 

^ * a offo “®e; but the law will not coun¬ 
tenance gambling ovon at Dewali if it is in 
contravention of the Gambling Act. 

Where the only ovidonce that anything was 
done m contravention of the Gambling Act 
was that the ownor of the house had in front of 
him a small pot containing As. 15 and thoro 
was no reason to suppose that the sum repre¬ 
sented his profits or that it was what is known 

ns "nar and the suras staked were quito 
trifling. t 

Held: that it was only a ciso of Dowali 
gambling in private houso and no offence was 
committed under the Gambling Act : 20 O C 

4 and A. /. R. 1922 Oudh 224, Rel. on. ‘ * 

^ 4 [P 403 C 21 

^ (b) Public Gambling Act, S.5—To issue 
gambling warrant to raid houses where goes 
° n * n >> undesirable. 

To issue warrant to raid houses where gam* 
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bliDg goes on at the time of Dewali is 
highly undesirable as the polico are merelv 
encouraged to run in numbers of perfectly in¬ 
nocent persons in order to got a reward. 

r [P 414 Cl] 

J. N. Prasad Kapur — for Applicants. 

H. K. Ghose — for the Crown. 

Judgment. These references were 
made by the learned Sessions Judge of 

nao. They arise out of the same case. 
The Kotwal of Unao obtained a war¬ 
rant from the Superintendent of Police 
in older to raid a house where gambling 
was going on at the time of Dewali. He 
found a number of people gambling 
with cowries. The total amount of 
money found on the premises was 
, ‘ 24-12-9 and the number of persons 
playing was twenty-eight. The Magis¬ 
trate fined all except two whom he held 
to be minors and whom he discharged 
with an admonition. The total amount 
of fines realized was Rs. 29. In his 
judgment the Magistrate observed : 

The festival of Dewali does not give a free 
permit to persons to gamble in contravention 
of the provisions of tbo Gambling Acfc.” 

The last words are important. The 
festival of Dewali is recognized by all 
Hindus as a time when gambling is not 
only permissible but praiseworthy, and 
the law has never yet interfered’with 
this piactice as such. It is, however, 
true to say that the law will not coun¬ 
tenance gambling even at Dewali if it is 
in contravention of the Gambling Act 
If, therefore, this gambling took place 
in a public place, or if the owner of the 
premises was making a profit out of the 
gamblers, the conviction might not bo 
illegal although the raid and the prose¬ 
cution would still in my opinion be de¬ 
plorable. The only evidence in this 
case that anything was being done in 
contravention of the Gambling Act is 1 
that the ownor of the house had in 
front of him a small pot containing As. 15. 
Thoro is no reason whatevor for suppos¬ 
ing that this rosprosentod his profits or 
that it was what is known as *nal' Tt 
may very well have been the small sum 
which he had won or which ho proposed 
to stake. In my opinion this was an 
ordinary case of Dowali gambling in a 
private house. Tho sums stakod were 
trifling and in my opinion no offence 
was committed under the Gambling Act i 
On previous occasions the Judicial CW ! 
missioners of Oudh have had occasion 

to point out that Dewali gambling was 
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nob to be considered an offence. I refer 
to Ram Shanker v. Emperor (L) and 
Emperor v. Shankar Dayal (2). In his 
explanation the learned Magistrate has 
attempted to differentiate both cases 
but he has not succeeded. I regret to say 
that I have recently seen several cases 
in which warrants have been issued to 
the police in order that they may in¬ 
terfere with persons engaged in Dewali 
gambling. In my opinion to issue such 
warrants is highly undesirable as the 
police are merely encouraged to run in 
numbers of perfectly innocent persons 
jin order to get a reward. As I have 
already shown in this case no less than 
Rs. 290 have been collected from 26 
persons and the Magistrate has expressed 
his intention of giving a reward to the 
police I can only hope that no reward 
has been given. I accordingly accept 
this reference, set aside the convictions 
and direct that all the fines shall be re¬ 
turned. It is not, in these circum¬ 
stances, necessary to consider the minor 
law point raised as to the applicability 
of S. 562 (1-A) to cases under the Gamb¬ 
ling Act. 

R.M./R.K._ Reference accepte d . 

(1) [1917] 2(10. C. 4—18 Cr. L>. J. 494=39 

I C 334 

(2) A* I.*R. 1922 Oudh 224=71 I. C. 62=24 

Cr. L. J. 14=25 O. C. 111. 
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Pullan, J. 

Shankar Sahai —Accused—Appellant. 


v. 

Emperor —Opposite Party. 

Criminal Appeal No. 191 of 1930, 
Decided on 29th April 1930, from order 
of Ross. Judge, Hardoi, D/- 6th March 


1930. 

(a) Criminal P. C., S». 476 and 476-B- 

Proceeding*. , . . 

Proceedings under S. 476 should not bo 
undertaken on the application of private per¬ 
sons unless tho prosecution is clearly in the 
interests of the Slate and is reasonably certain 

to result in conviction. -t J 

(b) Criminal P. C., S 476-Procced.ng. 

under S 476 cannot be taken against per¬ 
son not party to proceeding. a nr 

Court caunot fcako proceedings unuor 8 . 47G 
against a person who is not a party to a pro¬ 
ceeding in any Court. [P 105 O 2J 

(cl Criminal P.C., S. 476—Officer making 
complaint under S. 476 should state evi¬ 
dence on which he relies. 

When complaints undor S. 476 are made, 
tho ofiicor making them ; must stato tho ovi- 
donco on which ho rolios otherwise the Magis¬ 


trate to whom the case is referred for deoisioa 
has no moans of ascertaining what tho evi¬ 
dence is on whioh the prosecution case is 
based. [P 405 0 2 ; P 406 0 1] 

R. F . Bahadurji and Moti Lai Sak- 
sena —for Appellant. 

B. K. Dhaon and H. K . Ghose —for the 
Crown. 


Judgment. —This is an appeal under 
S. 476-B, Criminal P. C., against an order 
of the Sessions Judge of Hardoi in which 
he makes a complaint to the District 
Magistrate under S. 476, Criminal P. C., 
requiring one B. Shankar Sahai, who is 
a practising lawyer in the Hardoi Dis¬ 
trict, to be prosecuted under Ss. 193 and 
465, I. P. C. The case which gave rise 
to the proceedings was a criminal case 
brought by one Shambhu Nath against 
Tula and others which resulted in the 
conviction of the accused for offences 
under Ss. 147, 323 and 324, I. P. O., and 
the conviction and sentences weie up¬ 
held on appeal by the learned Sessions 
Judge. Neither he nor the Magistrate 
elected to prosecute B. Shankar Sahai at 
that time and the present order has been 
passed on the application of Shambhu 
Nath. It cannot be too strongly im¬ 
pressed upon the Courts that such procee¬ 
dings should not be undertaken on the 
application of private persons unless the 
prosecution is clearly in the interest o 
the State and is reasonably certain to 
result in a conviction. I have been very 
carefully through the facts of this case. 
The Judge was under the impression 
that the assault took place in a certain 
field whioh is No. 440 and that it arose 
out of a dispute as to tenancy rights in 
that field between Tula on the one side 
and Shambhu Nath on the other. I find 
on tho contrary that in the report made 
by Shambhu Nath no particular field is 
mentioned. It is only stated that Sham¬ 
bhu Nath hoard that his jundhn crop 
had been cut, that ho went to verify 
the fact and that ho was waylaid by 
Tula and others, but the scene of the 
occurrence is not placed on 19 , ' 

Tula made a counter complaint and ho 

also stated that ho was attacked 
on his way back from his field. 
ovidonoo was recorded in Collrt °^; DO j 
November. The complainant awn^ 

himself and six other ' v,fc "^° 9 ’ of tbo 
of them mentioned the n, '“ k,e tho evi . 
field and it is very clear J* wa9 

donee that the matter in dispu 
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the assault not the field. On 25th 
November Shambhu Natb was cross- 
examined by B. Shankar Sabai who was 
counsel for the accused. He was tied 
down in cross-examination to a descrip¬ 
tion of the field which could be verified, 
but even on that day no number was 
assigned to the field. On the following 
day, 26th November, the village patwari 
was examined. He located the field from 
Shambhu Nath’s desciiption as No. 440, 
and he stated that this field was partly 
cultivated by B. Shankar Sahai, who is 
the lambardar of the village, and was 
partly fallow. Ho did not bear out 
Shambhu Nath’s assertion that ho (Sham¬ 
bhu Nath) had obtained this field by 
relinquishment from a former tenant 
Badlay. It is at this stage of the pro¬ 
ceedings that B. Shankar Sahai, who 
had withdrawn from the case on the 
previous day, was examined as a witness, 
and he said that Badlay’s field No. 440 
had been relinquished in his own favour 
and he had himself given it on lease to 
Tula accused on 25th June 1929, and ho 
verified the lease which was produced. 
The view taken by the learned Sessions 
Judge is that B. Shankar Sahai got this 
lease prepared during the trial of the 
case in order to establish the defence of 
Tula and it is on this belief that he has 
instituted proceedings against him. From 
the facts which I have stated it is evi¬ 
dent that the field was not the mxtter of 
dispute until the 25th November. Sham¬ 
bhu Nath had up till then made vague 
statements only about the cutting of his 
crops and it wa3 not until he was forced 
to give the boundaries and description 
of the field which he alleged to have 
been cut that the other side had any 
opportunity to prove their possession 
over that field. Thus the production 
of the lease was not an after thought as 
stated in his judgment in appeal by 
the learned Sessions Judge. It could 
not have been produced any earlier and 
his reason for supposing that the lease 
is antedated falls to the ground. I can¬ 
not myself see any otherreason for sup¬ 
posing the lease to be antedated. 

When proceedings wore takon under 
S. 476 Babu Shankar Sahai asked to 
produce witnesses to prove the lease, 
but he was not allowed to do so. Ho 
had also offered in Court to produce 
the deed of relinquishment said to have 
been executed in his own favour by 
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Badlay, but the deed of relinquishment 
produced by Shambhu Nath was pro¬ 
duced and not that said to have been 
executed in favour of Shankar Sahai. 
It is therefore a matter still open to 
question whether this field was relin¬ 
quished by Badlay in favour of 
B. Shankar Sahai who is the lambardar 
or Shambhu Nath who had purchased 
some land in the village and is ap¬ 
parently disliked by the former zamin- 
dars. In my opinion there is no pre¬ 
sumption that the lease produced by 
B. Shankar Sahai was a forgery and 
there is certainly no evidence to prove 
that it was not executed as stated on 
25th Juno 1929. Thus in my opinion 
the prosecution for forgery was bound 
to fail. There is nothing on which the 
Court could base a conviction. Apart 
from that the learned Sessions Judge 
acted without jurisdiction. Under 
S. 476, Criminal P. C., he could take 
action by way of complaint where in 
his opinion an offence referred to in 
S. 195, sub-S. (1), Cl. (b), or (c) 

appears to hiva baen committed iu re¬ 
lation to a proceeding in that Court. " 

But S. 196 (c), which is the relevant 
clause, forbids any Court from inquir¬ 
ing into an offence described in S. 463, 
whore suoh an offence is alleged to have 
been committed “ by a party to a pro¬ 
ceeding in any Court, ” except on the 
complaint in writing of the Court. 1 
find no clause under which the Court 
can take proceedings against a person 
who is not a party, and B. Shankar 
Sahai was not a party to the proceed¬ 
ings in the Court of the Magistrate on 
which action has been taken by the 
Sessions Judge. No doubt the learned 
Judge was empowered to take proceed¬ 
ings in respect of an alleged offence 
under S. 193, but the only statement 
which he considers to constitute per¬ 
jury was the following: 

“ Main ne No. 440 lea patta 25tli June 1020 
ko Tula Ram mulzim ko dia. ** 

The Judge himself describes the per¬ 
jury charge as a mero corollary to the 
charge of forgery. In my opinion the 
complaint of tho offence of forgory was 
without jurisdiction and neither a 
charge of forgery nor a charge of per¬ 
jury can possibly be made out on the 
materials given by the learned Sessions 
Judge. When such complaints are 
mado undor S. 4/6 tho officer making 
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them musb state the evidence on which 
he relies, otherwise the Magistrate to 
whom the case is referred for decision 
has no means of ascertaining what the 
evidence is on which the prosecution 
case is based. As far as I can see the 
Magistrate, who is required to act on 
the complaint in the present case, 
would start and end with the opinion 
of the Sessions Judge that this lease 
was antedated and that B. Shankar 
Sahai had made a false statement about 
ic. I am at a loss to see how either 
opinion of the learned Sessions Judge 
was to be established by legal evidence. 

I consider that the whole order was 
misconceived. There was no justifica¬ 
tion for the prosecution of Babu Shankar 
Sahai either under S 193 or S. 465; 
I. P. C; and under S. 476-B, Criminal 
P. C., I direct the withdrawal of the 
complaint. 

r.M./r.K. Order accordingly . 

* A. I. R. 1930 Oudh 406 

Raza and Pdllan, JJ. 

Manni —Accused —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 244 of 1930, De¬ 
cided on 10th July 1930, from order of 
Addl. Sess-Judgo, Bahraich, D/- 8th May 
1930. 

sjc (a) Evidence Act, S. 118—Evidence by 
child should be accepted with caution. 

There is no more dangerous witness than 
young children. Any mistakes or discrepancies 
in their statements are ascribed to innocence 
or failure to understand, and undue weight is 
often given to what is merely a well taught 
lesson. Children have good memories and no 
conscience. Thev are easily taught stories and 
live in a world of make-believe so that they 
often become convinced that they have really 
seen tho imaginary incident which they have 
been taught to relate. The evidouc3 of a child 
sheuld therefore b 3 accepted with groat cau¬ 
tion. C p 407 c E 

(b) Criminal P. C , S. 1 64 —St atement 
made under S. 164 behind back of accused 
cannot be u«ed against him, its only object 
being to get hold over witness. 

A statement inado under S. 164 behind tho 
back of tho accused cannot be properly used as 
evidence against him. Tho only object in re¬ 
cording such statement is to obtain a hold 
over tho witness : 17 O. C. 3’>3, Foil . 

[P 407 C 2] 

D. B. Chandra — for Appellant. 

JI. K . Ghose — for tho Crown. 

Judgment. —Manni Ahir a man of 
thirty years of age has been convicted 
of the murder of his wife and sentenced 
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to death. The sentence is before U 3 for 
confirmation and Manni has appealed 
against his conviction. 


The girl Jugra who died was stated 

by her mother bo be about fourteen 

years of age. It is in evidence that she 

had been married for about a year, that 

she was not on good terms with her 

husband and that she had run awav from 

•* 

him more than once. Her body was found 
in the river Khurpehwa on the after¬ 
noon of 16th October by Mr. Surja. 
The chaukidar Sarju was told about the 
recovery of the body and he went to 
the place and found the body of Jugra 
lying naked on the bank of the river 
tied by a rope to a short bamboo stick. 
He found her mother Mt. Surja with it. 
The chaukidar went to the police sta¬ 
tion and made a report. Admittedly 
this report is based on the state nent 
made by Mt. Surja. In that report he 
gave the gist of the evidence which has 
subsequently been produced in Court, 
lie said that on his inquiry Khemai’s 


wife (Surja) said : 

that she (tho corpse) was her daugbtor 
named Jugra who was married to M*nni Ahir 
of Gurpurwa, that she used to live little at the 
place of her husband and used to run away to 
her parents’ house, that therefore she had been 
killed by her husband, that the girl was at the 
place of her husband, that her granddaughter, 
the daughter of Baldi, had gone along with 
her to her husband’s place, that she returned 
in tho evening on the day previous sayiug that 
her aunt had been killed by her uncle, that 
R ho and her people began to search for her 
from early morning that day and that they 
found tho dead body in tho river at that time. 

This fixes the time of the alleged 
murder on the night of 14th and 15th 
October and naturally the most impor¬ 
tant evidence in the case is that of the 
granddaughter, tho daughter ol Baldi, 
whoso name is Shukhrania, and who i» 
said to have given tho first information 
to her grandmother Surja of tho corn, 
mission of tho crime. Sukhrania .has 
been believed by tho learned Sessions 
Judge. This child is six years of age. 
Her statement in Court is that she an 
her grandmother Surja went to the 
house of the accused and that *she 
(Sukhrania) was sleeping with J«g‘ 
and woke up on receiving a k.ck f o«n 
her. She states that she saw the aocu 
throttling his wife. He was sitting on 

her chest, and when t le , ° She 

cry he told her to go to sIe«|N 9 , ja 

says that she went fco sleep. 
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woke up in the morning she divl nob find 
Mb. Jugra. Sh9 found another woman 
who hatd been sleeping in the same 
house behind a partition of oornbins and 
she asked her what had happened. This 
woman told her that Jugra had been 
beaten and had run away, and this i3 
the story which she told bo her grand¬ 
mother on the same evening. She said 
nothing about the throttling, and al¬ 
though the learned Judge thinks it not 
unnatural that a child should describe 
throttling by the word beating we are 
nob of that opinion. We do not believe 
that anybody would describe the inci¬ 
dent which the child now says she saw 
as a beating. The learned Judge is 
clearly impressed by the child’s state¬ 
ment. He says she did nob give him 
the impression of having been tutored 
and there i3 no reason why anyone 
should tutor her. Now Surja in her 
statement in Court admitted that sho 
suspected the accused from the first be¬ 
cause there was no one else possible. 
She obviously believes in his guilt and 
her whole conduct throughout shows 
that she wishes that he should be con¬ 
victed. The chil 1 is completely unier 
nor influence and could very easily be 
taught by her what she was to say in 
Court. The Judge was impressed by 
the fact that Sukhrania caught her own 
throat with her hands and set her teeth 
to illustrate what she saw the ascusod 
doing. We are not impressed by this 
piece of acting which had previously 
been performed in the Court of tho 
Committing Magistrate. It does not 
appear to us to have been spontaneous, 
bub rather bo have been tutored along 
i\vibh the rest of her statement. There 
is no more dangerous witness than a 
young child. Any mistakes or dis¬ 
crepancies in their statements are 
ascribe! bo innocence or failure to un¬ 
derstand, and undue weight is often 
given to what is merely a well-taught 
lesson. Childron have good memories 
and no conscience. They are easily 
taught stories and live in a world of 
make-holievo so that they often become 
convinced that they have really soon 
tho imaginary incident which they have 
boon taught to rolabo. 

We (ini in this case that there i3 no 
evidence to corroborate the statement; 
made by tho child. There is no evi¬ 
dence that the woman was throttled. 
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Tho cause of hor death is entirely un¬ 
known. There is no evidence that her 
husband was present on tho night on 
which she died, and it is uncertain that 
she died on the night which is stated to 
have been the date of hor death. The 
Civil Surgeon who conducted the post¬ 
mortem examination on tho morning of 
18bh October found that tho woman had 
been dead for five or six days, that is to 
say, according to his opinion she died 
on the night of 12th and 13th October 
and nob on tho night of 14bh and 15th. 
Doctqrs are frequently wrong on tho 
difficult question of post-mortem ap¬ 
pearances, but as this body was in 
water, it would bo expected that decom¬ 
position would ho delayed and nob ac¬ 
celerated, and it is surprising that if 
tho woman really died on tho might of 
14th and loth October, the doctor 
should have placed her death some 48 
hours earlier. 

We have been asked to consider a 
statement made under S. 164, Criminal 
P. C., by another woman Mb. Sarjudei 
who is said to have been actually pre¬ 
sent in the house on the night in ques¬ 
tion. This statement was excluded by 
the learned Sessions Judge and in our 
opinion ho was right in so doing. Aj 
statement made under S. 161 behind 
tho back of the accused cannot be pro¬ 
perly used as ovidence against him. 1 
The only object in recording such state¬ 
ment is to obtain a hold over the wit¬ 
ness. This was the view expressed by 
Lindsay, J. C., in the case of Puttu v. 
Emperor (1) and we believe it to be a 
correct statement of law. 

Another point used by tho learned 
Judge against tho accused is that he ran 
away and remained in hiding for over 
two months. We should be most reluc¬ 
tant to use this fact in any way against 
the accused. Tho man is an ignorant 
villager, and according to his own state¬ 
ment he returned to his village from a 
short absence of seven days to hear that 
his wifo had been drowned, that mem¬ 
bers of tho family wore shut up in tho 
thana, and that a report was made 
against him. If this statement is true, 
and there is no ovidence to rebut it as 
the man was not soon anywhere either 
on tho day whon his wifo is said to 
have been killed or later until he was 

(1) 110L i) 17 O. c. 363=27 I.O. 10G^=ir> 

Or. L. J. 132. 
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arrested, we can only say that his con¬ 
duct can easily be explained on the 
ground of fear, and fear is not neces¬ 
sarily caused by a guilty conscience. 

The last point which we need con¬ 
sider is the alleged identification of 
danda or stick which was found tied 
to the body. Certainly three witnesses 
say that the danda belonged to the ac¬ 
cused. It has no particular marks of 
identification and in our opinion it is 
very difficult for anyone to say that 
this is the accused’s danda. But even 
if it were so, it does not provide impor¬ 
tant evidence against its owner. Nor 
can wo say how the danda was used. 
We cannot accept the explanation given 
by the learned Judge that it was fixed 
in the sand in tho bed of the river in 
order to prevent tho body from being 
washed away because we cannot ima- 
gino anyone doing anything so foolish. 
A short stick like this could not retain 
its hold in a river bed even for a few 
minutes let alone for throe or four 
days. Moreover all that wo know from 
the chaukidar who may be considered 
to be an impartial witness is that when 
the body was lying on tho bank it was 
tied by tho rope to tho stick. We are 
far from certain that when the body 
was in tho water it was tied to tho 
stick and we cannot understand tho 
object with which any murderer could 
have so tied the body. It is at least 
probable that the stick and tho rope 
wore merely used to bring the body to 
the shore. 

Viewing the case as a whole we are 
of opinion that there is no sufficient 
evidence to justify tho conviction of the 
appellant of the offence of murder. We 
are not even certain that the woman 
was murdered. We, therefore, allow 
this appeal, set aside tho conviction 
and sen to nee and declare the accused 

Manni to be acquitted. 

r.M./r.K. Conviction set aside . 

A. I. R. 1930 Oudh 408 

Raza and Nanavutty, JJ. 

]\Iaha1nr and another — Accused— Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 29S of 1930, 
Decided on 21st July 1930, from order 
of Soss. Judge, Fyzabad, D/- 6th Juno 
1930. 


* Penal Code, St. 99, 103, 302 and 304— 
Right of killing offender found commit¬ 
ting burglary given by S. 103 is subject to 
provisions of S. 99—* Deceased beaten to 
death by lathi blow while found coming 
out of hole in wall after committing burg¬ 
lary— Accused held guilty of offence under 
S. 304—S. 300, Excep. (2) held applicable 
bpt accused held to have exceeded right of 
private defence of property. • » 

The right in exercise of right of private de¬ 
fence of property of killing of offender who 
is found committing burglary given by S. 103 
is subject to the provisions of S. 99. 

Where the deceased was found committing 
housebreaking and was set upon by the owner 
of the house and his son when he was coming 
out of tho hole and wa3 beaten to death with 
lathi blows. 

Held : that the accused were guilty of an 
offence under S. 304. The Exception (2) to S. 
300 applied to* their case: Tho aocused had 
no intention of committing more harm than 
was neocssary for tho purpose of their defence 
of private dofence of property, but with¬ 
out premeditation they in fact exceeded 
their- right of private defence of property 
as tho deceased .was at their mercy while 
coming out of tho hole and he could have 
been easily overpowered and secured. It was 
not necessary to beat him to death with lathi 
blows. * 

But as the accused wore villagers who 
hardly realized that in killing a thief oaught 
flagrante delicto they were committing any 
serious offence, severe punishment was not 
called for-i A, I. R. 1923 Oudh 425 ; A, I."R. 
192G Lali. 28 and A. I. R. 1923 All. 194, Dist. 

[P 411 C 1, 2; P 412 C 1] 

J. Jackson and S. N. Tanklia for 
Appellants. 

H . K . Ghrose— for the Crown. 


Judgment. —Mahabir Te wari, ago J 
70, and Tarpat, his son aged 21 of Pura 
Beni Ram, a hamlet of village Ghatauli, 
police station Milkipur, in tho district 
of Fyzabad, have been both convicted 
of an offence under S. 302, I. P. C., and 
sentenced to death by tho Sessions 
Judge of Fyzabad. They have appealed 
against their conviction and sentence. 
Tho roforence in confirmation of tho 
sentence of death i3 also before us. 

The facts out of which this charge of 
murder arises are briefly as follows : 


)n 1st February 1930 at 6-30 a. rn. 

habir, appellaut, accompanied by the 
ago chaukidar made a report a 
ma Milkipur that on the previous 

bt at about midnight four thieves 

ered bis house by making a hoi 
, back wall of his house, that three 

them ran away when a oi> ° . 1 , 

of was raised but that he fomth 

3 as ho was coming out of fc ' J fe d 
tho wall of the house was attach 
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by Mahabir and his ‘son Narpab with 
their lathi3, that this thief who was 
coming out of the hole in the wall was 
Mulhar Singh a resident of Narsara and 
that he died shortly afterwards as a 
result of the injuries indicted on him 
by Mahabir and Narpat, that having 
seated Sitai Brahman and Narpat to 
keep watch over the dead body of the 
thief Mulhar Singh, Mahabir along 
with the village chaukidar hurried to 
the thana to make his report. Hig report 
was entered in a cheque receipt or 
first information report and the offence 
of burglary was registered at the Mil- 
kipur police station as Crime No. 19. 

Upon this very same reportof Mahabir 
there and then, without any further 
enquiry, a case of culpable homicide 
under S. 301, I. P. C., was registered 
against this unfortunate Mahabir and 
his son Narpat by the Station Officer of 
Thana Milkipur and Mahabir who had 
come to make a report concerning the 
burglary at his own house found 
himself all of a sudden a prisoner in 
police custody. Subsequently the 
charge under S. 301, I. P. C., became 
magnified into one of wilful murder 
under S. 302, I. P. C. The original case 
under S. 157, I. P. C., was dropped by 
the police as an empty worthless husk, 
and a very laboured, halting and lame 
story was set up on behalf of the pro¬ 
secution to explain the manner in 
which the deceased Mulhar Singh met 
with his death. It is said that Mul¬ 
har Singh who was a notorious house¬ 
breaker and thief and who was bound 
over under S. 1L0, Criminal P. C., in 
August 1926 came with Karia, Bhat to 
the house of Aharwadin (P. W. 19) of 
Deora Kotra. Aharwadin is a history- 
sheeter and with him was seated his as¬ 
sociate Raghubans Rai (P. W. 9). This 
meeting of bad characters took place 
after night fall, and then Mulhar Singh 
asked his friends Aharwadin and Ra- 
ghubans Rai to accompany him through 
the jungle as he was afraid of the 
people of Pura Beni Ram and appro- 
lionded danger at their hanls. Th oro- 
upon Aharwardin and Raghubans Rai 
accoinpaniod Mulhar Singh through 
the jungle and when they wore 
about 2i furlongs from the hamlet of 
Puta Beni Ram thoy turned home leav¬ 
ing Mulhar Singh to go his way alone. 
When thoy had gone about 165 paces 
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towards their own village Deora Katra 
they heard a cry of Mulhar Singh, and 
they turned back and saw 15 or 16 men 
beating Mulhar Singh with lathis. How 
these men, amongst whom presumably 
were the two appellants, came to be 
there is a matter upon which the pro¬ 
secution witnesses do not throw anv 
light. There is also no evidence 
adduced by the prosecution to explain 
how Mulhar Singh came to be found at 
the house of Mahabir, appellant, and as 
to who carried Mulhar Singh from the 
imaginary spot where the 15 or 16 men 
are said to have beaten him to the house 
of Mahabir. A story so truncated and 
formless and so absolutely devoid of the 
sap of reason and of common sense 
it is hard to imagine, and it is therefore 
a matter of surprise, to us that it found 
such ready credence with the learned 
trial Judge. The learned Sessions Judge 
himself characterizes the evidence of 
Ram Bakhsh (P. W. 13), Bhawani Pher 
(P. W. 16) Ribai Pasi (P. W. 17) Bhab- 
hute (P. W. 18) and Ram Nath (P.W. 20) 
unreliable and unworthy of belief. We 
entirely agree with the learned Sessions 
Judge in his estimate of the evidence 
of those witnesses and we, therefore, 
will not discuss their testimony. The 
only witnesses upon whoso evidence the 
learned Sessions Judge convicts the 
appellants are Aharwadin P. W. 19 and 
Raghubans Rai (P. W. 9). A part 
from the fact that these witnesses 
did state before the police that Mulhar 
Singh was accompanied by Karia Bhat 
and that Karia Bhat suddenly disap¬ 
pears from the scene and is not pro¬ 
duced as a witness in the case, the story 
told by these witnesses is in our 
opinion very discrepant and inherently 
improbable. There was no pressing 
necessity which compelled Mulhar Singh 
a notorious bad character to go at night 
time to Pura Beni Ram where ho sus¬ 
pected treachery and trouble. It is 
also not undersood why, if Aharwadin 
and Raghubans Rai wore willing to bo 
friendly with Mulhar Singh they did not 
see him safely.to his place of ^destination 
that night. Thoy loft Mulhar Singh in 
the lurch after going a short distance 
with him. Thoy did not run and raise 
an alarm nor attempt to rescue Mulhar 
Singh whon they saw him being beaten 
by a dozen men or more. The cry of 
dacoity which these witnesses say thoy 
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lioavd inPuraBeni Ram is nob explained. 
They did not state whose house was 
being decoited or what connexion this 
alleged dacoity had with the beating 
and the death of Mulhar Singh. All 
these matters the prosecution has left 
in the dark and there is no clear answer 
given in the evidence of the Crown wit¬ 
nesses to the many doubts that arise 
in our mind as to the truth of the story 
told by these two witnesses. Aharwadin 
admits that he and the deceased IVIulhar 
Singh were suspected in the theft com¬ 
mitted at Kandhai Kurmi’s house. Ho 
is a thoroughly unreliable and dishonest 
witness and his evidence in our 
opinion is quite unbelievable. The 
evidence of Raghubans Rai (P. W. 9) 
about his seeing Mulhar Singh being 
beaten by 15 or 1G men is nob 
believed even by the learned Sessions 
Judge because this very witness told 
the investigating police officer when he 
was first examined (vide' Ex. A.) that 
on hearing the cry of Mulhar Singh 
he and Charwa Din did not go to 
the scene of the occurrence but returned 
straight home to their village. 

We are in entire agreement with the 
learned Sessions Judge on this point 
and we consider that the evidence of 
Aharwadin and Raghubans Rai as to 
the circumstances in which the deceased 
came to Pura Beni Ram and met with 
his death is entirely false. The entire 
case for the prosecution as presented in 
Court is in our opinion a pure unadulter¬ 
ated fabrication and the investigating 
police officer would hare been well ad¬ 
vised if he had accepted the first infor¬ 
mation report of Mahabir and left it to 
the latter to prove that the death of 
Mulhar Singh was justifiable homicide. 

The learned Sessions Judge has at¬ 
tempted to argue that the story of house 
breaking set up by the appellants “(the 
Sendh theory,” as ho calls it) is highly 
improbable. We find ourselves abso¬ 
lutely unable to accept his reasoning on 
this point. His argument is that be¬ 
cause the northern and southern walls 
of the appellant’s house are very low so 
there was no necessity for making a 
hole (sendh) in the back wall of the 
house. The fact that a hole in the back 
wall of the house had been actually dug 
is proved beyond any shadow of doubt. 
Sub-Inspector Mohammad Ishaq and 
chaukidar Sajan who is a defence witness 


piovo this fact, and it is idle to argue 
that because in the opinion of the trial 
Court there was no necessity for making 
a hole in the wall, that therefore the 
story of housebreaking set up by the 
appellants is improbable. Even the in¬ 
vestigating police officer Sub-lDSpector 
Mohammad Ishaq, though he has coolly 
ignored the commission of the offence 
of housebreaking by the deceased, does 
not venture to assert that no burglary 
was committed by the deceased. The 
fact that a burglary was committed and 
a hole made in the back wall of the ap¬ 
pellants’ house is as definitely and 
clearly proved as the fact that the thief 
Mulhar Singh was killed while coming 
out of the hole in the wall of that 
house. We see no reason to disbelieve 
the evidence of chaukidar Sajan Singh 
and of the other defence witnesses. The 
evidence of these defence witnesses 
strikes us as far more reasonable and 
intelligible than the remarkable and im¬ 
aginary story put into the mouths of the 
prosecution witnesses. The medical evi¬ 
dence in our opinion does not in any way 
conflict with the defence version of the 
occurrence. The Civil Surgeon of Fyza- 
bad nowhere deposes that the bruises on 
the left and right thighs of the deceased 
were caused by lathi blows. He merely 
deposes that the fracture of the skull 
was caused by blows from a blunt weap¬ 
on like a lathi. This evidence of the 
Civil Surgeon of Fyzabad is entirely 
consistent with the story told by the 


appellant. 

The fact that articles were not lying 
in a confused state inside the house of 
the appellants would not per se prove 
that no thieves had come on the night 
of the occurrence to that house. In fact 
the chaukidar Sajan deposes that when 
he reached Mahabir’s house that very 
night immediately after the occurrence 
he found the body of Mulhar Singh lying 
inside the hole and a lota and a thali 
and a lathi were found outside the 
house near the hole. This evidence 


ioarly proves that the decoased was 
ommitting house-breaking when ho was 
ot upon by tho owner of the house ant 
iis son and unfortunately killed. The 
uere absence of any loss of property V 
ho appellants because their women-folk' 
roke-up in good time and raised an alarm 
rill not prove that no olTouco of hurg- 
ary or house-breaking took place. 
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refusal of Mahabir after he had been 
charged with murder to produce the 
thali and lota which the thieves had 
taken out of his house is easily intelli- 
hle. We can fully sympathize with the 
bitter feelings of the outraged Mahabir 
and his son Nirpat who found Sub-Ins¬ 
pector Mohammad Ishaq had put the 
halter round their necks instead of help¬ 
ing them to discover the thieves who 
had broken into their house. Is it to 
he wondered at if in these circumstances 
they did not trouble to comply with the 
tbanadar’s request to produce the stolen 
property even if we are to suppose that 
that ofiicor did ask them to produce the 
stolen utensils ? 

Upon a careful consideration of the 
entire evidence on the record and after 
giving the facts and circumstances of 
this case our best consideration wo have 
unhesitatingly come to the conclusion 
that the case for the prosecution fails 
and that the defence version of the oc¬ 
currence is satisfactorily proved. 

The learned counsel for the appel¬ 
lants, Mr. John Jackson, who has argued 
this appeal with remarkable frankness 
and brevity, ha3 conceded that the bur¬ 
den of proving that the death of Mulhar 
Singh brought about by the appellants 
was justifiable homicide lay upon his 
clients : S. 105, Evidence Act. Under 
S. 103, I. P. C., the appellants had the 
right, in the exercise of the right of pri¬ 
vate defence of property, of causing even 
the death of the offender who committed 
burglary or house-breaking in their 
house, but this right of killing of an offen¬ 
der who committed burglary is subject to 
the provisions of S. 99, I. P. C., which 
lays down very clearly that the right of 
private dofenca in no case extends to*the 
inflicting of more harm than it is neces¬ 
sary to inflict for the purpose of de¬ 
fence. In the present case, accepting 
the version of the appellants themselves 
wo find that when they had the 
Ithief at their mercy as ho was coming 
out of the hole in the wall it was not 
necessary for either of thorn to beat him 
to deatli with lathi blows. They could 
have overpowered and secured him in a 
LOO different ways short of causing 
his death by fracture of his skull. 
Wo therefore hold that the appellants 
on their own showing exceeded the right 
of private defence of property. It may 
bo noted hero that no right of privato 
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defence of person has been pleaded by 
the appellants. Upon the legal view of 
the appellants’ conduct that we take in 
this case we hold that exception (2) to 
S. 300, I.P.C., applies to their case. The 
appellants had no intention of commit¬ 
ting more harm than was necessary for 
the purpose of their defence, but without 
premeditation they in fact exceeded 
their right of private defence of property. 
They are therefore guilty of an ofionco 
under S. 304, I.P.C. 

The learned counsel for the appellants 
invited our attention to a ruling of the 
Lahore High Court reported in Ishmail 
v. Emperor (1), in which it was held by 
a single learned Judge of that Court 
that the accused not knowing in the 
dark whether the burglar was armed 
or not did not exceed his right of self 
defence under Cl. (4), S. L03, I. P. C., by 
striking him three times and causing 
his death and that his conviction under 
S. 304, I. P. C., must be set aside. The 
facts of that case are entirely different 
from th#* facts of the present case. In 
the present case the appellants them¬ 
selves admit that the burglar wa 3 en¬ 
tirely at their mercy as he was coming 
out of the hole made in the wall. At that 
time the burglar was unarmed and not 
in a position to attack them and they 
could have easily overcome him and 
arrested him without inflicting such in¬ 
juries on his head as inevitably and im¬ 
mediately led to his death. lie has 
also invited our attention to a ruling of 
the Allahabad High Court reported in 
Emperor v. Hira (2), in which the la to 
Ryvos, J., made the following notable 
pronouncement: 

If a man is entitled to protect liis own life 
by using a lathi, it is impossible to weigh the 
force of the blows which ho uses for that pur¬ 
pose, as it is said, in “golden scales”; and to 
adjudicate with great nicety as to tho exact 
amount of force which would be justified.” 

This observation of the learned Judge 
has however no applicability to the 
facts and circumstances of tho present 
case. The appellants were not exercis¬ 
ing tho right of privato defence of per¬ 
son. They wore in no fear of their lives 
when they caused tho death of tho 
burglar. Equally inapplicable to tho 

(1) A.I.R. 1026 Tjah. 2.8=91 I.C 70=-'7 Cr 

L.J. 33=0 Lali. 403. 

(2) A.I.R. 1923 All. 194=71 I.C. 003=24 Cr. 

L.J. 189=45 All. 250. 
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facts of the present case is the ruling 
reported in Baij Nath v. Emperor (3). 

In our opinion the appellants are 
-clearly guilty of the offence of culpable 
homicide not amounting to murder under 
S. 304, I. P. C. We find ourselves unable 
under the proved circumstances of this 
case to hold that the acts of the appel¬ 
lants were committed in the exercise of 
the right of private defence of property 
and that the death of Mulhar Singh was 
justifiable homicide. 

For the reasons given above we allow 
this appeal, set aside the conviction and 
sentence passed upon the appellants for 
an offence under S. 302, I. P. C., and 
acquit them of that charge, but we con¬ 
vict each of them of an offence under 
S. 304, I. P. C. It now remains for us 
to consider the question of punishment. 
The appellant Mahabir is an old man of 
70 and his son Narpat is a young man 
of 24 years of age. They are villagers 
who hardly realized that in killing a 
thief caught “flagrante delicto” they 
were committing any serious offence. 
Taking all the facts and circumstances 
of the case into consideration we sen¬ 
tence Mahabir for an offence under 
S. 304, I. P. C., to undergo six months’ 
rigorous imprisonment and Narpat for 
the samo offence to undergo one year’s 
rigorous imprisonment. Tho commence¬ 
ment of tho sentence in each case will 
take effect from the date of the judg¬ 
ment of the learned Sessions Judge of 
Fyzabad. 

r.m./r.k. Order accordingly. 

(3) A.I.R. 1925 Oudh 425=85 I.C. 353=2G 
Cr.Lr.J. 513=27 O.C. 292. 
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Raza and Nanavuttv, JJ. 

Wajid and another — Accused—Appel¬ 
lants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No. 315 of 1930, De¬ 
cided on 21st July 1930, from order of 
Sess. Judge, Rae Bareli, D/- 24th June 
1930. 

(a) Evidence Act, S. 30 — Retracted con¬ 
fession believed to be true by Court is suffi¬ 
cient evidence for convicting person making 

—Corroborative evidence is necessary only 
in case of co-accused. 

A retracted confonsion, ovon without any 
corroborative evidence, is sufficient ovidence, if 
the Court believes it to bo truo, for convicting 
tho person who makes it. A man of sound 
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mind and full age who makes a statement in 
ordinary simple language must be bound by 
the language of the statement and by its ordi¬ 
nary plain meaning. As regards his co-ac¬ 
cused corroborative evidence is of course 
necessary : 20 All. 133; 29 All . 434; A. I. R, 
1925 All. 627 and A. I.R. 1927 Oudh 17, Rel. on. 

[P 413 C 2, P 414 C 1] 
(b) Evidence Act, S, 30— Retracted con¬ 
fession of accused standing unrebutted and 
corroborated sufficiently by material evi¬ 
dence is admissible and goes strongly against 
co-accused. 

Retracted confession alone of an aocus 9 d is 
not sufficient to justify a conviotion of che co¬ 
accused, but when such confession stands un¬ 
rebutted and there is nothing to show th»t the 
accused had any reasons for naming other per¬ 
sons falsely and the story fits in exactly with 
the facts known and is corroborated suffi¬ 
ciently by manorial evidence against the co¬ 
accused the evidence is admissible and is strong 
piece of evidence against the co-accused.- A ./, 
R. 1929 Oudh 167, Rel. on. [P 414 0 2] 

J. N. Misra —for Appellants. 

H. K. Ghosh —for the Crown. 
Judgment. — Wajid Quraishi, aged 
forty, and his cousin, Bachcha Quraishi, 
aged twenty-five, of village Chaksara in 
the district of Partabgarh, have been 
convicted by the learned Sessione Judge 
of Rae Bareli of an offence of murder 
under S. 302, I. P. C. Bachchu Quraishi, 
aged forty, of Kundri, has been convicted 
of abetment of murder under Ss. 302/109, 

I. P. C. They have been sentenced 
to death subject to conffrmation by this 
Court. They appeal and the reference 
in confirmation is also before us. 

Chaksara and Kundri^ are adjoining 
villages. Only a nala .(ravine) inter¬ 
venes between the two villages. The 
houses nearest to the nala are those of 
Wajid and Baohcha accused. Wajid is 
the son of Makun who was also sent up 
for trial, but was given the benefit of 
doubt and acquitted by the learned 
Judge. It is quite unnecessary to de¬ 
termine in this case whether Makun 
was or was not rightly acquitted by the 
learned Judge. 

Bachchu accused is the son of Abdul 
Quraishi by his first wife. Abdul de¬ 
serted his first wife long ago and married 
another woman, Mt. Nasiba by whom ho 
has two sons, Umar Ali and Mohan am. 
Abdul lives with his second wife and 
her children. Bachchu occupies a sepa¬ 
rate house which adjoins Abdul s house. 

He lives with his mother and .his wife 
Mt. Jinta and his children by her. Mt. 
Hadisul (docoased) was one of the four 
children (two sons and two daughtei ; 
of Bachchu by his wife, Mt. Jinta. 
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The charge in this case relates to the 
murder of Mt. Hadisul who was of about 
eleven years of age. She was brutally 
murdered, shortly after nightfall on the 
night of 30th-3Lst January 1930. The 
medical evidence shows that she had re¬ 
ceived twenty-two injuries on different 
parts of her body and her death was due 
to asphyxia caused by pressure applied 
to the neck. 

This is a case of horrible murder com¬ 
mitted under unusual circumstances. It 
has been found that Hadisul’s father 
Bachchu himself entered into a con¬ 
spiracy with Wajid and Bachcha to 
murder her with the nefarious object of 
implicating his own father, stepbro¬ 
thers and stepmother. 

The evidence on the record shows that 
the relations between Bachchu and 
his father Abdul were very strained. 
Abdul has given Bachchu only a small 
area of the sir land and ha3 kept the 
rest of the zamindari for himself and his 
children by Mt. Nasiba. Bachchu made 
a report of burglary against his father 
Abdul and his stepbrother Umar Ali 
about a year ago. The case was inves¬ 
tigated by the police, but the report was 
found to be utterly false. The result 
was that ill-feelling between Bachchu 
and his father and stepbrothers became 
more acute. [His Lordship then dis¬ 
cussed the evidence and came to the 
conclusion that there had been a cons¬ 
piracy between the three accused to 
commit the offence and proceeded]. It 
will be convenient now to take up the 
case of each accused separately. We 
sbuld like to note that they pleaded not 
guilty in the Court of Sessions Judge but 
produced no evidence in defence. 

1. Bachchu. The confessional state¬ 
ments made by this mau show clearly 
that he was concerned in the crime. He 
made a full and detailed confession and 
stuck to it in his statement before the 
Committing Magistrate, but retracted it 
in the Sessions Court. He wishes it 
to be believed that he had made the 
confession at the instance of the police 
who had caused him to believe that 
his co-acousel had murdered- Hadisul 
and that if he (Bachchu) would make a 
confession, lie would be granted a par¬ 
don and his co-accused would be con¬ 
victed on his ovidenco. There is noth¬ 
ing on the record in support of this 


allegation. The police officers have de¬ 
nied the allegation in question. After 
mo3t careful and anxious consideration 
we have come to the conclusion that 
there is nothing in the confession or in 
the evidence to show that the making 
of the confession was caused by any in¬ 
ducement, threat or promise. The con¬ 
fession is full of detail and very circum¬ 
stantial and bears on it the impress of 
truth. The man confessed and then 
produced the ornaments of Mt. Hadisul 
tied in a piece of her sari which he him¬ 
self had buried in the nala. lie states 
now that the ornaments in question 
were supplied to the police by his wife 
and that they belonged to his younger 
daughter, Mt. Ahidul. This is surely 
untrue. The evidence given by his wife, 
Mt. Jinta is clear on this point There is 
sufficient corroborative evidence in sup¬ 
port of the confession. We have no 
hesitation in finding that the con¬ 
fession was genuine and the retrac¬ 
tion false. There is no doubt that 
Bachchu is on inimical terms with 
his father and stepbrothers. lie 
went so far as to get his own daughter, 
Hadisul, murdered with the object that 
his father, his stepmot u or and his step¬ 
brother might be falsely charged with 
the murder of the girl. The confession 
being in our opinion a true confession is 
sufficient without any corroborative evi¬ 
dence oven for the conviction of Bachchu. 
This view of the law has been taken by 
the Allahabad High Court and by the 
Chief Court on many occasions. It was 
held in the case of Queen Empress v. 
Maiku Lai (l) that such a confession, 
namely a retracted confession, was suffi¬ 
cient evidence, if the Court believed it, 
to be true, for convicting the porson who 
made ic. This view was carried further 
in the case of Emperor v. Kchri (2). It 
is there expressly laid down that as re¬ 
gards the person making it, the retracted 
confession may even without any corro¬ 
borative evidence form the basis of con¬ 
viction. This view has been recently 
confirmed by a Full Bench of the Alla¬ 
habad High Court in the case of Raqqha 
v. Emperor (3). The decision in Ragqha's 
case (3) ha9 boon followed by this Court 

(H [1W7] 20 All. 133=( 1807) A.W.N. 22iT~ 

(2) [ 1007J 20 All. 431=5 Cr. L. j. 300 =(1907) 

A.W.N. M0. K 1 

(3) A. I. R. 1925 All. 627=39 I.C. 903=26 Cr 

Tj. J. 1431 (P.B.), 
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in several caso3 in particular in the case 
of Raj Bahadur Singh v. Emperor (4). 
i A man of sound mind and full age who 
; makes a statement in ordinary simple 
language must be bound by the language 
of the statement and by its ordinary 
plain meaning. As regards his co-accused 
|corroborative evidence is of course ne¬ 
cessary. Thus even if there was no 
corroborative evidence we would feel 
ourselves justified in upholding the 
conviction of the accused Bachchu on 
the basis of his confession alone. His 
appeal therefore fails and must be dis¬ 
missed. 

2. —The evidence on record 

shows that this man is on inimical terms 
with Abdul. There has been criminal 
litigation between him and Abdul and 
Abdul had given evidence against him in 
the badmashi case recently. It appears 
that when ill-feeling between Bachchu 
and his father became more acute, he 
(Wajid) and Bachchu became fiiendsof 
each other and made a common cause 
against their common enemy. Bachchu's 
confession though retracted is admis¬ 
sible in evidence against this man. 
There is sufficient circumstantial evi¬ 
dence in corroboration of the confession. 
This man was seen with the other ac¬ 
cused sitting at the nala at about noon 
by Asad Ali P. W. 7. Rahmat, P. W. 4 
had seen the girl Hadisul with this 
accused and others under a babul tree 
at the nala in the evening. This man 
had the mark of an injury on his left 
knee which had healed up on lith 
February when he was examined in jail. 
The medical evidence shows that the 
injury could be due to friction against 
a kankar soil, and was about a fort¬ 
night old at the time he was examined 
by the Civil Surgeon on 11th February 
1930. It appears that ho had incured 
the injury while comm’tting murder on 
the kankar soil. The accused has not 
suggested any enmity with Asid Ali or 
Rahmat. There is no roason why they 
should have given false evidence against 
this man. We think the learned Sessions 
Judge was perfectly right in holding 
that Bachchu’s confession implicating 
this man is true and that he was con¬ 
cerned in the crime. IIi3 appeal also 
fails and must bo dismissed. 

3. Bachchu. — Bachchu’s confession 

(4) A. I. R. 1027 Oudh 17=9S I.C. 106=27 Cr. 

L. J. 1258. 


shows that this man was also concerned 
in the crime. He produced the orna¬ 
ments of Hadisul by digging them out 
from his own gramfieid. The evidence 
given by Asad Ali, P. W. 7 and Rahmat, 
4 shows that this man also was 
seen with the other accused at the nala 
at noon and that the girl was with them 
in the evening. This man had also an 
injury on the knee as old as the time 
of the occurrence. He says that he has 
been falsely implicated by Bachchu as 
he had refused to give evidence for him, 
but he admits at the same time that he 
has no enmity with Bachchu. As pointed 
out in the case of Shcoratan v. Emperor 
(o) retracted confession alone of an 
accused is not sufficient to justify a con-j 
victiou of a co-accused, but where such 
confession stands unrebutted and there 
is nothing to show that the accused had 
any reasons for naming other men 
falsely, and his story fits in exactly 
with the facts known and is corrobo- 
lated sufficiently by material evidence 
against the co-accused, the evidence is 
admissible and is strong piece of evi¬ 
dence against the co-accused. We find 
in this case that there is sufficient cir¬ 
cumstantial evidence in corroboration 
of Bachchu’s confession. We think the 
learned Sessions Judge was perfectly 
right in finding that this man also was 
concerned in the crime. His appeal also 
must be dismissed. 

The appellants have been rightly sen¬ 
tenced to death. As observed by the 
learned Judge the offence is so heinous, 
inhuman and cold-blooded that the 
accused amply deserve the extreme 
penalty of the law. The result is that wo 
dismiss these appeals, uphold the con¬ 
victions, confirm the sentences and 
direct that Bachchu, Wajid and Bachchu 
each bo hanged by the neck till he bo 

dead. 

R.M./R.K. Appeals disv 1 issed. 

(5) A. I. R. 1929 Oudh 167=114 I. C. 771=30 
Cr. b. J. 360. 
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Ganga Prasad— Accused Applicant. 
Emperor — Complainant — Opposite 

Criminal Ref. No. 25 of 1930. Decided 
lQhh MftV 1930. 
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Penal Code, S. 182 — False report of da* 
coity by A — Police did proceed on A’s com¬ 
plaint but prosecuted some persons under 
S. 326 who were acquitted — Prosecution 
and conviction of A under S. 182 — Convic¬ 
tion held to be legal—Police held to be only 

person who could take action and not the 
Court. 

A made a false report of dacoity. The police 
did not proceed on his compliint but prose¬ 
cuted certain persons under S. 324. This offence 
also was not brought home to them and the 
police made a complaint against .4 requesting 
his prosecution under S. 182 for making a false 
report cf dacoity. A was convicted. 

Held : that the conviction was legal. The 
complaint was properly made under S. 182, The 
only persons who could take action in the case 
were the police and not the Court which not 
having tried any caso of dacoity was not in a 
position of being able to say a false complaint 
had been made of dacoity before it : A. /. II. 
1U28 Hang. 254, Dist. [P 415 0 1, 2j 

H. K. Ghose —for the Crown. 

Judgment.—This is a referenco made 
hy the learned Additional Sessions Judge 
of l T nao requesting this Court to set 
aside the conviction and sentence pas¬ 
sed upon one Ganga Prasad under S. 182 
I. P. C. 

It appears that this man made a false 
report ot a dacoity at a police station. 

I iie police did not proceed on his com¬ 
plaint of dacoity but prosecuted certain 
persons under S. 324, I. P. C. That 
offence also was not brought home to 
them and the police made a complaint 
requesting the prosecution of this man 
Ganga Prasad under S 182, I. P. C., for 
making a false report of dacoity. He 
was convicted and sentenced to pay a 
fine of Rs. 50. 

The learned Additional Sessions Judge 
has found difficulties where none oxist. 
He thinks that because the matter came 
into Court and the Court passed au 
order of acquittal, no proceedings could 
he instituted by blie police, but that a 
complaint should havo been made by 
the Magistrate who passed the order of 
acquittal. Ho baso3 his view upon a judg¬ 
ment of the Rangoon High Court recently, 
in Rambrosc v. Emperor (1) reported but 
he failed fco observe that in tho present 
case no caso of dacoity was tried by tho 
Magistrate. Indeed no action was takon 
on that charge. Consequently tho Court 
was not in the position of boing ablo to 
say that a false complaint had boon 
made ol dacoity before tho Court. Tho 

or ll^_^ 0 5^ ons w h° could tako action woro 
H) A. I. R. 1923 Rang. 251=0 Ring. 578. 
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the police in respect of the false report 
of dacoity. The complaint was pro¬ 
perly made of an offence under S. /182. 
The conviction is legal and there is no 
reason to interfere with the sentence. 
Let the record be returned. 

R.M./r.k. Order accordingly. 
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PULLAN, J, 

Aulad Husain —Applicant. 

v. 

Emperor Opposite Party. 

Criminal Revn. No. 51 of 1930, Deci¬ 
ded on 21st May 1930, from order of 

Dist. Magistrate, Gonda, D/- 22nd \vril 
1930. y 

* (a) Criminal P. C., S. 437 —Dictum that 

further inquiry after discharge is improper 
unless order of discharge is perverse does 

not apply to Magistrate acting as Court of 
inquiry. 

Tho dictum that “further inquiry after dis¬ 
charge is improper unless the order of dis¬ 
charge was manifestly perverse or foolish” does 
not apply to a case in which the Magistrate 
is acting as a Court of enquiry and not a trial 
Court : 10 I\ R. 1911 Cr . (F.I3.), Expl. 

[P 41G C 1, 2] 

(b) Criminal P. C., S. 437—Order of dis¬ 
charge by Committing Magistrate set aside 
by District Magistrate and case exclusively 
triable by Court of Sessions committed to 
Sessions — High Court will not interfere 
unless order of District Magistrate is un¬ 
justifiable. 

There is nothing in tho Criminal Procedure 
Code which suggests that the District Magis¬ 
trate should go further in case where the ac¬ 
cused is charged by the trial Court than find 
that the order of discharge was improper. 

But, where a District Magistrate sets aside 
tho ordor of discharge pissel by a Committing 
Magistrate and orders a case to bo committed 
to Sessions which is exclusively triable bv a 
Court of Sessions, the High Court will not in¬ 
terfere in revision unless the District Magis¬ 
trate’s order is, in the circumstances of tho 
case, shown to be unjustifiable : 19 O. C. 10S, 
Del. on. [P 41G C 1, 2J 

Haider Husain — for Appellant. 

H. K. Ghose — for tho Crown. 

Judgment.—This is an application in 
revision of an order passed by tho 
learned District Magistrate of Gonda 
under S. 437, Criminal P. C., directing 
tho commitment to Sessions of one Aulad 
Husain for an offenco under S 370 
I. P. C. ' 

Tho applicant was put heforo a Magis¬ 
trate of tho First Class who wroto a 


l 



41G Oudh Aulad Husain v. Emperor (Pullan. J.) 1930 


lengthy order of discharge. The Dis¬ 
trict Magistrate considered the reasons 
for discharge given by that Magistrate 
were insufficient. In his opinion there 
was sufficient evidence for the case to go 
to Sessions. 

I have been asked to consider that 
the District Magistrate should not have 
taken action in this case unless he was 
satisfied that the order of the Sub-Divi¬ 
sional Magistrate was perverse or foolish, 
and I have been referred to a judgment 
of a Full Bench of tho Chief Court of 
the Punjab reported in Emperor v. Kiri 
(0 which was followed by the Judicial 
Commissioner of Oudh in the case of 
I Emperor v. Jagadamba Singh (2). There 
is nothing in the Criminal Procedure 
Code which suggests that the District 
Magistrate should go further in a case 
of this nature than find that the order 
of discharge was improper, but it is 
clearly within the powers of this Court 
to consider whether the District Magis¬ 
trate himself has or has not acted pro¬ 
perly in the discharge of his own duties 
in committing the case to the Sessions. 
The authorities to which I have referred 
do not lay down any definite rule for 
guidance in such matters. The Full 
Bench of the Punjab Chief Court, after 
saying that generally speaking furthoi 
enquiry after discharge is improper un¬ 
less the order of discharge was mani¬ 
festly perverse or foolish or based upon 
an incomplete record of evidence, go 
on to observe: 

“Wo cannot say more by way of goneral 
guidance as so much dopends on the particular 
circumstances undor which an order of dig- 
charge has been given, but if Magistrates uso 
tho discretion vested in them by law they aro 
expected to do so with common senso and with 
due regard to tho general consideration that 
an accused should not be unduly harassod by 
further proceedings undertaken without good 

cause.” 

It cannot bo said in tho present case 
that tho District Magistrate has actod 
contrary to common sonso or that ho 
has unnecessarily harassed tho accused 
and I am not prepared to accept the dic¬ 
tum of the Chief Court of the Punjab 
that 

“further enquiry after discharge is improper 
unless tho order of discharge wa9 manifestly 
porvorso or foolish M 

(1) [1011] 10 P. U. 1911 Gr. = ll I. C. 132=19 
Or. Li, J. 3G4 (F.B.). 

(2) A. 1. R. 1924 Oudh 3G8=81 I. O. 802=25 
Or. L. J. 1026. 


as applying to a case in which the 
Magistrate was acting only as a Court 
of enquiry and not a trial Court. The 
cases to which I have been referred are 
cases in which the Magistrate had power 
to try the case finally and two of those 
cases were case3 taken under the pre¬ 
ventive sections of the Criminal Proce¬ 
dure Code. I have been referred to one 
case only in which the case was exclu¬ 
sively triable by the Court of Sessions, 
and in that case the Judicial Commis¬ 
sioner of Oudh refused to interfere with 
the order of the Sessions Judge setting 
aside the Magistrate’s order of discharge 
and ordering commitment to Sessions: 
Harkaran Singh v. Harnam Singh (3). 
In my opinion, where a District Magis-, 
trate sets aside the order of discharge 
passed by a Committing Magistrate and 
orders a case to be committed to Ses¬ 
sions which is exclusively triable by a 
Court of Session, this Court will not in¬ 
terfere in revision unless the District 
Magistrate’s order is in the circum¬ 
stances of the case shown to be unjusti-, 
fiable. 

In the present case it has been found 
that a young girl has been raped.. She 
has named the accused as her assailant. 
The District Magistrate has in his 
order pointed out the nature of the de¬ 
fence, but he is still of opinion that the 
case is one in which there is sufficient 
evidence to justify a commitment to 
Sessions. I consider that the District 
Magistrate was acting justifiably and 
within his powers in making the com¬ 
mitment. All that I can do is to direct 
that tho case having been committed 
shall he tried by tho learned Sessions 
Judge of Gonda in person and not made 
over to a less experienced Judge. Sub¬ 
ject to this direction I dismiss the ap¬ 
plication. . 

R.M./R.K. Application dismissed. 


(3) [1916] 19 0.0. 109=34 I. o. 335 17 0r 

Li. J. 223. 
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Raza and Srivastava, JJ. 

Manni Lal-Bishun Dciyal —Plaintiffs 
—Appellants. 

v. 

Nihal Chand and another — Defen¬ 
dants— Respondents. 

First Appeal No. 96 of 1929, Decided 
on 1 st May 1930, from decree of Sub- 
Judge, Unao, D/- 29th June 1929. 

Contract Act, S. 55 —Breach on defen¬ 
dant t part—Plaintiff accepting perform¬ 
ance at later date without, at the time, 
giving notice as comtemplated by S. 55- 
No suit for compensation for breach lies. 

Where it is posssiblo to avoid a contract for 
elhory of goods by reason of the other party’s 
failure to perform the promise at the time 
agreed, and where the contract is not avoided 
but on the contrary its performance is accoptod 
without giving proper notice at the time of 
acceptance of deliveries to the other party that 
the acceptance of the deliveries was without 
prejudice to the olaim for any loss occasioned 
by the non-performance of the promise at tho 
time agreod and where such notice was given 
after acceptance : 

Held : that such belated assertion cannot 
relieve a party of tho consequences of its 
failure to give notice at the proper time of its 
intention to claim damages, and that therefore 
a suit for damages for any loss caused by 
breaoh on defendant’s part cannot lie. 

, _ [P 420 G 1, 2] 

A - Sen > A/. H. Qidivai and S. C. Das 
—for Appellant. 

Haider Husain and Jai Kishen 
Tandon —for Respondents. 

Judgment.— This is a plaintiff’s ap¬ 
peal against a decision of the Subordi¬ 
nate Judge of Unao dated 29th June 
1929. It arises out of a suit for dama- 
The plaintiff firm i 3 a firm of mer¬ 
chants carrying on business in molasses 
at Unao. The defendant firm were les¬ 
sees of the Unao Sugar Mills. The par¬ 
ties are now agreed that an agresment 
was entered into between them under 
which the defendant firm agreed to 
supply 10 ,MO maunds of molasses at 
Ks, i-lo -6 per maund to the plaintiffs. 
The terms and conditions of the afore¬ 
said agreement are embodied in Ex. 1 
tho sold note dated 15th February 1926 
executed by the defendants, and in the 
bought note Ex. A-l dated 10 th March 
1926 executed by the plaintiff. The 
controversy in this case is centred 
around two of the conditions of this 
agreement and it would bo useful to 
reproduce them verbatim. These con¬ 
ditions as embodied in Ex. 1 are as 
follows : 


Oudh 417 

2. Tho goods would bo removed by you 
within the period up to 30th November 1926 at 
tho rate of 1,100 maunds per month subjeot to 
the normal rail and road traffic. 

8. In case of failure to remove the whole 
quantity ora part of it as stipulated above wo 
will have tho power to forfeit your earnest 
money and to determine the contract or other¬ 
wise sell on your account at our option, and 
you will be responsible for ail losses. In case 
of any profit the same shall belong to us.” 

Tbe parties are further agreed now 
that on 8 th or 9th March 1926 a sum 
Rs. 2,500 was deposited with the defen¬ 
dants by way of earnest money, and 
that 5,655 maunds 39 seers and 14 chat- 
tacks of molasses were delivered bet¬ 
ween the end of March 1926 and 9 th 
August 1926, and 518 maunds and 20 
seers more molasses were delivered bet¬ 
ween the 25th August 1926 and 6 th 
December 1926 by the defendants to 
the plaintiffs. Thus it is now the com¬ 
mon case of both parties that only 6,174 
maunds 19 seers and 14 chattacks’out 
of the total quantity of 10,000 maunds, 
which formed the subject of agreement 
between them, were supplied by the 
defendants to the plaintiffs. The plain¬ 
tiffs allege that the defendants wrong¬ 
fully stopped the delivery of molasses 
to the plaintiffs and claimed that as, 
f!om August to November 1926, the 
market rate of molasses was Rs.’ 4-4-0 
per maund, the defendants were there¬ 
fore liable to pay the plaintiffs damages 
at the rate of Rs. 2-4-6 per maund, this 
being the difference between the pur¬ 
chase rate and the market rate as set 
forth above. The plaintiffs therefore 
claimed Rs. 9,018-6-0 damages in respect 
of 3,825 maunds 20 seers 2 chattacks, 
which the defendants had failed to 
supply, at the rate of Rs. 2-4-6 per 
maund. They al 3 o claimed Rs. 987-8-0 
on account of interest on the amount of 
damages just stated at eight annas per 
cent per mensem. They further sought 
a refund of the earnest money amount¬ 
ing to Rs. 2,500 and Rs. 383-8-0 on ac¬ 
count of interest on that amount at 
8 annas per cent per mensem. The 
plaintiffs thus claimed a total amount of 
Rs. 12,888-6-0 against the defendants. 

The defendants denied that there was 
any failure on their part to deliver the 
goods in accordance with the agreement. 

On the contrary they maintained that 
in spite of their having offered to deliver 

the goods, and having also for the con- • 

vonienco of the plaintiffs extended the 
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time of delivery till the end of Decem¬ 
ber, the plaintiffs refused to take deli¬ 
very because they were unable to pay 
the price. They therefore claimed that 
under the terms of the agreement 
the plaintiffs had forfeited to them the 
amount of Rs. 2,500 deposited by way of 
earnest money. 

The learned Subordinate Judge has 
found that there was no failure by the 
defendants to perform their part of the 
contract and that on the contrary the 
plaintiffs had failed to remove the goods 
as agreed. He therefore held that 
under the terms of the agreement the 
amount of earnest money was forfeited 
to the defendants. lie further hold 
that assuming that time was the essence 
of the contract the plaintiffs went on 
accepting performance of the contract 
after breaches had occurred on the part 
of the defendants and that they could 
not therefore claim any compensation 
for any alleged loss by reason of the 
terms of the agreement not having been 
fully complied with at or within the 
proscribed time. As a result of these 
findings he dismissed the suit. 

The learned counsel for the plaintiffs- 
appollants has impugned the correctness 
of all the findings of the learned Sub¬ 
ordinate Judge which we have set forth 
above. lie has strenuously maintained 
that there was no broach of any of the 
terms cr conditions by the plaintiffs, 
that delivery by monthly instalments 
was the essence of the agrooment and 
that the defendants had failed to make 
deliveries in accordance with the con¬ 
ditions stipulated in the agreement and 
were therefore clearly guilty of broach 
of contract. It was further contended 
that there had been no condonation 
by them of the breach on the defendants' 
part and that in any case there was no 
justification for their being refused a 
refund of the earnest money deposited 
by them. 

We regret to note that the learned 
Subordinate Judge has done but scant 
justice to the mass of documentary evi¬ 
dence produced by the parties consist¬ 
ing mainly of the correspondence which 
went on between them which throws 
considerable light upon the questions at 
issue, and has dealt with the whole case 
much too summarily. Ex. A-17 is a 
copy of the statement produced by the 
defendants showing the delivery of 


molasse made by them to the plaintiffs. 
It shows that no delivery at all was 
made between 10th August and 27th of 
November 1926. The question there¬ 
fore arises whether the absence of any 
delivery during this period was due to 
the defendants’ default or whether it 
was due to any neglect on the plaintiffs* 
part. The parties were agreed in the 
lower Court and they are also agreed 
before us that the working of the defen¬ 
dants* mill was closed on 9th August. 
Ex. 5 is a letter dated 2nd August 1926 
sent by the plaintiffs to the defendants. 
In this letter they stated as follows: 

41 Now from several sources we gather that 
you are going to stop refining Gar by the 
beginning of this month and there is a little 
quantity of molasses in your stock which we 
hope could in no cage suffice for the comple¬ 
tion of our contract. ** 

4 Would you please therefore arrange to hold 
the complete stock which we have to take 
delivery of according to the terms of the con¬ 
tract in question. We can also take delivery 
of the full quantity of our contract at one and 
the same time if so proposed by your good 
selves. ** 

It is admitted that the defendants 
did not send any reply to this letter. 
On 13th September 1926 the plaintiffs 
sent another letter, Ex. 6, in which 


they stated as follows: 

“ You have stopped giving us the molasses 
contracted for since one month and four days. 
As molasses are rising very high, so much so 
that it is now Rs. 4-4*0 a miund already, and 
it may go higher, so please take notice tha^ 
in case you do not supply us tbo remaining 
quantity due to us under the contract we will 
be put to a considerable I 033 which you will 

bo liable to p*y. . . . 

We would therefore request you to kindly 

arrange for delivery to us for the above-men¬ 
tioned quantity of undelivered melasses ana 

oblige. ” ...... ... 

No ropiy was S6nt to this lefc^ei until 
as lato as 28th October 1926 on which 
date they sent a reply, Ex. 7, which 


ns as follows: A 

* With reference to your letter dated fcne 
,h ultimo we beg to confirm the arrange- 
nt arrived at between you and oursjlves 
it we will deliver-you the balance quan- 
y of molasses, i. e. 4,344 maunds 2 cbat- 
:ks as you allege, from the next year pro- 


r m ,f 

10 plaintiffs wrote in reply on 12th 
3 tnber 1926 that • *. 

had made neither any arra ?® m °ftho 

delivery of the balance quantity of 
sees au7to us from the next years' produe 
nor are wo prepared to do so (Er. >■ 

he story of the a " an S 91 ? 9nt n S 
,lv of the balance from the nexs 
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gear’s production seems to be a 
ipure concoction. It wa3 promptly 
denied by the plaintiffs and no at¬ 
tempt has been made to establish any 
such arrangement in the present case. 
In this connexion reference might also 
be made to Ex. 15 dated 11th December 
1926 in which the defendants pleaded 
that the shortness of delivery was due 
•to causes beyond their control and re¬ 
lied upon Cl. (4) of the bought note 
which provided that 

41 in the event of the delivery of tka goods or 
. -any instalment of the goods or any pirfc 
-thereof within period of delivery applicable 
thereto being prevented by damage or acci¬ 
dent to or in the factory or by strikes or 
pestilence or by riot or violence of mob or 
'Other irresistible force or occurrence beyond 
-our control, the goods shall be delivered ns 
floon as cireuinstances permit and as so doli- 
-vered shall b3 accepted by you without any 
; allowance for late delivery. ” 

It is difficult for us to imagine that 
if there had been any neglect on the 
plaintiff's side, the defendants should not 
have referred to it in reply to the repea¬ 
ted complaints made by the plaintiffs 
and on the other hand should have of¬ 
fered to make good the deficiency from 
next year’s produce or should have 
sought refuge behind the fact of the 
deliveries having been stopped for 
reasons beyond their control. We are 
therefore satisfied upon an cximination 
of the correspondence referred to above 
that the absence of delivery between 
10th August and 27th November was 
•not duo to any neglect on the plaintiffs’ 
part. 

The defendants have strongly relied 
upon Ex. 9 dated 15th November 1026 
in which they asked the plaintiffs to 

“arrange for the delivery of the balance qwau- 
tity of molasses now if you aro not prepared 
to take it from the next year’s production.’* 

They have also pointed out that when 
the plaintiffs in their letter Ex. 10 
dated 22nd November 1926 complained 
that there was only an interval of eight 
days betweon their receipt of the letter 
Ex. 9 and the 30th November, on which 
•date tho contract period expired and 
asked for an extension of the delivery 
period, they agreed to extend it till 31st 
December 1926 (vide letter, Ex. 11, dated 
25th November 1926). The question 
therefore arises that if the defendants 
failed to make monthly supplies as sti¬ 
mulated in the agreement, from 10th 
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August till 25th November, what is the 
effect of their offer to deliver the whole 
of the balance at the end of November 
or within the extension granted until 
the end of December. In other words 
il the failure of tne defendants to mako 
supplies after the 10th August consti¬ 
tuted a breach of the agreement of their 
part, can they be relieved of the conse¬ 
quence of that breach by reason of their 
ciTei to supply the wholo of the balance 
by the end of November? This makes it 
necessary for us to consider whether 
time was or was nob the essence of the 
contract. Earas. 2 and 3, Ex. 1, which 
we have reproduced in an earlier part 
this Judgment seems to us to show that 
the rights of the parties were materially 
dependent upon the observance of tho 
time limits prescribed in the agreement. 
Tho oral evidence of tho parties also 
shows that the plaintiffs did not take 
away the goods to any storehouse of 
their own, bub used to dispose of them 
to their own customers from the pre¬ 
mises of the defendants’ mills. Looking 
to all tho circumstances it is hardly 
possible to say that tho stipulation con- 
tained in the agreement regarding a 
fixed quantity being supplied every 
month was a matter of merely secon¬ 
dary importance and can ho altogether 
disregarded. It is also important to 
note that para. 4 specifically makes an 
exception in cases in which tho delivery 
is not possible according to the agree¬ 
ment by reason of circumstances beyond 
tho 'defendants’ control. This also 
seem3 to indicate that delivery at the 
stipulated periods was regarded as an 
essential part of the contract. Wo aro 
therefore of opinion that* the offer made 
by the defendants by their letter Ex. 9 
cannot absolve them of tho consequences 
of the breach committed by them in 
their failure to to make any deliveries 
at all from 10th August till 27th Nov¬ 
ember. 

Next there remains the question whe¬ 
ther the plaintiffs aro entitled to claim 
any damage for the breach on the defen¬ 
dants’ part. While we cannot see our 
way to hold with the learned Subordi¬ 
nate Judge that there was no breach on 
the part of the defendants, yet wo are 
in agreement with him iu holding that 
the plaintiffs aro not entitled to any 
damage by reason of their having con- 
doned tho broach. The last paragraph 
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of S. 55, Contract Act (9 of 1872), pro¬ 
vides that: 

“if, in case of a contract voidable on account 
of the promisor’s failure to perform his promise 
at the time agreed, the promisee accepts per¬ 
formance of suoh promise at any time other 
than that agreed the promisee cannot claim 
compensation for any loss occasioned by the 
non-performance of the promise at the time 
agreed unless at the* time of suoh acceptance 
he gives notice to the promisor of his intention 
to do 80 .“ 

It is admitted that the plaintiffs 
started taking deliveries from 27th 
November 1926 and continued to do so 
till 9th December 1926. It was possible 
for them to have avoided the contract 
by reason of the defendants’ failure to 
perform their promise at the time ag¬ 
reed. But the*plaintiffs did not do so. 
On the contrary they accepted perfor¬ 
mance in November and December in¬ 
spite of the previous default. The ques¬ 
tion therefore arises: Did the plaintiffs 
at the time when they took deliveries in 
November and December give any notice 
to the defendants that their acceptance 
of the deliveries were without prejudice 
to their claim for any lo9S occasioned 
by the non-performance of the promise 
by the defendants at the time agreed? 
Ex. 10 is the letter dated 22nd Novem¬ 
ber 1926 sent by the plaintiffs to the de¬ 
fendants in reply to their Ex. 9. In 
this letter the plaintiffs stated as fol¬ 
lows: 

“Wo have already arranged for the delivery 
of the molasses but as ‘for our contract the 
delivery period expires on 30th Novembor, that 
is, having only eight days for taking the deli¬ 
very and which time is in no way sufficient to 
take the delivery of the molasses in question. 
Undor 4 the ciroumstances we would therefore 
ask you to extend the delivery period/* 

As stated before the defendants ex¬ 
tended the delivery period till 31st ‘De¬ 
cember. It seems therefore to be quit9 
clear that the plaintiffs condoned 4 the 
breach on the defendants pait and gave 
no Dotice of their intention to claim 
compensation for loss occasioned the 
breach at the time when they did so. 
The plaintiffs have relied upon Ex. 12, a 
letter dated 3rd December 1926, in which 
they said to the defendants that they 
would be responsible for the differences 
of price on account of late delivery. 
This was subsequent to their starting 
receipt of deliveries and this belated as¬ 
sertion cannot relieve them of the con¬ 
sequences of their failure to give notice 
of their intention to olaim damages in 


the letter Ex. 10 or at any time before^ 
they started to receive deliveries in 
November. We therefore agree with 
the learned Subordinate Judge that the 
plaintiffs are not entitiied 1 to claim com¬ 
pensation for any alleged loss by reason 
of the breach on the defendants’ part. 

Lastly there remains the question as- 
regards the right of the plaintiffs to* 
claim refund of Rs. 2,500 deposited by 
by them for earnest money. In view* 
of our finding that there was no breach* 
on the part of the plaintiffs it follows 1 
that Cl. 3 of the agreement set forth’.' 
above has no application to the case* 
and the defendants have no right to for¬ 
feit the earnest money. Para. 1 of the* 
agreement provides that the earnest^ 
money which was to be deposited with* 
the defendants was to carry interest afc< 
6 per cent per annum. 

The result therefore is that the plain¬ 
tiffs are entitled to a decree for the am w - 
ount of Rs. 2,500 together with Rs.. 
382-8-0 on account of interest from the* 
date of deposit till the date of suit atr 
8-annas per cent per mensem. They 
will also be entitled to future interest 
on Rs. 2,500 till the date of realization* 
at the aforesaid rate of 8-annas per cent* 
per mensem. 

We therefore allow the appeal, modify 
the decree of the lower Court by giving 
the plaintiffs a decree for Rs. 2,500 on 
account of earnest money, Rs. 382-8-0' 
on account of interest thereon till tbo 
date of suit together with interest 
on Rs. 2,500 till the date of realization 
at 6 per cent per annum. The rest of 
the plaintiffs’ claim will stand dis¬ 
missed. The parties will ray and re- 
cievo costs in proportion to their success- 
and failure in both Courts. 

K.N./R.K. Order accordingly .. 
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Srivastava, J. 

bachlivii Narain — Plaintiff AppH 


? u tti Lal and others — Defendants 
posite Parties. 

Jivil Revn. Appln. No. 13 of 19_* 

aided on Uth April l 93 ® 1 .^“ntr- 
e of Small Causa Court Judge, «® r 
, D/- 26th November 1929. 
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(a) Limitation Act, Art. 102— Art. 102 
applies only to suits for wages as such by 
persons entitled to wages. 

Artiolo 102 applies only to suits for wages as 
such brought by the person entitled to the 
wages. A suit brought by parsons not entitled 
'to the wages cannot therefore b3 regarded as 
a suit for wages as suoh within the meaning 
of Art. 102. [P 421 C 2] 

(b) Limitation Act, Arts. 61, 102 and 120 
—Dispute regarding land between A and B 
— C appointed to act supurdar and required 
to pay wages of watchmen—Suit by G 
against A and B to recover money paid by 
fiim held to be governed by Art. 61 or Art. 
L20 and not by Art. 102. 

There was a disputo between A and B, and C 
was put in charge of the property as a supur¬ 
dar pending the determination of the rights of 
A. and B. After these rights were determined 
and C had restored possession, G was sued for 
their wages by two watchmen whom ho had 
appointed to watch the standing crop. C paid 
up the decreos and instituted a suit against A 
and B for recovery of tho money he had to pay 
ito tho watchmen. 

Held : that the suit was governed by Art. 61 
■or Act. 120 and not by Art. 102. G was enti¬ 
tled to bo reimbursed by A and B. Tho c*use 
of aotion in favour of G aro3e when he paid up 
the decrees, and suit by him within three years 
of payment was in time. [P 422 C 1] 

(c) Provincial Small Cause Courts Act, 
S. 25—Powers under S. 25 being discre¬ 
tionary, High Court should not interfere 
except in case of substantial injustice. 

The pewers of revision conferred by S. 25 
are discretionary and the High Court should 
not interfere uqIcsj it app3ars that some sub¬ 
stantial injury is done to the aggrieved party. 

[P 422 G 1, 2] 

L. S. Misra —for Applicant. 

Judgment.— This isan application for 
revision, under S. 25, Small Cause Courts 
Act, against tho judgment and decree 
dated 28th November 1929 passed by 
“the Munsif of Bilgram, District Hardoi, 
in the exercise of his Small Cause Court 
jurisdiction. It arises under the follow¬ 
ing circumstances : 

It appears that there was a dispute 
•between defendants 1 and 2 on one side 
nnd defendants 3 to 6 on the other as 
regards possession of certain lands, and 
there being an apprehension of breach 
of peace proceedings were started under 
S. 145, Criminal P. C. Lachhmi Narain, 
.plaintiff, was put in charge of the pro¬ 
perty in dispute and was appointed to 
act as supurdar pending the determina¬ 
tion of the proceedings under S. 145, 
'Criminal P. C. Ultimately the crimi¬ 
nal Court passed an order in favour of 
defendant 6 declaring him to bo entitled 
•to possession in respect of part of the 
property in dispute, which was given 
'Over by tho supurdar to him. As re¬ 


gards the rest of tho property tho 
Magistrate ordered th 3 plaintiff to 
continue to retain possession until tho 
rights of the parties had been deter¬ 
mined by a competent Court. Subse¬ 
quent to this a suit was instituted by 
defendant 3 in the civil Court and ho 
obtained a decree declaring his title in 
respect of the said property. There¬ 
upon the plaintiff restored to defendant 
3 the remaining property in his posses¬ 
sion. During the period that tho plain¬ 
tiff remained in possession of the pro¬ 
perty he had to appoint two men, 
Maiku and Behari, to watch tho stand¬ 
ing crop3 on the land in suit. These 
watchmen sued tho plaintiff for their 
wages, and on 20th August 1926 they 
obtained decrees, Exs. 4 and 7, for their 
wages for the period 13th February to 
5th June 1926. The plaintiff paid up 
these decrees on 24th September 1926 
and 27th November 1926. He instituted 
the present suit on 3rd September 1929 
claiming to recover the money which ho 
had to pay to the above mentioned 
watchmen from defendants 1 to 6. 
They resisted the suit on several 
grounds of fact and law, bub all these 
defences have been rejected by tho 
learned Munsif, except one, namely 
the plea of limitation. The deci¬ 
sion of tho learnal Munsif in respect 
of this plea is that the suit was 
governed by Art. 102, Lim. Act, 
and as the present suit was insti¬ 
tuted more than three years after 
the date when the wages accrued due, 
he held that the suit was barred by limi¬ 
tation and dismissed it accordingly. 

The defendants opposite party have 
been served with notice of this appli¬ 
cation but none of them has appeared to 
contest it. The only question which I 
am required to decide is as regards tho 
rule of limitation applicable to the pre¬ 
sent suit. Art. 102, Sch. 1, Lim. Act, is 
a residuary article for suits for wages 
and prescribes a limitation of three 
years for such suits, the starting point of 
limitation being tho date on which the 
wages accrued due. In my opinion this 
article applies only to suits for wages as 
such brought by the person entitled 
to tho wages. The suits which were 
brought by the watchmen and which 
resulted in the decrees, Exs. 4 and 7 
dated 20th August 1926, wore clearly 
suits governed by this article. But the 
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present suit is not a suit by tbe person 
entitled to tbe wages and it cannot be 
regarded as a suit for wages as such 
within the meaning of this article. The 
plaintiff was in possession of the pro¬ 
perty as a supurdar. His possession was 
more or less that of a trustee. During 
his possession as sapurdar he had to 
mako proper arrangements for the watch¬ 
ing of crops and had to incur expenses 
for that purpose. It is obvious that ho 
did not incur these expenses on his own 
account, but the money spent by him for 
this purpose must be regarded as money 
spent on behalf of the appellants for 
which the plaintiff is entitled to be re¬ 
imbursed by them. The case therefore 
seems to fall within the terms of Art. 61, 
Sch. 1, which is to the following effect : 


“For money pay¬ 
able to the plaintiff 
for money piid for 
the defendant. 


Three [When the 
years. money is 

paid.’* 


pears that some substantial injustice has! 
been done to the aggrieved party. Ini 
this case I am satisfied that the decision 
of the lower Court operates unjustly 
against the plaintiff and has the result* 
of causing him substantial injury. He* 
served, as a supurdar to watch and 
supervise the property in dispute bet¬ 
ween the defendants and it is just and 
proper that he should bo reimbursed 
for expenses properly incurred by him. 
in that behalf. 

I therefore allow this application, set 
aside the decision of the lower Court and 
decree the plaintiff’s suit with costs and 
future interest at 6 per cent per annum 
till realization. 

r.m./r.k. Ai)plication allowed 
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Raza and Srivastava, JJ. 

Gopal Datt —Plaintiff—Appellant. 


If the present suit is governed by this 
article it was clearly within limitation 
as the dates on which the plaintiff paid 
up the decrees passed against him were 
within three years of the institution of 
the suit. As a matter of fact the plain¬ 
tiff, on the facts stated above, could not 
have instituted the jn-esent suit against 
the defendants before he had actually 
paid the decrees passed against him. If 
he had instituted the suit before he had 
paid Maiku and Behari his suit would 
have been dismissed as being premature. 
His cause of action for the present claim 
against the defendants arises only from 
his payment to Maiku and Behari and 
not earlier. Even supposing that Art. G1 
does not apply then in the absence of 
any specific article the case must fall 
within tho general residuary Art. 120 in 
which case also it would be well within 
Limitation. I must therefore hold that 
the learned Munsif is wrong in applying 
Art. 102 to the present case. The case 
in my opinion is governed by Art. 01 or 
Art. 120, and is therefore within time. 

The next question is whether it 
would be proper for me to interfere with 
the decision of the lowor Court in tli3 
exercise of my powers of revision under 
S. 25, Small Cau3o Courts Act. There is 
a consensus of authority that the powers 
of revision conferred upon tho High 
Court by S. 25, Small Cause Courts Act, 
are discretionary and that the High 
Court should not interfere unless it ap- 


V. 

Raineshwar and another —Defendants* 
—Respondents. 

Second Appeal No. 10 of 1930, Daci- 
led on 4th April 1930, from decree 
)f Addl. Sub-Judge, Gonda, D/- 26bh* 
November 1929. 

(a) Oudh Rent Act, Ss. 21 and 131—S. 21, 
hould be read with S. 131—Actual physical^ 
possession is not necessary. 

Section 21 should bo read with S. 131. It is 
lot necessary for the landlord in order to- 
:omply with tho provisions of Ss. 21 and 131 
o obtain actual physical possession »of the 
and. [P 423 C 2 ; P 424 C 1] 

(b) Oudh Rent Act, Ss. 21 and 131 —K 
enant of C — C treating holding as aban- 
loned giving lease thereof to G—G sued A 
or recovery of possession —C had giver* 
lotice to K and had entered the holding — 
Conditions prescribed by S. 21 held to be 
atisfied and lease to G was valid. 

Certain land was originally held by K under 
lease from C. Later on C treated the hold- 
tig as abandoned and gave lease thereof to G . 

' brought a suit against K for recovery of pos- 
jssion. C had issued notice prescribed by 
. 21 and entered upon the holding. K in- 
iiiutad a suit impugning tho proceedings anl 
joking relief under S. 103 (10), but his suit 
as dismissed* K's plaint was construed as 
ontaining au admission of C having entered 

iq holding. 

Held : that all tho necessary conditionsi pre 
'ribad by S. 21 had been satisfied and G be- 
line entitled to lot the holding to 
arson and lease oxecuted in c 

‘(o') Oudh Rent Act, S. 21 -Notice under 

oLdta R=nt Act does not contemplate anj 
roceodings /or contesting a noMo. «»“• 
oder S. 21 other than a suit under S. 103 
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B. B . Lai —for Appellant. 

Badha Krishna — for Respondents. 

Judgment. This is a second appeal 
by Gopal Datt, plaintiff, who has been 
unsuccessful in both the lower Courts. 
It arises out of a suit for recovery of 
possession of certain lands in village 
Girdharpur, pergana Mahdewa, district 
Gonda, on the allegation that the lands 
in suit were originally held by three 
persons, namely Kedar, Patan Din and 
Ram Sudh under a lease given in their 
favour by the Courts of Wards, Ram- 
nagar, and that the aforesaid Court of 
Wards in 1927 treated the holding as 
abandoned and gave a lease thereof to 
the plaintiff. It was further alleged 
that the plaintiff had been subsequently 
dispossessed by tho defendants. The 
defendants resisted the suit alleging 
that they wore relations of Kedar, Patan 
Din and Ram Sudh, and had as a matter 
of fact all along remained in possession 
of tho land in suit on behalf of the 
aforesaid tenants, that the notice issued 
by the Court of Wards under S. 21, 
Oudh Rent Act, was invalid and that 

they had no right to grant the lease to 
the plaintiff. 

Both the lower Courts have found 
that though the Court of Ward 3 issued 
notice under S. 21, Oudh Rent Act, yet 
they never took actual physical posses¬ 
sion of the holding and therefore they 
were not entitled to grant the lease to 
tho plaintiff. As a result of these land¬ 
ings the Courts below have held that 
the plaintiff has failed to establish his 
title and dismissed tho suit. 

The only question which arises for 
determination iD this appeal is as re¬ 
gards tho validity of the proceedings 
taken by the Courts of Wards under 
S. 21, Oudh Rent Act. Ex. 3 i 3 tho 
notice dated 16th February 1927 issued 
by tho Courts of Wards against Kedar 
and Ram Sudh purporting to bo under 
S. 21, Oudh Rent Act, stating that they 
had treated tho holding as abandoned 
and woro about to enter on it accord- 
ingly. This notice was served on Kedar 
and Ram Sudh on 16th February 1927. 
On 11th May 1927 all tho three tenants, 
Kedar, Ram Sudh and Patan Din in¬ 
stituted a suit under S. 103, Cl. (10), 
Oudh Rent Act, against the Court of 
Wards. This suit was dismissed by tho 
Assistant Collector on 9th August 1927. 
Subsequent to the dismissal of this suit 


the Court of Wards, on 16th September 
1927, executed a lease in favour of the 
plaintiff in respect of the holding in 
question. S. 21, Oudh Rent Act, pro¬ 
vides that when any holding has been 
abandoned by a tenant the landlord 
should issue notice in the prescribed 
form stating that he has treated the 
holding as abandoned and is about to 
enter on it accordingly. It further pro¬ 
vides that after such notico has been 
issued, the landlord may 

enter on the holding and let it to another 
tenant or take it into his own cultivation.’ 1 

The learned counsel for the defen¬ 
dants does not deny that the notico had 
been issued as required by this section. 
Tho only matter in controversy bet¬ 
ween the parties is whether subsequent 
to the issuo of the notice the landlord 
entered on the holding in terms of S. 
21 , Oudh Rent Act. This section should 
be read with S. 131 Oudh Rent Act, 
which provides that a suit by a tenant 
for the recovery of a holding which has 
been treated by the landlord as aban¬ 
doned under S. 21 shall bo instituted 
within three- months of tho date on 
which the landlord entered upon tho 
holding. Thus it will appear from the 
terms of both these sections that the 
crucial question is whether subsequent 
to tho issuo of the notico the landlord 
entered on the holding or not. As 
stated before tho tenants actually in¬ 
stituted a suit undor S. 108, Cl. 10, on 
11 th May 1927. Ex. 4 is the copy 
of the plaint of this suit, In this plaint 
the plaintiffs Kedar, Patan Din and Ram 
Sudh impugned the validity of tho 
notice on several grounds and further 
pleaded that although 

the dofendant lias no light to take possession 
of tho land yet ho is causing intcrferonco with 
the plaintiffs* possession which is clearly 
iuvalid and causes injury to the plaintiffs 
though oven now Rain Sauebi (sub-tenant) is 
in actual possession.” 

In the paragraph for relief they asked 

“for a declaration that tho notice issued under 
S. 21 wig invalid, that it did not give tho 
defendant any right to tako possession of tho 
holding and that if tho Court holds that tho 
defondants have taken possession, then a decreo 
for possession bo passed in favour of tho 
plaintiffs against tho defendants.” 

L ho lower appellate Court has ccn- 
sfciuol tho clause of the plaint which 
we have reproduced above as implying 
merely that tho fact of tho Court of 
Wards having issued a notice against 
the tenants cau3ed interference with 
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their rights. We find ourselves unable 
to accept this interpretation of the 
aforesaid clause. In our opinion it 
clearly constitutes an admission of the 
defendants having entered upon the 
holding and thereby interfered with the 
plaintiffs possession though they also 
pleaded that the interference was not 
effective and that their sub-tenant con¬ 
tinued to retain posssession. We also 
find ourselves unable to agree with the 
interpretation placed by the Courts 
below as regards the meaning of the 
words entered on the holding” as used 
in Ss. 21 and 131, Oudh Rent Act. We 
do not think that it is necessary for the 
landlord, in order to comply with the 
provisions of these sections, to obtain 
actual physical possession of the land. 
WV e are therefore of opinion that the 
admission made by the tenants in their 
plaint, Ex. 4, sufficiently proves that the 
landlord after issue of the notice had 
entered upon the holding. Had it not 
been so there was hardly any occasion for 
the tenants to institute the suit under 
S. 108, Cl. (10), Oudh Rent Act. The 
lower appellate Court has in its judg¬ 
ment reproduced the order passed by 
the Assistant Collector dismissing the 
suit. He seems to have been of opinion 
that the tenant should take proceedings 
to contest the notice under S. 21, Oudh 
Rent Act. This is manifestly wrong 
as the Oudh Rent Act does not contem- 
Iplate any proceedings for contesting a 
notice issued under S. 21, Oudh Rent 
Act, other than a suit under S. 108 (10) 
but it is hardly necessary for us to ex¬ 
amine the grounds on which the Assis¬ 
tant Collector based his order of dis¬ 
missal. It is enough that the suit was 
jdismissed and that » that order was 
allowed by the tenants to become final. 
Thus in our opinion all the necessary 
conditions prescribed by S. 21, Oudh 
Rent Act, have been satisfied in the 
case. 

The Court of Wards issued the 
notice as prescribed by lawand 
entered upon the holding. The 
tenants instituted a suit impugning the 
proceedings and seeking relief under S. 
108, Cl. (10) but the suit was dismissed. 
The result is that the Court of Wards 
became entitled to let the holding to 
another tenant and the lease executed 
by them in favour of the plaintiff must be 
held to be valid. The defendants have 
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no right to retain possession of the hold¬ 
ing as against the plaintiff who has 
been admitted to the tenancy by the 
Court of Wards. 

We therefore allow the appeal, set 
aside the decision of the lower Courts 
and give the plaintiff a decree for 
possession over the land in suit. . He is 
also given a decree fo Rs. 50 on account 
of damages according to the finding of 
the trial Court which was not disputed 
before the lower appellate Court. The 
plaintiff will get his proportionate costs 
in all three Courts. 

r.m./r.k. Appeal allowed . 
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Srivastava, J. 

Chheda Lal and others —Applicants— 
Appellants. 

v. 

Mt. Ram Dulari —Objector— Respon¬ 
dent. 

Miso. Appeal No. 19 of 1930, Decided 
on 25th April 1930, from order of First 
Addl. Dist. Judge, Lucknow, D/- 25th 
January 1930. 

(a) Succession Act (1925), S. 299—Ap¬ 
peal is competent irrespective of whether 
order is passed in interlocutory proceedings 
or is final order. 

An appall lies under the tormi of S. 293 
irrespective of whether an order has been 
passed in the course of interlocutory proceed¬ 
ings or whether it i 3 a final order. [P 425 O 2J 

(b) Succession Act (1925), S. 299—Court 
cannot make or cause to be made extensive, 
detailed and minute enquiries as regards 
correctness or otherwise of accounts and in¬ 
ventories — Object of accounts and invent¬ 
ories stated. 

The object of the accounts and Inventories 
being exhibited seems to be that the accounts 
and inventories should bs available for inspec¬ 
tion by the parties interested in the admini¬ 
stration of the estate. -The proceedings are of a 
summary character and there is no provision 
in tho Aot to show that there *was any inten¬ 
tion that the Court should embark upon any 
extensive, detailed or minute enquiry as re¬ 
gards tho correctness or otherwise of the said 
accounts and inventories. Court :has only to 
seo that the accounts‘‘prima faoie oomply with 

requirements of S. 2)9 : 31 Cal • 628, Ref. 

H [P 426 C 1] 

Radha Krishna —for Appellants. 

Ryder Husain —for Respondent. 

Judgment. — These are two miscel¬ 
laneous appeals arising out of orders 
passed by the Additional District Judge 
of Bara Banki in the exercise of ms 
testamentary jurisdiction. They aris 
under the following circumstances. 

One Janki Prasad died on 1st Aug 
1927 possessed of considerable proper y 
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•and leaving a will dabed 13th February 
1937 under which he appointed seven 
persons as executors and trustees. On 
5th January 1928 the aforesaid persons 
made an application for grant of pro- 
bate. An order was made on 2nd March 
1928 granting the probate applied for. 
On 30th September 1929 the executors 
ihled an account of the estate and on 9th 
January 1930 they hied an inventory as 
required by S. 317, Succession Act (39 
of 1925), Mt. Ram Dulari, widow of 
Janki Prasad, testator, made an appli¬ 
cation dated 10th December 1929 pray¬ 
ing for the account filed by the execu¬ 
tors to be checked and also asking for 
■certain .maintenance allowance being 
paid to her and her daughters. She 
followed up this application with an¬ 
other dated 25th January 1930 praying: 

that some Mahomodan legal practitioner be 
appointed to carry out the chocking of the ac¬ 
counts.” 

This is communalism in excelsis 
'though there is the saving grace of this 
■extraordinary request being contained 
in an application made on behalf of a 
Hindu. The applicant also prayed : 

that clear directions may be given to tho 
auditor to verify the entries in tho bahi khatas 
on the spot as well as to make local enquiries 
about tho income aud expenditure if tho audi¬ 
tor dooms it necessary In tho circumstances of 
the case.” 

These applications were disposed of 
by the learned District Judge by an 
order passed ex parte under which he 
appointed one Mr. Mahmudui Hasan 
Kirmani as auditor to check the accounts 

of the trust. It was further ordered 
that : 

“tho foes of the auditor will be fixed at tho'rate 
of five per cent on the income of tho trust.’* 

This order dated 25th January 1930 

forms the subject matter of Appeal No. 
19 of 1930. 

On 13th February 1930 tho executors 
filed an application complaining against 
the order for the appointment of the 
auditor and against his being entrusted 
with an enquiry into the allegations 
made by Mb. Ram Dulari against them. 
They also objected to the fee allowed to 
the auditor and complained that the 
■order was vague as regards the person 
who was to be made liable for its pay¬ 
ment. This application was disposed’of 
T by the present District Judge by his 
order dated 1st March. The matorial 
portion of that order is to the following 
.effect : 
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The auditor will be paid five per cent of his 

fees on the annual income since tho death of 

the testator. Tho costs will be borne by tho 

trustees if it is found that they had failed to 

keep proper, open and accurate aocounts of tho 

property or in any duty cast upon them by tho 
will.” J 


Appeal No. 20 of 1930 is directed 
against this order. 

Mr. Hyder Husain the learned counsel 
foi the respondent, Mb. Ram Dulari, ha 3 
laiseda preliminary objection against 
the maintainability of those appeals. He 
has contended that the appeals .are 
directed against orders passed in inter¬ 
locutory proceedings and that there is 
no provision in law for appeals against 
such interlocutory orders. I find my- 
self unable to accede to this contention. 
S. 299, Succession Act, provides that 
every order made by a District Judge by 
virtue of the powers conferred upon him 
by the Act shall be subject to appeal to 
the High Court in accordance with the. 
provisions of the Code of Civil Procedure 
1908, applicable to appeals. The provi¬ 
sions of this section are very wide. They 
seem to me to allow an appeal against 
every order made by a District Judge in 
the exercise of the powers conferred up¬ 
on him by the Act. In my opinion an 
appeal lies under the terms of this S. 
299 irrespective of whether an order 
has been passed in the course of inter¬ 
locutory proceedings or whether it is a 
final order. 

It is the common case of both parties 
that the account and the inventory in 
question were filed by the executors 
under S. 317, Succession Act. The con¬ 
tention urged by the learned counsel 
for the appellants is that the appoint¬ 
ment of an auditor such as the one in 
question for the checking and examina¬ 
tion of the accounts and fer local in¬ 
quiries about income and expenditure, 
is beyond the scope of the authority of 
the Court under the said section. I 
think the contention is correct and the 
appeals must be allowed on this ground. 

It is important to note that the section 

requires the executor or administrator 
to 

exhibit in that Court an inventory contain¬ 
ing a full and truo estimato of all the property 
in possession, and a!l the oroditora, and algo 
all tho debta owing by any person to which 

tho executor or administrator is entitled in 
that character” 

and to 


" “ „ „ UUUUUk ui too estate, a no wing 

tho assets which have come to his hands and 
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tho manner in which they have been applied 
or disposed of.*’ 

Clause 4 of the section further pro¬ 
vides that : 

“tho exhibition of an intentionally false in¬ 
ventory or account under this section shall be 
deemed to be an offence under S. 193 of that 
Code.” 

The use of the word “exhibit” in the 
passages quoted above appears to me to 
be significant. The object of the ac¬ 
counts and inventories being exhibited 
seems to be that tho accounts and in¬ 
ventories should bo available for inspec¬ 
tion. by parties interested in the ad¬ 
ministration of the estate. The pro¬ 
ceedings are of a summary character 
and there is no provision in the Act to 
show that there was any intention that 
the Court should embark upon any ex¬ 
tensive, detailed or minute inquiry as 
regards the correctness or otherwise of 
the said accounts and inventories. If 
tho legislature had any such intention 
it is to be expected that it should have 
made express provision for that purpose. 

I do not deny the right of the Court to 
see that tho accounts and inventories 
hied prima facie, comply with the re¬ 
quirements of the section. The learned 
District Judgo could very well have 
examined them from the standpoint 
either himself or ordered his munsarim 
or some other member of his staff to do 
so. But I am unable to hnd any au¬ 
thority for bis appointing an auditor for 
making local inquiries about tho income 
and expenditure and for verification of 
tho entries in the accounts as was 
prayed for and has been ordered in this 
case. If the accounts or inventories 
tiled by an executor are false and un¬ 
true the executor or administrator is 
liable to punishment under the Indian 
Penal Code. Further it is open to any 
porson interested in the administration 
of tho estato to institute a regular suit 
against tho executor or administrator 
questioning tho correctness of tho ac¬ 
counts and making him liable for any 
malfeasanco or misfeasance on his part. 
Tho contention urged in support of tho 
appeal is also supported by tho decision 
of a Bonch of tho Calcutta High Court 
in Sarat Sundari Barmaui v. U?na 
Prosad Boy Choicdhry (1). Discussing 
the provisions of S. 98, Probato and 
Administration Act (5 of 1881), which 
corresponds to S. 317, Succession Act 


(39 of 1925), their Lordships observed 0 

that : 

“tho section nowhere imposss on the Die*- 
trict Judgo the duty of scrutinizing and audit¬ 
ing tho papers and of undertaking for that pur¬ 
pose elaborate and expensive proceedings. Such 
a scrutiny would be an onerous charge which 
we cannot hold to have been laid on him un¬ 
less the section clearly says so ; and we find 
no such words. Nor again does tho section 
give the District Judge power to hold a judi¬ 
cial inquiry into the inventory and account of 
his own motion ; and bo make the executor or 
administrator pay the costs of it. All that the 
District Judge has to do under the section^ 
is to see that tho inventory and account prima 
facie satisfy the requirements of the sootion,. 
that is, that the inventory appears on -inspec¬ 
tion to be a full and true estimate of all tha 
property, credits and debts, and that the ac¬ 
count on inspection appears really to bo a true 
one showing tho assets and their disposal. To 
ascertain this it would bo necessary that the 
inventory and account should bo passed under 
some examinations by the Judge’s staff so as to- 
detect manifest mistakes or omissions. If such 
were discussed the papers would not satisfy 
the section ; and the Judge would have power 
to require the executor or administrator to 
amend the account in order to comply with the 
section ; and for this purpose tho section em¬ 
powers him to extend tho time. This in our 
opinion is the scope of the Judge’s duties* 
undo.r.S. 93. He has no power to institute an 
audit of the inventory and account at the es¬ 
pouse of the executor or administrator. The 
section vests him with no such power, nor can 
such an authority be implied from tho provi¬ 
sions of tho Code of Civil Procedure as to the 
appointment of a commissioner to examine 
accounts to which provisions the District 
Judge has referred.” 

I am therefore of opinion that the 
orders of the learned District Judge, 
which aro under appeal, appointing an 
auditor in the case and directing bis- 
fees to be paid, under the circumstances 
mentioned in the order, by the trustees, 
were not regular and proper and must 

therefore be set aside. 

The result therefore is that the ap¬ 
peals are allowed with costs and the 
orders of the District Judge dated 25th 
January 1930 and 1st March 193 0 are 

sot aside. 

v.B./n.K. Appea ls alloiced. 

(iT[ 19011 31 Cal. 023— S C. VV. N. 573. 
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SlUVASTAVA AND PUBIiAN, JJ. 

Ram Pearey —Plaintiff Appellant. 

Mt. Kailasha — Defendant— Rospon- 


Vppcal No. 25 of 1930. Decided ort 
h April 1930. from decree of Sab 

lae. Unao. D/- 16th October 1929. 
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(a) Hindu Law—Marriage — Gandharva 
form was lawful only among warrior tribe 
— It is obsolete now. 

Gandharva form of marriage was even iu 
ancient days considered lawful only for the 
warrior tri’oo. It has become obsolete now. 

[P 427 C 2] 

(b) Hindu Widows Remarriage Act, (1856)* 
S. 6 — Remarriage—Proof — Same rites and 
ceremonies as are necessary in first mar¬ 
riage should be proved to have been ob¬ 
served in remarriage. 

To prove the remarriage of a Hindu widow 
the same religious rites and ceremonies that 
are necessary to constitute her first marriage 
valid should be shown to have beeu observed 
in her remarriage. 

Whore therefore a Hindu widow had been 
validly married in the Brabim form of mar¬ 
riage but the observance of the aforesaid rites 
and ceremonies in her remarriage was not 
established. 

Held : that remarriago according to the 
particular form had not been proved. 

[P 428 C 1] 

R. D . Lai — for Appellant. 

J. N. Misra —for Respondent. 
Judgment. —This i3 a second appeal 
by the plaintiff who has been unsuc¬ 
cessful in both tho lower Courts. It 
arises out of a suit for possession on 
the allegation that the defendant Mt. 
Kailasha succeeded to the property in 
suit on the death of her son Kali 
Charan and was in possession of it as 
a Hindu mother ; that she contracted a 
remarriage with one Har Charan on 
27th January 192B ; that as a result of 
this remarriage sho has forfeited all 
her rights in the said property under 
S. 2, Hindu Widows Remarriage Act 
(15 of 185G); and that tho plaintiff who 
is the next reversioner to the property 
of Kali Charan is ontitled to a decreo 
for possession in his favour. Tho defen¬ 
dant denied the alleged remarriage, and 
the only question in issuo between tho 
parties was as regards the factum of 
tho remarriage. The plaintiff led evi¬ 
dence to show that Mb. Kailasha was 
married to Har Charan according to 
tho ordinary Brahma form and that 
thero were priests who officiated at 
tho marriage. 

Both the lower Courts havo disbe¬ 
lieved tho evidence and hold tho re¬ 
marriage not proved. They havo found 
that eomo years before tho alleged re¬ 
marriage an illicit connexion had sprung 
up between Mt, Kailasha and Har 
Charan and that a child wa3 aUo born 
as a result of it. 

Tho learned counsel for tho plaintiff- 
appellant has argued before us that tho 


fact that Mb. Kailasha and Har Charan 
lived as husband and wife and * had a 
child born of the intercourse between 
them was sufficient to establish tho re¬ 
marriage of Mt. Kailasha within the 
meaning of the Hindu -Widows Remar¬ 
riage Act. He has referred to tho eight 
forms of marriage mentioned by Manu 
and has contended that the connexion 
between Kailasha and Har Charan 
should bo regarded as a marriage in the 
Gandharva form. Referring to Mayne’s 
Hindu law, 9bh edition, p>- 91, he has 
pointed out that 

“the reciprocal connexion of a youth and a 
damsel with mutual desire is the marriage 
denominated Gandharva, contracted for the 
purpose of amorous embraces, and proceed¬ 
ing from sensual inclination.*’ 

We think that the contention has no 
force. In the first place it is clear from 
the pleadings that the plaintiff sot up a 
remarriago in tho Brahma form such as 
is prevalent among 3 b tho Brahmins.- 
There was no suggestion in any of the 
Courts below of a Gandharva marriage. 
Admittedly Mb. Kailasha and Har 
Charan are both Kankubja Brahmins. 
The evidence led on behalf of the 
plaintiff was also to the same effect. 
They examined several witnesses in¬ 
cluding the priests who were alleged to 
havo officiated at the marriage and 
taken part in the usual ceremonies at¬ 
tending such marriages. That evidence 
lias boon disbelieved by both tho lower 
Courts. Tho matter being concluded 
by a finding of fact it is not possible 
for the plaintiff to set up an entirely 
new case like tnis at this stage. In 
the second place the contention is oven 
on its merits altogether without sub¬ 
stance. As remarked by Mr. Mayne 
at the very page containing tho passage 
relied upon on behalf of the plaintiff- 
appellant even in ancient days the 
Gandharva like the Rakshasa form wa3 
considered lawful only for the warrior 
tribe. Further, as observed by the 
learned author at p. 97, 

“Of these various forms of marriage all but 
two, the Brahma and tho Asura, arc now 
obsolete.” 

Again at p. 100 tho learned author 
referring to tho Gandharva form of 
marriage remarks as follows : 

“It seems to mo however that this form • 
belongs to a time when the notion of marriago 
involved no idea of permanence or exclusive¬ 
ness. Its definition implies nothing inorethaii- 
fornication. It is difficult to see how such 
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connexion could be created at present as con¬ 
stituting a marriage, with the incidents and 
results of such a union.’* 

We must therefore hold that there 
• could be no valid marriage in the 
-Gandharva form between Kailasha and 
Har Charan. Lastly, S. 6 , Hindu 
Widows Remarriage Act (15 of 1856), 
^provides that 

“whatever words spoken, ceremonies per¬ 
formed or engagements made on the marriage 
of a Hindu female who has not boon previously 
married, are .sufficient to constitute a valid 
marriage, shall have the same effect if spoken, 
.performed or made on the marriage of a Hindu 
-widow.’* 

It is perfectly clear that when Mt. 
Kailasha was first married the per¬ 
formance of the religious rites and 
ceremonies prescribed for a marriage 
in the Brahma form would have been 
necessary to constitute her marriage 
valid. It follows that in the case of 
her remarriage the same ceremonies and 
religious rite3 should have been observed. 
As both the Courts below have found 
that evidence led by the plaintiff to 
establish the observance of the afore¬ 
said rites and ceremonies is unworthy 
of credit, and the plaintiff has failed 
'to prove remarriage in accordance 
•with that form, the plaintiff’s case based 
on the alleged remarriage must fail. 

The result is that the appeal fails 
.and is dismissed with costs. 

R.M./R.K. Appeal dismissed . 
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*Wazir Hasan, C. J., and Pullan, J. 

Basdeo and others —Plaintiffs—Appel¬ 
lants. 

v. 

Indar Bikram Singh and others —De¬ 
fendants—Respondents. 

First Appeal No. 81 of 1929, Decided 
•«on 21st July 1930, from decree of the 
Sub-Judge, Gonda, D/- 15th July 1929. 

(a) Oudh Laws Act, S. 9—In abience of 
coiharers under-proprietors have right of 
pre-emption. 

Where there aro no cosharers which is the 
case when the whole mahal is r 8old, the under- 
.proprietors have a right of pre-emption as be¬ 
ing members of village community. 

[P 429 C 2] 

(b) Oudh Laws Act, S. 9—Suit by pre- 
' emptor cannot be defeated on change of 
»jright« during pendency of suit. 

The Oadh Laws Act never suggests that any 
ijeersons who had the rights of pre-emption on 
the grounds given therein can subsequently in 
t^ooursc of a suit lose those rights on proof of 


some act of another which he could not in any 
manner prevent. 

A cosharer therefore cannot defeat the suit 
brought by a pre-emptor by , acquiring the 
position of a oosharer during the pendency of 
the suit : A. J. R. 1930 Oudh 274, Foil . ; A. J. 
R. 1929 Oudh 313, Diss . from . [P 429 0 2] 

- » Oudh Laws Act—Object of—Pre-emp¬ 
tion is not to exclude strangers 

There is nothing in the Oudh Daws Aot whioh 
suggests that the objects of the law of pre-emp¬ 
tion is to exclude a stranger. [P 430 C 1] 

(d) Oudh Laws Act, S. 9—Quaere. 

Quaere. —Whether mere purchase of the 

rights of the superior proprietor ipso faoto 
makes the purchaser a member of village 
community. [P 431 C 1] 

(e) Oudh Laws Act, S. 9 (3)—Mahal of 
many villages—Inhabitants of mahals do not 
become members of one village community 
—Members of one village community can¬ 
not therefore sue for pre-emption of whole 
mahal. 

In the case of mahals which comprise a 
groat number of villages, all the inhabitants of 
the mahals do not become members of one 
village community within the meaning of S. 9 
(3). There may be many village communities 
comprised in a mahal. It is not therfore pos¬ 
sible for members of one village community 
to sue for the pre-emption of the whole mahal 
as no right of pre-emption outside the village 

to whioh they belong is given to them. 

J b [P 431 0 1] 

Bindeshwari Prasad , Ali Jawevad and 


\ashi Prasad —for Appellants. 

A/. Wasim and Karta Krishna for 
■espondents. 

Judgment. —These are consolidated 
ppeals arising out of five suits for pre- 
mption of certain properties transfer- 
sd by means of a sale deed executed by 
abu Bishun Narain Bhargava m 
ivour of the Payagpur estate on 27th 
ugust 1927. The property transferred 
ad come into the possession of the 

sndor’s father between the y« ar s ■ l ° 
id 1905 and we are satisfied that id 
^presents an estate known as j*be 
amhnipair taluqa which was settled 
>th in the first summary settlement 
1858 and in the subsequent regular 
ittlement with Rani Sarfaraz Kuar, 
idow of Raja Inderjit Singh. It is 
^material in our opinion that the 
tate has from time to time received 

fferent names. 

It has ali along been treated as a 
.luqdari mahal and the rights now 
irehased by the Payagpur es a 
lose of the superior proprietor in 

•oup of villages forming a r0 . v .po v jj. 
ig mahal. The mahal contains 163 vi^ 

ges and these suits for P r filed 
ilate to three only and t ey 
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nofc by cosharers but by persons who 
own under-propriefcary rights in the 
villages whioh they seek to acquire by 
pre-emption. Suit Nos. 86 and 91 of 
1928 represented by Appeals Nos. 81 and 
102 of 1929 are suits brought by differ¬ 
ent ^plaintiffs for pre-emptionof four 
complete hamlets appertaining to the 
village Bakhrauli, namely Midnapur, 
Bakhrauli Ivhas and two mabals of 
Bhoingaon, namely Mahal Suraj Bali 
and Mahal Ram Harakh. Suit No. 89 
of 1928, represented by Appeal No. 115 
of 1929, was brought by another under- 
proprietor or birtdar for the village of 
Patijia Buzurg only. Saits Nos. 146 and 
145 of 1928, respresented by Appeals Nos. 
124 and 125 of 1929, are brought by 
different plaintiffs for pre-emption of 
the village of Kusmi. All the suits 
have been dismissed by the learned Sub¬ 
ordinate Judge of Gonda on the same 
grounds. He finds in the first place 
that the property purchased constitutes 
a single taluqdari mahal; secondly that 
the vendee has now acquired unassail¬ 
able rights in the remaining 160 villages 

in respect of which no suit is now being 
maintained and 

“he therefore falls under Cls. 1 or 2 S. 9 
Act 18, 1876 and the plaintiffs in all the suits 
fall under 01. 3 of the said section. The plain¬ 
tiffs therefore have no right to pre-empt as 
against defendant 1.” 

Thirdly he finds that the plaintiffs are 
debarred from maintaining the present 
suits because they failed to apply for 
pre-emption of the whole mahal. All 
these findings have been challenged in 
appeal. As to the first finding we 
have no doubt that the decision of 
the lower Court is correct. It is amply 
proved that the property conveyed by 
the sale deed is a single proprietary 
mahal for which the proprietor has con¬ 
tracted to pay a definite sum by way of 
land i ovenue to the Government. It is 
true that each village is separately as¬ 
sessed to land revenue, and we have 
been referred to a document, Ex. X 
printed at p, 78, part 3, of the paper 
book which is described as an agreement 
executed by the lambardars of this 
mahal. Even if this is taken to be an 
agreement with the under-propriotors as 
well as with the propriotors-in-chief, it 
only means that the estate should bo 
regarded on the same lines as the estate 
which was considered by their Lord- 
ships of the Judicial Committee in the 
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case of Sheoraj Knar v. Harihar Bakhsh 
Singh (I). But as a matter of fact we 
have seen that the original of this docu¬ 
ment is a printed form in which the 
words ham lambardaran” and “dast- 
khat lambardaran” have not been dele¬ 
ted, but the only person signing on be¬ 
half of the lambardar or lambardars is 
the agent of B. Prag Narain, the supe¬ 
rior proprietor. Thus all that is proved < 
is that each individual village has been • 
separately assessed to revenue and the. 
estate may be considered to be a single/ 
mahal consisting of a large number of 
villages each of which is separately as 
sessed to revenue and may bo regarded 
as an inferior mahal. This finding is i n . 
no way fatal to the plaintiffs’ suits As* 
under-proprietors they have a right? 
under the Oudh Laws Act to pre-empt 
sale of proprietary tenure. It is true- 
that they come only in the third class- 
as being members of the village com-- 
munity, and their right comes sub-, 
sequent to that of cosharers in the 
mahal. But where there are no co¬ 
sharers, which must be the ca 3 e where 
the whole mahal has been sold the 
under-proprietors have a right of’ pre¬ 
emption as being members of the vil¬ 
lage community. 

It is on the other two findings that ’* 
the learned Subordinate Judge has * 
dismissed the plaintiffs’ claim. The-- 
view taken by the Court below that; 
a purchaser may use a title acquired by 
him subsequent to the origin of the - 
cause of action in a pre-emption suit as 
a defence against a pre-emption suit in¬ 
stituted after his acquisition of the said • 
title finds support in certain rulings of/ 
the late Court of the Judicial Commis- 
sionei of Oudh and in one judgment of a- 
single Judge of this Court referred to in 
the judgment under appeal, Mohammad 
Slier Khan v. Lai Bahadur Khan (2j; 
but this is not the view which has been 
taken by a Full Bench of this Court in- 
a more recent case, Gaga Prasad v 
Faiyaz Husain (3). The Full Bench 
found in that case that a cosharor can¬ 
not defeat the suit brought by a pre- 
emptor by acquiring the position of a 

bu^ the p r doncy ° f the 

auifc. T he docisionwaa based on a strict 

(1) [1910] 32 All.~351=18 O. C. 165^7 T O 

... i 9G =8 7 1; A. 124 (P.C.). 7 L C - 

(2) A. I. R. 1929 Oudh 313=117 I n aka 

(3) A. I. B. 1930 Oudh 271=5 Luck 12 (P.B.). - 
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interpretation of the Oudh Laws Act 
and it was pointed out that the judg¬ 
ments of the Judicial Commissioner’s 
Court allowing the opposing parties to 
alter their relative positions after the 
execution of the sale deed are based 
upon certain decisions of the Allahabad 
High Court which were unfettered by 
any such statute as the Oudh Laws Act. 
The view taken in the Allahabad High 
Court was that the main object of a 
custom of pre-emption was to exclude 
a stranger from acquiring land in the 
village, where there was any village co¬ 
sharer or a member of the village com¬ 
munity willing to purchase the pro¬ 
perty. There is nothing in the Oudh 
Laws Act which suggests that the object 
of the law of pre-emption is to exclude 
;a stranger. The Act lays down that 
jthe right of pre-emption is a right of 

“ the persons, hereinafter mentioned or re¬ 
ferred to, to acquire, in the cases hereinafter 
specified, immovable property in preference 
- to all other persons. ’* 

It goes on to confine the presumption 
of the existence of the right to a village 
community and it gives the order in 
which certain classes of persons may 
claim a right of pre-emption. The first 
right goes to persons intimately con¬ 
nected with the estate, namely cosharer3 
in the sub-division, if any, of the tenure 
in which the property is comprised and 
those have a preference inter se based 
on the nearness of their relationship to 
the vendor or the mortgagor. The 
second class comprises the cosharers of 
the whole mahal in the same order and 
the third class consists of the members 
of the village community. The whole 
chapter appears’to us to consider only the 
state of affairs at the time of the pro¬ 
posed sale. The Act does not contem¬ 
plate a constantly changing situation 
brought about by subsequent purchases 
or transfers by which trie pre-emptor 
or the vendee may improve their relative 
positions during the suit. In the case 
of cosharer 3 who are entitled to a notice 
of any proposed sale the fact that they 
have obtained no such notice is the 
• first ground on which they may base a 
suit for pre-emption, and the other 
causes of action given are refusal of a 
tender and a lack of good faith in the 
proposed transaction. The statute never 
suggests that any person who had the 
right of pre-emption on the grounds 
, given therein can subsequently in the 


course of a suit lose these rights on 
proof of some act of another which hel 
could not in any manner prevent. Id 
the present case the sale in favour of 
the respondent gave rise in our opinion 
to a claim for pre-emption on the part 
of ‘the members of the village commu¬ 
nity,” for prior to the sale the vendee 
had no share in .the mahal and he was 
not a member of the village community. 
As we have stated above the property 
comprises 163 villages, and as there is 
now no chance that any portion of the 
property except the three villages with 
which we are concerned, can be taken 
from the vendee by pre-emption he has 
no doubt acquired an indefeasible right 
in thos9 villages. We are unable to 
see how by so doing he can meet the 
claim for pre-emption which arose on 
the date of the sale when he had no 
such indefeasible right and was neither 
a cosharar in the mahal nor even a 
member of the village community. Even 
now he is not a cosharer. He is a pro¬ 
prietor of an undivided share. The 
persons who challenge his title are 
not cosharers and there is no one in 
that class who can challenge his title. 
But this does not protect him from the 

suit3 brought by the unier-proprietors 
whose relative position towards himself 
in respect of the villages which they 
claim is entirely unchanged by the fact 
that his sole possession of the remaining 
villages has not been placed beyond dis¬ 
pute. It is true that in the Full Beach 
ruling to which we have referred we 
were concerned with a case where a 
vendee acquired a right after the sa e, 
and it is urged that in this case the 
right on which the vendee relies came 
into existence simultaneously with the 
sale of the villages which is challenged 
by the plaintiffs, bat we consider that 
this is not a material difference. The 
judgment of the Full Bench lays down 
the date of the sale as the point 
in time on which the right of P r _ 
emption comes into existence an i 
wore to hold that a purchaser, by 1 - 
eluding in his sale deed some ^ l °£ oul(1 
which for some reason or anot 

not be the subject of P ra /f. mp ^“: ing 
even secured the consent of the exirtj 
pre-emptors "to bis retention D . 

challenge of a small P o r tl ° a °[ h right 
perty purchased, could defeattha 8 
of all other pre-emptors in other P 
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tions of the property, we would be 
merely pointing out a new means of 
evading the statute. We have not been 
asked by the learned counsel for the 
vendee to consider his possible claim 
to be regarded as a member of the 
village community by means of his 
purchase. 

In our opinion the claim, if it were 
raised, can be answered partly in the 
same .manner as the claim set forward 
that he should be regarded as a cosharer. 
He was not at the time of the sale a 
member of the village community and 
we are far from certain whether mere 
purchase of the rights of the superior 
proprietor ipso facto makes the purcha¬ 
ser a momber of the village community: 
vide the judgment of their Lordships of 
the Privy Council in Patcshwari Partab 
Narain Singh v. Sita Ham (4). 

The last point founl by the learned 
Subordinate Judge against the plaintiffs 
is that they sheuld have suel for pre¬ 
emption of the whole mahal. In our 
opinion the reasoning of the learned 
Subordinate Judge on this point is 
•faulty. A perusal of S. 9, Oudh Laws 
Act, shows that the circle of pre-emptors 
•is gradually widened from cosharers in 
a sub-division to cosharers of a mahal 
and then to members of the village com- 
• munity. This presupposes in our opin¬ 
ion that the villago community i3 re¬ 
garded as something wider than the 
cosharers in a mahal. Tho ordinary 
meaning of the term “mahal” is a re. 
venue paying area and several mahals 
|may bo included in a single villago. We 
are not prepared to say that in tho caso 
of a mahal which comprises a great 
number of villages all the . inhabitants 
of that mahal become members of ono 
village community within tho moaning 
of Cl. 3, S. 9. On tho other hand wo 
consider that there may bo many village 
communities comprisod in such a mahal 
but the members of such village com- 
imunitio3 .are given no right of pre-emp¬ 
tion outside the villages to which they 
belong. Thus these suits are not viti¬ 
ated by tho fact that tho plaintiffs have 
claimed no more than their own villages. 
Indeed they could not as members of tho 
village community suo for more than 
their own village. In our opinion tho 
vendee failed to meet those suits for 

(4) A. I. R. 1929 P. C. 259=119 I. O. G27=5G 
I.A. 35G=4 Luck. 421 (P.G.). 


pre-emption and the plaintiffs were en¬ 
titled to succeed. The plaintiffs in 
Suits N03. 86 and 91 of 1928 (Appeals 
Nos. 81 and 102 of 1929) have agreed 
that in the event of success they should 
decide the matter by lot. The plaintiffs 
in Suits Nos. 14G and 145 of 1928 
(Appeal Nos. 124 and 125 of 1929) have 
agreed to divide tho villago half and 
half and effect to theso agreements will 
bo given in the decree to bo prepared. 
W e allow these appeals with costs. The 
sums to bo paid in each case have been 
decided by *the Court below and no 
objection has been taken to his decision 
on this matter. Tho vendee has asked 
that in the event of tho plaintiff Kulman 
succeeding in the lot in respect of the 
hamlets of Bakhrauli (Appeal No. 102 of 
1929) lie should bo required to pay a 
sum of Rs. 40,000 as that was the sum 
offered by him in his suit. We find 
however that Kulraan’s offer was to pay 
Rs. 40,000 or whatever sum the Court 
should decide and as the Court decided 
that tho proper value of theso villages 
is Rs. 25,736 wo do not consider that 
he should bo required to pay more than 
that. We therefore decree Suits N03. 85 
and 91 of 1928 for pre-emption on pay¬ 
ment of a sum of Rs. 25.73G by which¬ 
ever of tho rival plaintiffs is successful 
in tho drawing of lots, within six months 
of this date, failing which tho suits will 
be dismissed with costs. If tho money 
i3 paid tho vendee contesting respon¬ 
dent will pay one set of costs to theso 
porsons based on the value of the pro¬ 
perty given in our judgment. Suit 
No. 89 of J928 for pre-emption of village 
Patida Buzurg is decreed on payment of 
Rs. 10,542-8 within six months. Other¬ 
wise tho suit will bo dismissed with 
costs. If tho money is paid tho plain¬ 
tiff will receive his costs from tho con¬ 
testing respondents. In Suits Nos. 145 
and 146 of 1928 a decree for pre-emption 
will ho passed on payment of Rs. 14,611 
within six months. The sum will bo 
paid half and half by the plaintiffs in 
tho respective suits who will oach ho 
entitled to a one half-share of tho 
village Kusmi. 

If tho money is not paid within six 
months these suits will be dismissed 
with costs. If the money is paid tho 
plaintiffs in oach suit will bo entitled 
to recover half tho costs from tho con¬ 
testing respondent. 
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Fix Monday 28fch July 1930, for draw¬ 
ing lots and inform counsel concerned. 

R.M./h.K. Order accordingly . 
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Wazir Hasan, C. J., and Raza, J. 

Shiva Kumar — Defendant— Appel¬ 
lant. 

v. 

Thaliur Prasad and others —Plaintiffs 
and Defendants—Respondents. 

Misc. Appeal No. 15 of 1930, Decided 
on 8th May 1930, from order of Sub- 
Judge, Hardoi, D/- 14th December 1929. 

(a) Civil P.C., S. 35— Costs of witnesses 
summoned but not examined cannot be 
taxed against a party. 

Costs of such witnesses as are not examined 
though summoned cannot be taxed in the 
decree against a party. [P 433 C 2] 

(b) Civil P. C., Sch. 2, para. 3 —Suit can¬ 
not be said to be pending by reason of pos¬ 
sibility of appeal within prescribed limita¬ 
tion period—There can be no reference to 
arbitration through Court. 

Suit cannot be said to be pending on the 
date of the agreement to refer to arbitration 
by reason of the possibility of an appeal being 
preferred within the period of limitation pres¬ 
cribed by law which period has not expired on 
the date of the agreement. There can be no 
order of reference to arbitration through the 
Court in such a case: A.I.R . 1921 P. C. 770 and . 
41 Mad. 115, Dist. [P 434 C 1] 

sft ( C ) Civil P. C., O. 32, R. 7—Suit not 
pending on date of agreement to refer to 
arbitration — Arbitration without Court’s 
leave is not invalid. 

When on the date of the agreement to refer 
to arbitration matters in differenoo no proceed¬ 
ing in suit is pending within the meaning of 
O. 32, R. 7 an agreement without leave of 
Court is not invalid: 26 Pom. 109; 29 Mad. 
309 and 36 Mad. 295 (P.C.), Dist. [P434 C 1J 

J. Jackson , Tirloke Nath Kaul and 
Hargobind Dayal —for Appellant. 

H. Husain, Badha Krishna and ban¬ 
dar Lai Gupta —for Respondents. 

Judgment —This is an appeal by 
one of the defendants from the or ®. 
of the Subordinate Judge of ar 
dated 14th December 1929 in P r £ C00< *- 
ings instituted under para. 20, bch. A. 

Civil P. C., 1908. . „ 

The facts of the case are as follows: 

On 19th April 1927 Sheo Ram, Mt. 
Parbati and Mt. Ram Kunwar sold 
certain zamindari shares situate in 
village Gondwa and Mohiuddinpur and 
groves situate in village Behariya, Par- 
gana Gondwa, in the district of Hardoi, 
to Shiva Kumar, the defendant-appel¬ 
lant, and Jagannath Singh, defendant 
2, son of Ange, by means of a deed 


of sale of that date. Shiva Kumar ie* 
the minor son of Pandit Darshan Lai, 
a legal practitioner in the district of 
Hardoi. Thereupon three suits for pre¬ 
emption in respect of the sale of 19th 
April 1927 were filed in the Court of 
that Additional Subordinate Judge of 
Hardoi. The first suit was filed by the* 
plaintiffs of the present proceedings, that, 
is Thakur Prasad, Badri Singh, Jagan- 
nath Singh, son of Jham Singh, and the- 
second by Pandit Bahu Lai, defendant 3„ 
and the third by Gaya Prasad, defen¬ 
dant 4, On 19th January 1929 the* 
two last mentioned suits were dismissed 1 
on the ground that the plaintiffs ofr 
those suits had no'right of pre-emption 
and in the -first mentioned suit the* 
Court found that the plaintiffs of that 
suit and Shiva Kumar, one of the ven¬ 
dees, had equal rights of pre-emption 
in respect of village Gondwa. Lots* 
were ordered to be drawn. The appellant 
Shiva Kumar drew the lot. The result 
was that the third suit was dismissed 
in respect of village Gondwa and deoreed 
in respect of the other two items of 
property. The Court held .that out of 
the total consideration of Rs. 20,000,. 
as stated in the deed of sale, only 
Rs. 13,000, was the real consideration- 
and the rest was fictitious. The price* 
of the village of Gondwa was fixed at- 


s. 10,800. 

On 3rd February 1929 a not oc- 
irred in Gondwa bazar over the right 
collection of rents. On 15th March 
>29 the police sent two cases for trial 
the Court of a First Class Magistrafce- 
the district of Hardoi. In the first 
se Pandit ' Darshan Lai, father of 
iiva Kumar, and Dulare Singh and* 
*sdeo Singh, brother of Shiva Kumar's 
-vendee were arrayed as accused per¬ 
ns. In the second case Jagannath 
ngh, one of the plaintiffs in the first 
sntioned pre-emption suit, and his son,, 
.dha Singh, and others were impleaded 
accused persons. While the trial o 
iese two criminal oases was pen ing*- 
6th April 1929, an agreement to refer 
, controversy as to the title in 
-emption suits to arbitration was exe- 
od by Darshan Lai, father and g 
n of Shiva Kumar, and by ^abu L ► 

.i.., r Prasad. Badri Singh and «aya 
akur Rrasaa.Jj fche pre . enl ption 

asad, P 1 ^ 1 jagannath Singb. the- 

■mss Ssu?.is.... b.i» *•■»* 
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Lai and Babu Raghubir Sahai, advo¬ 
cates, practising in the district of 
Hardoi, were appointed arbitrators. 

It is proved by evidence and this was 
not disputed that the defeated plaintiffs 
of the pre-emption suit9 were contem¬ 
plating to appeal from the decree of the 
Additional Subordinate Judge to tho 
Chief Court of Oudh when the parties 
to the agreement decided to refer the 
matter in dispute to arbitration. In¬ 
deed two appeals on behalf of Gaya 
Prasad were filed on 4th May 1929. 
The arbitrators gave their award on 
20 th June 1929. The two criminal 
cases ended on 29th June 1929 in a 
charge under S. 323, I. P. C., against 
two servants of each of the two parties 
and wore compromised and the four 
accused acquitted. Tho other accused 
whose names have been stated were dis¬ 
charged on the ground that there was 
no ovidence of a riot against them. 
On 13th August 1929 Gaya Prasad 
applied for leave to withdraw his ap¬ 
peals which was granted on 22nd August 
1929 and the appeals were dismissed as 
withdrawn. 

The purport of that portion of the 
award which is relevant to the present 
proceedings i3 that the pre-emption suit 
of Thakur Prasad, Badri Singh and 
Jagannath Singh was decreed in full 
with the result that they got all the 
property converted by the deed of sale 
including the village of Gondwa and 
Shiva Kumar was awarded a sum of 
Rs. 15,000. It will be noted that this 
amount of money was in excess of what 
tho Court had determined to be tho real 
consideration of the sale in question. 

Thakur Prasad, Badri Singh and 
Jagannath Singh, plaintiffs in the first 
suit of pre-emption, made the application 
out of which this appeal arises on 21st 
June 1929, with a prayer that the award 
of 6th April 1929 he filed in Court and 
a decree bo passed- in accordance there¬ 
with. On behalf of Shiva Kumar ap¬ 
pellant several objections were raised in 
defence but we are now concerned with 
only three of such objections and the . 
points covered by them were the only 
points argued before us at tho hearing 
of the appeal. Those objections are as 
follows: 

1. That tho award was invalid for 
the reason that the reference was not 
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made under an order of Court as re¬ 
quired by para. 3, Sch. 2, Civil P. C. 

2 . That tho reference and con so- 
quently the award wore void in law 
because leave of tho Court was neither 
asked for nor given as required bv R 7 
O. 32, Civil P. C. 

That the consideration underlying 
the reference to arbitration was the 
stilling of tho criminal prosecution and 
thoieforo unlawful. A subsidiary point 
was argued that in the decree of tho 
lower Court costs of such witnesses wero 
taxed against tho appellant as were not 
examined though they were summoned. 

Lho subsidiary point may first be 
disposed of. It is agreed that such 
costs, if any, should not have been taxed 
in the decree against tho appellant. We 
therefore direct that if any such costs 
have been so taxed they shall be ex¬ 
cluded by the office in preparing the 
decree of this Court. As regards the 
third objection, wo agree with the Sub- 
cidinate Judge that there is no reliable 
evidence on the record to establish tho 
fact that the consideration for the re¬ 
ference to arbitration was the stifling of 
the criminal prosecution. Having regard 
to the sequence of dates and also some¬ 
what dramatic end of the criminal pro¬ 
secution there is a strong suspicion in 
favour of tho argument advanced on 
behalf of tho appellants. But mere 
suspicion is no ground for coming to a 
decision that the reference to arbitra¬ 
tion rested on the unlawful considera¬ 
tion of stilling tho criminal prosecution. 
We are of opinion that the learned Sub¬ 
ordinate Judge is right in his view that 
the reference to arbitration was a 
transaction wholly independent of and 
separate from tho cases of riot. There 
is evidence on the record which satis¬ 
factorily establishes the point of view 
that the parties aggrieved from the 
decision of the Court of first instance in 
tho pre-emption suits had instructed 
counsel to file appeals from that deci¬ 
sion. Indeed this fact is mentioned in 
the agreement of reference and the 
object of tho reference was to obtain a 
decision on tho mattors in controversy 
from a tribunal chosen by the parties 
which decision would be final instead 
of preferring appeals involving uncertain 
chancos and the probability of a second 
appeal to their Lordships of the Judicial 
Committee. This objection theroforo 
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fails. In support of the second objection, 
it was argued that Gaya Prasad had filed 
the two appeals against the decree of 
the Court of first instance before the 
award was delivered and therefore the 
pre-emption suits must he held to be 
nendirg on the date of the award. To 
this argument so far as it goes conclu¬ 
sive reply seems to be that there was 
neither any appeal nor any other pro¬ 
ceedings in the pre-emption suits pending 
on the date of the agreement to refer to 
arbitration. The agreement therefore 
without the leave of the Court was not 
invalid. We are unable to take the view 
that the pre-emption suits might be held 
to be pending on the date of the agree¬ 
ment by reason of the possibility of an 
appeal being preferred within the period 
of limitation prescribed by law which 
period had not expired on the date of 
the agreement. The learned counsel for 
the appellant has quoted several deci¬ 
sions and in particular V irupalcdiappa v. 
Shidappa (1) and ArunachaUam Chetty 
v. Ramanadlian Chetty (2) to show that 
a suit must be deemed to be pending 
while execution proceedings in relation 
to the decree passed in that suit ar9 
pending. This may be so. In the pre¬ 
sent case however there were no pro¬ 
ceedings in execution pending in any 
Court in relation to the decrees in the 
pre-emption suits on the date of the 
reference. The decision in Ganesha Rao 
v. Tuljaram (3) negatives the view that 
an agreement in the nature of a compro¬ 
mise entered into by the natural guar¬ 
dian of a minor without the leave of the 
Court when he is also the guardian ad 
litem in the suit can be valid on the 
ground that the guardian acted in the 
right of a natural guardian but the 
important fact to bo borne in mind in 
understanding the true effect of the 
decision is that the agreement was made 
during the pendency of an appeal in the 
High Court. Wo think therefore that 
this objection fails. 

In support of the first objection 
reliance is placed on the decisions in 
Ram Prasad Surajmal v. Mohan Lai 
Lacliminaraiii (4) and Appavu Rowther 

(1) [1*102] 26 Bom. 103 = 3 Bom L. R. 56 5. 

(2) [1906] 29 M 309. 

(3) [1913] 36 Mkd. 295 = 19 I. O. 515=10 I. A. 

132 (P.C.). 

(4) A. I. R 1921 Cal. 770=00 T. 0.895=17 

Cal. 752. 


v. Seeni Rowther (5). In theso two deci¬ 
sions reference is made to Doleman & 
Sons v. Ossett Corporation (6). We think 
however that the present case does not 
fall within the principle of those deci¬ 
sions for tho simple reason* that Gaya 
Prasad’s appeal was never intended to 
be filed after he had agreed to the 
reference as is proved by the evidence 
of Sharaf Rasul, clerk of the counsel, 
who was engaged by Gaya Prasad to 
file the appeal; and that it wag with¬ 
drawn and not proceeded with. The 
award is therefore immune from the 
objection that unless proceedings before 
the arbitrators are stayed under para. 
18, Sch. 2, Civil P. C., there might be a 
clash between the decision of the Court 
and of the arbitrators. It may well be 
repeated here that on the date of the 
agreement for reference there could be 
no reference through Court because 
there was no suit pending in Court. The 
appeal therefore fails and is dismissed 
with costs. 

G.p./r.K. Appeal di smissed. 

(5) [1917J 41 Mad. 115=421. C. 514. 

(6) [1912] 3 K. B. 257=81 D. J. K. B. 1092= 
10 L*. G. R. 915=70 J. P. 457=107 B. T. 
581. 
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Wazir Hasan, C. J. and Raza, J. 

District Board , Kheri and another * 
defendants—Appellants. 

v. 

Abdul Majid Khan and another 

laintitfs—Respondents. 

First Appeal No. 85 of 1929, Decided 
a 21st July 1930, from decree of Snb- 

idge. Kheri, D/- 21st June 1929. 

(a) Civil P. C. (1908), S. 96 — District 

oard’s resolution that no appeal be pre¬ 
yed—It is no reason for throwing out ap- 
*nl when preferred by Board itself as in- 
impetent. 

That tho District Board pissed a roselufcion 
tho effect that no appeal uoed bo preferred 
ainst tho docision of tho Subordinate Judge 
noi a sufficient reason for throwing out the 
peal wbon preferred by the Board R3elf a9 

competent. J 43 ' C c * A i 

(b) U. P. District Boards Act (1922), S. 47 

)—“At least.” . . .. .. . 

Tho use of tho words “at least* implies thft 

ora m.y ba inoro th»n one » 

(c) fc *u. P. Di.trict Board. Acl (1922), S. 47 

Tho^no of*the words “at any Sira 3 ’’ SH hJ 
(2) mnns that tb> m.jtiogs s.nationoi y 
io 6ub*olauaa may bo hall ia aay mooth 

! uny ti m > o‘,hor t h m oth« 

aetiug presorib3i by sub-3. (1). 
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words a meeting under sub-S. ( 2 ) could pro¬ 
perly be hold at any hour of the day previous 
or subsequent to the hour of the monthly 
meeting. [p 439 0 2 ] 

fd) U. P. District Boards Act (1922), S. 
173 (1)—Scope of regulations made under it. 

The regulations do not expresssly provide 
that if the notice of a meeting is not issued by 
post or that the margin of the time is loss than 
seven days, the meeting convened in those cir¬ 
cumstances or the acts done at the meeting 
shall be void. [P 439 C 1] 

(«) U. P. District Boards Act (1922), 
S. 178 It embodies intention of legislature 
, * n matter of notice regarding acts sanctioned 
by Act and has no reference to notice under 
regulation under S. 173. 

The section has no reference to a notice pre¬ 
scribed by a regulation framed in exercise of 
the power conferred by S. 173, but the section 
embolies the general intention of the legisla¬ 
ture in the matter of a notice in regard to 
aots sanctioned by the Act. [P 439 0 1] 

(f) U. P. District Boards Act (1922), S.179 
—Service of notice—Provisions relating to, 
ar© not subject to those made under regula¬ 
tion. 

The provisions relating to the service of 
notice are subjoot only to such other provi¬ 
sions as may be found in any section, rule or 
bye-law, and they are not subject to any provi¬ 
sion made under a regulation. [P 439 G 2] 

(g) Interpretation of Statutes—Intention of 
legislature is mandatory. 

The intention of £tbe legislature should be 
construed as mandatory if the aim and object 
of the statute would be clearly defeated if the 
direction to do a thing in a particular manner 
is not strictly observed. [P -439 C 2 ] 

(h) Interpretation of Statutes —Prescrip- 
tions of Act relating to performance of duty 
by public officer is directory when no injus¬ 
tice is caused. 

Whore the proscription of an Act relates to 
the performance of a duty by a public officer 
the breach of such prescription, when it does 
not cause any real injustice, does not invali¬ 
date the act dono under the Act and therefore 
such prescriptions are merely directory : 39 
Mad. 485, Ref . [P 439 C 2] 

(i) U. P. District Boards Act (1922), S. 179 
—Intention of legislature with regard to ser¬ 
vice of notice is satisfied if reasonable time 
is allowed. 

If reasonable time is allowed to the person 
on whom the notice is served for the purpose 
of doing the act required of him by the notice, 
And if tho notice has been served in one of the 
modes prescribed by the Act, tho intention of 
the legislature is satisfied : 23 Bim. GO; 7 Bom. 

■ 399 and 21 All. 349, Dist. [p 440 O 1 ] 

(j) U. P. District Boards Act (1922), S. 173 
— Election—Election is not invalidated by 
non observance of regulation, unless it be 
contrary to principles of Act under which 
regulation is framed. 

An election is not invalidated by tho non- 
observance of the regulation for the conduct of 
elections, unloss the non-observance was of a 
character contrary to the principles of tho Act, 
under which the regulations are frame!, or 
might hava aff»*otol rh j result of the oleotion : 
47 Cal. 521, Rif. [P 440 C 2] 
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M. Wasim —for Appellants. 

K. -iV. Kalju and TI. Husain —for Res¬ 
pondents. 

Judgment. —This is the defendants' 
appeal from tho decree of tho Subordi¬ 
nate Judge of Kheri dated 21st June 
1929. The District Board of Kheri, as all 
other District Boards in the United Pro¬ 
vinces of Agra and Oudh, is a corporate 
body constituted under the provisions of 
the U.P. District Boards Act (10 of 1922). 
By i oason of oltlux of time as prescribed 
by 8^29 of the Act mentioned above the 
terms of the personnel of the last Board 
of tho District of Kheri came to an end 
on 14th December 1928. To fill up the 
anticipated vacancies an election was 
held as required by law on 9th Decem¬ 
ber 1928. The results wore known on tho 
12 th of tho same month. 32 members 
were elected and one of them was S. Ab¬ 
dul Majid Khan, plaintiff 1 to the suit 
out of which this appeal has arisen. 
Under tho provisions of S. 6 of the same 
Act the Local Government nominated 
two more members. They were Messrs. 
Sukhai and Azizurrahman. The out¬ 
going Board before vacating office had 
on 25th November 1928, resolved that a 
meeting of tho incoming Board shall bo 
held on 20th December 1928 for the 
purpose of electing a Chairman. The 
office of a Chairman of the Board is con¬ 
stituted by tho provisions of S. 4, U. P. 
District Boards Act. Accordingly when 
the constitution of the now Board be¬ 
came complete both by election and 
nomination 34 notices, one to every mem¬ 
ber of the Board, were issued by the 
Secretary of the Board on 15th Decem¬ 
ber 1928 (Ex. A-5) in tho form prepared 
by tho Secretary on 13th December 
1928: Ex. A-5. Having regard to the 
shortness of time between tho date of 
tho issuo of notices and the meeting 
fixed for 20th December 1928 tho ordi- 
nary procedure of despatching notices 
by post was not resorted to and in its 
place notices wore sent through special 
messengers. This is proved by Ex. A-5, 
already referred to, and tho evidence of 
Babu Bhagwati Prasad, Secretary of tho 
Kheri District Board, and is not dispu¬ 
ted. On 20th December 1928 tho special 
mooting of the Board as contemplated 
by tho resolution of 25th November 
1928 was held for the purpose of elect¬ 
ing a Chairman and a Vice-Chairman of 
tho Board, Out of tho total number of 
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34 members, as indicated above, 32 
members attended the meeting. The 
two absentees wore Abdul Majid Khan, 
plaintiff 1, and one Babu Shyam Behari 
Bal. By 20'votes against 12 Baj Dig- 
bijai Singh, one of the appellants before 
us, was olected Chairman of the Board: 
Ex. A-9. He is also a member of the 
Board. The rival candidate, who was 
defeated at the election was one Thakur 
Jai Indra Bahadur Singh, taluqdar of 
Mahewa, in the District of Kheri. He 
is not a member of the Board, but the 
Act allows a non-member to bo elected 
as and to hold the office of a Chairman: 
vide S. 4. Thakur Jai Indra Bahadur 
Singh is plaintiff 2 in the suit out of 
which this appeal has arisen. At the 
mooting of 20th December no objection 
was raised as to the legality or regula¬ 
rity in the procedure in the convening of 
the meeting. The election of Baj Dig- 
bijai Singh as Chairman of the District 
Board, Kheri, was notified in the U. P. 
Gazette of 29th December 1928 as re¬ 
quired by the provisions of S. 46, U. P. 
District Boards Act, 1922: vide Ex. 2 in 
the other suit, which shall hereafter be 

mentioned. 

On 13th January 1929 the new Board 
hold its second meeting at which 26 
members including the Chairman Baj 
Digbijai Singh attended and transacted 
business. At this meeting the proceed¬ 
ings of the meetings of 25th November 
and 20th December 1928 were read and 
passed: Ex. A-10. Thus the new Board 
commenced functioning in the ordinary 
course. On 28th January 1929 the pre¬ 
sent suit was instituted. To this suit 
the District Board of Kheri through its 
Official S ecrotary was made the sole de¬ 
fendant. The election of Baj Digbijai 
Singh as Chairman of the Board at the 
meeting of 20th December 1928 was 
challenged and the relief prayed for was. 

"fchat a perpetual injunction bo issued to tho 
defendant Board to stop it from taking any pro¬ 
ceedings under its present dofective constitu¬ 
tion.” 

The learned Subordinate Judge of 
Kheri by his judgment under appeal has 
decreed the suit and granted the follow¬ 
ing reliefs: 

1. Issue of an injunction “against tho defen¬ 
dant Board of its soi-disant chairman and its 
members restraining it and them from acting 
under tho chairmanship of said Takur Raj 
Digbijai Singh and the lattor acting as such, 
till such a timo that regularly constituted 
mooting is hold and fresh “elections mado” 


and (2) calling upon the Board “to proceed witb 
tho calling of tho meeting for tho purpose” 
within three weeks This decree was male oa 
2l8t Juno 1929, as already stated.’* 

On lOfch July 1929 the Board held a 
special meeting attended by 49 members 
including Abdul Majid Khan; plaintiff 
1. Baj Digbijai Singh, was absent. In 
the proceedings of the meeting as evi¬ 
denced by Ex. 4 in the other suit the 
decree of the Subordinate Judge dated 
21st June 1929 was interpreted as if by 
reason of that decree a vacancy in the 
office of the Chairman of the Board has 
occurred at the date of the decree. The 
meeting then proceeded to elect a new 
Chairman and nominated Thakur Jai 
Indra Bahadur Singh as such. The De¬ 
puty Commissioner of Kheri on 19th July 
1929 issued a notification required by 
S. 46 as regards tho election of Thakur 
Jai Indra Bahadur Singh as Chairman 
of the District Board of Kheri at the 
meeting of 10th July 1929 in place of 
Baj Digbijai Singh ‘‘whose term of 
office as Chairman having been declared 
as invalid by the judgment of the Sub¬ 
ordinate Judge of Kheri on 21st June 
1921.’* This notification was published 
in the issue of 27th July 1929 of the U.P. 
Gazette. In the U. P. Gazette of 24th 
August 1929, Part 3, the following 
notification by the Bocal Government 
was published: • _ , A 

“No. 957/IX-123. Under the order of the 
Subordinate Judge of Kheri in Suit No. 5 of 
1929, S. Abdul Majid Klian v. The 
Board of Kheri it has been held that the 

election of a Chairman of the ^ 19fcrict d ° 

Kheri on 20th December 1928 was not in ac 
oorlanco with law and that therefore no^ elec¬ 
tion has. been made. The District Board of 
Kheri having failed to elect a ohsirman within 
one month of tho vacancy whioh occurred in 
Deoember 1928. the Governor acting with his 
Ministers in exercise of the powers conferred 
by S. 85 (3), United Provinces District Boards 
Art 1922 is pleased to nominate Raja Digbijai 
Singh? Taiuqdar of Majhgain. as the chairman 
of the Kheri District Board. ” 

On 29bh August 1929 Thakur Jai 
Indra Bahadur Singh instituted the 
other suit, to which reference has al¬ 
ready been made, in the Court of the 
Subordinate Judge of Kheri. Baj l &' 

bijai Singh was made the defend ®° fc fch 
this suit. The prayer is mado for th 

following reliefs : niaintiff is* 

“(a) It may bo deolared th D j 9kriot 

the lawfully elootod Chairma 

B “b) d A fMSJSZ, 

.1.M- •»“ 
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District Board of Kheri and interfering with 
the plaintiff in the exercise of his rights and 
powers and in the discharge of hi 9 duties as 
Cbaiinaan of the District Board of Kheri ; 

(c) Cost of the suit may be awarded. " 

The object of the suit is to obtain a 
declaration as to the legality of Thakur 
Jai Indra Bahadur Singh’s election as 
Chairman of the District Board of Kheri 
at the meeting of the Board of 20th 
July 1929, to which reference has al¬ 
ready been made, and to the illegality 
of the nomination of Raj Digbijai Singh 
as Chairman of the same Board by the 
Local Government. 

Wo have transferred this suit to our 
own file for decision having regard to 
the fact that it is connected with the 
suit, out of which the appeal now being 
decided arises. Wo now again adverb to 
the appeal. The decision of the learned 
Subordinate Judge is (1) : 

That it is proved that a notico of the moot" 
iug of 20th December 1928 was loft with aud 
tendered to a servant of plaintiff 1 (Abdul 
Majid Khan) who was away at the time and 
this was oq lGth December 1928 and that the 
notice was defective for two reasons : (a) That 

it was not a seven days’ clear notice; and (b) 
that it was not properly served a 3 required by 
the regulations of the Board made on 11th 
August 1923, Ex, 4. ’* 

Both those grounds of decision are 
challenged in appeal and the arguments 
on both sides are almost wholly centred 
on the interpretation of the said re¬ 
gulations. 

Before entering into a discussion of 
the point involved in the arguments a 
preliminary objection as to the main¬ 
tainability of the appeal must be noticed 
and decided. It i3 contended that the 
appeal on behalf of the District Board 
is incompetent for the reason that the 
Board, after the decision of the learned 
Subordinate Judge had been given, bad 
resolved to profer no appeal and the 
appeal is also incompetent on behalf of 
Raj Digbijai Singh for two reasons : 
1. That he was not a party on the 
record of the case in the trial Court and 
(2) that ho is a disqualified proprietor 
under the U. P. Court of Wards Act 
(4 of 1912). There is no conb roveisy as 
to the facts involved in the objection, 
bub we are of opinion that the objec¬ 
tion fails. That the District Board 
passed a resolution to the otTect that no 
appeal need bo preferred against the 
decision of the Subordinate Judge is not 
in our opinion sufficient reason for 
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throwing out the appeal as incom¬ 
petent. The Board has not done any¬ 
thing beyond passing the resolution just 
now mentioned to withdraw the appeal 
which has been properly filed in this 
Court. The resolution has not been 
acted upon. Further having regard to 
the true nature of the controversy in 
the appeal, and in the suit we do not 
think that the appeal can be thrown 
out safely on this objection. 

As regards tho appeal on behalf of 
Raj Digbijai Singh it is true that he 
was nob made a co-defendant in the suit, 
but there is no doubt that in effect he 
was a party. Tho injunction issued by 
the judgment under appeal is directly 
issued to him restraining him from func¬ 
tioning as tho Chairman of the District 
Board. As regards his disability under 
tho U. P. Court of Wards Act (4 of 1912) 
reliance is placed on S. 55 of that Act. 
We a^ro of opinion that that section is 
not applicable to the present case. It 
is admitted that Raj Digbijai Singh has 
succeeded to tho property in his posses¬ 
sion on the death of a ward and the 
Court of Wards has retained it under 
its superintendence as provided for by 
S. 45 of the Act. S. 49 therefore ap¬ 
plies and under sub-S. (2) of tho same 
section only suits relating to the pro¬ 
perty under the superintendence of the 
Court of Wards shall be brought and 
defended in tho name of the Collector. 
This sh ows that claims of a personal 
nature of a disqualified proprietor are 
free to be brought and defended by 
tho disqualified proprietor himself. 

We now proceed to tho determination 
of the merits of tho appeal. As wo 
have said before the decision turns 
upon tho interpretation of the regula¬ 
tions : Ex. 4. These regulations were 
made by the Board in exercise of its 
power under S. 173 (L) as to (a) tho 
time and place of its mootings ; (b) the 

manner of convening meetings, and of 
giving notico thereof. 

(I) Under Cl. (a) the time and pla^e 
of its mootings ; 

“I An ordinary mooting of the Board shall 
ho hold on tho last Sunday of each month at 
3 p. m. at tho District Board Hall at Lakhim* 
pur, office will romain closed on the following 
Monday. " 

(II) Undor Cl. (b) th o manner of 
convening meetings and of giving notico 
thereof : 
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2 A special meeting or an ordinary meet¬ 
ing other than the regular monthly meeting 
shall bo convened by the chairman or in his 
absence from the district by the vice-chairman 
whenever lie thinks fit and upon a request 
made in writing by not less than one-fifth of 
the members of the Board for the time being.” 

•j (a) Notice for meeting shall bo issued 
under the secretary’s signature or in his 
absence from the headquarters under Head 
Clerk’s signatures ou his behalf at least 
before seven clear days of the meeting. Notice 
to mufassil members for such meetings shall be 
sent by pest under posting certificates, and 
notice to the members of the head quarters 
shall be delivered at their places. ” 

Sub-section 2, S. 2 is not happily 
worded. It is agreed that the word 
may should be substituted in placo of 
the word shall ” and after the word 
‘ and ” the word shall ” be inser¬ 
ted. Haying regard to sub-S. (2), 
S. 47, District Boards Act, 1922, the 
alteration agreed to is justified. The 
plaintiffs' case as regards the constitu¬ 
tion of the meeting of 20th December 
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“ 47 (1) A Board shall meet for the 

transaction of business at least once in every 
month. J 

TI 10 Chairman or in his absenco from 
the District the Vice-Chairman may, when¬ 
ever ho thinks fit, and shall, upon a requisi¬ 
tion made in writing by not less than cne-fiffch 

of the members of the Board, e ». a meet¬ 
ing at any other time. ^ 

(3) A meeting may bo adjourned until the 
next or any subsequent day, and an adjourned 

meeting may be further adjourned in like 
manner. 

“ (4) Every meeting shall be hold at the 
office of the Board or at some other convenient 
place of which notice has been duly given. 99 

Sub-section (l) definitely prescribes 
for one meeting in every month and the 
use of the words * at least " implies, 
that there may be more than one meet¬ 
ing in a month. Sub-S. (2) prescribes 1 
for two classes of meetings: (l) meetings 
summoned by the Chairman or Vice- 
Chairman: and (2) meetings summoned 
upon a requisition by a certain number 
of the members of the Board. The use 


1928, at which Raj Digbijai Singh was of the words “ at any time ” in sub-f 
elected Chairman, is that it was illegal S. (2) clearly means that the meetings 
for two reasons: (1) Notices to mufassil sanctioned by the sub-clause may be 
members were not sent by post but held in any month and at any time 
wore sent by special messengers; and other than the time fixed for the meet- 
(2) that they were not issued before ing prescribed by sub-S. (1). In other, 1 
seven clear days of the mooting. words, a meeting under sub-S. (2) could 

The reply on behalf of the defen- properly he held at any hour of the day 
dants i3 that notices contemplated by previous or subsequent to the hour of 
Regn. 3 (a) are notices for the two the monthly meeting. The monthly! 
classes of meetings enumerated in meeting was fixed by the regulation to 
Regn. 2 and that the meeting of 20th bo held on the last Sunday of each 
December 1928 was not a meeting fall- month at 3 p. m. and the meeting of 
ing within those classes. In the alterna- 20th December was to be summoned 
tive it is said that the provisions as to for Thursday at 4 p. m. The time at 
the form of service and the time of a which the latter meeting was held was 
notice are merely directory and not therefore perfectly in accordance with 

mandatory and therefore their infringe- the law. It is t n °xT^ ,SpU u 0 iqoq 
mont should not bo held to invalidate meeting of 25th November 19^8, at 

the election unlees it was shown that which the resolution for o mg a 
their compliance might reasonably be meeting for the purposes of electing a 
presumed to have brought a different Chairman on 20th December 1928 was 
result. We are unable to accept the first passed, was presided by the then Chair¬ 
line of defence. The sanction for every man of the Board, Sardar Jaten ra 
mooting of the Board is to bo found in Singh. This being so we construe the 
the provisions of S. 47, District Boards meeting of 20th December 1928 to be a 
Act. If the meeting of 20th December mooting within the first portion oi 
1928 was a meeting the constitution of sub-S. (2), S. 47, that is to say, a 
which is not sanctioned by the said pro- which the chairman ha loug 
visions the meeting must ho hold to bo summon for that date. Kegn. J la; 
illegal and everything done at that therefore applicable to the meeting 

meeting as void. But we are of opinion 20th Decembor 1928. - , nl 

that the meeting of 20th December As to the second line of defence w 
1928 must bo held to be a meeting fall- are of opinion that it succeeds, 
ing within sub-S; (2), S. 47. The section regulations, to which reference 
is as follows: already been made, do not expie^ y 
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provide that if the notice of a meeting 
is not issued by post or that the margin 
of time is less than seven days, the meet¬ 
ing convened in those circumstances or 
the acts done at the meeting shall be 
void. It is clear therefore that the 
question for decision is as to whether 
the regulations intend by implication 
that such should be the effect of their 
infringement in those two respects or 
of either of them. The general principle 
relating to procedure in this behalf is 
stated by the Act (U. P. District Boards 
Act, 1922) in Ss. 178 and 179. S. 178 
is as follows: 

“ Whoro any notice issued under any section 
of this Act or under any rule or byo-law re¬ 
quires an aot to be done for which no timo is 
fixed by such section or rule or bye-law, the 
notice shall specify a reasonable time for doing 
the same ; and it shall rest with the Court to 
determine whether the time so specified was a 
reasonable timo within the meaning of this 
seotion. *• 

It is true that the section quoted 
above has no reference to a notice pres¬ 
cribed by a regulation framed in exer¬ 
cise of the power conferred by S, 173, 
but there is equally no doubt that the 
section embodies the general intention 
of the legislature in the matter of a 
notice in regard to acts sanctioned by 
the Act. Convening of a meeting is 
clearly an act sanctioned by the pro¬ 
visions of S. 47 of the same Act. The 
test therefore is whether the margin of 
time available to the plaintiff between 
the date of the service of notice and 
the date of the meeting was reason¬ 
able or not. This being the true nature 
of the question it follows that the re¬ 
gulation in this behalf did not intend 
that the limit of seven days should be 
mandatory. S. 179 relates to the service 
of notice and the relevant portion of it 
need be quoted here: 

(1) Every uotice or bill issued or prepared 
under any section of this Act or under any 
rule or bye-law shall, unless it is in such seo¬ 
tion or rule or bye-law otherwise expressly 
provided, bo served or presented (a) by 
giving or tendering tho notice or bill, or send¬ 
ing it by post, to tho person t;> whom 
it is addrossed; or (b) if such porson is not 
found, then by loaving tho notioo or bill at 
the last-known place of abode if within tho 
jurisdiction of tho Board, or by giving or 
tendering tho notice or bill to some adult 
male mombor or servant of his family, or by 
causing tho notice or bill to be fixod on somo 
conspicuous part of tho buildiug or land (if 
any) to which tho notioo or bill relates. " 

It will be soon that the provisions 
relating to tho service of notice laid 
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down by S. 179 are subject only to such 
other provisions as may be found in any, 
section, rule or bye-law and they are not 
subject to any provision made under a 
regulation. The general principle under¬ 
lying S. 179 is clear. It is sufficient 
service if the notice is given to the per¬ 
son to whom it is addressed or if it is 
sent by post. The procedure of trans¬ 
mission by post is an alternative pro¬ 
cedure. Cl. (b) quoted above is appli¬ 
cable to the facts of this case. The 
plaintiff was not found at his house and 
consequently the notice was given to a 
servant of his family. This point need 
not be emphasized further for the 
reason that on behalf of the plaintiff it 
was admitted before us that the service 
was proper and sufficient in tho sense 
that the plaintiff not being found at his 
house the notice was rightly delivered 
to his servant. If therefore the statu¬ 
tory rule as to the service of notice by 
post is one of the several modes of 
service the regulation relating to ser¬ 
vice by that mode must bo deemed to be 
merely directory. 

The principle of interpretation in 
such class of cases is that the intention 
of the legislature should be construed 
as mandatory if the aim and object of 
the statute would be clearly defeated 
if tho direction to do a thing in a par¬ 
ticular manner is not strictly observed: 
Maxwell on the Interpretation of 
Statutes, Edn. p. 647. The other prin¬ 
ciple is that whore the prescription of 
an Act relate to tho performance of a 
duty by a public officer tho breach 
of such proscription, when it does 
not cause any real injustice does not 
invalidate the act done under tho Act 
and therefore such prescriptions are 
merely directory : see the observation of 
Denman, J., in Caldoiu v. Pell (1) re¬ 
ferred to in V clliappa Chettiar v. Sub - 
ramanyam Chetty (2). In tho case of 
Liverpool Borough Bank v. Turner (3), 
Lord Campbell, Lord Chancellor, said : 

“ No universal rulo can be laid down for tho 
construction of statutes, as to whether manda¬ 
tory enactments shall bo considered directory 
only or obligatory, with an implied nullifica¬ 
tion for disobedience. It i3 tho duty of Courts 
of justice to try to get at tho real intention of 
tho legislature by carofully attending to tho 
wholo scopo of tho statute to be construed.’* 

(1) [187GJ 2 G. P. D. 5G2=lG L. J. C. P. 

54i=3G L. T. 4G9=25 W. R. 773. 

(2) [191GJ 39 Mad. 495=29 I. C. 119. 

(3) [I860] 29 L. J. Oh. 827=1 Johns & H. 159. 
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The above was quoted by Lord Pen¬ 
zance in Hoivard v. Bodington (4) at 
p. 211. His Lordship himself made the 
following observation : 

There may be m*ny provisions in Acts of 
Parliament which-although they are not strict¬ 
ly obeyed, yet do not appear to the Court to be 
of that material importance to the subject- 
matter to which they refer, as that the legisla¬ 
ture could have intended that the non-obser¬ 
vance of them should be followed by a total 
failure of the whole proceedings. On the other 
hand, there are some provisions in respect of 
which the Court woull talc 3 an opposite view, 
and would feel that they are matters which 
must be strictly obeyed, otherwise the whole 

proceedings that subsequently follow must 
come to an end.” 

We have already stated with refer¬ 
ence to the sections of the U. P. District 
Boards Act, 1922, what the general 
intention of the legislature is in the 
matter of the time-limit and of the 
service of a notice. If reasonable time 
is allowed to the person on whom the 
notice is served for the purpose of doing 
the act required of him by the notice, 
and if the notice has been served in one 
of the modes prescribed by the Act the 
intention of the legislature is satisfied. 


legal. It will be seen that the decision 
tinned on the fact that no notice was 
served on some of the commissioners in 
any of the modes prescribed by the Aot. 

In the present case there is no such 
question. 

In the second case the Court held that: 

** in onLr that a meeting of the Special Gen¬ 
eral Committee of a Distriot Municipality 
should be properly constituted it must -be 
called by the President under S. 27 (2), District 
Municipal Act (Bom. Aot 2 of 1884). If the 
meeting bo not so called the defect is not cured 
by S. 27 (17)." 

We do not think that this decision 
supports the plaintiff’s case. S. 27 (2), 
Bombay Act 2, 1884 is similar to 
S. 47 of the Act with which we are 
concerned, and we have already held, 
rejecting the defendant’s counsel’s con¬ 
tention, that the meeting of 20th De¬ 
cember 1928 was a meeting in terms of 
S. 47, sub-S. (2), U. P. District Boards 
Act, 1922. In the Bombay case the 
Court found on facts that the meeting 
was nob called by the President. On 
the contrary, in the present case, we 
have held that it was so called. 


On behalf of the plaintiff-respondent The last case turned on the considera- 


onr attention was drawn to the follow¬ 
ing cases : Joshi Kalidas Sewakram v. 
Dakor Town Municipality (5) ; Abaji 
Sitaram Modak v. Trimbak Municipality 
(6) ; T. E. Stracliey v. Municipal Board 
of Cawnpore (7). 

In the first mentioned case a meeting of 
the Municipal Board convened under the 
Bombay District Municipal Act of 1873 
resolved to impose a house-tax on the 
houses in Dakor. A house-holder in the 
town sued for a refund of the tax which 


tion of the procedure prescribed by the 
N. W. P. and Oudh Municipalities Act, 
1873, relating to the transaction of 
business at a special meeting of the 
Board. The Court found that there was 
not present at the meeting the quorum 
required by law for a special meeting 
and therefore this defect invalidated the 
resolution for the imposition of the tax 
under which the amount claimed was 
levied from the plaintiff. It is obvious 
that we have no such question involved 


he had paid in pursuance of fcho resolu¬ 
tion on the ground that the imposition 
was illegal. The High Court decided 
that notice to all the commissioners, 
being a material part of the machinery 
provided by the Act for imposing a legal 
tax, was a condition precedent to the 
validity of that tax and since the notice 
of the meeting was not served on 
three of the commissioners, they being 
absent at the tima from the town, and 
no notice specifying the business to be 
transacted therein was posted up at the 
kacheri as required by S. 11 of the Act, 
ttm resolution imposing the tax was nob 

(4) [ 1876] 2 P. D. 203. 

(5) [1883] 7 Bom. 399. 

<6) (1904] 23 Bom. GG=5 Bom. L. R. 689. 

(7» [1899] 21 All. 349 = (1899) A. W. N. 97. 


in the case before us. 


The accepted rule in cases of elections 
seems to be that an election is not in¬ 
validated by.the non-observance of the 
regulation for the conduob of elections, 
unless the non-observanoe was of a. 
character contrary to the principle of 
tho Act under which the regulations are 
framed or might have affected the result 
of tho election Wood ward v. Sarso?is (8); 


illips v. Goff (9). Cases bearing on 
s subject have been exhaustively 
viewed in Shyatn Chand Basak v. 
airman, Da cca Municipality (10)» _ 

8) (1875] 10 O. P. 733=44 L. J. C. P. 293= 

32 L. T. 867. T - „ 

0) [1887] 17 Q. B. D. S05=55 L. J. Q. B. OH 

=35 W. R. 197=50 J. P. 014. 

0) 11920] 47 Crtl. 524=53 I. C. 741. 
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What are the facts in the present 
'Case? Out of the total number of 34 

4 ’.. ^ *■ 

members of the Board 32 members 
attended the meeting. The two ab¬ 
sentees were Abdul Majid Khan, plain¬ 
tiff 1 and another member, Babu Shyam 
Behari Dal. 20 votes were cast in favour 
of the defendant Raj Digbijai Singh and 
12 in favour of Thakur Jai Indra Baha¬ 
dur Singh, the plaintiff in the other suit. 
If we add the votes of the two absentees 
in favour of Thakur Jai Indra Bahadur 
Singh the result would be the same, that 
is, the election of Raj Digbijai Singh as 
Chairman of the Board. The difference 
between the two sots of votes is so great 
that it is impossible to conceive that 
the result would have been different if 
the regulation had been strictly com¬ 
plied with in the matter of notice. 

We accordingly allow this appeal, set 
aside the decree of the Court below aod 
dismiss the plaintiffs’ suit with costs in 
both Courts. 

In consequence of thig decision of 
the appeal, Thakur Jai Indra Bahadur 
Singh’s suit, No. 1 of 1930, which was 
instituted in the Court of the Subor¬ 
dinate Judge of Ivheri, and which we 
transferred to our own file for decision 
is also dismissed with costs. 

B.V./R.K. Appeal allowed . 
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Raza and Srivastava, JJ. 

Alice Georgina Paschaud —Plaintiff— 
Appellant, 

v. 

Emma Bertha Paschaud Nixon —Res¬ 
pondent. 

First Appeal No. 29 of 1929, Decided 
on 25th March 1930, from decree of 
Addl. Sub-Judge, Fyzabad, D/- 22nd 
February 1928. 

(a) Advancement— Preiumption— Father 
born and living all his life in India but of 
European nationality and living in Eu* 
ropean style — There is presumption of ad¬ 
vancement if father purchases land in his 
daughter s name — Declarations by parent if 
contemporaneous with purchase arc admis¬ 
sible to prove that his intention was that 
purchase should enure for his benefit—Evi¬ 
dence Act (1872), S. 92. 

Whore though tho father is born in India, 
but ho and his family aro of European nation¬ 
ality whoso modo of life and mental outlook is 
anything but Indian, thcro is a presumption of 
advancement if ho purchases land in tbo name 
of bis daughter. This presumption of ad- 
vancoraonfc is, howovor, capable of being robut- 
6ed by evidenco showing that tho real intention 
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of tho parent was that tho purchase should 
enure for his benefit and that the child should 
take oulv as a trustee. Declarations by the 
parent if contemporaneous with tho purchase 
ore admissible to provo such an intention, but 
declarations subsequent are to bo rejected ; 
A. I. R . 1921 P. C. 5G, Appl.; Or abb v. Grabb, 
3G R. R. 862 ; Sidmoiitli v. Sidmouth , 50 R. R . 
285 and 6 M.I.A. 53 (P.C.), Rel, on. 

[P 411 C 1, 2; P 415 C 2] 

(b) Evidence Act (1 of 1872), S. 21 (3) — 
S. 2 1 (3) should be strictly construed. 

Section 21 (8), which lays down that an ad¬ 
mission may bo proved by or on behalf of the 
person makiug it, if it is relevant otherwise 
than as an admission, is an exception to the 
general rule and as such should be strictly 
construed. That clause is intended to apply 
to cases in which the statement is sought to 
bo used iu evidenco otherwise than as an ad¬ 
mission, for instance as part of the res gestae 
as a statement accompanying or explaining a 
particular conduct but it cannot be held that 
a statement which is inadmissible iu evidence 
under the general rule can be made admissible 
as such by reference to S. 21 (3). [P 445 C 1] 

(c) Specific Relief Act (1877), S. 42 — 
Mere failure to prove possession does not 
bar suit under S. 42—Defendant must be 
shown to be in possession. 

In a suit brought for a declaration of title in 
respect of certain land, it is not enough to say 
that the plaintiff has failed to prove his posses¬ 
sion in order to hold that tho suit is barred 
by S. 42. It must be further shown that the 
defendant was in posses9iou, otherwise ic can¬ 
not be said that plaintiff is able to seek further 
relief than a mere declaration of title against 
tho defendant. [P447 G 2] 

A. P. Sen —for Appellant. 

M. Wasim — for Respondent. 

Judgment. —This is a plaintitl’s ap¬ 
peal. It arises out of a dispute bet¬ 
ween a mother and her daughter. The 
history of the family, which is admit¬ 
ted by both parties so far as it is mate¬ 
rial for the purposes of this case, is that 
one Charles Paschaud had two sons, 
George F. Paschaud and Charles Smith 
Paschaud. George F. Paschaud married 
the plaintiff, Mrs. Alice Georgina 
Paschaud. The defendant Mrs. Emma 
Bertha Paschaud Nixon is their only 
child. She was born in November 1877. 
Charles Smith Paschaud diod a bachelor 
on 18th July 1903. George F. Paschaud 
died on 2lst January 1908. In the 
year 1903 the defendant was sent to 
England for her education. There in 
December 1901, she married one Mr. 
Nixon who was a student at Oxford at 
that time. Subsequently ho deserted 
his wife and later on in 1914 went to 

tho war and has not boon heard of 
since. 

Tho plaintiff’s case was that her hus¬ 
band G. F. Paschaud obtained from the 
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Government; in the year 1879 a grant of 
waste lanci known as the village of Ram- 
pur Grant situate in pargana Mangalsi, 
Tahsil anrl District Fyzabad for a con¬ 
sideration of Rs. 1,750 and that at his 
request the deed of grant was drawn 
up benami in the name of his only 
daughter, the defendant, who was then 
an infant in arms. It was further al¬ 
leged that in spite of the deed being 
drawn up in the name of the defendant, 
her husband got his own name entered 
in the khewat and continued to possess 
and enjoy the property in his own right 
till his death. He also spent a large 
sum of money in reclaiming the greater 
portion of the lands which formed the 
subject of the grant. The plaintiff fur¬ 
ther alleged that her husband on 27th 
March 1906 executed a will bequeathing 
all h is moveable and immovable pro¬ 
perties to the plaintiff and that she had 
been in exclusive possession and enjoy¬ 
ment of the aforesaid grant since the 
death of her husband. It was also 
averred that the defendant had been 
living outside India for close upon 20 
years since her father’s death and, 
therefore, even if she had any interest in 
the aforesaid property, she had lost all 
her rights on account of the adverse 
possession of the plaintiff for over 12 
years. It was further pleaded that the 
defendant returned to India and ap¬ 
plied to have the plaintiff’s name re¬ 
moved and her own name entered in the 
khewat and succeeded in getting an 
order in her favour from the revenue 
Court on 5th March 1928. The plain¬ 
tiff based her cause of action upon the 
assertion of claim made by the defen¬ 
dant in the revenue Court and the order 
passed by it. On these allegations she 
instituted the suit which has given 
rise to this appeal for a declaration 
that she was the exclusive owner of 
the grant. 

The defendant controverted all the 
material allegations of the plaintiff. 
She claimed to be the absolute owner 
and proprietor of the grant. As re¬ 
gards the source of the consideration 
for acquiring the grant and for reclaim¬ 
ing the waste land she alleged that the 
two brothers Charles Smith Paschaud 
and G. F. Paschaud were joint owners of 
a firm of general merchants in Fyzabad 
carrying on business under the style of 
Messrs. O. Smith & Co., and that the 


consideration for the grant in dispute 
and the costs of reclamation were met 
with from the income of the above 
mentioned firm and also from the in¬ 
come of the estate itself. She also 
pleaded that she was the sole legatee ol 
her uncle Charles Smith Paschaud under 
a will dated 4th February 1903. Her 
alternative case was that if the con¬ 
sideration money for the grant belonged 
to G. F. Paschaud even then the grant* 
in her name was for her benefit and 
advancement. As regards possession 
she pleaded that G. F. Paschaud was ia 
possession of the grant merely as a 
manager on her behalf. It was also 
pleaded that the plaintiff had fre¬ 
quently admitted her ownership of the 
property and so the plaintiff was es¬ 
topped from denying it. One further 
defence was raised to the effect that 
the plaintiff was not in possession of 
the property in dispute on the date of 
the institution of the suit and, there¬ 
fore, the claim for a mere declaratory 
relief was not maintainable. 


On these pleadings the learned trial 
Judge framed the following issues : 

1. Was G. F. Paschaud the real grantee of 
the property in suit and was the defendant’* 
name entered in the dood conferring the grant . 
“ benami ” as alleged by the plaintiff ? 

2 (a). Did G. F. Pasohaud pay the consider¬ 
ation for the grant and spend his own money 
in reclaiming the waste land as alleged by the 
plaintiff ? 

(b). If so, did ho get the defendant's name 
entered in the deed conferring the grant with 
the object of making the defendant the owaer 
thereof as alleged in para. 20 of the written 


tatement ? __ . . 

3 Did G. F. Pasohaud bequeath all his pro¬ 
perty to the plaintiff as alleged by her ? 

4 Has the plaintiff i>erfected her title to 
he property in suit by adverse possession 
aainst the defendant ? 

5. What is the effeot of the grant having 

_** _ 1_ in thff fiflfdll* 


dant’s name ? , . .. . 

6 Was G. F. Pasohaud the manager of the 

property in suit on behalf of tho defendant a* 

alleged by her ? _ _ , , 

7 Have tho plaintiff and G. F. Pasohaud 

been admitting tho defendant to be tho owner 
of tho proporty in suit ? If so, is the plaintiff 

estopped from denying it ? 

8. Is tho suit within limitation 7 

9. Ha3 the plaintiff no cause of action for 


is suit ? . t f u rt 

10. Was tho plaintiff In possession 
operfcy in dispute at the time of the institu 

>n of tho suit ? _ _ j main- 


a. •__ I ^ 


ta The findings arrived at by the learned 
trial Judge with reference to issues i« » 
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and 6 are that the consideration of 
Rs. 1,750 for the grant belonged to 
George F. Paschaud, that he obtained 
the grant in the defendant’s name with 
the object of making her the owner of 
the property, that the grant was not 
benami in her name and that he re¬ 
mained in possession of the property as 
manager on behalf of the defendant. 
He decided issue 4 relating to 
adverse possession against the plaintiff. 
Under issue 5 he held that the fact 
that the grant in question had been 
made in the defendant’s name did not 
preclude the plaintiff from pleading that 
it was acquired benami in the defen¬ 
dant’s name. Dealing with issue 7 
he held that the plaintiff as well as her 
husband had on several occasions admit¬ 
ted the defendant to be the owner of 
the property in suit, but be heid that 
the elements necessary to establish the 
plea of estoppel had not been made 
out. Issues 8 and 9 have both been 
decided in the plaintiff’s favour. As 
regards the last two issues he found 
that the plaintiff was not in possession 
of the property in dispute on the date 
of the institution of the suit and that 
the plaintiff’s suit for a mere declaration 
was therefore not maintainable. 

The learned counsel for the plaintiff- 
appellant did not address any arguments 
to us against the finding of the lower 
Court on the question of adverse posses¬ 
sion, but he has strongly challenged the 
correctness of the findings of the lower 
Court about the grant in suit having 
been acquired for the advancement of 
the defendant and not benami in her 
name and about the suit not being 
maintainable by reason of the plaintiff’s 
not having been in possession at the 
date of the suit. 

We will first take up the question as 
to whether the grant in dispute was 
obtained by G. F. Paschaud for his own 
benefit benami in the name of his infant 
daughter or whether ho obtained it for 
the benefit and advancement of the 
daughter with the object of making her 
the absolute owner thereof. It is no 
longer disputed that Rs. 1,750 constitu¬ 
ted the consideration for the grant and 
that it was paid by G. F. Paschaud out 
of his own money. The learned counsol 
for tho plaintiff appellant argues that 
G. F. Paschaud was born and bred in 
India, that his grandmother was an 
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Indian and that he should be treated on 
the same footing as an Indian. He 
therefore urged that the principle 
laid down by their Lordships of the 
Judicial Committee in Gopeekrist 
Gosain v. Gungapersaud Gosain a), 
namely, that the criterion in such cases 
is the source of tho purchase money, 
should be applied to the present case 
also and that it should bo presumed 
that when the transaction is in the 
name of one of the children it is benami 
and not by way of advancement. We 
regret to note that the observations of 
tho learned Subordinate -Judge on this 
part of the case are not quite con¬ 
sistent. In one place he remarked as 
follows: 

“This shows that ho (G. F. Paschaud)* 
regarded England as a foreign country and 
India as his own country. It may therefore 
be safely assumed that tho idea of having 
a benami deed was not foreign to him.” 

At another place he observed that 

‘‘having regard to these facts and to the facts 
that both ho (G. F. Paschaud) aud the plaintiff 
woro not of purely Indian origin and wore 
living in Europoan style, tho circumstance 
that tho grant was acquired in tho ohild’s 
name raises tho presumption that the acquisi¬ 
tion was made for her advancement.” 

Under tho circumstances it becomes 
necessary for us to arrive at a finding 
for ourselves on this point. Admittedly 
the ancestors of the parties were of 
European nationality. The suggestion 
of the admixture of Indian blood is 
based on tho solitary statement of 
P. W. 5, C. J. Smith, tho brother of the 
plaintiff, who at the ond of his examina¬ 
tion-in-chief stated that he came to know 
from Charles Smith Paschaud that his 
grandmother was an Indian. It is signi¬ 
ficant that even the plaintiff, when she 
was in the witness box, d id not make any 
statement to that effect. The witness 
admits in his cross-examination that ho 
is helping his sister in this case with 
his own money and that during the 
pendency of the suit tho plaintiff has 
made a will bequeathing tho property 
in suit to him. He is therefore a most 
interested person and we find ourselves 
unablo to accept this statement as reli¬ 
able. The trial Judge also was not pre¬ 
pared to rely on it. Reference was 
also made to Ex. A-20 which is a letter 
addrossod by tho father to the daughter 
in which George F. Paschaud roferrod ter 

(1) [1856] 6 M.I.A. 53=1 W. R. 46=2 Suthor. 

13=1 3ar. 493 (P.C.). 
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England as a foreign country. This is 
easily explained as he admittedly was 
born in India and remained all his life 
in this country. Lastly reliance was 
placed upon the fact that the defendant 
was adopted as a daughter by her uncle 
Charles Smith Paschaud. We find men¬ 
tion of this fact in the will of Charles 
Smith Paschaud, Ex. A-33, and three of 
the plaintiff’s witnesses, namely P. W. 3 
Charles Wordsworth, P.W.4, W. Woids- 
worth and P. W. 5 C. J. Smith, have 
also deposed to it. Wo may therefore 
accept it to be so, but we are unable to 
make any inference about the family 
being treated on the same footing as 
Indians for that reason. The parties are 
agreed that Charles Smith Paschaud 
did not marry. His adoption of his 
niece means nothing more than that she 
was designated as his heir which is also 
borne out by the fact that ho bequeathed 
all his property to her. In spite of this 
so-called adoption it was possible that 
Charles Smith Paschaud might have had 
children who would have been his legal 
heirs in case of intestacy. It was 
equally possible for him to have made 
the will in her favour. It is therefore 
a misnomer to call it an adoption in the 
sense in which it is known to Hindus in 
India. On the contrary it is not denied 
that the family has all along been living 
in European stylo and their mode of 
life has been European. The defend ant 
received her education in this country 
in a convent school in Chandranagar 
and in Naini Tal and was subsequently 
sent to England for the same purpose. 
This plea put forward on behalf of the 
plaintiff comes with a bad grace from 
her, for in one of her letters Ex. A-39 
addressed to the defendant, sho remarked 
that “all natives are ' rogues.” Further 
on in the same lottor referring to the 
education of the defendant’s child she 
observed as follows: 

“You say you wish to como to Iudia. Your 
child will have an Indian education and an 
Indian bringing up which will mar his pros¬ 
pects.” 

In another letter Ex. A-38 the plain¬ 
tiff remarked as follows: 

"You know what natives are. If you do not 
take them on the hip they slip through your 
fingors.” 

Our finding therefore is that the par¬ 
ties are of European nationality and 
that tho plaintiff has failed to prove 
satisfactorily tho allegation about one 


of the female ancestors having been an 
Indian. We further hold that their 
mode of life and mental outlook have 
been anything but Indian. We find it 
impossible to think that G. F. Paschaud 
shared the usages and practices of 
Indians in the matter of benami fcrans- 
saebions. Under the circumstances we 
find ourselves unable to make any pre¬ 
sumption in this case in favour of bena- 
mi. On the contrary we think the 
principles laid down by their Lordships 
of the Judicial Committee in Kei'wick v. 
KenvicJc (2) .fully apply to the case. In 
that case the appellant bought land in 
Burma and having caused it to be con¬ 
veyed to his wife, the respondent, erec¬ 
ted houses upon it at his own expense. 
Both husband and wife were born in 
India of English parents but had resided 
during their whole lives in India save 
for occasional visits to England. The 
appellant sued the respondent in Burma 
for a declaration that she held the 
houses as his benamidar and for an 
order that they be conveyed to him. It 
was held by their Lordships that the 
rights of the parties were to be deter¬ 
mined according to the law applied by 
the Chancery in England. It was fur¬ 
ther held that according to the law in 
England, where a husband or father pays 
the money and the purchase is taken in 
tho name of wife or child, there was a 
rebuttable presumption of an intended 
advancement. Applying the law as 
laid down to the present case we would 
presume that the grant in suit was o - 
tained by G. F. Paschaud for the benefit 
and advancement of his daughter, the 


fendant. 

Next we have to see whether there is 

y satisfactory evidence on behalf of 
3 plaintiff to rebut the presumption 
;t stated. The learned counsel for the 
lintiff-appellant has relied upon cer- 
in admissions of G. F. Paschaud and 
s referred us to some evidence rela- 
ig to his conduct and to the circum- 
unces attending the grant, in supppr 
his contention that the presumption 
ould bo deemod to have been suffc- 
jntly rebutted. Exs. 131 and 132 are 

o letters written by G. F. P ^ eha ^ 
e to the Tahsildar and the other to 
e Sub-Divisional Officer of Fyzaba . 
nnoxion with tho demarcation^o Ltbe 

2) A. I. R. 1921 P. O. 56==57 I. 0. 831—47 
A. 275=48 Oal. 260 (P. C.). 
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boundary and the survey of the grant 
in suit. In both these letters ho refers 
to the grant in question as “my grant” 
or “my estate.” The learned Subordi¬ 
nate Judge held that these admissions 
could not be proved in favour of the 
plaintiff who claims through G. F. 
Paschaud. 

We think that the opinion of the 
learned Subordinate Judge is quite cor¬ 
rect. On behalf of the plaintiff reliance 
has been placed on 01. (3), S. 2L, Evi¬ 
dence Act, which lays down that an ad¬ 
mission may be proved by or on behalf 
of the person making it, if it is relevant 
otherwise than as an admission. This 
is an exception to the general rule and 
as such should be strictly construed. It 
is argued that these statements are rele¬ 
vant otherwise than as admissions under 
Se. 6, 9 and II, Evidence Act. S. 6 refers 
to facts forming part of the res gestae. 
The extent and area of events covered 
by that term must depend on the facts 
and circumstances of each case. In our 
opinion this section has no application 
to the present case and the admissions 
in question cannot be mado admissible 
under it. Similarly the arguments 
based on Ss. 9 and 11 to the effect that 
the .statements in question should be 
held admissible because they support or 
rebut an inference suggested by a fact 
in issue or relevant fact or because they 
make the existence or non-existence of a 
fact in issue or relevant fact highly pro¬ 
bable or improbable soem to us to be 
ingenious but unsound and fallacious. 

The whole object of the plaintiff is to 
rely upon these statements as admissions 
of G. F. Paschaud. The admissions 
being in his own favour they are clearly 
inadmissible under the general rule 
ombodied in S. 21, Evidence Aot. Cl. 3 
of that section is intended to apply to 
cases in which the statement is sought 
to be used in .evidence otherwise than 
as an admission, for instance as part of 
•iho res gestae or as a statement ac¬ 
companying or explaining a particular 
conduct, but we find it impossible to 
hold that a statement which is inadmis¬ 
sible as an admission under the general 
rule can be made admissible as such by 
reference to Cl. (3). The effect of the 
plaintiff’s contention, if accoptel would 
bo that the exception contained in Cl. 

(3) would eat up the general rule con¬ 
tained in the section. 


In George Murless v. Mathew Frank¬ 
lin (3) Eldon, L. C., held that in order 
to repel the presumption of advancement, 
evidence of the father’s intention must 
be contemporaneous with the purchase 
and that subsequent acts will not en¬ 
able him to convert an advancement for 
his sons into a beneficial purchase for 
himself. Similarly in Grahh v. Grahb 

(4), Lord Brougham, L..C. observed: 

‘Tho transfer being held an advancement, 
nothing contained in tho codicil, nor any other 
matter ex post facto, can over be allowed to 
alter what had been already done.” 

In Sidmouth v. Sidmouth (5) Lord 
Langdale, M. R. held that where a pur¬ 
chase is made by a parent in the name 
of a child, tho contemporaneous acts 
and declarations of the parent are evi¬ 
dence to show that the child shall take 
as a trustee only, but tho subsequent 
acts and declarations of the parent are 
inadmissible for that purpose. In 
Gopeelcrish Gosain v. Gangapersaud 
Gosain (l), their Lordships of tho Privy 
Council observed as follows: 

“The preaumptiou of advancement is how¬ 
ever capable of being rebutted by evidence, 
showing that tho real intention of the piront 
was that tho purchase should enure for his 
benefit, and that tho child should take only as 
a trustee. Declarations by tho parent if con¬ 
temporaneous with tho purohaso, are admis¬ 
sible to prove such an inteution, but declara¬ 
tions subsequent are rejected. Tho reason of 
this distinction is obvious. A contemporaneous* 
declaration is an indication of a present inten¬ 
tion ; a subsequent declaration is, at most, evi¬ 
dence of what a former intention was, and as 
such can rank no highor than any other decla¬ 
ration, which, unless against the interest of the 
party making it, is excluded by the known 
rules of evidence from judicial consideration.” 

Wo are therefore of opinion that the 
admissions above referred to are not 
admissible in evidence in support of the 
plaintiff’s claim. Wo would further ob¬ 
serve that even if these admissions were 
considered admissible their probative 
valuo is almost nil. As wo will show 
later on George F. Paschaud was at tho 
time when ho wrote Exs. 131 and 132, 
acting as agent on behalf of his 
daughter. The reference to tho pro¬ 
perty as my grant or my estate 
does not therefore necessarily moan that 
it was his personal property. The use 
of the 30 words is quite ‘consistent with 
tho fact that he was managing tho pro¬ 
perty as agent of tho defendant. (Hero- 

. (3) 1 Swanat 13=18 R. R. 3. 

(4) 36 R. R. 3G2. 

(5) 50 R. R. 235. 
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hi9 Lordship considered further evi¬ 
dence on behalf of the plaintiff and con¬ 
cluded as follows.) This disposes of the 
arguments urged on behalf of the 
plaintiff ia support of the contention 
that the presumption of advancement 
should be considered to be successfully 
rebutted. We find ourselves unable to 
accept the contention. Before we take 
leave of this part of the case, it seems 
important to note that the plaintiff has 
absolutely failed to suggest any rational 
motive for George F. Paschaud obtaining 
the grant benami in the name of bis 
daughter. Their Lordships of the Judi¬ 
cial Committee in Kerwick v. Kerwick 
(2) already referred to observed as fol¬ 
lows : 

'* The conclusion to be drawn from this case 
would appear to be this, that the more statement 
by a husband or father who has made au ap¬ 
parent advancement in favour of a wife or 
child that ho did not intend it to confer any 
bonefic’al interest in the thing given or trans¬ 
ferred tD the donee or transferee, is of little 
avail unless he establishes at the samo time 
with reasonable clsarnoss that he had other 
and different motives for the action he took.” 

The plaintiff’s story that George F. 
Paschaud obtained the grant in the 
defendant’s name because of ‘differences 
which arose between her and her hus¬ 
band as regards the person in whose 
name the grant was to be obtained is 
transparently false and we find our¬ 
selves wholly unable to accept it. In 
our opinion there is hardly any evidence 
worth the name to displace the presump¬ 
tion in favour of the advancement. 
This is enough to put the plaintiff out 
of Court. (Here his Lordship dis¬ 
cussed the evidence adduced on behalf 
of the defendant and concluded). Taking 
the entire evidence and circumstances 
into consideration the conclusion seems 
-to bo irresistible that the grant was 
obtained for the benefit of the defen¬ 
dant and that George F. Paschaud and 
after him the plaintiff have all along 

• continued to acknowledge her as the 
owner of the property and had remained 
in possession only as manager on her 
behalf. We therefore think that the 

•conclusion arrived at by the learned 

• Subordinate Judge must be accepted as 
: correct. 

In this connexion it remains only to 
deal with the contention urged on be¬ 
half of the defendant to the offoct that 
the plaintiff’s plea about the grant being 
• benami was barrel by the provisions of 


the Crown Grants Act (15 of 1895). 
This contention formed the subject* 
matter of issue 5 in the lower Court. 
The learned Subordinate Judge disposed 
of it by saying that the Crown Grants 
Act did not apply to the case as the 
grant in question had been made not by 
Her Majesty the Queen-Empress or by 
the Secretary of State for India in 
Council but by the Local Government. 
The deed of grant is Ex 34. It shows 
that the grant was made by His Honour 
the Lieutenant-Governor of the North- 
Western Provinces and Chief Commis¬ 
sioner of Oudh in respect of a tract of 
waste land. S. 2 shows that it applies 
to grants or transfers made by or on 
behalf of Her Majesty the Queen-Em¬ 
press, her heirs or successors or by or on 
behalf of the Secretary of State for 
India in Council. The Government of 
India Act of 1859 (22 and 23 Vic., S. 1, 
Chap. 4l) lays down that 

“ the Governor-General of India , in Coun¬ 
cil, the Governor in Council of Fort St. George, 
the Governor in Council of Bombay, the Lieu- 
teaant-Govornor of the North-Western Pro¬ 
vinces, now under the Presidency of Fort 
William in Bengal, respectively or any officer 
entrusted with the Government charge or caro 
of any Presidency, Province or District in 
India.are hereby respectively em¬ 

powered to sell and dispose of all real an 
personal estate whatsover in India for the time 
being vested in Her Majesty under the said 
Act within the limits of their respective 
Governments, Provinces or Districts. 

The waste lands which formed the 
subject of the grant in question were 
lands vested in Her Majesty and the 
deed of grant executed by the Lieu¬ 
tenant-Governor of the North-Western 
Provinces and Chief Commissioner of 
Oudh must be deemed to have been 
made on behalf of Her Majesty under 
the powers conferred upon him by the 
section above referred to. Wo therefore 
find ourselves unable to agree with the 
opinion of the learned Subordinate 
Judge and must hold that the Crown 
Grants Act applies to the grant in 


jstion. , 

[Miis leads us to the other nuestion 

ether the provisions of 
ants Act preclude the plaintiff from 
ading that it was acquired benami. 
3 of the Act lays down that all 

.visions restrictions 

litations contained m ^lid. 

transfer as aforesaid shall be • 

1 take effect according tc 
i rulo of law, statute 
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of the legislature to the contrary not¬ 
withstanding. 

Exhibit 34 at two places mentions 
the name of Miss ^Emma Paschaud as 
the grantee. In Cl. (11) of the deed it 
is stated that the grantee is to be consi¬ 
dered during the currency of the lease 
as the proprietor of such mahal or 
estate and subject to all the liabilities 
legally attaching to such persons. 

The question therefore arises whether 
the fact that the name of the defendant 
appears as a grantee in the deed should 
be regarded as a “ provision, restriction, 
condition or limitation ” within the 
meaning of S. 3, Crosvn Grants Act. 
The question is not altogether free 
from difficulty. But in view of the 
conclusion which wo have reached 
on the merits of the matter as set forth 
above, it is not necessary for us, for the 
purposes of this oase, to arrive at a 
decision on this point. 

The only other point argued on behalf 
of the appellant is as regards the main¬ 
tainability of the suit. The learned 
Subordinate Judge wa3 of opinion that 
the plaintiff had failed to prove that 
she was in actual possession of the grant 
at the date of the suit. He therefore 
held that she could not maintain the 
suit for a mere declaratory relief. We 
regret we find ourselves unable to ac¬ 
cept the decision of the learned Subordi¬ 
nate Judge on this point. On 8th 
February 1928 the defendant made the 
application Ex. 127 for correction of the 
khewat by removal of the name of her 
mother and by getting her name alone 
recorded. Ex. 104 is a copy of the siaha 
for 1335 F. which shows that the plain¬ 
tiff actually made collections of rent 
from tenants up to 28th February. On 
5th March 1928 the Assistant Collector 
ordered the name of the plaintiff to be 
removed from the khowat Ex. 32. The 
present suit was instituted on 8bh 
March 1928. The question therefore 
is, who was in possession on that date? 
Reference was made to the statement of 
Bibhuti Singh, P. W. 2, who was the 
agent of tho plaintiff. Ho deposes that 
he did not realize any rent since March 
1928. Does it follow from this or ovon 
from tho order of the Assistant Collec¬ 
tor dated 5th March 1928 just now 
mentioned that the defondant came into 
possession boforo 8bh March ? Ex. 125 
dated 10th March 1928 is a copy of an 


order passed by the Assistant Collector 
which shows that the defendant made 
an application to him saying that her 
possession was being disturbed by one 
Mr. Smith (who is no other than the 
brother of tho plaintiff). Thereupon the 
Assistant Collector, under S. 40, Cl. (2), 
Land Revenue Act, ordered the Naib 
Tahsildar to see the applicant put in 
possession of her property. This seem 3 
to us to show clearly that the defen¬ 
dant was not in effective possession of 
the property until this date. In order 
to hold that the plaintiff’s suit is barred 
by S. 42, Specific Relief Act, it is not 
enough to say that the plaintiff has 
failed to prove her possession. It must 
be further shown that the defendant 
was in possession. Unless this is done 
it cannot be said that the plaintiff was! 
able to seek further relief than a mere 
declaration of title against the defen¬ 
dant. We are of opinion that there is 
nothing to show that the defendant was 
really in possession of the property in 
suit on 8th March 1928 when tho pre¬ 
sent suit was instituted. We are 
therefore unable to hold that the pre¬ 
sent suit is barred by S. 42, Specific 
Relief Act. A 3 a result of our finding 
that the property in suit was acquired 
for the benefit and advancement of the 
defendant we hold that the plaintiff’s 
suit has been rightly dismissed. The 
appeal fails and is dismissed with costs. 

p.N./r.K. Appeal dismissed. 
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Raza, J. 

T V azi) Defendant—Appellant. 

v. 

Taluqdar and others —Respondents. 

Second Appeal No. 133 of 1930, Deci¬ 
ded on 11th August 1930, from decree of 
Sub-Judge, Gonda, D/- 24th March 1930. 

Preemption — Waiver—Estoppel. 

Tho plea of estoppel or waive! is open not to 
tho vendees alone, but also to the rival pre- 
emptor who is impleaded in tho suit. 

By consenting to a trinsfor, a person 
ontitlod to pro ompt, disqualifies himself 
from pre-empting and loses his right of 
pre-emption altogether. Ho cannot waivo his 
right of pre-emption in favour of a particular 
person and reserve it as against others A 
person, who has forfeited his right of pre¬ 
emption, is debarred from asserting it either 
as a plaintiff or as a defendant: i I R 10 c* 
Lah 350; A. I. R. 1929 ,1//. 589 and '“.'in 
1929 P C. 259. Ref. [£> 4480 2] 

Khaltquzzaman — (or Appellant. 

Ghulam Imam for Respondent. 
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Judgment.—These two second ap¬ 
peals (Nos. 133 and 134 of 1930) arise 
out of two pre-emption suits decided by 
the Munsif of Utraula in the District of 
Gond on 14th December 1929. The 
facts of the case so far as it is necessary 
to state are as follows: 

Basau and three others 3old a two and 
half pies share in village Ausani Firoz 
in the District of Gonda to Dhaunbal 
and Hira for Rs. 400 on 19th May 1928. 
Two persons, namely Taluqdar and 
Wazir, brought pre-emption suits in 
respect of that sade on 21st June 1929 
(the date on which the civil Courts re- 
opeuod after the annual vacation). The 
vendees are admittedly strangers and 
have noshare’in the mahal in which 
the property in suit is situate. Taluq¬ 
dar is admittedly a cosharer but he is 
nob related to the vendors. Wazir is 
also a cosharer and he is also related to 
both the vendors and the vendees. 
Taluqdar and Wazir were subsequently 
impleaded in each other’s suit. 

The first Court held that Wazir had 
preference not only as against the ven¬ 
dees but also as against his rival pre- 
emptor Taluqdar. Taluqdar appealed in 
both the suits. His appeals were al¬ 
lowed by the learned Subordinate Judge 
of Gonda on 24th March 1930. The 
learned Subordinate Judge hold that 
Wazir had lost his right of pre-emption 
on the ground of estoppel, not only as 
against the vendees but also against his 
rival pre-emptor. 

Wazir has now appealed to this 
Court in both the suits. The appellants 
learned counsel contends that the plea 
of estoppel or waiver is not open to the 
rival pre-emptor, namely Taluqdar. This 
is the only question which has been dis¬ 
cussed before us at the hearing of these 
appeals. In my opinion the appellants 
contention is not well founded. As poin¬ 
ted out by their Lordships of the Judi¬ 
cial Committee in the case of Pateshwart 
Pratab Narain Singh v. Sita Ram (U 
the right of pre-emption may bo waived 
under certain circumstances. The follow¬ 
ing observations were made by theii 

Lordships in their judgment in that case: 

“Upon this state of facts their Lordships are 
clearly of opinion that, assuming that tho 
prior complotod purchase by tho appellant 
would, under other circumstances, havo given 
him the right of pre-emption in rospoot of the 

(1) A. I. R. 1929 P. G. 269=119 I. O* 627=56 
I.A. 356=4 Luck. 421 (P.C.). 


blocks in suit, ho must be taken by his con¬ 
duct to have waived his right, and that it 
would'be inequitable to allow him now to re¬ 
assert it. This principle has been recognized 
in previous oases by the Oudh Courts: see 
Bhagwat Singh v. Nazir Husain (2), Bank of 
Upper India v. Alopi Prasad (3), Uanuman 
Singh v. Adii/a Prasad (4), and it has been 
applied to some extent at all events by the 
judgment of the Subordinate Judge in the 
present case ” 

The appellants’ learned counsel con¬ 
cedes that the plea of estoppel or waiver 
can be raised in pre-emption suits but 
be contends that .such a plea is open fcoj 
vendees alone and is not open to the 
rival pre-emptor. However I see no 
reason why this plea should not be open 
to the rival pre-emptor. In my opinion 
the plea is certainly open to the rival 
pre-emptor also who is impleaded in the 
suit. By having consented to the trans¬ 
fer in question, Wazir disqualified him¬ 
self from pre-empting and lost his right 
of pre-emption altogether. He could 
not waive his right of pre-emption in 
favour of a particular person and reserve 
it as against others. There can be no 
such thing as a conditional waiver. 
Rights having been once extinguished; 
cannot be revived. A person who has 
forfeited his right of pre-emption cannot 
revive it if he happens to be a defen¬ 
dant. As pointed out by the Full Bench 
of the Lahore High Court in the case ° 
Arjuinand Rlian v. Shankar Lai lw» ® 
person who has once waived his right 
of pre-emption .is debarred from asser¬ 
ting it afterwards and it is immaterial 
whether he occupies the position o a 
plaintiff or that of the defendant. The 
principle of the decision of a Bench of 
the Allahabad High Court m the case 
of Ram Da wan v. Ram Surat (6). also 
helps the contention of the respondents 

learned counsel on this point. . 

In my opinion no case has been ma & 
out to disturb the judgment of the 
learned Subordinate Judge, hence I dis¬ 
miss both the appeals with costs. 


k.n./r.k. 


Appeals dismissed . 


002] 5 O.C. 395. 
1907] 10 O. O. 257. 
019] 22 O. C. 323= 
. I. R. 1925 Lab. 
^fth. 243 (F.B.). 
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Raza and Nanavuttv, JJ, 

Prag —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 336 of 1930, De¬ 
cided on 19bh August 1930, from order 
of Addl. Sass. Judge, Bahraich, D/- 23rd 
July 1930. 

(a) Criminal P. C., (1898) S. 164 — Duty 
of Magistrate recording confession explain¬ 
ed— Data or materials necessary to form 
estimate as to voluntary nature of confession 
stated. 

It id the Magistrate’s duty satisfy himsolf 
in every reasonable way that the confession is 
made voluntarily, and it is further the impera¬ 
tive duty of the Magistrate to record those 
questions and answers by maans of which ho 
satisfies himself that the confession is in fact 
voluntary. It is only by recording those ques¬ 
tions and answers prior to taking down the 
story of tho accused that the Magistrate re¬ 
cording the confession furnishes data which 
enable the Court of Sessions and the High 
Court or the Chief Court to arrive at tho 
same conclusion as that to which tho re¬ 
cording Magistrate has come as regards tho 
voluntary nature of the confession. Without 
theso data or materials it is impossible co form 
auy estimate as to the voluut\ry nature of a 
confession: A. I. R. 1925 Cal . 587 and A. I . R 
1927 Oudh 17, Ref. [P 451 C 1 , 2 ] 

(bj Practice Appellate Court —Genuine¬ 
ness and truth of confession and fact of its 
being voluntary are within exclusive pro¬ 
vince of Court of Sessions and of High Court 
— Ready made opinions of recording Magis¬ 
trate without materials to prove indepen¬ 
dent opinion will not be accepted. 

The Court of bession or the High Court can¬ 
not merely accept the ipse dixit of the Magistrate 
recordiug cbe cod fessiou as toi' s deingvoluntary. 
The genuiueuess and the truth of tho confes¬ 
sion and the f*efc of its beiug voluntarily made 
are matters which are within the exclusive pro¬ 
vince of the Court of Session and of the High 
Court, and neither of them can blindly accept 
the ready-mado opinions of the recording 
Magistrate on these points w.thout having be¬ 
fore it materials from which it could arrive at 
an independent opinion on these questions. 

(c) Criminal P. C., (1898), S. 533 —Scope. 

Section 0.33 is intended primarily to cure a 

defect of form °nly and not one of substance: 
A. I . R. 1922 Lah. 237, Foil. fp 450 r' 11 

(d) Criminal Trial— Proper recording of 
confession is of supreme importance in cri¬ 
minal trials. 

The proper recording of confessions which can 
be shown on the face of them to bo voluntary 
and apparently true is ot tho highost and su¬ 
premo importance in criminal trials.* 

[P 453 C 1] 

Bhawani Shankar —for Appellant. 

Alt Mahommad —for the Crown. 
Judgment. Theso are two connected 
appeals from a judgment of tho Addi- 

1930 0/57 & 58 


tional Sessions Judge ct Gonda at 
Bahraich convicting the appellants Prag 
Kurmi and Mt. Bishna Kurmin of an oft 
fence under S. 302, I. P. C. and senten¬ 
cing each of them to undergo the ex¬ 
treme penalty of the law. Prag Kurmi 
and his wife Mt. Bishna have both ap¬ 
pealed. The reference in confirmation 

of the sentences of death is also before 
us. 

The case for the prosecution is as fol¬ 
lows: 

The deceased Thakur Nanhu Singh 
was in the service of a zamindar Maulak 
lt\m, and the accused Prag was himself 
in the employ of Thakur Nanhu Singh. 
The latter though a married man was 
of very loose character, being fond of 
wine and women. For the last year or 
so he carried on an illicit intrigue with 
tho married daughter of his servant 
Prag. Her name was Mt. Naraini. Pra<* 
resented the efforts of his Thakur Master 
to debauch his daughter. He entreated 
Nanhu Singh to desist from his evil de¬ 
signs, bub his entreaties fell on deaf 
ears. Boldly and shamelessly Nanhu 
Singh took Mt. Naraini with him when¬ 
ever bo went and he even quartered 
himself at tho house of Prag and made 
Png’s wife and daughter cook food for 
him; for his was apparently a masterful 
and domineering personality. In this 
unsatisfactory manner things went on 
till 14th January last which was KM 
ebri day, tho festival of Makar Shanl 
krant. On that day Nanhu Singh came 
to Prag’s house and told Prag that he 
(Nanhu Singh) was going to stay there 
for the night, and ordered Prag to "o 
and sloop at his (Nanhu Singh's) house 
that night. Prag went away from his 
house in compliance with his masters 
orders. Nanhu Singh then ordered Dhon- 
rey Chamar to go to tho bazar and buy for 
him some flour (ata) and gheo and about 
half a rupee worth of country liquor 
Dhonroy went and ‘purchased those arti¬ 
cles and gave them to Nanhu Sin«h~ 
Nanhu Singh drank up tho country liquor 
at onco and gave tho four and ehen f^ 
the preparation of l,i, o„„i„f “'a, 
Dhonray then went back to his 
house. Half an our later, as his food bad 
not been cooked by then. Nanhu Sin-h 
himself wont to Dhonroy Chama^s 

SV n V ° u- a 8moke “hat 

with him. Ovor his evening pi pe f u .i t, 
tho country liquor be had fust imbibed 
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Nanhu Singh opened out his heart to 
JDhonrey and bitterly complained to him 
>thab though he (Nanhu Singh) had livi- 
k shed so much money on Mt. Naraini that 
faithless woman had no love for him 
{Nanhu Singh) and had run away to her 
mother-in-law’s house at Gajodharpur 
with Nanku Brahman. After having 
fbhus unburdened himself of the sorrow 
which lay at his heart, Nanhu Singh 
went back to Prag’s house to have his 
evening meal. Dhonrey, it is said, ac¬ 
companied him again to his house and 
dt was only after Nanhu Singh had sat 
down to 3 it his food that Dhonrey be¬ 
took himself to his own home. 

Nest morning (loth January 1930) 
when Nanhu Singh did nob turn up to 
give oiders to the zamindars servants, 
then Dhonrey asked Ram Jiawan an¬ 
other servant as to where Nanhu 
Singh was. Rim Jiawan told Dhon¬ 
rey that ho had learnt from Prag 
that Nauhu Singh had returned late in 
the night to his own house. Dhonrey 
then went the next day (16th January 
JL930) to Ninhu Singh’s house and asked 
his wife about him. Mt. Bitti, Nanhu 
Singh’s wife, told Dhonrey that her hus¬ 
band had not been seen by her since 
Ichichri day. The following day the 17th 
January Prag gave to Nanhu Singh’s 
wife Mt. Bitti at her house a quilt 
{razai) and sheet (chaddar) belonging to 
Nanhu Singh, saying that they were left 
at his house by Nanhu Singh. 

Mt. Bitti then made a search for her 
husband and she informed her brother- 
in-law Kanchan Singh about his bro¬ 
ther’s disippearance. On 24th January 
1930 Kanchan Singh reported at P. S. 
Hazurpur that his brother was missing. 
The thanadar sent for Prag and his 
wife and daughter, but only Mt. Bishna 
. was found at home. The corpse of 
Nanhu Singh was recovered from a tank 
upon certain information given by Mt. 
Bishna. A Panchayatnama or inquest 
report was prepared and the corpse was 
sent to Sadr for post-mortem examina- 
. tion. The Givil Surgeon of Bahraich re¬ 
ported that the probable cause of death 
was “asphyxia probably by suffocation 
: due to pressure on mouth, no30 and 
chest.” Subsequently Prag, Mt. Naraini 
and Ram Bali Khan were arrested and 
incriminating statements obtained 
from them also by the police. AIL four 
focused were then put up before a First 


Class Magistrate, B. Bhagwafci Prasad 
binha to have their confessions recorded. 
These confessions were recorded on 4th 
February 1930. The Chemical Exami¬ 
ner reported that the viscera of the de¬ 
ceased Nanhu Singh sent to him for 
analysis showed traces of some dele¬ 
terious substance having the properties 
of dhatura poison. In the.light of the 
Chemical Examiner’s report the Civil 
Surgeon of Bahraich in his deposition 
before .the committing Magistrate en¬ 
larged upon his opinion as to the pro¬ 
bable cause of death given in his post¬ 
mortem report and stated that the de¬ 
ceased may have been first rendered 
powerless by bhj administration of some 
poison like dhatura, and then strangled 
to death, by pressure on the throat 
mouth and chest. We shall show later 
on that this opinion of the Civil Sur¬ 
geon as to the probable cause of death 
of Thakur Nanhu Singh has a very 
direct and crucial bearing on the ques¬ 
tion as bo the genuineness and truth of 
the confessions of the accused. The in¬ 
vestigating police officer after comple¬ 
ting his investigation prosecuted Prag 
and bis wife Mt. Bishna and his daugh¬ 
ter Mt. Naraini on a charge under S. 
302, I. P. C. and he prosecuted Ram 
Bali Kahar on a charge under S. 201, 

I. P. C. The learned Additional Ses¬ 
sions Judge has acquitted Mt. Naraini 
of the charge of murder holding her con¬ 
fession to be false, and believing that on 
the day when the deceased was killed 
she was nob in f hor father’s house but 
that she had been taken by Bhiku Kur- 
mi and-Nankhu Brahman to Gajodhar¬ 
pur, a day prior to khiobri day, l. e., 

13th January 1930. 

He has however convicted Frag 

Kurmi and Mt. Bishna his wife on the 
charge of murder and sentenced each of 
them to undergo capital punishment. 
He has also sentenced Ram Bali Kahar 
for an offence uuder S. 20L, I-.P. C., to 
undergo seven years’ rigorous in “P rl ®°“* 
moot, and to pay a fine of Rs. 100. 
Ram Bali has not appealed, and we are. 
therefore, not concerned in the present 
appeals with the question of his guilt 

0l 'lb a is 0C admUtad on .all hands that the 
case for the prosooution jf 0 ^it. 

poltauts PrM •»<> “ 

Bishna rests y If P tha confes- 

fessions made by thorn. 


* 
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tsionsare held to be not voluntary and 
nob genuine and true, then it is conceded 
that the rest of the evidence on behalf 
of the prosecution is far too inconclu¬ 
sive and insufficient to justify the 
conviction of the appellants on the 
*capital charge of murder. 

The confessions of Prag and Mb. 
Bishna are typed inJ'Roman Urdu, and 
the only thing on the record of these 
confessions in the Magistrate’s .own 
handwriting are his signature “ B. P. 
Sinha ” at the foot of the confession 
and at the bottomof the certificate re¬ 
quired by law under S. 164, Criminal 

P. C. 

It i3 with regret, with stern regret, 
that we note that Babu Bhagwati Pra¬ 
sad Sinha the Deputy Magistrate who 
recorded these confessions, has com¬ 
pletely disregarded the standing orders 
of Government as to the method in 
which confessions ought to be recorded. 
Paras. 852, 853 and 853-A of the Manual 
of Government Orders, Vol. 1, lay down 
definite rule3 in this matter for the gui¬ 
dance of all Magistrates throughout 
British India. These standing orders of 
1 the Government are based upon instruc¬ 
tions issued by the Government of India 
-and embodied in G. G. O., Homo De¬ 
partment, (Police) No. 36-C dated 5bh 
January 1916. In the record of the con¬ 
fessions of Prag and Mb. Bishna (not to 
-speak of the confessions of Mt. Naraini 
-and Ram Bali) in the present case there 
is nothing to show that Babu Bhagwati 
Prasad Sinha informed any of these 
confessing prisoners that ho was a Ma¬ 
gistrate of the first class iempowered 
under the law to record a confession 
which could subsequently be utilized in 
the Court of Session and be sufficient to 
base a convictioo of the confessing pri¬ 
soner on the capital charge of murder. 
Had he done so, one of the confessing 
.accused could not subsequently with 
.any show of reason or decency, have 
urged (as did Mt. Naraini afterwards) 
that the person recording the confession 
was understood by the prisoner to be a 
• police officer anPnot a Magistrate. 

As pointed out by Government in 
para. 853-A of the Manual of Govern¬ 
ment Orders quoted abovb, it is the 
Magistrate's duty to satisfy himself in 
-every reasonable way that thj confes¬ 
sion is made voluntarily; and it is fur¬ 
ther the imperative duty of the Magis- 


trate to record those questions and ans¬ 
wers by means of which he has satisfied 
himself that ‘the confession is in fact 
voluntary. It is only by recording those 
questions and answers prior to taking 
down the story of the accused, that the 
Magistrate recording the confession 
furnishes data which enable the 
Court of Session and the High Court or 
the Chief Court be arrive at the same 
conclusion as that to which the record¬ 
ing Magistrate has come, as regards the 
voluntary nature of the confession. 
Without supplying these data or mate-j 
rials it is impossible for the trial Court 
(i. e., the Court of Session) or for this 
Court to form any estimate as to the 
voluntary nature of these confessions. 
The Court of Session or this Court can-i 
not merely accept the ipse dixit of the 
Deputy Magistrate recording the con-| 
fession a3 to its being voluntary. The ! 
genuinenes3 and truth of the confession 
and the fact of it3 being voluntarily 
made are matters which ‘are within the 
exclusive province of the Court of Ses-! 
sion and of this Court and neither the 
Court of Session nor this Court can 
blindly accept the ready-made opinions 
of the recording Magistrate on these 
points without having before it mate¬ 
rials from which it could arrive at an 
independent opinion cn these crucial 
questions on which the fate of the accu¬ 
sed hangs. 

In the present case there is a com¬ 
plete absence of these questions and 
answers tending to show that the con¬ 
fessions were made voluntarily. The 
data therefore upon which this Court 
could have formed a sound and well- 
founded opinion as to the voluntary na¬ 
ture of the confessions of Prag and Mt. 
Bishna (with whom alone we are at pre¬ 
sent coucorned) are entirely missing. 
The learned Additional Sessions Judge, 
in a legitimate attempt to help the pro¬ 
secution, examined Babu Bhagwati Pra¬ 
sad Sinha before him. In his deposition, 
before the Court of Session Babu Bhag¬ 
wati Prasad Sinha stated that he satis¬ 
fied himself in each case that 44 the 
statements” (i. e., the confessions) wore 
voluntary. We find that with the ex¬ 
ception of Prag’s confession there is no 
note of any kind at the commencement 
of the confessions of Mt. Bishna. Mt. 
Naram 1 or Ram Bali to show what step 
this Deputy Magistrate took tc satisfy 
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himself that these confessions were vo¬ 
luntary. Further in his cross-examina- 
tion, Babu Bhagwati Prasad Sinha ad¬ 
mitted that ho did not remember what 
questions ho asked the accused prior to 
recording their statements, nor did he en¬ 
ter them on the proceedings connected 
with the recording of those statements. 
That being the case, it is not possible for 
this Court to form any opinion as to the 
voluntary nature of these confessions, 
and even the Deputy Magistrate who 
recorded those confessions was, accord¬ 
ing to his own deposition in the Court 
of Session, not in a position to say then 
that these confessions were voluntarily 

made. 

Convictions and beliefs 
the voluntary nature of 

that have been strained -- 

crucible of a record of confession pro¬ 
perly and carefully prepared, with due 
prudential regard to the interests of the 
confessing accused, and after making 
him fully realise the dreadful and terri¬ 
ble conseQuences of making a confession 
which will send him straight to the 
gillows, differ immeasurably in solidity 
and weight from those airy beliefs to 
which Babu Bhagwati Prasad Sinha 
has <nven expression in the typed certi¬ 
ficates which ho has perfunctorily sign¬ 
ed at the foot of each of these four con¬ 
fessions of Prag, Bishna, Naraim and 
Kim*Bali as required by S. 164, Criminal 
p> q yy 0 do not agree with the leained 
Additional Sessions Judge 'of Bahraich 
in considering that those grave and seri¬ 
ous defects in the procedure of Babu 
Bhagwati Prasad Sinha which go to the 
root of the matter and which injuri- 
ouslv affect the accused in their defence 
°n bo merits can be cured by the pro. 
. • , ~r c; 533 , Criminal I.O. lnac 

V ’ S Mnnh. our opinion is primarily in- 
sectiou 1 aofect of form only, 

tended to cut gubatance . Thus, for 

■ and not ° n0 ‘ hanc0 Babu Bhagwati 

Ip^dSinhaCl omitted to append at 
the foot of each of these confessions t^he 

C p° rt C "burhad 6 on "the other hand 

the confessions wore voJnntarily ma a 
a if ho had questioned the con 

teasin'* prisoners with a view to ascer- 
S nin°R the exact circumstances m 
Ih ch these confessions were made and 


1930 

the connexion of the police .with them, 
and if he had endeavoured to record the* 
confessions of each of the four accused 
brought before him in as much detail as 
possible with a view to affording mate¬ 
rial and internal evidence from which 
their genuineness could be judged and 
whether they were freely made or were 
the outcome of suggestion, acd the ques¬ 
tions and answers referred to above 
were fully recorded so as enable one to 
detect any misuse of his powers on the 
part of the Magistrate, then in that case 
we would have been ourselves the first 
to apply the provisions of S. 533, Crimi¬ 
nal P. C., to cure that defect, for obvi¬ 
ously it was one of form ODly and not of 
substance. 

In the present case however the facts 
are very different, The Deputy Magis¬ 
trate, Babu Bhagwati Prasad Sinha, 
when he was asked to record the con¬ 
fessions of the accused failed to realise 
that he was asked to create now evi¬ 
dence on behalf of the prosecution, to 
forge, in fact, the strongest link in the 
chain of evidence that was to send these 
accused to the gallows. In these cir¬ 
cumstances it behoved him not only as 
a Magistrate discharging bis legitimate 
judicial duties but even as a mere man 
clothed with ordinary decent human 
instincts and human sympathy to take 
a little human interest in those unfortu¬ 
nate fellow men brought before him ana 
tc make them fully understand where 
they stood and before whom to re¬ 
move from their minds all fear of 
the police and all wordly hope of pardon 
or any other benefit, to bring to 
them the fact that there was no 
nolice round about them at. the time 
they wero brought before bun to con- 
fess and above all that there was no 
need fer them to make any statement 

or confession of any kind and thereby 

to nut the halter round thoir nec^s un¬ 
less they desirod to mako their peace 
with God or wero urged by some .re¬ 
sistible impulse to do so. The rocora 

of tb. confession 9 before «» b< £ 

utterly callous and lndiffoio: n* 

Bb Pr.s.d Sinb. ... « •» “J 
“>“> °l t . h "-corS of tb.se confessions 

?a 


ov 
mu 


•r nf supremo importance in a • 

Let “iSr’.orf celled fe. .be 
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• 30und and discreet exercise alike of the 
powers of the intellect as ot the heart. 
But the labour of recording these con¬ 
fessions did not strike B. Bhagwati 
Prasad Sinha in that light. He looked 
upon his work as Treasury Officer as 
his legitimate work and the recording of 
these confessions as a piece of forced 
labour (begar) to be finished somehow 
in the quickest manner possible. We 
.regret to have to make these trenchant 
observations, but the proper recording 
of confessions which can be shown oa 
the face of them, to be voluntary and 
apparently true is of the highest 
and supreme importance in criminal 
(trials, especially in those of murder 
and dacoity and the consequences of B. 
Bhagwati Prasad Sinha’s mistakes are 
tragic indeed, for, thanks to his blun¬ 
ders, the murder of Nanhu Singh must 
now go unpunished. 

We next turn to consider the truth of 
these confessions of Prag and his wife. 
The learned Additional Sessions Judge 
has expressed 

grave doubts as to the truth of the contents 
-of the confession of Mt. Naraini. M 

Ho h as believed the evidence of the 
•defence witnesses Bhiku and Nanku and 
others who deposed that Mt. Naraini 
had gone to Gajodharpur to her mother- 
in-law’s house on 13th January 1930, a 
day before Nanhu Singh came to Prag’s 
house and was murdered on the night 
of 14th January 1930. We h ave care¬ 
fully examined the evidence of Dhonrey 
•Chamar. He deposed in the Court of 
Session, as well as before the police in 

• the course of the thanadar’s investiga¬ 
tion (Ex. B), that the murdered man 
Nanhu SiDgh complained to him that 
Mt. Naraini, in spite of all the love and 
.money that ho had lavished on her, had 
(proved a fickle and faithless woman and 

had deserted him that Khichri day by 
running away with Nanku Brahman, to 
her mother-in-law’s house at Gajodhar¬ 
pur. The evidence of the defence wit¬ 
nesses of Mt. Naraini, namely Bhiku 
(D. W. 1), Parbhu (D. W. 2), Raghubar 
*(D. W. 3) and of Nanku Brah man (D. 
W. 4),fully corroborates thojjruth of the 
remarks of Nanhu Singh quoted by 
Dhonrey as to Mt. Naraini’s absence 
from her father’s home that fatal Khichri 
day. Wo have read and re-read the origi¬ 
nal deposition of Dhonrey in Urdu, and 
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we are satisfied by the turn of the 
phrase used by Dhonrey that Nanhu 
Singh was referring not to any pre¬ 
vious visit of Mt. Naraini to her mother- 
in-law’s house but to the very last visit 
of hers made the day before Khichri 
day. There is also internal evidence to 
corroborate this fact in the statement of 
Dhonrey (Ex. B) in which Dhonrey no¬ 
where mentions the presence of Mt. 
Naraini at her father’s house on the day 
that Nanhu Singh arrived there on 14th 
January 1930. In his statement (Ex. B) 
Dhonrey does not state that Nanhu 
Singh gave the flour and ghee to Mt. 
Naraini to cook his evening meal. For 
the first time in the committing Magis¬ 
trate's Court, Dhonrey introduces the 
story of Nanhu Singh giving flour and 
ghee to Mt. Naraini to cook puris for 
him. We have no hesitation in coming 
to the conclusion that this portion of 
Dhonrey’s evidence in Court is false. 
We have no doubt that Mt. Naraini was 
not at her father’s home on the night of 
the murder, and that her confession as 
well as the confessions of her father 
and mother on this point are absolutely 
false. It is beyond our powers to ex¬ 
plain why father, mother and daughter 
all th ree, chose to make a false confes¬ 
sion on this point, but the fact remains 
that they did so, and that being our 
opinion, these confessions must ba 
rejected on this ground also as being 
utterly worthless and unreliable. 

Then again there is a clear contradic¬ 
tion between the confession of Prag and 
that of his wife as to who mixed the 
poison in the food which Nanhu Singh 
ate. According to the confession of Prag 
poison was mixed in the food by Mt. 
Naraini, whilst Mt. Bishna in her con* 
lession stated that it was she who mix¬ 
ed the powder in the food which Nanhu 
Singh ate. According to both these 
confessions Nanhu Singh fell down in a 
heap the moment he had eaten the poi¬ 
soned food and died shortly afterwards. 
Now the medical evidence goes directly 
against this portion of the confession. 
The Civil Surgeon deposes that death 
was due to asphyxia, probably by suf¬ 
focation due to pressure on mouth, nose 
and chest. Even when the Chemical 
Examiner’s report was received which 
showod that the viscera of Nanhu Singh 
contained some deleterious substances 
like dhatura, the Civil Surgeon stuck to 
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his oi»i Qion that although the man may 
have been rendered powerless by the 
administration of poison, still his death 
was caused bv suffocation. Not a word 
is said by either of the confessing ac¬ 
cused that anybody throttled Nanhu 
Singh by pressing his mouth, and nose 
or chest. According to the medical evi¬ 
dence death was not due to the adminis¬ 
tration of poison and so the accused 
cannot, even on their own confessions 
be held guilty of an offence under 
S. 328, I. P. C. The confessions of both 
accused do not reveal the commission of 
any such acts as resulted in the murder 
of N anhu Singh whose death in the 
opinion of the Civil Surgeon was caused 
by asphyxia. In plain English the ac¬ 
cused Prag and Mt. Bishna do not admit 
that they suffocated Nanhu Singh after 
having administered some poisonous 
stuff to him. On this point, as to the 
cause of death of Nanhu Singh, we pre¬ 
fer to accept the testimony of the Civil 
Surgeon rather than the tainted confes¬ 
sions of Prag and Mt. Bishna. In arriv¬ 
ing at this conclusion we have been also 
influenced by the further consideration 
that the living do not give up their 
secrets with the candour of the dead. 

The results of our scrutiny of these 
confessions of Prag and Mt. Bishna have 
thus far shown that not only are these 
confessions not voluntary, hut they are 
also false in two important and essen¬ 
tial particulars, namely as to the pre¬ 
sence of Mt. Naraini on the night of the 
murder and as to the manner in which 
Nanhu Singh was done to death. En¬ 
visaging the story told in these confes¬ 
sions of Prag and Mt. Bishna as a whole 
wo find that thero are many other latent 
defects besides the shortcomings pointed 
out above. If Nanhu Singh realized that 
the Kurmin, Mt. Naraini, had no love for 
him, would he venture to gi'o her a 
poisonous powder to ho administered to 
her own father ? When and whore was 
poison given by Nanhu Singh to Naiaini. 
How long did Naraini keep it with her. 
When did she toll her father about it ? 
Whore did she keep it ? Who really 
administered the powder to Thakur 
Nanhu Singh ? Why was this powder 
administered in Prag’s house where his 
whole family ran the risk of being 
charged with murder when it could have 
been secretly administered with much 
greater safety at Nanhu Singh’s own 


house ? These and many ether similar 
and cognate questions arise cub of the 
story told in these confessions, but no 
answer can be given to any of these 
queries, because the record of the con¬ 
fessions is incomplete, apart from any 
question as to the falsehood of these 
confessions. 


We have given these confessions of 
Prag and Mt. Bishna our very best con¬ 
sideration, and we have come to the 
conclusion after much serious thought 
that these confessions are nob only not 
voluntarily made, but are also false and 
untrue, and we have therefore no hesita¬ 
tion in rejecting them as worthless and 
of no evidentiary value, and in fact not 
even admissible in evidence. 

The principles that have guided us in 
arriving at the conclusion to which we 
have come, have received judicial re¬ 
cognition from ail High Courts in India. 
In Emperor v. Panchkouri Dutt (1) it 
was laid down by the Calcutta High 
Court that to ensure the voluntariness 
of a confession the Magistrate must ques¬ 
tion the accused before the latter makes 
his confession, that the Magistrate must 
make a real endeavour to ascertain whe¬ 


ther the prisoner was about to make a 
voluntary confession by questions di¬ 
rected to the eliciting of facts which 
would enable him to judge of the cha- 
acter of the confession, that it was not 
sufliciont for the purpose merely to ask 
tho accusod whether his confession was 
voluntary or to put a few formal ques¬ 
tions or some set formulao which the 
prisoner could scarcely comprehend, it 
was further held in that case that the 
omission to warn the accused that he 
was before a Magistrate was material 
It was also laid down in this ruling that 
if there was a doubt as to tho admissi¬ 
bility of a confession, then tho prosecu¬ 
tion must satisfy tho Court affirmatively 
that it was made voluntarily, otherwise 


o Court should reject it. 

In Farid v. Emperor (2) il/was bold 
• a Bench of tho Lahore High Cou f 
nsisting of the Hou’ble the Chief 

atice and Martinoau, J-. la a 
acistrate failed to question the con 
S prisoner as to whether he was 
aking his statemen t volunta rily- 

T) aTiTr. 1025 Cal. 587=90 T. C. 414-20 

Cr. L. J. 782=52 Cal. On 013=2?- 

2) A. I. R. 1022 Lab. 23.-65 1- 
Or ,L. J. 140=2 Lab. 32,.. 
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as that omission prejudiced the accused 
in his defence, on the merits the con¬ 
fession was inadmissible in evidence, 
and the defect which was one of sub¬ 
stance and not of form only could not 
be cured by S. 533, Criminal P. C. In 
Raj Bahadur Singh v. Emperor (3) a 
Bench of this Court, to which one of us 
was a party, laid down in s;me detail 
what particular steps a Magistrate should 
take so as to satisfy himself that the 
confession was voluntarily made before 
ho started recording the confession of 
the accused. 

The circumstances of each case vary, 
and the form of the question pub by the 
Magistrate so as to satisfy himself that 
the prisoner is in fact making a volun¬ 
tary confession may also in consequence 
vary, but fundamental principles must 
ever remain constant, and their applica¬ 
tion needs only the exercise of a little 
intelligence and a little sympathy and 
understanding on the part of the Magi¬ 
strate of the needs and the limitations 
of the confessing prisoner. 

The confessions in the present case, it 
may bo noted, were retracted by Prag 
and Mt. Bishna in the Court of Session; 
but before the committing Magistrate 
both Prag and Mt. Bishna admitted the 
correctness of their confessions. In face 
of their absolute denial of the charge of 
murder before the committing Magis¬ 
trate, these acknowledgments of the 
correctness of their confessions are 
meaningless and inconsistent with their 
plea of nob guilty, and merely betray 
the low standard of intelligence of these 
Kurmi accused, bosides rovealing the 
fact that the confessions in question 
were not made voluntarily. 

If the confessions are rejected as in¬ 
admissible in evidence and as false 
then the rest of the prosecution evidence 
meiely consists in the recovery of the 
coip^e of Nanhu Singh at the instance 
of Mt. Bishna aod the story of the illicit 
connexion between Mt. Naraini and 
Nanhu Singh as furnishing the motive 
for the murder of Nanhu Singh by these 
appellants. 

Even if the story i as to the illicit 
connexion hetwoen Nanhu Singh and 
Mt. Naraini be accepted as correct, that 
will nob help to advance the case for 
the prosecution on the actual charge of 

(3) A. I, R. 1027 Oudh 17=93 I. C. 100=27 
Cr. L. J. 1258. 


murder in the absence of any evidence,, 
direct or circumstantial, connecting, 
these appellants with the murder of 
Nanhu Singh. As to the evidence re¬ 
garding the recovery of the corpse at tho 
instance of Mt. Bishna, that only goee 
to prove that Mt. Bishna knew some¬ 
thing about the disposal of the corpse, 
hut it will not by itself be suflicient to 
justify the charge of murder of Nanhu 
Singh by Mt. Bishna. Even the pre¬ 
sence of Nanhu Singh at the house of 
Prag, though it may raise grave suspi¬ 
cions against Prag as to his complicity 
in the murder, would not, in the absence 
of any other evidence, direct or circum¬ 
stantial, connecting him or his wife* 
with the murder of Nanhu Singh, justify 
this Court in finding either of them 
guilty of murder. For the reasons 
given above we are constrained to allow 
these appeals. We accordingly set aside 
the convictions and sentences passed 
upon the appellant Prag and Mt. Bishna, 
acquit them of the offence charged and 
order their immediate release 

G.P./r.k. Con l iclicn set aside. 
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Baza and Nanavutty, JJ, 
Bachchu — Accused — Appellant. 

v. 


1930, De¬ 
order of 
D/- 11th 


Emperor — Opposite Party. 

Cr iminal Appeal No. 70 of 
cided on 25th July 1930, from 

Spl. Sess. Judge, Bahraich, 

January 1930. 

(a) Penal Code, S. 400—Nature of evi¬ 
dence necessary for conviction under S.400 

The terra “belong” in S. 4C0, implies some¬ 
thing more than the idea of casual association: 
it> involves the notion of continuity and in¬ 
dicates a more or less rntimate connexion with 
a body of persons extending over a period of 
time sufficiently long to warrant tho inferonce 
that the person affected has identified himself 
with a band, the common purpose of which is 
tho habitual commission of dacoity : 13 0 C 

‘243, Ref . [P 453 C 2]* 

It is not necessary for a conviction under 
S. 400, I. P. C., that tho person convicted must 
have taken part in any one dacoity. Evideuco 
showing tho actual participation by an accused 
in any given dacoity is evidence both of bin 
association with tho gang and of his object in 
such association. Evidenco which though not 
behoved for tho purpose of a convictionundor 
b. 3J5, I. 1 . C., may yet bo roliod upon for tho 
purpose of a conviction under S. 400 I P n 
A conviction under S 400 I r> n Liu 

considered bed in I„ w ,ner 0 /y' bioaus" 0 tho 
evidence on tho record would also have justified. 
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a conviction o f a specific offence under 8. 395 
I. P. C. ; 13 O. C. 235 and A . I, R. 1929 CW/i 

321, Pc/. [P 453 C 2] 

Rd Evidence Act, S. 133—It is not saf e 
to convict on the sole testimony of accom¬ 
plice unless corroborated in material parti¬ 
culars by direct or circumstantial evidence. 

The evidence of accomplices is always 
admissible and is always relevant, but under a 
v ’* l T old practice of the Courts in England 
some evidence is accepted only with {treat 
caution and after the closest scrutiny and is 
not usually accepted against any individual 
person unless it is corroborated. Although it 
is not illegal to convict on th- - * uncorroborated 
evidence of an accomplice, there is a con¬ 
census of opinion that a conviction on the 
*uncorroborated evidence cf an accomplice is 
rarely justified. The practice in India is the 
same as the practice in England. The evi¬ 
dence in corroboration must be independent 
testimony which affects the accused by con- 
nec*ing or tending to connect him with the 
crim.u In other words it must be evidence 
■whi h implicate* him, that is, which confirms 
in «c me material particulars not only the 
evidence that the crime has been committed, 
but .also that the prisoner committed it. The 
corroboration need not be direct evidence that 
the accused committed the crime, it is suffi¬ 
cient if it is merely circumstantial evidence 
of his connexion with the crime : A. I. R. 
1927 Oudh 309. Ref. [P 459 C 1] 

(o' Criminal Trial — Identification of 
accused — Evidence of identification is 
admissible though its value is weakened 
s u bse que n 11 y. 

The pow.-r to identify varies accordinc to 
the power of observation and observation may 
\>o based uoon small minutaes which a 
witness cannot describe himself or explain. It 
is impossible to lav down any useful principles 
as to the exact amount of identification which 
is required in-any pirtioular case. The Court 
will consider the value of the evidence of 
identification against each accusod, and 
satisfy itself as to whether the man is or is 
not guilty : A. I. R. 1923 Oa lh 430, Ref. 

The evidence which goes to prove that a 
person has identified .another person ns having 
taken pirt in a particular offence either in 
jail identification proceedings or elsewhere is 
admissible though the value of such evidence 
is weakened perceptibly as a general rule bv 
failure to identifv subsequently in Court : 
A. 7, R. 1927 Oudh 593, Ref. (T 459 C 1] 

fd) Evidence Act, S. 14 — Evidence of 
previous conviction, admissible aliunde, 

« h o u 1 d not be excluded — It is admissible to 
prove habit and association for conviction 
under Penal Code, S. 400. 

Where the evidence of previous conviction 
or the evidence that a man has boon bound 
over under the preventive sections can be 
considered only as evidence of character it 
xnust be excluded, but where such ovidonco is 
admissible aliunde, it should not be oxclu led. 
Where the accused is charged under S. 400. 
E P. C., such evidence is admissible, not as 
evidence of char actor but as evidonco to 
prove habit and association. [P 451 C 2J 

( e ) Criminal P. C., S. 403—-Acquittal on 
charge of dishonest possession of property 


stolen in dacoity is no bar to prove that the 
accused actually took part in the dacoity. 

Whoro a man has been tried and acquitted 
on a ebargo of being in dishonest possession 
of property stolen in a dacoity knowing or 
having reason to believe that the property 
was stolen in a dacoity it is open to tho Crown 
to prove that he actually took part in tho 
dacoity, for the latter was not the offence of 
which he was acquitted. Even if he has been 
acquitted ou a charge cf dacoity it is open 
to the Crown to prove that the day before the 
dacoity he* was s?on in tho neighbourhood of 
tho dacoity : A. I. R. 1923 Oudh 430, Ref. 

[P 459 C 2] 

II, K. Ghosh —for the Crown. 


Judgment. —These appeals (Nos. 70 
to 90, 157 to 181 and 197 of 1930) arise 
out of a gang case known as the Bah- 
raich gang case. This was the princi¬ 
pal case (Sessions Trial No. 1 of 1929). 
Seventy persons were sent up for trial 
in this case. In tho supplementary- 
case (Sessions Trial No. 4 of 1929) only 
one person, namely, Gur Charan was 
tried. Gur (sic) Charan also appealed 
and his appeal is No. 91 of 1930. Thus 71 
persons in all were placed on their trial 
on a charge under S. 400, I. P. C. Of 
these 71 persons, 16 were acquitted and 
the remaining 54 convicted by the 
learned Additional Sessions Judge of 
Bahraich. The charge against one man, 
npwmely Ramzan, was withdrawn. It 
appears that he was seriously ill aQ d 
has since died. Of the 51 persons con- 


doted by the learned Judge, 20 were 
entencod to transportation for life and 
he remaining 31 to ten years rigoious 
m prison men t each. 5L out of 51 persons 
onvicted by the learned Judge have 
ppealed to this Court. The remaining 
hroe persons, namely, Nanhu, Parbhu 
)in and Ram Prasad, who have been 
entencod to transportation for life, have 
,ot appealed. It is to be noted that out 
f the 51 persons convicted, 51 wore 
ound guilty by all the four assessors 
7 ho assisted the learned Judge in the 
ecision of these cases. Tho only three 
icrsons who wore not found guilty V 
he assessors woro Ajudhia Piasa , 
Sabadin Singh an l Mohammad Zaman 

vhan alias Kanabadoh. 

The appellants woro not represented 
>y any counsel in this Court at the 
tearing of thoso appeals, ut we ia 
trained the record careful y to 
ivbother the evidence on roco.d .s sail. 
;ient to justify the conclus.on that 
they were concerned in tho ciime. 
should like to note also that the learned 
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Government Advocate has laid before us 
t-he whole evidence, in a fair and proper 
manner. The charge against eich appel- 
iant was that he belonged to a gang of 
.persons associated for the purpose of 
habitually committing dacoities during 
the period between January 1924 and 
October 1927. 

There are jungle tracts in the northern 
part of theBabraich District which have 
since time immemorial given refuge to 
ciiminals of every description. This 
area is near the border of the Nepal 
State. The evidence on record shows 
that the dacoits had their rendezvous in 
this area, which was the scene of their 
operations. Bands of dacoits used to 
3ally forth from these jungles for the 
purpose of committing dacoities. There 
are 28 dacoities which we have to take 
into consideration in disposing of these 
appeals. The detail is as follows: 


Name of dacoitv. 

m 


Date. 


1 . 

o 

8. 

4. 

5. 

6 . 
7. 
S. 
9. 

10 . 

ai. 

1 * 2 . 

13. 

-14. 

15. 

16. 
17. 
*1S. 
IS. 
- 120 . 

21 . 

22 . 

23. 

24. 
23. 
26. 

27. 

28. 


Santalia Sarak Danda 
G *jp:\tipurwa 
H miser B idla 
-Fa^havvapur 
Mimazipur Kharia H 
san 
Sahdei 
Suarai 

Kiidib Bihorwa* 
Kribiourwa Naraioapu 
Obaadaapur 
Kbairia Juuglo 
Cbhitalahwa Lakkarsha 
Shaakarpur 
Kirhiourwa Balsinghpj 
Binjaran Tanda 
Pair tv* 

Parsa Djheria 
Majhawan 
Piorabwa Chak 
Cuhisarka Abdullaganj 
A rn ra b wa 

Phul Takra 
Malonapu r wa • 

R \mlalgaon 
Karinga (Bhagwan purj 
Manobra Chak 
Chaugoin* 

Gancsh our 


• • 


4- 


• • 


r. 


• • 


r. 


• • 


• • 


January 3924. 
1st Feb. 1924. 
15th Feb. 1924. 
27th April 1925. 

10th Aug. 1925. 
11th May 1926. 
13th May 1926. 
5tb Sep. 1926.f 
23rd Jan. 1927. 
Do. 

24th Jan. 1927. 
15th Fob. 1927. 
23th Feb. 1927. 
March 1927. 

23rd April 1927. 
9th May 1927. 
20/21$t Juue ’27. 
*20ib Sep. 1927. 
22nd Sep. 1927. 
8th Oct. 1927. 
9th 0:t. 1927. 
Do. 

Do. 

19th Oct. 1927. 
19/20th Oct ’27. 
25th Oct. 1927. 
26*.h Oct. 1927. 
2G/27th Oct.: 27. 


Baird.) Singh, Mahadeo Singh, fciukum 
Singh and Turab were convicted in the 
Ganeshpur dacoitv under S. 396, I. P. C., 
on 8th March 1928. Tney were sen¬ 
tenced to death subject to confirmation 
by this Court. The sentences were con- 

• i 

firmed by this Court on 5th April 1928. 
It appears that these men wore hanged 
•oome time in May 1928. 


Two persons, namely, Banwari Bania 
and Danku Gararya were made appro¬ 
vers and examined as such in the princi¬ 
pal case. Banwari speaks of eight dacoi¬ 
ties in which he himself has taken part 
along with the members of his gang. 
Ihese dacoities were committed at San- 
talla Sarak Danda, Sahdei, Sungai, 
Kamlalgaon, Uaringa (Bhagwanpur), 
Manobra Chak, Cbaugoin and Ganesh- 
pur. Danku gives evidence about one 
dacoity only which was committed at 
Pairwa on 9th May 1927. All other da¬ 
coities out of the 28 dacoities mentioned 
above have been proved by other eviden¬ 
ce. It appeai-3 that the Bahraich police 
had been on the look-out for the dacoits 
long before October 1927. They tried 
then be^t to capture the gang and armed 
police were posted on duty at various 
places in the district. The Superinten¬ 
dent of Police visited different places 
with mounted and armed police and the 
Nepal Government police also started 
similar operations on their side of the 
border. Sub-Inspector Umrao Singh 
received information on 15th May 1927 
that dacoits had assembled at the house 
of Ram Bilas accused on the pretence 
of celebrating the Janeo ceremony of 
toe son of Ram Bilas. lie gave the 
necessary information *to the Superin¬ 
tendent of Police, Mr. Waddell, who 
with the Sub-Inspector aud the Circle 
Inspector and armed and mounted police 
raided the house of Ram Bilas. Ram 
Bilas was found at the house of one 
Bansidhar in the same village. He was 
captured and a bag of ammunition was 
found at the head of his bed. Bansi¬ 
dhar made over a gun to the police ad¬ 
mitting chat it belonged to Ram Bilas. 
Bachan and Sattan accused were also 
arrested at the same time. Ram Bilas 
was convicted ‘under the Arms Act and 
proceedings were taken against Bachan 
and Sattan under the preventive sections 
of the Code of Criminal Procedure. 
Banwari (approver) was arrested on 28th 
October 1927 in Abdullaganj forest with 
his companions Walidin, Berai and 
Nanhu Lonia immediately after the 
night on which the Ganeshpur dacoity 
was committed. He mado a confession 
before Mr. Mohammad Abbas Khan 
Deputy Magistrate, on 30bh October 
1J27 naming his associates and several 
of them were arrested by the police. 
The information which the police re- 
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ceived from Banwari helped them in 
arresting Turah, Mahadeo Singh, Banney 
Chhutkao, Ba lu, Hukum Singh and 
others. Then many other persons of 
the gang were arrested. Danku (ap¬ 
prover) was arrested in August 1927 and 
he also gave useful information to the 
police about the gang. It was decided 
after the arrest of Banwari, Danku and 
others that the arrested persons should 
be tried together in a gang case and the 
charge of the case was made over to the 
Special Dacoity Police. Rai Sahib Nand 
Kishore Inspector was placed in charge 
of the case and Umrao Singh, Sub- 
Inspector was appointed to help him. 
It appears that Danku had committed 
several dacoities before he had commit¬ 
ted the dacoity at Pairwa in May 1927. 

He had however committed onlv one 

% 

dacoity out of the 28 dacoities men¬ 
tioned above. He and his small gang 
had joined Banwari’s gang in the begin¬ 
ning of May 1927 and the Pairwa dacoity 
was then committed on 9th May 1927. 
Hukum Singh, Balraj Singh, Turab, 
Nazar Muhammad Khan, Ban wari, Danku 
and Ram Bilas were said to be tho 
leaders of the gang. It appears that 
Nazar Muhammad Khan was a resident 
of Nanpara and had removed to Nepal 
and was sent to jail there. He how¬ 
ever succeeded in escaping from tho jail 
and is now one of tho accused in this 
case. Turab while lying under sentence 
of death in the Fyzabad jail made a full 
and detailed confession before Mr. Rama- 
kant, Deputy Magistrate, on 10th and 
11 th April 1928. This confessional 
statement was produced before the lear¬ 
ned Judge, but he rejected it on the 
ground that Turab was hanged before 
his statement could bo taken in Court 
and that the statement in question 
could not ho used against any of tho 
accused in tho present case. The lear¬ 
ned Goveri#ment Advocate has asked us 
to admit the document in evidence under 
S. 32, Cl. (3), Evidence Act. It need 
not be decided in this case whether 
or not tho confessional statement in 
question is admissible in evidence as wo 
are satisfied that the rest of the evidence 
on the record sufficiently establishes the 
guilt of tho appollants*beforo us. 

Wo have carefully considered tho 
wholo evidence produced in this case. 
The prosecution have produced evidence 
to prove the dacoities mentioned above. 


They have also produced evidence of r 
identification and evidence of specific 
and general association and also evidence 
of recovery of arms and ammunitions- 
and some of the stolen property. Some 
evidence has also been produced to 
prove previous convictions of some of* 
the accused. Evidence .of this descrip¬ 
tion is generally produced in gang cases. 

Before discussing the case of each 
individual appellant, we think it proper 
to refer to some principles of law., 
which should be borne in mind in con¬ 
sidering tho evidence produced in gang 
cases under S. 400, I. P. C. 

Section 400, I. P. C., is in the follow¬ 
ing terms: 


“Whoever, at any time after the passiug of 
this Act, shall belong to a gang of persons asso¬ 
ciated for the purpose of habitually committing, 
dacoity, shall bo punished ’with transportation 
for life, or with rigorous imprisonm^ut for a 
term which may extend to ten vears, and s la a 11 
also bo liablo to fine.” 


The term “belong” in S. 400, I. P. C., 
implies something more than the idea 
of' casual association; it involves the 
notion of continuity and indicates a 
more or less intimate connexion with a 
body of persons extending over a period 
of time sufficiently long to warrant the 
inference that tho person affected has 
identified himself with a band, the 
common purpose of which is the habi- ( 
tual commission of dacoity : see Hira> 


Lai v. Emperor (l). 

It is not necessary for a conviction; 
under S. 400, I. P. C., that the personj 
convicted ‘must bavo taken part in an> 
one dacoity. Evidence showing the, 
actual participation by an accused in 
any given dacoity, is evidence loth of 
his association with the gang and of his 
object in such association. Evidence 
which though not believed for the pur-j 
pose of a conviction under S. 395, I.P.C., 
may yet be relied upon for tho purpose 
of a conviction under S. 400, I. P- C. 
A conviction under S. 400, 1. P. C., can¬ 
not 1)6 considered bad in law meiel> 
because the evidence on the record 
would also have justified a conviction 
of a specific offence under S. dJo.j 
I. P. C.: see Gaya Din v. Emperor 
and Lala v. Emperor (3)._ 


[1910] 13 O. C. 243=11 Cr. L. J. 

I. C. 1012. _ _ r j 

[1910] 13 O. C. 235=11 Cr. E. 

I* C« 1006. . -p- 
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